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February8, 2006

SENT VIA EMAIL AND HAND DELIVERY

ChairTamDoduc
do Ms. SelicaPotter
Acting Clerkto theBoard
StateWaterResourcesControlBoard
1001 I Street,

24th Floor [95814]
P.O.Box 100
Sacramento,CA 95812-0100

DearChairDoduc:

COMMENT LETTER—FEBRUARY15, 2006BOARD MEETINGITEM NUMBER 6
(DELTA SALINITY DRAfT ORDERADOPTINGCEASEAND DESISTORDERAND,.
GRANTING PETITIONSFORRECONSIDERATION)

TheDivision ofWaterRightsEnforcementTeam(EnforcementTeam)supportstheStateWater
ResourcesControlBoard’s(StateWaterBoardorBoard)adoptionofthedraft order,revised
January27, 2006, issuingajoint ceaseanddesistorder(CDO) to theDepartmentofWater
Resources(Department)andUnitedStatesBureauofReclamation(Bureau). Thedraftorderis
supportedby substantialevidenceandprovidesareasonablemethodofensuringthe
Department’sandtheBureau’scompliancewith theirexistingwaterright requirements.
Moreover,adoptionoftheorderwould serveto demonstratetheBoard’sindependenceas an
impartial adjudicatorofwaterfights andwouldhelp to assurewaterright holdersthattheBoard
will beevenhandedasbetweentheDepartment,theBureau,andotherwaterright holders.

TheSanLuis & Delta-MendotaWaterAuthority, WestlandsWaterDistrict, andthe StateWater
Contractorspetitionto disqualifythemajorityoftheEnforcementTeamandtheevidence
profferedby it. TheEnforcementTeamopposesthispetitionforthesamereasonsenumeratedin
footnote9 ofthereviseddraftorder. It meritsnotingagain,however,thatthis requestis not
timely. TheseentitieshaveknownfromtheoutsetthattheBoard’swaterright attorneysand
staffadvisetheBoardon anynumberofmatters,andtheycertainlyknewatthebeginningofthis
proceedingthatmembersoftheprosecutionteamhaveadvisedtheBoardonothermatters. They
waivedanyobjectionwhentheyfailedto timelymakeit atthebeginningofthisproceeding.

Moreover,theagencies’relianceon therecenttrial courtdecisioninMorongoBandofMission
Indiansv. StateWaterResourcesControlBoard(SacramentoCountySup.Ct. No. 04C500535)
andon theappellatecourtdecisionin Quinterov. City ofSantaAna (2003)114 Cal.App.4th810,

California EnvironmentalProtectionAgency

RecycledPaper



ChairTamDoduc -2- February8, 2006

is misplaced.TheMorongo trial courtproceedingis still pendingandcouldbe thesubjectofa
motion for reconsideration,newtrial orappeal.In fact, it is disingenuousto asktheBoardto
follow atrial courtruling in anothercasewhentheCaliforniaappellatecourtshaveheldthattrial
courtsdo notmakebindingprecedents.(Fenskev.Board ofAdministration(1980)103
Cal.App.3d590, 596 [163Cal.Rptr. 182].) Theexistenceof anonprecedentialtrial court
decisionin anothercasedoesnot excusetheseentitiesfrom theirfailure to file atimely motion.

Additionally, asthereviseddraftorderacknowledges,Quinterois factuallyandprocedurally
distinguishablefrom thecaseathand. TheEnforcementTeamfurthernotesthat Quinterowas
decidedin 2003—twoyearsbeforethisproceeding.Forahearingparticipantwho is not aparty
to anenforcementproceedingto waituntil now to claim somevagueinjury to its dueprocess
rightsbasedon Quintero,aftersix full daysofhearingandafterreceivinga decisionnot to its
liking, ringshollow.

Finally, theEnforcementTeamsuggeststwo factualrevisionsto thereviseddraft order:

• Page16, footnote9: To avoidanypotentialevidentiarydispute,deletethesecond
sentenceofthefifth reasonforrejectingtherequestfor disqualificationsothatreason
reads: “Fifth, theQuinterocaseis basedon evidenceandis distinguishable.. . . Ne~-is
thereanyevidencethat Ms. MahancywasadvisingthemembersoftheBeardin
anotherproceedingduringtheperidencyof thisproceeding.

”

• Page17, secondfull paragraph:In thisparagraph,which sunimarizesthedraft CDOs,
therevisedorderreplacestheword“violation” with theword“exceedance.”The
EnforcementTeamhasno objectionto theuseoftheterm“exceedance”asit is
generallyusedin thereviseddraftorder, but thedraftCDOsactuallyusedtheterm
“violation” andit wouldbemoreaccurateto continueto usethattermwhendescribing
thecontentsofthedraft CDOs.

TheEnforcementTeamrespectfullyrequeststheStateWaterBoardto adopttheproposedorder
without furtherdelay.

Sincerely,

EnnK.L. Mahaney
StaffCounsel
Division ofWaterRightsEnforcementTeam

cc: Seenextpage
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cc: DeltaSalinityDraft CDO and
WQRPHearingServiceList

Ms. JeanMcCue[via emailonly]
Division ofWaterRights
StateWaterResourcesControlBoard
1001 I Street,

14th Floor [95814]
P.O.Box 2000
Sacramento,CA 95812-0100
jmccue(~waterboards.ca.gov

Ms. Barbara.Leidigh[via email only]
Office ofChiefCounsel
StateWaterResourcesControlBoard
10011Street,22nd Floor [95814]
P.O.Box 100
Sacramento,CA 95812-0100
bleidi2h(~waterboards.ca.gov

Ms. SelicaPotter[via email]
commentletters(~waterboards.ca.gov
ActingClerk to theBoard
StateWaterResourcesControlBoard
1001 I Street,24th Floor [95814]
P.O.Box 100
Sacramento,CA 95812-0100
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PROOF OF SERVICE

I, DoloresWhite, declarethat I amover 18 yearsof ageandnot a party to the within action. I
am employedin SacramentoCounty at 1001 I Street,

22nd Floor, Sacramento,California 95814. My
mailing addressis P.O. Box 100, Sacramento,CA 95812-0100. On this date, I servedthe within
documents:

COMMENT LETTER—FEBRUARY 15, 2006BOARD MEETING ITEM NUMBER 6
(DELTA SALINITY DRAFT ORDER ADOPTING CEASE AND DESIST ORDER AND

GRANTING PETITIONS FOR RECONSIDERATION)

BY FACSIMILE: I causeda true and correct copy of the document to be transmitted
by a facsimile machine compliant with rule 2003 ofthe California Rulesof Court to the
officesofthe addressesat the telephonenumbersshownon theservice list. -

X BY ELECTRONIC MAIL: I causeda true and correct c~opy of the document(s)to be
transmitted by electronic mail compliant with section 1010.6of the California Code of
Civil Procedureto theperson(s)as shown.

BY HAND DELIVERY: I caused a true and correct copy of the document(s) to be
hand-deliveredto theperson(s)as shown.

BY OVERNIGHT MAIL TO ALL PARTIES LISTED: I am readily familiar with
my employer’s practice for the collection and processing of overnight mail packages.
Under that practice, packageswould be deposited with an overnight mail carrier that
sameday, with overnight delivery chargesthereon fully prepaid, in the ordinary course
ofbusiness.

X BY FIRST CLASS MAIL TO PARTIES NOT RECEIVING EMAIL: I am readily
familiar with my employer’s practice for the collection and processingof mail. Under
that practice, envelopeswould be depositedwith the U.S. Postal Servicethat sameday,
with first class postagethereon fully prepaid, in. the ordinary courseof business. I am
aware that on motion of the party served, service is presumed invalid if the postal
cancellationdate or postagemeter dateis more than one4day after the date ofdepositfor
mailing shownin this proof of service.



ServiceList

By placing atruecopythereofin separate,sealedenvelopesaddressedto:

CathyCrothers,SeniorStaffCounsel[Via email]
DepartmentofWaterResources
1416Ninth Street,Room1118
Sacramento;CA 95814
crothers(d~water.ca.gov

Em K. L. Mahaney[Via email]
StateWaterResourcesControlBoard
1001 I Street
Sacramento,CA 95814
emahanev(~waterboards.ca.gov
Rep:Divisionof WaterRightsEnforcementTeam

CarlP.A. Nelson[Via email]
Bold, Polisner,Maddow,Nelson& Judson
500 YguacioValleyRoad,Suite325
Walnut Creek,CA 94596-3840
cpanelson~prodi~v.net
Rep: Contra Costa WaterDistrict

ThomasJ. Shephard,Sr. [Via email]
P.O.Box 20
Stockton,CA 95201
tshephard~,neumiller.com
Rep:CountyofSanJoaquin

JohnHerrick, Esq. [Via email]
SouthDeltaWaterAgency
4255PacificAvenue,Suite2
Stockton,CA 95207
Jherrlaw(d~aol.com
Rep:SouthDelta WaterAuthorityand
LafayetteRanch

Clifford W. Schulz[Via email]
Kronick, Moskovitz,Tiedemaun& Girard

—400~CapitolMall~~-Suite27’~
Sacramento,CA 95814
cschulz(~,kmtg.com
Rep: TheStateWaterContractors

Amy Aufdernberge,Esq. [Via email]
AssistantRegionalSolicitor
U.S.DepartmentofInterior
2800CottageWay,RoomE-1.712
Sacramento,CA 95825
istruebing(~mp.usbr.~ov

DanteJohnNomellini, Esq. [Via email]
Nomellini, Grilli & McDaniel
P.O.Box 1461
235 EastWeb&Avenue
Stockton,CA 95201
ngmtilcs~pacbel1.net
Rep:CentralDelta WaterAgency,et al.

Tim O’Laughlin[Via email]
O’Laughlin& ParisLLP
2580 SierraSunriseTerrance,Suite210
Chico,CA 95928
klanouette~olaughlinparis.com
Rep:SanJoaquinRiver GroupAuthority

JonD. Rubin [Via email]
400 CapitolMall,

27th Floor
Sacramento,CA 95814
Jrubin~kmtg.com
Rep:SanLuis & Delta-MendotaWaterAuthority
and WestlandsWaterDistrict

MichaelJackson[Via email]
P.O.Box 207
429 W. Main Street
Quincy,CA 95971
miattv(~sbcglobal.net
Rep: CalW SportfishingProtectionAlliance

David J.Guy,ExecutiveDirector [Via email]
NorthernCaliforniaWaterAssociation
455 CapitolMall, Suite335
Sacramento,CA 95814
dguy@norcalwater.org



ServiceList

ArthurF. Godwin [Via email]
700 LoughbourghDrive, SuiteD
Merced,CA 95348
agodwin~mrgb.org
Rep.’MercedIrrigation District and

SanLuis CanalCompany
(provisionally)

KarnaE. Harringfeld[Via emaill
HerumCrabtreeBrown
2291W. MarchLane,SuiteBlOG
Stockton,CA 95207
kharrigfeld(~herumcrabtree.com
Rep:StocktonEastWaterDistrict

PatrickPorgans
PatrickPorgans& Assoc.,Inc.
P.O.Box 60940
Sacramento,CA 95860

PaulR. Minasian[Viaemail]
P.O.Box 1679
Oroville,CA 95965
pminasian@minasianlaw.com
msexton@minasianlaw.com
dforde@minasianlaw.com
Rep:SanJoaquinRiverExchange
contractors WaterAuthority

GaryBobker,ProgramDirector
TheBayInstitute
500 PalmDrive, Suite200
Novato,CA 94949

TinaR. Cannon[Via email]
CA De~artmentofFishandGame
14169t Street,Suite1341
Sacramento,CA 95814
tcannon(~dfg.ca.~ov

JeanMcCue[via email]
Division ofWaterRights
StateWaterResourcesControlBoard
P.O.Box 2000
Sacramento,CA 95812-2000
jmccue(~waterboards.ca.~ov

BarbaraLeidigh, Esq. [Viaemail]
Office ofChiefCounsel
StateWaterResourcesControlBoard
1001 I Street,

22ndFloor [95814]
P.O.Box100
Sacramento,CA 95812-0100
bleidighd~waterboards.ca.gov



ServiceList

I certify anddeclareunderpenaltyof perjuryunderthe laws of the Stateof California thatthe
foregoingis true andcorrectandthat this documentwasexecutedonFebruary8, 2006, at Sacramento,
California.

vfrLH
DoloresWhite
Sr. Legal Typist


