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SENT VIA EMAIL AND HAND DELIVERY

ChairTamDoduc
do Ms. SelicaPotter
Acting Clerkto theBoard
StateWaterResourcesControlBoard
1001 I Street,

24th Floor [95814]
P.O. Box 100
Sacramento,CA 95812-0100

DearChairDoduc:

COMMENT LETTER—JANUARY 13,2006BOARD MEETINGITEM NUMBER 5 (DELTA
SALINITY DRAFT ORDERADOPTINGCEASEAM) DESISTORDERAND GRANTING
PETITIONSFORRECONSiDERATION)

TheDivision ofWaterRightsEnforcementTeam(EnforcementTeam)supportsthe StateWater
ResourcesControlBoard’s(StateWaterBoardorBoard)adoptionofthedraft orderreleased
December30, 2005, issuingajoint ceaseanddesistorderto theDepartmentof WaterResources
(Department)andUnitedStatesBureauofReclamation(Bureau). Imposingajoint ceaseand
desistorderon theseagencieswill demonstratetheStateWaterBoard’scommitmentto
enforcementin accordancewith WaterCodesection1825,whichdirectstheBoardto take
vigorousactionto enforcethetermsandconditionsofwaterright permitsandlicenses.
Moreover,taking enforcementactionagainstgovernmententitiescomportswith theGovernor’s
Action Planfor theEnvironment,which states:

Governmentshouldbeheldaccountablefor environmentalprotectionto thesame
extentasprivatepartiesandshouldbeheldto thesameenforcementstandards.

(http://www.calepa.ca.gov/Enforcement/Initiative/GovActionPlan.htm)Thedraftorderis
supp~ortedby substantialevidenceandprovidesareasonablemethodofensuringthe
Department’sandtheBureau’scompliancewith theirexistingwaterright requirements.The
EnforcementTeamurgesthe StateWaterBoardto adopttheproposedorder.

OnJanuary6, 2006,theDepartmentandtheBureausubmittedcbmmentson this agendaitemto
theStateWaterBoard. TheDepartmentrequeststheStateWaterBoardto withdrawthis item
from its January13, 2006,meetingagendaandto postponeconsiderationof thematterfor four
weeks.TheEnforcementTeamopposesthepostponementofthismatter. In keepingwith the
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vigorousenforcementcontemplatedby WaterCodesection1825,enforcementproceedings
shouldbecompletedpromptly andefficiently. Any unwarranteddelayservesto frustratethe
Legislature’sintent andthe administration’senforcementpolicies. If, however,theStateWater
Boarddecidesto continuethisproceeding,theEnforcementTeamurges-theBoardto set the
matterfor its nextmeetingon February1, 2006. This timelinewill givethehearingparticipants
fourweeksfrom thereleaseofthedraft orderonDecember30,2006,to reviewandcommenton
thedraft order. Fourweeksis anampleamountoftime forthehearingparticipants’review.

In theBureau’scommentletter, theBureaurequeststheStateWaterBoardto submitthematter
to nonbindingarbitrationor mediation,pursuantto CaliforniaCodeofRegulations,title 23,
section648.6. TheStateWaterBoardshoulddenytherequest.Alternativedisputeresolution
requirestheconsentofall theparties. (Gov. Code,§ 11420.10,subd.(a).) TheEnforcement
TeamopposestheBureau’srequest. It is inappropriatefor apartyto seekarbitrationor
mediationatthispoint in theproceeding.TheBureaurequestedahearingon thedraft ceaseand
desistorder. It didnot requestarbitrationormediationat anypointbeforeorduring thehearing.
TheStateWaterBoardheldsix daysofhearingon theenforcementproceedingandon the
petitionsfor reconsiderationoftheDivision Chiefs approvaloftheWaterQuality Response
Plan,andit gavetheparticipantsan opportunityto briefthe issues.~Only now,afterseeinga
draftdecisionthatis not to its liking, theBureauseeksarbitrationormediation. A partyshould
notbeallowedto seekarbitrationormediationfor purposesof negotiatingadifferent result,after
havingeveryopportunityto participatein theadjudicativehearing,merelybecauseit doesnot
like theresult.

Moreover,theprimaryissueraisedby theBureauis a legalonethatis notconduciveto
mediationorarbitration. TheBureaucontendsthattheStateWaterBoardnevercantakean
enforcementactionagainsttheBureaufor athreatenedviolation ofasalinity standard.The
Bureau’spositionis untenable.In Decision1641 (revised),theBoarddid not, andlegallycould
not, exempttheBureaufrom subsequentamendmentsto theWaterCodeallowing ceaseand
desistordersto beissuedfor threatenedviolationsofpermitandlicenseterms. As explainedin
theEnforcementTeam’sclosingbrief, Decision1641 simply cannotbe interpretedto limit the
StateWaterBoard’senforcementdiscretionundera subsequentlyamendedstatute.

TheBureauimpliesthat it did not fully participatein thehearingbecauseit insteadchoseto
focusits efforts on settlementwith theEnforcementTeam. TheHearingOfficer expressly
excludedanydiscussionofthesettlementnegotiationsbetweentheEnforcementTeamandthe
Bureaufrom thehearingandthe StateWaterBoardshouldnotentertainanysuchdiscussion
now. How theBureauchoseto expendits resources—whetheron negotiationor hearing
preparation(orboth,astheEnforcementTeamdid)—is irrelevantto theoutcomeofthis
proceeding.AlthoughtheEnforcementTeamnotifiedthehearingparticipantsofaproposed
settlementat thestartofthehearing,neithertheEnforcementTeamnortheBureaurequesteda
continuance,eitherat thattimeorwhenit becameclearthattheproposedsettlementwouldnot
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be executed.Having failedto makeanyrequestfor acontinuancebasedon thesettlement
negotiations,theBureaucannotcomplainnowthatthehearingwentaheadasscheduled.

TheStateWaterBoardshouldalsobe awarethat theEnforcementTeamdisagreesstronglywith
someof therepresentationsthattheBureaumakesconcerningthesettlementnegotiations.
Consistentwith professionalcourtesyandethicalandlegal requirements,theEnforcementTeam
haskept its settlementdiscussionswith theBureauconfidential. ApparentlytheBureaudoesnot
feel similarly constrained.BecausetheEnforcementTeamdoesnot believethatthesettlement
negotiationshaveanybearingonhowthe StateWaterBoardshouldproceed,theEnforcement
Teamwill not respondto theBureau’sallegationsin thesecomments. If theStateWaterBoard
believesthesettlementnegotiationsaresomehowrelevantto what shouldbe includedin its
proposedorder, orprovidesabasisfor arbitration,mediation,oranyotheractionsthatwould
delayadoptionof its proposedorder,andif theBureauwill waiveconfidentiality,the
EnforcementTeamwouldbehappyto explainin detailwherewedisagreewith theBureau’s
representations.

TheDepartment’sandtheBureau’scommentsshouldnot influencetheStateWaterBoard’s
decisionin thisproceeding.TheEnforcementTeamrespectfullyrequeststheStateWaterBoard
to adopttheproposedorderwithoutdelay.

Sincerely,

Em K.L. Mahaney
StaffCounsel
Division ofWaterRightsEnforcementTeam

cc: DeltaSalinityDraft CDO and Ms. BarbaraLeidigh [viaemail]
WQRPHearingServiceList Office ofChiefCounsel

StateWaterResourcesControlBoard
Ms. JeanMcCue[viaemail] 1001 I Street,

22OdFloor [95814]
Division ofWaterRights P.O.Box 100
StateWaterResourcesControlBoard Sacramento,CA 95812-0100
1001 I Street,14”’ Floor [95814] b1eidiah~waterboards~ca.gov
P.O.Box 2000
Sacramento,CA 95812-0100 Ms. SelicaPotter[viaemail]
imccue(~waterboards.ca.gov commentletters(&~waterboards.ca.gov

Acting Clerkto theBoard
StateWaterResourcesControlBoard
1001 I Street,24”’ Floor [95814]
P.O.Box 100
Sacramento,CA 95812-0100
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