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Derilaration of.John O'Ha~an in OppositioJ! to Application for Stay and/or in the Alternative Tempotary Restraining 
Order an~ or Preliminary Injunction (39-20 15..00.326421) 



·t . i, John OiHagan,_ declare: 

2 

3. 

.4 

5 
. .. ·--· .. ....... -

6. 

7 

8. 
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12 

13 

14 

15 
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· J. . I ~ve been.·an. einployee of the S.tate Water ~esources. Control Board (State 'Y at~ 
Boatd) fo~ th~ past 34 years~ .and I am CJllTeii~ly employed·by the Briard. Sin~ May 200~ I have 

·overseen the-Enforcement Section~ofthe State Water Board's ·Division ofW ~ter Rights 
. . 

(DiVi&on): .. Since A~ru2<ll4~ 'l naveneen llieD1Visiorrs Kiil~tant Depulf~~or oversOOiiigfh~ · - ·-

Enforcement-Section and the Permjtting and Licensin~ Section. As Assis~t Deputy Directpr, 1 

~pervise the State-Water Board's anaiys~ for.determining if water supplies are suffiCient to 

meet ~ent water us~ d~ds in crl,tical Vfatet'Sheds durlhg the 2014 and 2015 drought. I am 

responsible to meet with stakeholders of the watersheQ. ~ ensure ourjnformition js trap.sparent 

and I p~oviq~ monthly' updates to the Board at its-monthly Board Meetings. I have. a 1980 . 

Badtelor·ofScl~ce Degr~ in -c;.va· Engin~g ftom California State University at S~cramento, 

~d l have been registered as &r Profes$i~ai Civil ~eer jn ~ornia since 1984. 
. . 

2. As part of my responsibility for overseei~g the Enforcement ·Section, I am · 

responsible for the work of file EnforceJllent Section that •nclud~t but is not limitcxi to, statewide . .. . 

compH~ce and cor.nplfilitt i.nv~tigations of water divers~ortr])l'oje-cts aild· initiating fon;nal 

l8 . enforcement ~ctions. Part of these activities is monitoring diver8io~ to ensUre compli.ance with 
19 . . . . 

the state's ·Wat~r rights priority system. These activities·ipclud~ monitoring for~~ p~ose of 
20 . . 

. . detenn:i$~-.whether AnY·div~rsiQn and use of~fit~ is ~uth~~ under:*he Water·Code. . 
___ ,;__ ______ , ... -.. 2}. .... ·"-·-·~ - ~ ··· ":"·· ·· ...... --~·-·...-.:··· ... -·---··~·-- · · . ... ·- .... . . .. ···-· .. , ... ,, . ...... . ..... ~~"':'·'·· ·-~ .... - - ~· -=--· ··:- .·---.-· ·--~ ......... ~ ..... ,_-., ... .... _,_ 

1
/),. .._ · : .. _ · .. -·:J . .- :: . .. ··:.Tit~ State W.A.ter .. B()Srd··hu.b'ben. vested· by tht!~gislatllfe. witb·th~r-a\lthority1~· .:· · ·. · · · 

. . 

23 prevent unauthoriz~ diversions and. Slipervise the water ii~t pri_orlty ~.ystem. (See,- e.g. Wat. 

24 Code §f. 1.74, 186J IOSO,).OSl, 1051.5, 1052, 1825.) 

25 

26 

27 

28 

4. 'The-water·rlght priority system provides the primary basis· for detennining which 

users may·divert, and how much, when there is insufficien~ wat~t in the stream for all users. 

Ripari~ right holders ~enemilr have the .mQ~t sQilior priority tci .ri~~r~ flQws in~ ~tre!ltD; ~4 
Declaration of John O'HI}gan in Oppo.s~on to. Application-for Stay and/or in ~e Alt~mative Temporary Rostrainin 

Orne~ and/or Prel,imi~ry Iujun:ction (3.9-2015..00326.421) 



1 ·. older; more senior appropriative water rights have pri~rity over more junior appropriative water 

2 

3 

4 

tights~ Seniorwat~ right.holders are more likely to receive water ·at times of shortage than more 

jun,!or water right holders. However, o~ce water is ·stored ·or imported ftom Qnother water8hed, 

the entity tha.t stored or imported the water haS, the p~ount·right to 1hat ·wa~r. Other 
5 

· -
6
'- '··· ~PIQpnim.vil:warer flglits libfders-ffiliY dwertany·iitiaoooneCrremrtlllOws; Rfpm~-water$t-

7 hold~· are only entitled :to ·divert natUral flow, s6 are not entitled to divert releases, or the return 

8 · ·flows ftom upstream releas.es of storeq water. 

9 

10 

ll 

12 

5. Wh~ the l$ount ofwat~ f:lvailable in a ·Burfiice -water source is not sufficient to 

support the needs of existing water·righ~ holders, th~ more junior.right holders must eease 

div~ion .m. favor of more senior right holders. However, it is not always clear to ajl)Jlior 

· diverter whe~~ there is sufficient tlo:w in the syS1:em to support th~ir diversio~ an(l at thtH;ame 
13' 

i4 
1-5 

16 

17 

18 

19 

20 

time support senior--wa~ useS downstream. It can also ~ difficult tq det~~-whetber releQes 

of stored. wmer are ~anqoned flows that may~ ~iverted or whether those flows are not a~ail~le 

(or di~on because they are being rel~ed fqr dowpstre~ purposes. Similarly, 'it can be 

difficult for a riparian to know if water i_s natural flow' Qr stored or imp(lrt~ water and whether 

.and when and to what extent cotrela.tive reductions in water use are Jl,eeded due to the neoo to 
share limited :supplies am.ongst riparians. Iil accordancir-with the State's water right' priority · 

j • • 

system~ ·the State Water Board nof;ifies ruverters ~fthe need- to curtail water diversions when 
y;. •• ._ .. . . ,_._-. ...,.._.;.2.1.*-.. -. _ .. , . ..._ ... ·-, \.Wfollw-.'., , ... •• ~. """""'•,....,:. ..,._,..... .. ..,.._._,....-.. • ..,...r .,...,.. .,_..,.._. . ... ~...,.---.....'- ~ - ... --- _,._..,_.....· - .w~- • • .. .-.... ,..,,. ..... · ... -.... • ...... '• ~ I· ~-~. ,., .,_ '

4 

., .. •·: .,...........,.., ... I'WI4o ·_......_._. 

-~·-·i2;-~: ·: ·::$Ufti~tenrfi~ws· 41 a wtttersh~l Jlt~:notaiiaila~le"tbr~·wat~tis~~-~ needsi:based'~on:lhcfr prlorit}' : · · ·· · 

23 ofright. 

24 

25 

26 

27 

28 

6. A c~ent notice is a notification to water tight holders ofa .Certain priority of 

tight that, due to water shortage conditions, the _State Watet Board has· determined water is not 

available under their priority of right. A notice of curtailment is not an enforceable decision or 
order of the State ~ater Board. The noti~e _provides th~ a~ected water ri~t b~lder with the State 

Declaration of}ohn· O'Hagan 'in Opposition .tQ Applicatio~ for Stay and/or in the Alternaf:jve. Temporary ~irii 
o,der atidlor Prellminary lnjunctioil (390:2Q 1 5.;()0326421) 



1 . Water Board's findings of the unavailability ofw.ater under tnefr p_riorlty oflight for ·a ce.rtaln 

2 ·· .right and the need· to cease diver.Bion ~qer that right, the ~xcep~io~ to. the notice-for direct 

3 
· diversion of water fur po~er, wid for-continued. ilse of previously stored water, .and the po.tentllll 

4 . . 
for future enforcement-for unauthorized diversions. A curtailment notice does not consider any 

5 
· ·· -~ .. particitl&r-&veitet:'s ·oth~r simior-waf~-rl&hts-or Oilier 1acij· sueti'as-w~tei $UP.P~Y..contiacts~- · _· · -

7 

s 
"9 

10 

11 

12·' 

13 

14 

15 

agreements, ~ansfers or groundwat~ supp~es that may allow the div~ to con~n-q.e to d~'Veit 

law.fully. The notice ·is th~refore not:a State Water Board determination that -any indiVidual 

diverter is taking water without authorization unde.rlhe Water C~~·- A diverter who· CQntinues .to 

divert after receivin.g a notice of curtailment is not ~ject -to penalties for Violatiop. of the 

curtailiiten~ notice, but may be subject to enforee~nt-for an unauthorized diversion if their 

diversions do not mU within.the .exceptiens enunciated in the notice and are not entirely 

authotized· py other, nqn-cut::Wled -water dghts. 

1. I have reviewed the Notice of Unavailability ofWfJ.ter and Need: for Immediate 

16 . CurtiU.hnent ~ed J~e-1~, 201() and ad~~-ed ~o l'atterson"ImsationDistriC.t.and attac~ed ~ 

.17 · BxJnbit A ·to the petitioner•s ·petition fQr writ.of~date. This notice. is the type of ~ent 

l.B- notlce that I described 1il paragraph 6. This J;Lotice (\oes not constitute a decision Or order of the 
19 

State Water Board or a detenriination that Patterson ~gation District, -petiti()ner, or .any other 
20 . 

. individual_.divert~ has ~gaged in an unauthorized diversioJ,l·ofwater under .~e W~m: Code. . 
··~- ---·~·-~·- -.21-• ..:. · •', , ... .,. • ·• ·~~ ·• ·• · • .. .,-.• -~•·- · •~~"'·•-·- -· ·-·-••·....,~• '•-•• •• ·-·•····-~--· -' ... • : -~·•~· •4• • __ .,__ r • ~~ ft'~ ~·•~·-• ....-. ·----- ,. .... ~ •• .......,. ~. ·- · , __ ,, ... . .... . 

. 
22

,. .. . . . . ·s~·-· ·: · · Piy~o~~fwat~.r·When:it"is·unl!vatiabl~run~era·awerter!s·ptt~ty.;ofrigh.t .: :: _.· :: ."·~ 

2a· constitutes an. unautba~ diversion and a tr~p.liSS ag~nst the state .. The State Water Bozu:d may_. . 

24 subject Slich unauthorized diversions to. an Adtninisttative CiVil Liabfllty (ACL) Qf\ip-to·$},000 

25 per day and $2,500 per acre-foot ofwflter Unlawfully diverted in a drought year, or refer a diverier 

. 26 

27 

28 

.· to tho Attorney Gtmeral_ts office for enforcement. The State Water Board tnay also issue 

.administrative cease and desist orders ~d request cquct ~injunctions to r~uire tha.t. diversions 
Declaratioo ofJobn O'Hagan.in Opposition to Apnlication fqr Sta)"andlor.iit the Alteinative Te,nporary Restrainin 

· · · Or~er arid/or Preliinlnary.lnjlilletion (39-ZOlS..003i6421) · 



2 . 

3 

4.. 

5 

stop, 
. . 

9. Before issuing_ s'uch.an order, the State .Water Board must have particularized · . 
. . 

infonnation regarding .an unla~ ·div.er$i'On .or~~ po~ential of such .a diversion: tlie Bo~d may 
. . 

not iss.1:1e an ~rceabl~.order·.requiring diversiQD: to.~ase -~ply bMed on l~Qk of water 

• .. . · . d-. ~ iv~liliilifY, iitiSeiitiiil'OfuiiitiOii tliiit tli6re iS a riSk Of tit l\.Cfuiif COD.lfuried<fiV~OiC AailltiQDalJY.--- ... 

7 before issuing_ annal enforcement order? the State Water Board. must first issue a draft Cease ~d 

8 Desist Order or an ACL ~omplaint. If s~m enforc~ment action is proposed, a water right holder 

·g is en~tled. fu~ upon written r~uest .within 20 day of receipt of tlie draft enfQrcement actioDe, an 
l·O · evidentiary heating on all issues before the order talces ~ffect. 
11 

10. The general analysis for -determining the necessity for curtaihnent of water rights · 

14 
right diversion-demand~ 'Fp.r th~ water availability d~termination.of:tbe C1.1rtailment analysis, the 

15 . State Water Board relies ~po~ the full natural ~ows ofw~ters~eds·oalculated by the D~arbn~nt. 

16 

17 

1~ 

19 . 

·of~atcr .Resources (DWR) .f4r Certain watersheds in its :SullQtin 120, and in sub~equen.t mo~thly 

updfrtes .. "Unimpaired RuriQff.' or "FU.ll Na~ _·Flow11 represents the nah).ral water production of: 

a river basin, unaltered by upstream 'diversions~ storage, ~r by ex_pqrt or import of -water-to ~r 

from other watersh~S. The full natural flow anl.Ollll:t is different th~ the measured ·streAm flQWS 

20 . 
·. at the given measur.emetlt p9in~ b~aus~ ~e ga~ged flows ·•e increased.. or decreased to account · . 

~- ..... .,._.. __ ~, ...... - •. -2.1-· -_ .. .,._._.,.~-- ... ~ ...... ___ .. .,,... ........ -·----:- . ., ...... -_ .• .~.. ...... - -~--- ·- --- ,_ --····· ··-··· ..... .-.... ... __ ....... ~ .......... ... -=·-~---:-·-.... - ." ....... , .. ____ _.....,_,,.- -···-- ...... _ .. ..,. .... -. ~ .. "·--
. . 

. 2~ ~-- fQt- these-upstteattt ·opePation8·~·: . .lfar~St~ ·flow ~ala i8 un~in.-:so DWR proVides· the· &tidn the · ·. · · 

23 fonn-of~'le~~ls .of 01oeedance" Qr simply"exceedance" to show ~e statistical proba)lilif.Y that the 

24 , 'forecasted supply will oc~. The ex.ceedance is simply the p·ercent of the tune that the actual 

25 

26 

21. 
28 

flow is expected to exceed the projected flow.. The 90 perCetit ex.ceedance hydrology assumes 

inflows from rainfall ~d snowmelt at levels th~t are likely to be met or exceeded by actual flows 

with a.9.q percent pJ;ob.ability, or in other ~ords~~ ~ere-is .at~ -peroent ~r.less ~~ ofactual 
Dt»laration-of John .O,·Hagan ill Oppooition to· ApPlicati<sn for ·stay ~d/Or in th~ Alt~rnative Ten1potary Restrainin · 

· Order and/or Proiimi~ ltYUllCtiQtl'(39-2015 .. Q0326421) 



conditions ~out to be this dry ~r drier. The· 5.0 .Percent exceedance is the ·so/SO forecast. 

The State Wat~ Board ~es 'bofh excee<Umoes f~ its analyses. 

. 11. · ·specifically, fo~ the .San Joaqufu River watershed, the. State Water Board. totaled 

D'WR~s roll natural ft~ws for the .Stanislaus, Tuolumne, Merced, Upper San Joaqu)n, Cosumnes . 
5. . 
-~ .. -·fiticfMokelumne'iiV.ers·on. amontlilyoasisas:the-montliiy·avanaole water-mpP.Jyfor~tlie·s·an -· · ... 6. . . . . . . . . .. . . . . . 

. . 

7 · . ]o~quin ~v~ w~~~JJed. State Water Boanlstaff.also. increased th~ total.' full na~. flow, · . 

8 · amounts by adding monthly quantities for smaller watersheds and ~timated re~ flow.s based on· 

9 

10 

11 

~~ 

13 

14 

15 

16 

17 

the.PWR.,s May, 2007 Report of.Unimpaired ~ow··I)ata, ~tim~te8 in the ~rt·for 1977 were 

used (or thes~ ~jushnents. The monthly adjusted water supply is provided in a~ feet per month 
. . 

and the State Water Board oonverts these amollJlt into average :t:nonthly ~bic feet per second for 

graphic purpo·ses (at two ex:ceedance levels). Th~· State Water Board ais.o shows DWR1 s daily 

full~~ flow calculat1ous 9D. the graph for ~nsideration before any 'curtailment. DW~rs daily 

full natural :flow cal~ations are less accurate' because they are based Qn less data than is 
' ·~ 

a~~14~1e a.t' th~ completio~ of each month.· Pue t9:th~ lag behveen. the ~ff~ oiups~eam. . 

operatio~ and <iown$tream.· flow measutementst calculated dally PNF wili fluctuate ~day to 

18 day. State '\yater Board sta-f! also checlcs aVllilable forecnst information fro:rp th.e California .. · . · 
19 . . . . 

. Nevada River F9re~t Center, real ·tim~ flow conditions. ~II\ the DWR and. United S~tes 
20 . . 

· . Geological Surv~y .. This. real time info~ation and forecasted precipitation events. can. delay the 
---~··--..... ~".21~.· ......... -~ ~. -~·---...:·--- ·--~- ~-- ·:·-· -------~··":"'·~··-·--- -·-· . - ---·-·-·--............. . ............... -~.l·--·-- ....... ·-·- --·· .. ··-· ··-·~ _,, 

. 
2
2 .. : -~iltnen.t .noti:ce~:· . ·:· 

23 12. For water right demands, the State' Water Board relies .()n h).fonnation supplied_ by 

·24· 

25 

26 

27 

28 

water right h~lder8 on annual or triennial reports· of water diversion arid use. required to ~e true 

and accurate to the·best of_the lmowl~ge of the diverters. The State Water Board also received 

2014 diversions data from water right holders that. represents 90 percent of the water diverte.£f 

rr?m A.pril tW:ough:~ept~ber in t:}le Delt~ ~nd 9Q:per9ent Qfthe waterd~vert~ ~om. ~e upper .. 
Declaration of ~obil O'Hagan in Opposition to AppJ.ieation for Stay.and/or in 1M Altetnati\1e Temporary Restminin 

Order ao4fo~ Preliminary Injunction (39 .. 20 1S~032642i) 



1 

2 

Sacramento and San Jo.aquin Rivers. This infonnation was required put$Uant to Order WR 2015-

00_02. ~t«l Febroary 4, iOlS. AD reported monthly water diversio.n data is compiled by 

3 
· watershed,_ type of right an4 priority pates. The State Water Boarq perfonns. quality··control 

5 

. . . 

4 
~ checks and removes obvious errors~ excess reporting, temoves· demand ·for d~t ~VC}rs~on for 

-· .- nowetJ'ati<J"·mltces'a<ldittoruil cliang·es·b~ed'bfi ·stakeholders comments~ ''The 'ooftecteiinemand -- . . . . . -6 . .t" .. . . . . 

. . . 

7 ~ta jncludes t\le 2014 reported data·for 90% of the· watershed demand plus for the remaining 

9 

10 

11 

12 

13 

14 

15 

8 . , -diverters, an averaged diversion amount for 201~ ~ugh 2{)l3. These monthly diversion 

dCmands are grouped into ·water right types (riparian, p~-i 9~ 4 and-pOst .. 1914 rights) and by 

priority dates for-.pre--1914 and post-1914. rights. For the $acramento..San Joaquin River 

Wat~hedsJ specj.al consideration of~e J?elta diyen;ions is· made~ :To be most conservative for 

tlle San J'oaqu~·Rivert ~e·StateWater Boar~ p~rforms ·a proportional analysis based o~ t!te 

inflows from the watersheds. For example, for the mqnth of June, the proportional fall natural 

flow: ofth~ Sa~ Joaquin River watershe4 based on 90% exeeedance,-was 17 perCent. Therefore, 

16 

i1 

18 

19 

20 

.. ..... _.,.._., ... . 21-, 

22--

23 

24 

25 

26 

27 

. 28 

the San Jo~in w~tershed Oelta demand WBS. 17 ·percent of the tot~l Delta demand .. 

13. The St-ate W~er Board provide$ graphical s~~ons of these· priorities with· 
. . 

monthly demands for the total riparian demand -at bottom,. tb.e pre .. 1914 demandS. added to dpatian. 

and depicte4 above the ripariap dem8lld. The monthly emounts are averaged into-cubie·feet per 

~~nd for grallhi~ _p~ses . 
.......... -~··--··- ------·-.,.., ....... ,~ .... ··-·· ....... ~ .. :--······"-"'"""'- ... ~---- --·· .- .--..... --·'"'-?"_.,......__- _..,... ..... . - ..... .:--... - · ~ .. ,..,... , .. ,~ --: ... _ .... .,.,.. ___ .... . ......... "! ... ... ..... ,. ... -._, 

t4. · .. · The:State Wat~·E"Oard. is consiStently tita'lqni adjtistme~is ·ttl tts "ua\ys'Q$ b~ed ·on- : · 

new information obtained from stakeholders,_ or adjustments to projected flows from the DWR. 

. State Water ·Board staff ~;eviews this information arid provid:es revisions to its data set and graphS 

that are all shown on the Drought W~site. · 

15~ The goal of curtailments is principally to ensuretha~ water U? wh.ich senior water 

right hoiders are entitled is actually ~vai.lable to th~m •. To ~ure that this OCC':lfS g~~erally . 
Declaration of John O'Hagan in Opposition to Application for s·~y. andlor m the Alternative iempomty Restr.aini 

... Order and/or PreliQ:Iinarylnjunction (39~20lS-00326421} 



1 requires that-some water ~~n in_ most streams· to satisfy senior demands at the furthes~ 

2 : downstream po.int of diyersion of·these.senior water-rights. 
l . . 

16. Attached as ExhibitJ('is a·water supply and demand chart prepared by the State. 
4 

Water Board and issued on June 11, ·ztns ep.titl~d. 1'2Ql S San Joaq~ RiYer Basin S·enior 
5 . . . 

·-~ · -supPiYfD~AnalYM$ Witll"l.>roPildWn-perta 1?~"" Th:e·i;"u grapn&la diSaoses mtimns - ·· ··· 

7 

8 

9 

to· 

i 1 . 

of cubic feet per second the anticipated demimd for water by ripari~ and pre-1914 water users 

.f<)r the period of March thr6u:gh September, 2015, The-variable solid blue line displays the daUy 

full natural ftow.from March 1, 2015 throug'h Jun~ 7, 2015 of the San Jo~quin River b~. The 

declining dotted lin~ represent-the forecasted full natural flow through September, 20 iS for·the 

adjusted. 50% ~d 90% exceedance levels. Based upon the .data ·and information from which 
12:. f . . . 

Exhibit J}"was derived ·and oth~ relevant dat~ the State Wa~·Board concluded .i;hat there is 
13 

14 

15 

insufficient water in the San J~aquin.Riverbasin to satisfy'Water.rlglit claimants ~th priorities of 

~ 903 or later. 

16 17. On l@Jlu~·I7 and April 2, 2014, th~ Sntte W ater-.I~om:d issued-a ·Notice of S~faQe 

17 

18 

19 

20 

- ~.~-.. ~ .... ----il-

. 22 ~ 

23. 

24 

25 

26 

21 

28 

Water Shortage and. PoteJttial. for ~urtaihncnt ofWatet Right Dfv~sions. ·the notice advised that ·.. . - . 

if dry weather conditio~ persist, the State Water B~ard·wUl noiify wat(¢ right holders of the 

requirement .to. limit o~.stop.~versions of water under the~ w~ter rights, based on water.rlght.' 

priority. · 
RU•·-,V~ •-- .... .;:....., .,._.:,.,l • ..,"-•• · .. ,.._ , •• - ..... - . y..,~ , __ , .... , ... •or-.·- · •• ••_, , .,,... _, ..• ~..,.,~"9#.11 ..... _,.1'T_,... ~t>.•,._. 

to water right holders in a munber of wa.ter .. short watershe~. 

The foilowing notices of curtailment have been 111ailed to water right holders: 

April 3, 2015.,. Antelope C~k Fishezy ProteQtion Regulation 

Apri117., 2015- Deer Creek Fishery Protection ·Regulatioll 
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Senior Water Rights Curtailed in D81t.a, 
San Joaquin & Sacramento Watersheds 

For Immediate Release 
June 12, 2015 

Contact: Tim Moran 
Ilmothy.Moran®waterboat'ds.ca.gov 

. _ George Kostyrko 
Georqe.Kostvrko®waterbQ!rds .. ca .. gov 

SACRAMENTO - With drought conditions continuing Into the summer months, the State 
Water Resources Control Board (State Water Board) announced today that there is Insufficient 
water available for senior water right holders with a priority date· of 1903 or later in the San 
Joaquin and Sacramento watersheds and the Delta. The need for further curtailment of mar~ 
senior rights and curtailments in ot~er watersheds Is being assessed weekly. 

Notices are being sent to ·water right holders that direot recipients to stop diversions of water to 
protect more senior water rights and releases of preyfously stored water, as required by state 
law. Diversion of water when water is not available under the right liolder's date of priority Is 
unauthorized and unlawful. Violations are subject to fines up to $1.000 per day and $2,500 per 
acre-foot of water unlawfully diverted, cease and desist orders, or prosecution in court. 

Senior water right holders with prioritY dates earlier than 1903 in the aff~cted watersheds can 
continue to divert water in accordance with their water right. In addition, those who have 
previously stored water under a valid right may continue to hold that water or release it for · 
beneficial use. 

While this is the first time during the current drought that senior water right holders have been 
given notice that water is not available to serve their water right priority, it is not 
unprecedented. Some senior water right holders were curtailed during the drought of the late. 
1970s£ · 

Water Rights Affected by This Notice 
Todays curtailment notices affect 276 pre·1914 appropriative water rights held by 114 right 
holders. Todayts notices do not affect any riparian right holders. The water rights affected 
include: 

CALIFORNIA [;NVIRONMENJAL PROTECTION AGENCY 
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• On the Sacramento River, 127 water rights with a prfo~ity date of 1903 or later are 
curtailedJ affecting water·rlghts hefd·by 86 right holders. 

• On the San Joaquin River, 24 water rights with a priority date of 1903 or iater are 
curtailed. affecting water rights held by 14 right holders.- . 

• In the Delta, 125 water rights with a priority date of 1903 or later are curtailed, affecting 
water rights held by 14 right holders. · 

Uses To be Curtailed 
The following uses are listed for the pre-1914 water rights affected by todays notices: .. · 

• 135 water rights held by 53 right holders for irrigation. stockwaterlng, and/or llvestock as 
the sole water use; and· 

• 208 water rights held by 80 right holders for irrigation, stockwatering, or livestock as at 
least one of ttte claimed water uses. 

Today's action is based on·reported diversion demands, estimates of natural flows and actual 
stream trows. Conditions in these and other watersheds continue to be monitored, and 
curtailment notices for other watersheds and for more senior water right holders in these 
watersheds may be imminent. 

Some water right holders may have other. more senior rights to fall back on. or have water 
stored in reservoirs th~t they can still access. If that's not availabJe they will have to find other 
sources of water, such as groundwater or purchased water) if available. Water right holders 
are cautioned that groundwater resources are significantly depleted In some areas. 

Background 
CaiHornla water rights law is based on seniority. In dry years, when there isn't enough water in 
the system to serve all water right holdersj those with more junior rights are required to stop 
diverting water from rivers and streams before restrictions are imposed on m9re sen1or right 
holders. The Water Commission Act of 1913, which took effect in 1914, created Californta•s 
syst~m of water rights and the distinction between junior and senior appropriative water rights. 

Senior water right holders are those claiming appropriative water rights establishep prior to tne 
Water Commission Act, and riparian water rights. Riparian water rights are rights granted to 
owners of land abutting a stream or river. In most instances, riparian rights share equal prjority 
to the available natural flow and have sentority over appropriative water rights (both pre~ 1914 
and post-1914). For appropriative rights, the priority system is based on the concept of "first in 
tim~, first In right." 

The State Water Board administers California's ·system of water rights and is authorized to 
prevent illegal diversions of water. Illegal diversions include taking wa~er at times when there· is 
insufficient water-available under tlie priority of right held by the dJverter. 
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The State Water Board issued two letters earlier this year warning au water-right holders that 
their rights may be curtailed due to drought conditions. Last year, the State Water Board 
issued curtailment notices to more than 5,000 diverters on five watersheds statewide .. 

In April and early May of this year, the State Water Board issued curtailment notices for all 
post-191-4 water rights in the Sacramento and San Joaquin River watersheds and the Delta. 
Curtailment notices were issued In ·the Scott River and Deer Creek watersheds as well. 

In addition, the State Water Board approved a proposal from riparian water right holders in the 
Sacramento-San Joaquin River Delta on May 22 to voluntarily cut back water u~ in exchange 
for assuranc~s that they would hot face enforcement actions In the event that their riparian 
water rights are curtailed more severely later during the June-September growing season. 
Riparian water right holders had until June 1 to elect to participate in the volu_ntary program. 

The senior. water rights ·. affe~ted b.Y. to~ay's· notice acid to· trie ~groWing· n·umber ·oi water rights 
restricted by the Statefs ongoing dr~ug~t as demand far outstrips ·supply In key Northam 
Callfornla watersheds. As of this notice, a total of 8,721 junior water rights and 276 senior 
water rights in the Sacramento-San Joaquin River watersheds ·and Delta have been notified 
that there is insufficient water in the system to serve their rights. 

To determine the need for curtailments, the State Water Board uses monthly diversion data 
and sorts that data by watershed, wat~r right type and priority date. Water flow used for power 
generation that is diverted and retu·rned back to the water course is removed from the ·analysis. 
The demands for water use by type of right are summed and plotted graphically to display 
junior and senior water right needs. To assess supply, monthly and dally natural flow data from 
the Department of Water Resources (DWR) are plotted.with DWR estimates of return flows 
and additional· minor tributary flows. The resulting Supply vs. Demand Curve indicates 
curtailment is needed when demand outstrips supply. · 

For this ourtaifment, ·several scenarios of deJta and tributary demand were analyzed to produce 
conservative curtailment prlorHy dates. As supplies continue to decline through the summer, it 
is expected that more senior rights will be subject to curtailment. As supply increases in the fan 
or winter. the State Water Board williHt the curtailment as soon· as appropriate using the same 
procedure. · 

The State Water Board maintains a webpage to assist water right holders in several key 
watersheds 1o plan for possible limits on water supply availability. The web page, titled 
"Watershed Analysis," details proje_cted water supply, demand and availability for the · 
watersheds most likely to face restrictions during the droug~t as demand outstrips available 
water supply. · 

A Curtailment Fact Sheet provides additional details on the curtailment process. Please visit 
our curtailment not~~cation website to see what watersheds have received curtailment letters. 
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lnformatio~ on the drought is available at the State Water Board's drought website. 

To learn about an actions the state has taken to manage our water resources and cope with 
the Impacts of the drought, visit DroughtCA.Gov. Every Californian should take steps to 
conserve water. Find out how at SaveOl!rWater.com. 
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STATE OF CALIFORNIA 
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY 

STATE WATER RESOURCES CONTROL BOARD 

.DIVISION OF WATER RIGHTS 

ADMINISTRATIVE CIVIL LIABILITY COMPLAINT 

In the Matter of Una~thorized Diversion by 

BYRQN .. BETHANY IRRIGATION DISTRICT 

SOURCE: Intake Channel to the Banks Pumping Plant (formerly Italian Slough) 

COUNTY: Contra Costa 

YOU ARE HEREBY GIVEN NOTICE THAT: · 

1. Byron-Bethany Irrigation District (BBID or DJstrict) is alleged to have diverted and used water in 
violation of California Water Code section 1052, subdivision (a), which provides that toe diversion 
or use of water subject to Division 2 of the Water Code other than as authorized in Division 2 Is a 
trespass. 

2. Water.Code section 1052, subdivision {c), provides that any person or entity commUting a 
trespass during a period for which the Governor has issued a proclamation of a state of drought 
emergency may be liable in an amount not to exceed the sum of one thousand dollars ($1,000) 
for each day the trespass occurs plus two thousand five hundred dollars ($2,500) for each acre­
foot of water diverted or used in excess of that diverters rights. Water Code section 1052, 
subdivision (d)(2), provides that civil liability may be imposed administratively by the State Water 
Resources Control Board (State Water Board or Board) pursuant to Water Code section 1055. 

3. Water Code section 1 055, subdivision (a}, provides that the Executive Director of the State Water 
. Board may issue a complaint to any person or entity on whom Administrative Civil Liability (ACL) 
may be Imposed. On June 5, 2012, the Executive Dir~ctor delegated this authority to the Deputy 
Director for Water Rights. State Water Board Resolution 2012-0029 authorizes the Deputy 
Director for Water Rights to issue an order Imposing an ACL when a complaint has been issued 
and no hearing has been request_ed wlthln 20 days of receipt of the complaint. The Deputy 
Director for Water Rights has redeJegated this authority to the Assistant Deputy Director for Water 
Rights pursuant to State Water B.oard Resolution 2012"0029. 

ALLEGATIONS 

4. On June 30, 2010, BBtD submitted an Initial Statement of Water Diversion and Use (Statement). 
which the State Water Board, Division of Water Rights (Division) designated as Statement 
021256 (8021256). Under 8021256, BBID claims a pre-1914 appropriative water right to the 
fntake Channel to the Banks Pumping Plant, formerly Italian Slough, in Contra Costa County. 
The Statement also indicates that BBID diverted approximately 26,179 acre-feet (af) in 2009 for 
municipal and industrial and agricultural use within its boundaries. 

5. On July 1, 2013, BBID submitted Supplement~! Statements for S021256, for the years 2010, 
2011 and 2012. · BBID.!s Supplemental Statements each indicates that the District first put water 
to use in 1917, and that the purpose of use for the District's diversions is irrigation of 12,500 
acres. The 2010 Supplement Statement Indicates that BBID diverted 25,269 af and applied 

.......... 
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approximately 22,302 af to beneficial u~e. The 2011 Supplemental Statement indicates that 
BBJD diverted 22,344 af and applied 19,779 af to beneficial use. The 2012 Supplemental 
Statement indicates that BBID diverted 32,167 at and applied 28,345 af to beneficial use. 

6. BBID does not hold or claim any other appropriative or riparian water rights on record with the 
State Water Board, although S021256 indicates that BBID holds Contract No. 14-06-200-785-
L TR1 with the United States Bureau of Rec1amation (Reclamation). Jn 2014 and 2015, 
Reclamation's agricultural contractors in the Delta were allocated 4ero percent of their contract 
quantity (available at http://www.usbr.gov/newsroom/newsrelease/detail.cfm?RecordiD=49115 
[last accessed June 30, 2015)). BBfD confirmed In a public statement dated June 12, 2015, that it 
had received zero water supply from Reclamation in both 2014 and 2015 (available at 
http:l/bbid.org/wp"contenUuploads/2015/06/BBI D-Curtallment-Response-FI NAL 1.pdf [last 
accessed June 30J 2015].) 

7. On January 17, 20141 Governor Edmund G. Brown Jr. Issued Proclamation No. 1-17-2014, 
declaring a State of Emergency to exist in Callfomla due to severe drought conditions.· 

B. Also on January 17, 2014, the State Water Board Issued a "Notice of Surface Water Shortage 
and Potential Curtailment of Water Right Diversions" (2014 Shortage Notice). The 2014 Shortage 
Notice alerts water right holders in critically dry wat~rsheds that water may become ~navailable to 
satisfy beneficial uses at junior priorities. 

9. On April25, 2014, Governor Brown issued a Proclamation of a Continued State of ~mergency 
due to drought conditions, to strengthen the state1s ability to manage water and habitat effectively 
in drought conditions. 

10. On May 27, 2014, the State Water Board issued a "Notice of Unavailability of Water and 
Immediate Curtailment for Those Diverting Water In the Sacramento and San Joaquin River 
Watershed with a post-1914 Appropriative Right" (2014 Unavailability Notice), which ·notifies all 
holders of post~1914 appropriative water rights within the Sacramento and San Joaquin River 
watersheds of the lack of availability of water to serve their post-1914 water rights, with some 
minor exceptions for non-consumptive diversions. The 2014 Unav!JUabillty Notice did not apply to 
pre-1914 appropriative rights such as that claimed by BBID. The State Water Board notified the 
most senior right holders in stages as water became available to serv.e their rights, and by 
November 19, 2014, had notified all right holders of availability for all diversions in the 
Sacramento and San Joaquin River watersheds. 

11 . On January 231 2015, the State Water Board issued a "Notice of Surface Water Shortage and 
Potential for Curtailment of Water Right Diversions for 20 15" (2015 Shortage Notice). The 2015 
Shortage Notice alerted water right holders In critically dry watersheds that water may become 
unavailable to satisfy beneficial uses at junior priorities. 

12. On February 4, 2015, the State Water Board Issued Order WR 2015-0002-DWR, requiring pre-
1914 and riparian water right claimants representing the top 90 percent of such claimants by 
volume in the Sacramento and San Joaquin River watersheds and the Delta to submit information 
relating to their claimed water right, the monthly amounts of water divertea and the basis of right 
claimed for diversions in 2014, and monthly dfverslon Information and anticipated monthly 
diversion Information for each month starting with February. 2015, to be submitted by the 51

h of 
each succeeding month until the drought ends. . ' 

13. BBI D Is subject to Order WR 20 15-00Q2 .. QWR, and in response submitted information indicating 
that its predecessor, the Byron-Bethany Jrrigation Company, recorded notice of an appropriation 
of water on or around May 18, 1914. Thus,BBID claims that its pre-1914 water right has a 
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priority date of May 18, 1914.1 

14. BBID also submitted water diversion and use Information for 2014, projected monthly diversions 
for 2015, and actual monthly diversions through May~ 2015. BBID reports that it diverted 30,204 
af In 2014 and projected diversions of 25,452 af in 2015. BBID's reported actual monthly 
div~rsion amounts for January through May, 2015, are generally similar to reported diversions for 
the same months in prior years where such information Is available. BBID's reported. projected . 
diversions are similar to the reported actual diversions for the same months in prior years where 
such information is available. From August 1 to October 31, 2014, BBID reports it pumped 1,573 
at of water under transfer that was approved by State Water Board Order dated August 27, 2014. 

15. On April 1, 2015, Governor Brown issued Executive Order B-29-15 (Executive Order) to 
strengthen the state's ability to manage water and habitat effectively in drought conditions and 
called on all Californians to redouble their efforts to conserve water. The Executive Order finds 
that the continuous severe drought conditions present urgent challenges across the state 
including water shortages for municipal water use and for agricultural production, increased 
wildfire activity, degraded habitat for fish and wildlife, threat of saltwater contamination, and 
additional water scarcity if drought conditions continue . . The Executive Order confrnns that the 
orders and provisions in the Governor's previous drought proclamations and orders, the January 
17,2014, Proclamation. April25, 2015, Proclamation, and Executive Orders 8&26-14 and B-28-
14, remain in full force and effect. On April 2, 2015, the State Water Board issued another notice 
warning that notices of unavai1ability of water were likely to be issued soon. 

16. On April 23, 2015, the State Water Board issued a "Notice of Unavailability of Water and 
Immediate C~rtailment for Those Diverting Water in the San Joaquin River Watershed with a 
Post .. 1914 Appropriative Right" (Apri123 UnavailabiUty Notice), which notifies all holders of postw 
1914 appropriative water rigt,ts within the San Joaquin River watershed of the lack of availability 
of water to serve their post-1914 water rights 1 with some minor exceptions for non-consumptive 
diversions. The State Water Board issued a similar notice for post-1914 appropriative water 
rights within the Sacramento Rlver watershed on May 1, 2015 (May 1 Unavailability Notice). The 
April23 and May 1 Unavailability Notices do not apply to preM1914 appropriative rights such as 
that claimed by BBJD. 

17. On June 12, 2015, the State Water Board issued a "Notice Qf Unavailability of Water and Need 
for Immediate Curtailment for Those Diverting Water In the Sacramento~San Joaquin Watersheds 
and Delta with a Pre-1914 Appropriative Claim Commencing During or After 1903" (June 12 
Unavailability Notice), which notifies all holders of pre-1914 appropriative water rights with a 
prk>rlty date of 1903 and later within the Sacramento and San Joaquin River watersheds of the 
lack of availability of water to seiVe their rights, with some minor exceptions for non-consumptive 
uses. 

18. Drought management of water rights Is necessary to ensure that water to which senior water right 
holders are entitled Is actually available to them, which requires that some water remain in most 
streams to satisfy senior demands at the furthest downstream point of diversion of these senior 
water rights. The June 12 Unavailability Notice reflects the State Water Board's determination 
tha~ the existing water available in the Sacramento-San Joaquin watersheds and the Delta Is 
insufficient to meet the demands of diverters wlth claims of pre-1914 appropriative rights with a 
priority date of 1903 and later. Continued diversion when there is no water available under the 
priority of the right constitutes unauthorized water diversion and use. Unauthorized diversion is 
subject to enforcement. (Wat. Code§ 1052.) 

1 The term .. pre-1914" appropriative water right means those appropriative rights commenced prior to 
December 19, 1914, the effective date of the Water Commission Act. Therefore, it is.possible to have a 
"pre-1914 .. appropriative water right with a priority date tn 1914. 
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19. The State Water Board determines the availability of water for water rights of varying priorities in 
any watershed by comparing the current and projected available water supply with the total water 
right diversion demand. 

20. To determine water availability, the Board relies upon the full natural flows of watersheds 
calculated by the Department of Water Resources (DWR) for certain watersheds In Its Bulletin 
120 and in subsequent monthly updates. "Full natural flow,'• or "unimpaired runoff,11 represents 
the natural water production of a river basin, unaltered by upstream diversions, storage, storage 
releases, or by export or import of water to or from other watersheds. The full natural flow 
amount is different than the measured stream flows at the given measurement points because 
the measured flows may be higher or lower due to upstream operations. Forecasted flow data is 
uncertain, so DWR provides the data in the form of 11levels of exceedance" or simply 
•'exceedance" to show the statistical probability that the forecasted supply will occur. The 
exceedance is simply the percent of the time that the actual flow is expected to exceed the 
projected flow. The 90 percent exceedance hydrology assumes inflows from rainfall and 
snowmelt at levels that are likely to be met or exceeded by actual flows with a 90 percent 
probability, or In other words, there is a ten percent or less chance of actual conditions turning out 
to be this dry or drier. In April and early May, the State Water Board uses the 90% and 99% 
exceedance amounts for its analyses due to low flow conditions. DWR's daily natural flow 
calculations are also used In the analysis. 

21. To determine water demand, the State Water Board relies on Information supplied by water right 
holders on annual or triennial reports of water diversion and use required to be true and accurate 
to the best of the knowledge of the diverters. The Board also incorporates 2014 diversion data 
submitted pursuant to Order WR 2015-0002. All reported monthly water diversion data Is 
complied by watershed, type of right and priority dates. The Board performs quality control 
checks and removes obvious errors, excess reporting, .removes dem.and for direct diversion for 
power, and makes additional changes based on stakeholder~· Input. The corrected demand data 
includes the 2014 reported data for 90% of the watershed demand plus, for the remaining 
diverters, an averaged diversion amount for 2010 through 2013. These monthly diversion 
demands are grouped into water Oght types (riparian, pre-1914 and po~t-1914 rights). 

22. The State Water Board consistently adjusts the water avai1ability and demand analyses based on 
new information obtained from stakeholders, or adjustments to projected flows from the DWR. 
State Water Board staff reviews this information and provides revisions to its data set and graphs 
that are all shown on the Watershed Analysis website · 
(htto://www.waterboards.ca.gov/waterriqhts/water issues/programsldroughtlanalysisD. 

23. The State Water Board's Watershed Analysis website provides updated graphiqal summations 
and spreadsheets containing supporting analysis of the availability and demand analyses. The 
graphical summations show priorities with monthly demands for the total riparian demand at 
bottom. the pre-1914 demands added to riparian and depicted above the riparian demand. The 
monthly amounts ate averaged Into cubic feet per second for graphical purposes .. See, for 
example. the combined Sacramento/San Joaquin River Basin Senior Supply/Demand Analysis 
(http://www.waterboatds.ca.gov/waterrights/water issues/programs/droughtlanalysis/docs/sacsjc 
ombined.pdf). The Curtailment Analysis website also provides graphical summations of the San 
Joaquin River Basin Senior Supply/Demand Analysis with Proportional Delta Demand 
(http:l/www.waterboards.ca.gov/waterriqhts/water lssues/programs/droughtlanaJysis/docs/sjprora 
ted.pdfiand the Sacramento River Basin Senior Supply/Demand Analysis with Proportional Delta 
Demand 
(http:/twww. waterboards.ca.gov/waterrights/water issues/programs/drought/analysis/docs/sacpro 
rated.pdf). · 

24. !his analysis shows that by June 12, 2015, available supply was insufficient to meet the demands 
of approprlatlve rights with priority dates of 1903 and later throughout the Sacramento and San 
Joaquin River watersheds and the Delta. 
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25. The June 12 Unavailability Notice applies to S021256 because BBID claims a priority date of May 
18, 1914. BBID received an electronic copy of the June 12 Unavailability Noiice on June 12, 
2015, via the Board's "Drought Updates11 Lyris email list system, because Rick Gilmore, BBID's 
General Manager is a subscriber to that system (vla email address r.qilmore@bbid.org). 
Moreover, BBID issued a public statement on June 12. 2015, in response to the June 12 . 
Unavailability Notice (avaUable at http:/lbbid.org/wp-contentluploads/2015/06/BBID-Curtailment­
Response-FINAL 1.pdf [last accessed June 25, 2015].) BBID received a paper copy of the June 
12 Unavailability Notice no later than June 15, 2015. 

26. BBID's diversions are recorded by DWR and posted to the California Data l;xchange Center 
(CDEC) (http://cdec.water.ca.gov/cgi"Progs/queryDaily?BBI also available at 
http://www.water.ca.gov/swp/operationscontroVdocs/detta/DeltaHydrology.pdf ). CDEC reports 
that BBID has diverted water each day since the June 12 Unavailability Notice: 

Date Avg Diversion Amount Date Avg Diversion Amount Diverted 
Rate (cfs) Diverted (af) Rate (cfs) (af) 

06/13/2015 91 180 06/20/2015 96 190 
06/14/2015 122 242 06/21/2015 99 196 
06/15/2015 79 156 06/22/2015 62 123 
06/16/2015 83 164 06/23/2015 61 121 
06117/2015 78 154 06/24/2015 67 132 
06/18/2015 91 180 06/25/2015 36 71 
06/19/2015 80 158 06/26/2015 0 0 

27. The daily diversion rates through June 24 are comparable to the District's average dally diversion 
rates reported for June 2014 (4,842·af/30 days/1.9835:::81.4 cfs), and 'thos·e BBID reported as 
anticipated for JuDe 2015. This daily rate Is in excess of the basic minimum health and safety 
needs of Mountain House Community Service District. This indicates that BBID has continued its 
normal diversions following the June ·12 Unavailability Notice. 

28. BBID diverted a totat of approximately two thousand sixty-seven (2,067) acre-feet over the course 
of thirteen days following the June 12 Unavailability Notice, specifically from Jun~ 13 through 
June 25, 2015. 

29. On July 151 2015, the State Water Board issued a Clarification to the Unavailability Notices 
indicating that. to the extent that any of the notices described above contain· language that may 
be construed as an order requiring you to curtail diversions under your affected watet right, that 
language has been rescinded. Similarly, any language requiring affected water right holders to 
submjt curtailment certification forms has been rescinded. 

30. Diversion or use of water by an appropriative water right holder when there Is insufficient water 
supply available for that water right is an unauthorized diversion or use of water subject to 
Division 2 of the Water Code. Water Code section 1052, subdivision (a) provides tha.t 
unauthorized diversion or use of water is a trespass. 

31 . This-enforcement action Is based on lack of available water supply under the priority of the right. 
The Unavailability Notices were issued for the purpose of advising the public and water diverters 
of the lack of available water under the priority of the rights identified in each notice; the notices 
are not the basis for this enforcement action. · 

PROPOSED CIVIL LIABILITY 

32. Water Code section 1 052 provides that the maximum civil liability that can be imposed by the 
State Water Board in this matter for the unauthorized diversion and use of the water during a 
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drought period is $1,000 for each day of trespass plus $2,500 for eacn acre-foot of water diverted 
or used in excess of that diverter's water rights. 

33. Evidence demonstrates that BBID's unauthorized diversions began on June 131 2015. and 
continued until June 25. 2015, for a total of thirteen (13) days. Over that period, BBID diverted 
approximately two thousand sixtyNseven (2.067) acre-feet of water in excess of that avanable to 
serve its claimed water right. 

34. Therefore, the maximum civil liability for the alleged violations is $5,180,500 [13 days at $1,000 
per day plus 2,067 acre-feet at $2,500 per acre-foot). 

35. In determinjng the amount of civil liability. California Water Code section 1055.3 requires that the 
State Water Board consider all relevant circumstances, including, but not limlted to. the extent of 
harm caused.by the violation. the nature and persistence of the violation, the length of time over 
which the violation occurs, and any corrective action take~ by the violator. 

36. In this case, BBID has made unauthorized diversions of water from the Intake Channel to the 
Banks Pumping Plant (formerly Italian Slough} during the most extreme drought In decades, 
when there was insufficient water supply available for BBID'f! claimed water right. BBID was 
aware that the State Water Board had determined that there was insufficient water supply 
available for BBID's claimed water right. These unauthorized diversions have reduced or 
threatened to reduce the amount of water available for downstream water right holders during an 
extreme drought emergency. Moreover, BBID's diversions likely reduced the water available for 
instream resources and riparian habitat within the Delta during an extreme drought emergency. 

37. BBID receiVed .an economic adva,tage over other legitimate water dlverters In the area by 
foregoing the costs· of buying replacement water during the violation period. During 2015, 
Irrigation districts north of the Delta have paid at least $250 per acre-toot of replacement water. 
Thus. by il1egally diverting 2,067 acre-feet of water 'from June 13 through June 25, BBID avoided 
purchased water costs of at least $516,750. 

38. The Division estimates that its staff cost to investigate the unauthorized diversion issues and 
develop the enforcement documents to be $3.000. · 

39. BBID is known to be serving water to Mountain House Community Service District and to power 
generation facilities that may be deemed critical energy· suppliers. BBID and Mountain House 
Community· Service District took corrective actions to secure water available via contract and 
transfer. Although these supplies were not provided during the violation period identified above. 
they are recognized as progressive correction actions to prevent unauthorized diversions. Also 
taken into consideration is the fact that BBJD has stopped Its diversions from June 26. 

40. Having taken into consideration the factors described above, the Assistant Deputy Director for 
Water Rights recommends an ACL for the unauthorized diversion of water in the amount of 
$1 ,553~250. The recommended penalty is based on the circumstances known to this time, 
BBI D's oontln ued diversions despite lack of availability of water .to serve its right during extreme 
ongoing drought conditions, and to provide a strong disincentive for continued unauthorized 
diversions by BBID and any similar1y~sttuated parties. The Prosecution Team will consider 
adjustment of the recommended penalty If BBID provides evidence of the amounts of water 
pumped that were for health and safety needs or critical power generation. 

41 . Should the matter go to hearing1 the State Water Board may consider a different liability based on 
the evidence received, including additional staff costs Incurred, up to the maximum amount 
provided by law. It is estimated that if this this matter goes to hearing, additional staff costs 
incurred for the prosecution staff would be approximately $10,000. 
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RIGHT TO HEARING 

42. BBID may request a hearing on this matter before the State Water Board. Any such request for 
hearing must be in writing and received or postmarked within 20 days of the date this notice Is 
received. (California Water Code, § 1055, subd. (b).) · · 

43. If BBfD requests a hearing, BBJD will have an opportunity to be heard and to contest the 
allegations in this Complaint and the imposition of an.ACL by the State Water Board. If a hearing 
is requested, separate notice setung the time and place for the hearing will be mailed not less 
than 10 days before the hearing date. · 

44. If BBID requests a hearing, the State Water Board win consider at the hearing whether to impose 
the civil liability~ and, if so, whether to adjust the proposed liability within the amount authorized by 
statute. Based on the evidence received at the hearing, the State Water Board may take any 
appropriate action in accordance with sections 100, 275~ and 1050 et seq. of the California Water 
Code and its responsibilities .under the public trust doctrine. Any State Water Board order 
imposing an ACL shall become final and effective upon issuance. 

45. If BBID does not wish to request a hearing, please remit a cashierls check or money order within 
20 days of the date of this Complaint for the amount of the ACL set forth above to: 

State Water Resources Control Board 
Division of Water Rights 
Enforcement Section 
P.O. Box 2000 
Sacramento, CA 95812"2000 

46. · If BBID does not request a hearing and does not remit the ACL amount, the State Water Board 
may seek recovery of the ACL amount as authorized by Water Code section 1055.4. 

STATE WATER RESOURCES CONTROL BOARD 

A.J;LO'/d.- - -
Yn O'Hagan, Assi~t Deputy Director 
Division of Water Rights 

Dated: JUL 2:0 2015 
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Byron-Bethany l·rrigation District SerVed with Draft 
Administrative Civil Liability, $1.5 Million Penalty 

First senior water right enforcement action In 2015 

FOR IMMEDIATE RELEASE 
July 20, 2015 

Contact: George Kostyrko 
George.Kostyrko@waterboards.ca.gov 

SACRAMENTO - The State Water Resources Control Board today issued a draft 
Administrative Civil Liability Complaint to Byron-Bethany Irrigation District for unauthorized 
diversion and use of water, and has proposed a '$1.5 million penalty for the alleged violations. 
This allegation is the first such enforcement complaint for a senior water right holder in 2015, 
related to drought conditions. 

Byron-Bethany Irrigation District, located in Byron, has a pre-1914 right of May 1914 to draw 
water from the intake channel at the Banks Pumping Plant in Contra Costa County formerly 
known as Italian Slough. On June 12, 2015, the State Water Board notified all pre-1914 
appropriative right holders with a priority date of 1903 or la_ter in the Sacramento-San Joaquin 
watersheds and Delta that there was insufficient supply available to meet the needs of all 
water right holders, and that water was no longer available for diversion under their right. 

Diversion records kept by the Department of Water Resources and posted to the California 
Data Exchange Center indicate that Byron-Bethany continued to diVert water until 
approximately June 25, despite knowing from June 12 that water was no longer available 
under its priority of right. 

The proposed Administrative Civil Liability is based on the enhanced drought penalty structure 
approved by the Legislature and signed by Governor Edmund G. Brown Jr. in 2014. 

Byron-Bethany Irrigation District may request a hearing before the State Water Board within 20 
days of receiving the draft complaint. If the District does not request a hearing, the State Water 
Board intends to adopt the Administrative Civil Liability Order. 

STATE WATER RESOURCES CONTROL BOARD 
1001 I Street, Sacnmento, CA 95814. • Mailing Address: P.O. BcJlc 1'00, Sacramento, CA 95812-0100 • wiNw.waterboards.ca.gov 



The State Water Board has committed significant resources to ensuring the water rights 
priority system is maintained during the drought. In 2015, as in 2014, the State Water Board 
informed more than 5,000 water right holders that there is not enough water to meet their 
needs and has committed staff resources to conduct field inspections once again. 

For more on Byron-Bethany Irrigation District's draft Administrative Civil Liability Complaint, 
see the documents on the Division of Water Rights enforcement webpage. · 

For more than two years; California has been dealing with the effects of drought. To Jearn 
about all the actions the state has taken to manage our water system and cope with the 
impacts of the drought, visit Drought. CA. Gov. 

Every Californian should take steps to conserve water. Find out how at SaveOutWater.com. 

### 
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State Water Board to Host Telephone Media Conference Call 
on Recent Water Right Enforcement Activities at Noon Today 

FOR IMMEDIATE RELEASE 
July 20, 2015 

Contact: George Kostyrko 
George.Kostyrko@waterboards.ca.gov 

The State Water Resources Control Board recently reissued a water supply availability notice 
to holders of more than 9,300 water rights, and as of last week· began to issue a variety of 
water right enforcement actions related to drought conditions in 2015" Due to the high 
level of media attention on these actions, a media availability will t~ke place at noon to discuss 
these events and actions going forward. 

What: Telephone news conference for Accredited News Media Only. 

Whe~e: Call1- (888) 713-3595. Tell the operator you are calling for the Water Right 
Activities Update operator-assisted teleconference. The operator will ask for name and media 
affiliation. 

When: Noon PDT July 20, 2015 

ACCREDITED MEDIA ONLY 

The State Water Board will make an opening statement regarding the recent activities 
involving the Division of Wate~ Rights. During the question and answer session following the 
statement, media may ask one initial question with one follow-up. If time allows, reporters may 
get back in the queue for additional questions. 

Division of Water Right staff scheduled for the call include: 

John O'Hagan, Assistant Deputy Director, Division of Water Rights 
Kathy Mrowka, Enforcement Chief for the Division of Water Rights 
Andrew Tauriainen, Office of Chief Counsel, Division of Water Rights 

, _. lC A ~L I F ,o IR • N I lA. rljE J N .V ~ I R <1 0 :,JN ~M .IE , N • :r A IL P ~R 0 T IE C T ·I 0 N A G 4E .1N C ':f • 

STATE WATER RESOURCES CONTROL BOARD 
1001 1 Street, Sacramento, CA 95814 • Mailing Address: P.O. Be~x 100, Sacramento, CA 95812.0100 • www.waterboards.ce.gov 
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the opportunity to ask questions. 

On the media call today. is Andrew Tauriainen. the attorney 

prosecuting these matters on behalf of the Division of Water 

Rights: John O'Hagan. Assistant Deputy Director for the 

Division of Water Rights: and Kathy Mrowka. Enforcement 

Chief for the Division of Water Rights. 

Here's what they had to say. 

George Kostyrko. Director of Public Affairs for the State Water 

Board. opened the media call by reminding of the media call 

on May 22 discussing the riparian rights holders' voluntary 

proposal of 25% reduction. "At that time. media asked 

questions about how the Division of Water Rights follows up 

on reports ofallegations of priority of right abuses, and what 

our enforcement approach would bs. We told you at that time 
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that our inquiry and investigative process was confidential but 

if we found that allegations had some merit and enforcement 

actions would follow. which would then be public, which in this 

case, the complaints that are on our website as well as the 

press release are the pubUc piece of that These are the first 

such enforcement actions for 2015 and have moved from an 

inquiry to an investigation and then to a public enforcement 

action. Expect more enforcement actions in the coming weeks 

and months." 

He then turned it over the Andrew Tauriainen. 

ANDREW TAURIAINEN, Prosecuting 
Attorney for the State Water Board's 
Division of Water Rights 
Arst I want to share some background on the State Water 

Board's water right enforcementauthority and process, then I'll 

talk about the recent drought activities and investigation and 

finally 111 discuss the recent enforcement cases. including the 

one issued this morning. 

Section1052 ofthe California water code provides that the 

diversion of water when no water is available pursuant to a 

diverter's water right is an unauthorized diversion and a 

tre$pass. The State WaterBoard's Division of Water Rights has 

a number of tools under the water code·to address 

unauthorized diversions. The Division can issue a draft cease 

arid desist order when there is an ongoing or threatened 

unauthorized diversion. Cease and desist orders are a type of 

administrative injunction that direct parties to stop or to 

prevent unauthorized diversion The Division can also issue 

administrative civil liability complaints to address past 

unauthorized diversions. Administrative civil liabilities are 

monetary penalties for past unauthorized diversions. 

In 2Q14 the legislature approved and the Governor signed an 

enhanced penalty structure for unauthorized diversions during 

drought emergencies. Unauthorized diversions during drought 

emergencies are subject to penalties of up to $1000 per day. 

and $2500 pet acre-foot of water diverted without right. 

Parties named to draft cease and desist orders or to 

administrative civil liability complaints may request a hearing 

before the State Water Board, provided that they make the 

hearing request in writing within 20 days of receiving the draft 
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order or complaint. If the party does not request a hearing. the 

division will issue the final order directly. If the named parties 

do request a hearing, then the Division of WaterRighls hearing 

team will set a hearing schedule before the board 

I want to make it clear that any enforcement order. whethera 

draft cease and desist order or an administrative civil liability 

otder, would become final only after notice and an opportunity 

for hearing by the defendant. This is the standard process that 

the Division of Water Rights has followed throughout its 

history. 

Due to the acute nature of this drought and the unavailability 

of water. particularly this year. this process has attracted 

apprppria.te attention 

·Earlier this year. water rights holders were notified that due to 

conditions stemming from the drought and projections on 

water availability in key watersheds, notifications would be 

issued that would water would soon be unavailable for certain 

classes of water right holders. These initial notices were sent in 

January and again in ApnZ At that time, water right holders 

were informed that water was unlikely to be ava11able and to 

seek out alternative sources if an uninterrupted supply of 

water was needed 

In April May. and June of this year. the Division of Water Rights 

began to notice water right holders in key watersheds such as 

the Sacramento, San Joaquin and the Delta that water was 

unavailable for certain priorities of rights. So far this ye{lr, more 

than 9300 junior and senior water right holders have been told 

that water is unavailable under their priority of right In these 

notices. water right holders were reminded that diversion is 

always subject f() water availability limitations and diversions 

under specific affected water rights may be subject to 

enforcement should the State Water Board lind such 

diversions are or were unauthorized 

Since that time, the State Water Board has continued its 

drought year inspections to determine whether diverters are 

using water to which they are not entitled So far. the Division 

has conducted approximately 250 inspections in 2015 A 

number of parties who received the notices from April, May, 

and June have filed lawsuits against the board chaLlenging 

those notices. Byron Bethany lriigation District filed a lawsuit 

challenging the June 12 notice that was issued to pre-1914 
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water right holders. I can 'tspeak to the specifics of each of the 

individual cases. but I can generaUze that in these cases. the 

plaintiffs have all generally i3Sked the board to not enforce the 

,water right notices that were issued in Aprit May. and June. but 

instead to use the traditional water right enforcement process. 

which is what I described to you at the top of my statement 

Rf:]Cently the parties to one of the lawsvJls. not Byron Bethany. 

sought andobtained a temporary restraining order prohibiting 

the State Water Board from enforcing the Apri~ May. andJune 

notices. However, in issuing the temporaryrestraining order, 

the judge specifically stated that the Board remains free to 

enforce against violations of the water code. including for 

unauthorized diversions. On July 15. last week, the State Water 

Board issued a clarification to those earlier notices. rescinding 

the portions of those notices that the court found to be 

objectionable. So in ,effect the April May, and June notices 

simply put therecipients on notice that the Division of Water 

Rights has done the math and hi!S concluded there is no water 

available to serve the various water right categories addressed 

in each notice. The notices themselves are not enforceable 

orders. but parties who divert water kno.wing that no water is 

available for them remain subject to enforcementfor 

unauthorized diversion. 

Later last week the Division of Water Rights issued two draft 

cease and desist orders, one to the West Side irrigation District 

located in the Delft), and one to a riparian water right holder 

and property owner in Trinity County who was alleged to ,be 

illegally obtaining and hauUng water from a stream for bulk 

water sales. 

This morning the division of Water Rights notified Byron 

Bethany Irrigation District that the Division is issuing an 

administrative civilliabJ1ity complaint, alleging that Byron 

Bethany diverted water after .Jvne 12, when it knew that water 

was not available to serve its priority ofright The Division 

began investigating Byron Bethany Irrigation District shortly 

after the .June 12 notice, and found evidence that Byron 

Bethany continued to divert wale~; despite knowing that no 

water was avatlable under its priority of water right The l3yron 

Bethany administrative civi7 Uabi/.lty complaint is the first lobe 

issued seeking penalties undi{ir the new enhanced penalty 

structure adopted last year. The complaint proposes a penalty 
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of just over $1.5 million dollars for the alleged unauthorized 

diversion. 

It's highly likely that additional enforcement actions relating to 

violations of priority of right and unauthorized diversion will 

follow in the weeks and months ahead The Division of Water 

Rights expects that the recipients of all these enforcement 

actions wRl request. hearings before the board. The State 

Board's hearing unit will schedule those hearings and set each 

for schedule at a later date. 

Question and answers (highlights) 
Question: Do you feel that the water board currently has . 

enough authority to do what it needs to do to enforce all of 

these actions and drought measures. or do you feel like you 

need more. and if !:)O, what would it be? 

Andrew Tauriaihen: "In terms of doesfhe State Board have 

enough authority. the water code provides significant authority 

to enforce against unauthorized diversion. The legislature and 

the Governorprovided some additional tools or additional 

penalties for drought Last year; which has been very helpfuL If 

allows for a bigger threat for these monetary penalties for 

unauthorized diversion. I am a prosecutor; I can't necessari1y 

speak to bigger polity questions about what other tooLs we 

. might need or be able to use, but I can say that given the 

resources that we have, f.md the legislature has provided some 

additional resources to us this year; we're doing all the 

investigations we can and we 11 bring about all the 

enforcement actions that we can." 

Question: Is the enforcement action against Byron Bethany 

Irrigation District related to water being diverted to Mountain 

House? And why does the action end on June 25 - did they 

stop diverting? 

Andrew Tauriainen: "We don't have any evidence at this titne 

about how much water Byron Bethany may have peen 

diverting for Mountain House during the period of June 12 

through the 2[/11• The reason we include June 13 through the 25 

is that those are the days for which we have evidence so far 

that they were diverting. It appeared based on the amount of 

their diversion that they were diverting for their normal 

irrigation purposes and not simply to deliver water to Mountain 

Blog 

round-

up: 

Speaker Boehner 

.blames CA drought 

on Obama, Public 

land management at 

a crossroads, Water 

wars from the top of 

the· watershed. 

Groundwater crap 

detecting 101. and 

more ... 

July 21. 2015 

MAVEN'S PHOTO LIBRARY 
ON FLICKR 

CUck here to visit 
Maven!s photo library 

on flickr. 

RSS FEED BY CATEGORY 

Everything 

Featured Articles 

Daily Digest 

Other News 

Weekly Features 
Meetings and 

Seminars 

Science 

http:/ !Inavensnotebook.com/20 15/07 /20/lnedia-call-state-water-board-officials-discuss-rec.;. 7/22/2015 



Media call: State Water Board officials discuss recent enforcement actionsMA VEN'S NO ... Page 6 of 10 

House. I expect this to be an issue that comes up in the hearing 

on this civilliabifity complaint' 

Question: How do choose who to inspect? What goes into that 

thinking? 

Kathy Mrowka: u We have a programmatically decided we are 

going to do inspections. We have a list of questions we ask 

ourselves for all the parties that we're going to inspect- what 

is the size of their diversion is it their cun-ent diversion season 

questions like that that we look at. We're scheduling the 

inspections,· we are trying to schedule 1000 inspections for this 

particular diversion season so qw1e a farge number of the 

diverters wilL be inspected this year. Last year we inspected 

950 diverters. so we have a vety active program. What you've 

seen here in this action. came about as a result of a Lot of 

research of the facts and information that we were able to 

gather: 

Question: Why were t~e penalties for Byron Bethany Irrigation 

District reduced and not the maximum possible? 

Andrew Tauriainen: " The statutory maximum penalty in a case 

like this would be fact affegations. is just about $5 million. The 

water code also requires consideration of alL appropriate 

circumstances in both proposing and adopting civil liability 

penalties. In the complaint we describe the circumstances that 

the prosecution feels are appropriate and why the $1.5 million 

is an appropriate penalty. This is a process that we do for all 

administrative civil Uability complaints. not just these drought 

related ones, and although cases are considered on a case by . 

case basi~ the process here that we've done with this 

complaint is largely in line with others that we've done in the 

past I do want to make it clear though that if this case goes to 

hearing before the State Board the State Board has discretion 

to issue a penalty of any size it sees fit or no penalty. up to and 

including the statutory maximum. So this is the first case of this 

kind that will likely go to the board Certainly the first case 

under the new enhanced penalty structure. and I do expect 

the board to lake a ve!JI close look at all the circumstances 

surrounding this diversion and others that may come before it 

when it decides what size penalty to come up With. I wouldn '! 

be surprised if the Board came up with a penalty much higher 

than what is proposed here.'" 
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Question: What kind of enforcement did you do last year? Did 

you have any enforcement acti~ns based on Last year's letter? 

Andrew Tauriainen: "A large category of the Folks that 

receiv~ those fetters fast year claimed they had senior rights 

that weren't curtailed and that given the nature of the way 
water rights records are kept and the fact that a lot of these 

senior rights are really. really old and aren't necessarily on 

record with the State Water Board, because we only really 

have detailed records about the post 1914 water rights. it 

requires a lot of additional investigation to develop those 

cases. There are, I'm sure, several cases of folks who were 

diverting when they shouldn't and there were many who 

stopped diverting because they didn1 have water available to 

them. Our resources are somewhat limited here and W6' re 

taking the cases as we can get them and as we can develop 

them, and theresa lot that goes into working out each of these 

cases and setting the priorities." 

John O'Hagan: "I want to point out that last year. the notices of . 

unavailability of water went out to post 1914 water rights only. 

and most of those water right holders are familiar with our 

process and the junior nature of their rights. and our 

enforcement resources for that are out in the field act as a 

deterrent to unauthorized diversions so that is one of the 

purposes of having resources out in the field on a regular basis 

is to make a showing of field presence so that the diverters 

know that we are watching . ..... 

Question: In the Byron Bethany case. will the Board have to 

prove that water was unavailable? 

Andrew Tauriainen: "Any of these enforcement actions that 

we issue, any of the fact allegations that are stated in them are 

allegations that the prosecution has to prove and the Board 

will have to consider and make findings on. In the case of 

everything we did last week and this week specifically 

includes the question of whether or not water is available .at a 

specific diverter's right ... The Division of Water Rights has 

done the math and determined the water is not available. In 

order to issue an enforcement order. whether it's a cease and 

desist order or administrative civil liability order. the Board wilt 

have to make specific findings regarding water availabi{jfy and 

we the prosecutors have to prove that up in these cases." 
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Question: Are these three actions a result of complaints filed 

by third parties? 

Andrew Tauriainen: "We can take enforcement action based 

on information that we get from a number of sources including 

third party complaints or complaints from the public, or as 

happened in this case. from pur own inspections and our own · 

investigations. I'm not sure about the Trinity County case 

because I'm not the prosecutor on that case. but the West Side 

and the Byron Bethany cases are both the result of inspections 

from Board staff.' 

Question: Last week you issued a cease and desist order 

against West Side and today you're proposing a penalty as 

part of the administrative complaint against Bethany. How do 

you decide whether to issue a cease and desist order to go 

right ahead and propose that fine? 

Andrew Tauriainen: ·"The big distinction between those two 
processes are an administrative civ11 Uability isa penalty for a 

past f.!nauthorized action, and the complaint we issued this 

morning to Byron Bethany, based on what we know at the time 

of the complaint Byron Bethany stopped their unauthorized 

diversions, so all of theiractions are in the past Now a draft 

cease and desist order goes out if there is either actual 

ongoing unauthorized diversion, or threatened unauthorized 

diversion - now threatened unauthorlzecldiversion can be 

shown in a variety of ways. But in this kind of circumstance, it's 

usually a paity that's threatening to divert in a most public 

fashion There have been inany different news statements and 

other kinds of statements that a lot of these parties have made 

saying that they are going to keep diverting, essentiaLly 

challenging Lis to do enforcement A draft cease and desist 

order is for something that's going on now or something that 

W? think1's likely to go on in the very near future so we seek 

these orders to stop that from happening, so ones an 

injunctive to prevent current or future unauthorized diversions~· 

the other one is a penalty for past unauthorized diversions." 

For more information ... 
l!l Visit the State Water Board's Drought Year Actions 

page 
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• Byron-Bethany Irrigation District Served with Draft 

Administrative Civil Liability, $1.5 Million Penalty (press 

release) 

• Trinity County Property Owner Issued Draft Cease and 

Desist Order for Unauthorized Water Diversion. Bulk Water 

Delivery (press relese) 

• West Side Irrigation District Issued Draft Cease and 
Desist Order for Unauthorized Diversion (press release) 

Get the Notebook blog by email and 
you'LL always be one of ttie first to k~ow! 

• Sign up for daily emails and get all the Notebook's 

aggregated and original water news content delivered to 

your email box by gAM. Breaking news alerts like this one. 

too. Sign me up! 
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Sacramento River temperature management operations 

3. Media call: State and federal officials discuss the 

2015 Drought Operations Plan 
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Matthew G. Bullock 
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22 PROFESSIONAL LAW CORPORATIONS 
235 East Weber Avenue 

23 Stockton> California 95202 
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1 S. Dean Ruiz 
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Stockton, CA 95219 
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Attorney for Woods Irrigation Company 
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5 [X] 

6 

BY ELECTRONIC MAIL (EMAIL) -By sending the document(s) to the person(s) at the 
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thereon fully prepaid. [Code Civ . . Proc., §§ 1013(c), 2015.5.] 
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