
Marble Mountain Ranch 
Stanshaw Creek 

Water Rights Report 
 

 Supporting Documents – Lennihan Report 
 

• Millview CWD 

• Response to Draft Report 

• Supporting Documents 

• SWRCB Files 

• Unsorted Documents 

WR-193

005041



Marble Mountain Ranch 
Stanshaw Creek 

Water Rights Report 

 Supporting Documents – Millview CWD 

• MILLVIEW COUNTY WATER DISTRICT v. STATE WATER RESOURCES

CONTROL BOARD - FindLaw

• SWRCB millview opening brief

• wro2002-10

• wro2011_0016.pdf

WR-193

005042



FindLaw Caselaw California CA Ct. App.
MILLVIEW COUNTY WATER DISTRICT v. STATE WATER RESOURCES CONTROL BOARD

ResetAAFont size:Print ShareThis

MILLVIEW COUNTY WATER DISTRICT v. STATE
WATER RESOURCES CONTROL BOARD

Court of Appeal, First District, Division 1, California.

MILLVIEW COUNTY WATER DISTRICT et al., Plaintiffs and Respondents, v.
STATE WATER RESOURCES CONTROL BOARD, Defendant and Appellant;

Sonoma County Water Agency et al., Interveners and Appellants.

A139481

Decided: September 11, 2014

Kamala D. Harris, Attorney General, Robert W. Byrne, Assistant Attorney General, Gavin G. McCabe and
William Jenkins, Deputy Attorneys General for Defendant and Appellant State Water Resources Control
Board. Bartkiewicz, Kronick & Shanahan, Alan B. Lilly, Andrew J. Ramos;  Bruce Goldstein, County Counsel
and Cory W. O'Donnell, Deputy County Counsel for Intervener and Appellant Sonoma County Water Agency.
Law Office of Michael R. Woods and Michael R. Woods for Intervener and Appellant Mendocino County
Russian River Flood Control and Water Conservation Improvement District. Neary and O'Brien, Christopher J.
Neary and Jennifer O'Brien for Plaintiffs and Respondents Millview County Water District. Carter, Momsen &
Knight, Jared G. Carter, Matisse M. Knight and Alexander C. Rich for Plaintiffs and Respondents Steven L.
Gomes and Thomas P. Hill.
In 2001, plaintiff Millview County Water District (Millview) began diverting water from the Russian River
under the authority of a pre–1914 appropriative water right assigned to Millview by plaintiffs Thomas Hill and
Steven Gomes.   On the basis of a citizen complaint, and following an evidentiary hearing, defendant State
Water Resources Control Board (Board) issued a cease and desist order (CDO) substantially restricting
Millview's diversion of water under the right, finding it had been largely forfeited by a period of diminished use
from 1967 through 1987.

Millview, Hill, and Gomes (together, plaintiffs) filed a petition for a writ of mandate requiring the Board to set
aside the CDO, contending, among other things, the Board lacked jurisdiction to limit appropriation under a
pre–1914 water right and the evidence did not support the Board's finding of a forfeiture because there was no
evidence of a timely adverse claim of use.   The trial court accepted the arguments and granted the writ.

We affirm the trial court's issuance of a writ directing the Board to set aside its decision, although on narrower
grounds.   We conclude the Board does have jurisdiction under Water Code 1 section 1831 to issue a CDO
precluding excessive diversion under a pre–1914 right to appropriate and the Board properly determined the
original perfected scope of the claim.   We conclude, however, the Board applied an incorrect legal standard in
evaluating the forfeiture of Millview's claimed water right and, applying the proper legal standard, the evidence
before the Board was insufficient to support a finding of forfeiture.   We remand to the Board for
reconsideration in light of our decision.

I. BACKGROUND

Millview is a county water district formed to supply water service in an unincorporated area of Mendocino
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County.   In February 2006, a private citizen filed a complaint with the Board, contending that a water right
claimed by Millview to support its diversion of water from the Russian River did not authorize the diversion
because the right was (1) riparian rather than appropriative and (2) forfeited by long nonuse.   Following an
investigation, the Board's Division of Water Rights (Division) issued a memorandum concluding Millview's
water right, which we will refer to as the “Waldteufel claim,” was a valid pre–1914 appropriative right, but the
Division agreed use rights under the Waldteufel claim had been largely forfeited.   In April 2009, the Board
issued a notice of a proposed CDO limiting Millview's diversion of water under the Waldteufel claim to a
maximum rate of 1.1 cubic feet per second (cfs) and a total volume of 15 acre feet per year (afa).   Hill and
Gomes, who had assigned the Waldteufel claim to Millview, and Millview disputed the Board's conclusions and
requested a hearing on the proposed CDO.

The evidence presented to the Board demonstrated the Waldteufel claim originated in connection with a 165–
acre Mendocino County parcel referred to as “lot 103 of the Rancho Yokayo” (Lot 103).   Lot 103 was bounded
on one side by the west fork of the Russian River and located just north of the conjunction of the river's east
and west forks to form the main stem of the river.   In 1913, one J.A. Waldteufel acquired a 33.88–acre parcel
subdivided from Lot 103 (Waldteufel parcel), also bounded on one side by the west fork of the river.

The next year, on March 24, Waldteufel recorded a notice of appropriation of water, claiming “One Hundred
(100) inches measured under a four inch pressure” for domestic and agricultural use “upon the lands owned by
me,  contiguous to [the Russian River]  on Lot # 103 of Healeys survey and Map of Yokayo Rancho.”   The
Board accepted that this rate of diversion represented a maximum annual volume of approximately 1,450 afa.  
Waldteufel's notice stated that a copy had been posted “at the point of intended diversion” on the west fork of
the river.   A local resident, born in 1914, recalled subsequent owners of the Waldteufel parcel pumping water
from the river for “at least 50 years” to irrigate alfalfa and tree crops.2  Plaintiffs submitted testimony from an
expert who estimated that, in 1913, a grower would have used between 932 and 1,310 afa, applied between
April and October, to irrigate a 165–acre crop of alfalfa.

The Waldteufel parcel passed through several hands before being acquired by Lester and Bertha Wood in 1945.
  Between 1967 and 1987, Lester Wood filed statements of water diversion and use with the Board, typically
claiming water use equivalent to between 7.5 and 15 afa to irrigate 30 acres of grapes and walnuts.   Historic
river flow data suggest the Woods' diversions were not limited by the supply of available water.   The
Waldteufel parcel appears to have remained in the Wood family until it was sold to Hill and Gomes in 1998.3
 There is no data in the record regarding the volume of diversion under the Waldteufel claim for any other
period before the beginning of Millview's diversions.

In 2002, Hill and Gomes assigned the Waldteufel claim to Millview, with an option to purchase that Millview
later exercised.   Millview constructed a new point of diversion in the main stem of the Russian River,
downstream from the confluence of the two forks, where the flow of water is greater and more reliable than on
the west fork.4  Because Millview diverted water year-round to supply homes, including both homes
constructed on the Waldteufel parcel and those elsewhere within Millview's boundaries, it expanded the nature
and location of water use and the timing of diversions, compared with the prior owners, who appear to have
used the claim primarily for agricultural purposes in the dry season.   During the years for which information
is available in the record, 2001 through 2008, Millview's diversions varied from a low of 3.76 acre-feet in the
first year to a high of 1,174.75 acre-feet in the year prior to the filing of the citizen complaint.

The lower Russian River is a managed water system.   Water that would otherwise flow into the river during
the rainy season is retained and stored in two reservoirs managed by the Sonoma County Water Agency
(SCWA).   During the dry portion of the year, the SCWA releases water to maintain minimum river flow levels
established in standards adopted by the Board.   In theory, at least, any excess diversion of water by Millview
during the dry season must be compensated by increased water releases from these dams to maintain the
minimum flow level.   In an order apparently issued in 1998, the Board had determined the west and east
forks of the Russian River and “a portion of the mainstem within Mendocino County” are fully appropriated
from July 1 to October 31.5

Based on this evidence, the Board issued a CDO limiting Millview's diversion under the Waldteufel claim to 15
afa, taken only during the period April through September.   Relying on the evidence discussed above, the
Board concluded there was no evidence Waldteufel used the diverted water on any property other than the
33.88–acre parcel he purchased in 1913.   As a result, the Board noted, “it does not appear” that the
Waldteufel claim was ever perfected as a right of appropriation, since Waldteufel's use of water for irrigation
on the Waldteufel parcel would have been allowed by the riparian rights available to a parcel adjoining the
river.   While a finding to this effect would have precluded any appropriation under the claim, the Board did
not base its order on this theory because its notice of a proposed CDO did not raise as an issue the validity of
the Waldteufel claim.   The Board's decision did, however, caution that “the validity of the Waldteufel claim of
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right in its entirety is questionable.”

Accepting the Waldteufel claim as appropriative, the Board found plaintiffs had failed to prove Waldteufel had
ever actually diverted or used the maximum claimed volume of approximately 1,450 afa.   The Board found
reasonable Millview's expert evidence regarding the volume of irrigation water that would have been used to
irrigate alfalfa in Waldteufel's day, but because it found no evidence he had actually irrigated more than the
33.88–acre parcel he purchased, rather than the full 165 acres of Lot 103 as assumed by the expert, the Board
reduced the estimate of Waldteufel's total use proportionately.   By assuming the expert's rate of irrigation was
used on the smaller parcel, the Board found actual use of between 173 afa and 243 afa, diverted from April
through early October.   However, the Board further found from evidence of the Wood family's usage that any
perfected volume above 15 afa, the maximum documented annual usage by Wood over 20 years, had been
forfeited due to nonuse.   Given the change in location of the point of diversion, the change in the purpose for
the diversion, Millview's service area of 8 to 10 square miles, and Millview's actual diversions in excess of 15
afa, the Board concluded there was a risk Millview would exceed the authorized volume of diversion under the
Waldteufel claim.   The Board also found excess diversion would be harmful to other users, given the complete
appropriation of the river during the months available for diversion under the claim.

Millview, Hill, and Gomes filed a petition for a writ of mandate requiring the Board to set aside the CDO. The
trial court granted motions to intervene by appellants SCWA and Mendocino County Russian River Flood
Control and Water Conservation Improvement District (Mendocino District).   In May 2013, the trial court
issued an order granting the requested writ.   The court concluded, without explanation, that the Board
abused its discretion because “the findings essential to the cease and desist orders are not supported by the
weight of the evidence” and “proceeded without or in excess of its jurisdiction in issuing the cease and desist
orders.”   In an oral statement of decision, the trial court effectively declined to explain these rulings further.  
The Board, SCWA, and Mendocino District have appealed the court's judgment.

II. DISCUSSION

A. Legal Background1. Water Rights in California

Ownership of California's water is vested generally in the state's residents, but individuals and entities can
acquire “water rights,” the right to divert water from its natural course for public or private use. (§ 102;  see
generally United States v. State Water Resources Control Bd. (1986) 182 Cal.App.3d 82, 100 (United States ).)
  California maintains a “dual system” of water rights, which distinguishes between the rights of “riparian”
users, those who possess water rights by virtue of owning the land by or through which flowing water passes,
and “appropriators,” those who hold the right to divert such water for use on noncontiguous lands.6  (El
Dorado Irrigation Dist. v. State Water Resources Control Bd. (2006) 142 Cal.App.4th 937, 961 (El Dorado ).)  
For historical reasons, California further subdivides appropriators into those whose water rights were
established before and after 1914.7  Post–1914 appropriators may possess water rights only through a permit
or license issued by the Board, and their rights are circumscribed by the terms of the permit or license.  
Riparian users and pre–1914 appropriators need neither a permit nor other governmental authorization to
exercise their water rights.  (California Farm Bureau Federation v. State Water Resources Control Bd. (2011)
51 Cal.4th 421, 428–429 (Farm Bureau ).)

The nature of the water rights held by riparian users and appropriators differ in several ways.   Most pertinent
to the matter at hand are the limits placed on diversion.   Although riparian users must share with other
riparian users on the watercourse, there is no predetermined limit on the amount of water an individual
riparian user may divert, so long as the uses to which the diverted water is put are riparian, beneficial, and
reasonable.  (See Phelps v. State Water Resources Control Bd. (2007) 157 Cal.App.4th 89, 116, 118–119
(Phelps ) [explaining criteria for “riparian” use].)   Appropriators, in contrast, may divert only so much water
as is authorized by their particular water right.  (Pleasant Valley Canal Co. v. Borror, supra, 61 Cal.App.4th at
p. 776.)   For pre–1914 appropriators, that volume is determined by historical use, as discussed in more detail
below.   For post–1914 appropriators, who possess no diversion rights apart from those granted by the Board,
the limit on their water usage is established by their permit. (§ 1455.)

In addition, appropriators must “use it or lose it.”  “[D]ue to the scarcity of water generally in California, its
societal importance, and the peculiar nature of common and multiple rights to water from the same
watercourse, the courts have recognized that water rights may be forfeited through nonuse under certain
circumstances.”  (North Kern Water Storage Dist. v. Kern Delta Water Dist. (2007) 147 Cal.App.4th 555, 559
(North Kern II ).)   Under section 1241, which codifies these common law rulings, if an appropriator fails
beneficially to use all or a portion of the appropriated water for a period of five years, “that unused water may
revert to the public and shall, if reverted, be regarded as unappropriated public water.”   In the event of such a
forfeiture, the maximum volume of water available for use by the appropriator is reduced by the volume found

WR-193

005045



to be forfeited, up to the entire claim.  (See North Kern II, at p. 583.)   Riparian users are not subject to a
similar rule.  (In re Waters of Long Valley Creek Stream System (1979) 25 Cal.3d 339, 347, 358.)

The two types of rights holders are also treated differently when the available supply of water is insufficient to
satisfy the needs of all those holding water rights in a particular watercourse.   Under the “rule of priority,”
which governs water use in such circumstances, the rights of riparian users are paramount.   Although
riparian users must curtail their use proportionately among themselves in times of shortage, they are entitled
to satisfy their reasonable needs first, before appropriators can even begin to divert water.  (United States,
supra, 182 Cal.App.3d at p. 104.)   As a result, appropriators may be deprived of all use of water when the
supply is short.   In turn, senior appropriators—those who acquired their rights first in time—are entitled to
satisfy their reasonable needs, up to their full appropriation, before more junior appropriators are entitled to
any water.   (Id. at pp.   104–105;  North Kern II, supra, 147 Cal.App.4th at p. 561.)

Finally, water use by both appropriators and riparian users is limited by the “reasonable use” doctrine, which
forbids the waste of water or its unreasonable use.  (Cal. Const., art.   X, § 2 (Article X, Section 2);  Light v.
State Water Resources Control Bd. (2014) 226 Cal.App.4th 1463, 1479–1480 (Light ).)   Because the Board did
not claim Millview's use of diverted water was unreasonable, we will have little occasion to address the
doctrine here.

2. Pre–1914 Appropriation Rights

Prior to the December 1914 effective date of the Water Commission Act (Stats.1913, ch. 586, p. 1012), there
were two ways to establish a right to appropriate water from a California watercourse.8  The first dated to
statehood:  to begin diverting water and applying it to a beneficial use.   (N.C. & S.C. Co. v. Kidd (1869) 37 Cal.
282, 311–312.)   Once a would-be diverter took some act manifesting an intent to appropriate water, he or she
established a claim to the volume of water reasonably necessary to serve the purpose for which the diversion
was sought.   So long as the diverter acted with due diligence to achieve the intended diversion, did in fact
divert within a reasonable time, and used the diverted water for a beneficial purpose, the claim was perfected
and had priority over any later established claim.   (Haight v. Costanich (1920) 184 Cal. 426, 431–433.)   The
second method, illustrated by Waldteufel's conduct, became available with the 1872 passage of Civil Code
sections 1415 through 1421.   A person intending to establish a claim of appropriation was required to post a
notice at the intended point of diversion and to record a copy of the notice with the county.  (Civ.Code,
§ 1415.)   The claim became entitled to priority upon commencement of the diversion.  (Civ.Code, §§ 1416–
1418.)   Under both types of claims, the right to appropriate was limited to the amount of water actually put to
a beneficial use by the diverter, rather than the amount claimed or diverted.   (Hufford v. Dye (1912) 162 Cal.
147, 153;  Duckworth v. Watsonville W. etc.   Co. (1910) 158 Cal. 206, 210–211.)

As noted above, pre–1914 appropriation rights are subject to forfeiture for nonuse.   Although there is some
uncertainty whether section 1241 applies to pre–1914 rights, since it refers to water rights granted by the
Board, an identical five-year rule of forfeiture was historically applied to pre–1914 rights under a statutory
predecessor to section 1240.9  (See Smith, supra, 110 Cal. at p. 127.)   As the policy underlying the forfeiture of
appropriative water rights was explained in Smith :  “Considering the necessity of water in the industrial affairs
of this state, it would be a most mischievous perpetuity which would allow one who has made an appropriation
of a stream to retain indefinitely, as against other appropriators, a right to the water therein, while failing to
apply the same to some useful or beneficial purpose.   Though during the suspension of his use other persons
might temporarily utilize the water unapplied by him, yet no one could afford to make disposition for the
employment of the same, involving labor or expense of any considerable moment, when liable to be deprived
of the element at the pleasure of the appropriator, and after the lapse of any period of time, however great.”
 (Id. at p. 127.)   The burden of proof of the elements of forfeiture lies with the party asserting forfeiture.
 (Ward v. City of Monrovia (1940) 16 Cal.2d 815, 820.)

3. The State Water Resources Control Board

The Board was created as the State Water Commission in 1913 to administer the appropriation of water for
beneficial purposes.   As originally created, the Board had the “limited role” of granting use rights to water that
was not being applied to beneficial purposes and was not otherwise appropriated.   (National Audubon Society
v. Superior Court (1983) 33 Cal.3d 419, 442 (Audubon Society ).)  “[T]he function of the Water Board was
restricted to determining if unappropriated water was available;  if it was, and no competing appropriator
submitted a claim, the grant of an appropriation was a ministerial act.”  (Ibid.) By imposing a reasonableness
requirement on the exercise of water rights, the 1928 enactment of the predecessor of Article X, Section 2
“radically altered water law in California and led to an expansion of the powers of the board.”  (Audubon
Society, at p. 442.)   Through subsequent legislation and judicial decisions, “the function of the Water Board
has steadily evolved from the narrow role of deciding priorities between competing appropriators to the charge
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of comprehensive planning and allocation of waters.”  (Id. at p. 444.)

As currently constituted, the Board “has been granted broad authority to control and condition water use,
insuring utilization consistent with public interest.”  (Environmental Defense Fund, Inc. v. East Bay Mun.
Utility Dist. (1977) 20 Cal.3d 327, 342.)   Its enabling statute, section 174, describes the Board's function as “to
provide for the orderly and efficient administration of the water resources of the state” and grants it the power
to “exercise the adjudicatory and regulatory functions of the state in the field of water resources.”  (Id., subd.
(a).)  In that role, the Board is granted “any powers  that may be necessary or convenient for the exercise of
its duties authorized by law.” (§ 186, subd. (a).)  The particular power exercised by the Board in this matter is
governed by section 1831, which permits the Board to issue a CDO, after notice and the opportunity for a
hearing, “in response to a violation or threatened violation” of (1) “[t]he prohibition  against the
unauthorized diversion or use of water subject to this division”;  (2) any term or condition of a water permit;
 or (3) an order of the Board.  (Id., subds.(c), (d)(1)–(3).)

4. Review of Board Decisions

Trial court review of Board CDO is conducted pursuant to Code of Civil Procedure section 1094.5, exercising
“independent judgment on the evidence.” (§ 1126, subd. (c).)  This review was explained in Phelps :  “Code of
Civil Procedure section 1094.5 governs judicial review of water right orders issued by the [Board].  [Citation.]
  The trial court's inquiry in such a challenge ‘shall extend to the questions whether the [Board] has proceeded
without, or in excess of jurisdiction;  whether there was a fair trial;  and whether there was any prejudicial
abuse of discretion.   Abuse of discretion is established if the [Board] has not proceeded in the manner
required by law, the order or decision is not supported by the findings, or the findings are not supported by the
evidence.  [¶]  Where it is claimed that the findings are not supported by the evidence, in cases in which the
court is authorized by law to exercise its independent judgment on the evidence, abuse of discretion is
established if the court determines that the findings are not supported by the weight of the evidence ”
 (Phelps, supra, 157 Cal.App.4th at pp.   98–99.)   When, as here, the trial court is directed to conduct an
independent review of administrative findings, “we review the record to determine whether the court's factual
findings are supported by substantial evidence, resolving all evidentiary conflicts and drawing all legitimate
and reasonable inferences in favor of the court's decision.  [Citations.]    ‘[T]o the extent pure questions of
law (e.g., jurisdiction) were decided at the trial court upon undisputed facts, a de novo standard will apply at
the appellate level.’   “ (Cassidy v. California Bd. of Accountancy (2013) 220 Cal.App.4th 620, 627, fn.
omitted.) 10

B. The Board's Jurisdiction

In ruling the Board acted in excess of its jurisdiction in entering the CDO, the trial court apparently accepted
plaintiffs' argument that the Board lacks jurisdiction to issue a CDO with respect to water diverted pursuant to
a pre–1914 right of appropriation.   Appellants contend, and we agree, the trial court's ruling was erroneous on
this point.

In a decision rendered after entry of the trial court's order, Young v. State Water Resources Control Bd. (2013)
219 Cal.App.4th 397 (Young ), the Third District resolved this issue in favor of jurisdiction.   In Young, the
Board had issued a draft CDO challenging the right of a “water distribution corporation” in the Sacramento–
San Joaquin River Delta to divert water.   After the corporation provided evidence it possessed a pre–1914
right to appropriate, the Board issued a CDO limiting the corporation's diversion to the amount allowed by
that right.  (Id. at pp.   401–402.)   The petitioners, customers of the corporation, successfully sought a writ
of mandate, arguing the “Water Code does not provide the authority to the [Board] to adjudicate the validity,
the extent, or the forfeiture of riparian or pre–1914 appropriative rights.”   (Id. at p. 403.)   The court
acknowledged the long-standing rule that the Board “does not have jurisdiction to regulate riparian and pre–
1914 appropriative rights.”  (Id. at p. 404.)   Yet it also noted the Board “ ‘does have authority to prevent illegal
diversions and to prevent waste or unreasonable use of water, regardless of the basis under which the right is
held.’  “ (Ibid.) The court harmonized these potentially conflicting principles by noting a permit is required for
the diversion of certain categories of water and the Board has the authority under section 1831 to issue a cease
desist order against the unpermitted diversion of such water.   Included among the categories requiring a
permit are “water subject to a pre–1914 right but that was not perfected by putting the water to beneficial use
with due diligence [citation], and water for which a right had been perfected by putting the water to use under
a pre–1914 right but where the use later ceased.”  (Young, at p. 404.)   Accordingly, Young reasoned, “to
determine whether the diversion and use of water is unauthorized, it is necessary to determine whether the
diversion and use that the diverter claims is authorized by riparian or pre–1914 appropriative rights.   The
[petitioners'] argument that the Water Board lacks jurisdiction to adjudicate claims of riparian or pre–1914
appropriative rights is flawed because it begs the question central to the appeal, namely, whether a given
diversion claimed to be authorized is in fact authorized by a valid riparian or pre–1914 appropriative right.   If
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it is not, the diversion is unauthorized and subject to enforcement pursuant to Water Code sections 1052 and
1831 ”  (Id. at p. 406.)

Young 's reasoning is straightforward and persuasive.   In order to exercise the authority given to it under
section 1831 to prevent unauthorized diversion of water, the Board necessarily must have jurisdiction to
determine whether a diverter's claim under a pre–1914 right of appropriation is valid.   Here, in arguing to the
contrary, plaintiffs point to section 1831, subdivision (e), which states:  “This article shall not authorize the
board to regulate in any manner, the diversion or use of water not otherwise subject to regulation of the board
under this part.”   This subdivision, however, is subject to the same argument.   Necessarily, as Young noted,
only water diverted under a valid pre–1914 water right is protected from such regulation;  a permit is required
to divert water appropriated pursuant to a claimed pre–1914 water right that was never perfected, or has been
forfeited, or is otherwise invalid.  (Young, supra, 219 Cal.App.4th at p. 404.)   Because section 1831,
subdivision (e) does not protect from regulation water purportedly diverted under a claimed pre–1914 right
that does not actually authorize such diversion, the subdivision does not preclude the Board from determining
the proper scope of a claimed pre–1914 right.11  (See Temescal Water Co. v. Dept. Public Works (1955) 44
Cal.2d 90, 103–104 [Board has jurisdiction to determine whether unappropriated water exists as a prerequisite
to issuance of a permit for appropriation].)   Any other rule would permit a diverter to place his or her
diversion beyond Board regulation merely by claiming to possess, as opposed to validly possessing, a pre–1914
water right.

Plaintiffs argue Young holds only that the Board can make the preliminary determination of whether a claimed
pre–1914 right of appropriation was validly established, not the further issue of the scope of the right granted.
  While it is true the only issue directly raised by the facts in Young was the existence of the pre–1914 right, the
court's rationale, as the opinion itself recognized (Young, supra, 219 Cal.App.4th at p. 403), grants the Board
the authority to determine the scope of a claimed right as well as its existence.  Section 1831 allows the Board
to issue an order preventing the unauthorized diversion of water.   Unauthorized diversion includes not
merely the diversion of water under a claimed but invalid pre–1914 right, but also diversion beyond the proper
scope of a valid pre–1914 right, whether because the diversion exceeds the maximum perfected amount of
water under the right or because an intervening forfeiture has reduced the proper scope.   The Board therefore
possesses the jurisdiction to determine all of these issues.

Plaintiffs' further argument that the Board must file a judicial proceeding to determine the proper scope of a
pre–1914 water right is both inconsistent with the plain language of section 1831 and unsupported by relevant
authority.   Plaintiffs cite only People ex rel. State Water Resources Control Bd. v. Forni (1976) 54 Cal.App.3d
743 (Forni ), a decision rejecting the argument the Board lacks jurisdiction to regulate unreasonable riparian
water use.   (Id. at pp.   751–752.)  Forni did suggest, somewhat inconsistently, that courts must make a final
determination of unreasonable use (id. at p. 752), but we have recently rejected that conclusion.  (See Light,
supra, 226 Cal.App.4th at pp.   1483–1484 [holding that Forni construed the Board's authority “too
narrowly”].)   In any event, Forni concerned a determination of unreasonable use under Article X, Section 2.
The Board in this case did not rest the issuance of the CDO on a finding of unreasonable use.   Rather, it found
Millview's diversion in excess of 15 afa to be unauthorized by its water rights claim, thereby bringing the
determination directly within the scope of the plain language of section 1831, which permits the Board to make
such a determination without judicial intervention.  Forni had no occasion to address either illegal use or
section 1831, which did not exist when the case was decided in 1976.

The Legislature's intent to expand the Board's authority into territory formerly occupied by the courts is made
clear from the progression of legislation in this area.   As originally enacted in 1980, section 1831 allowed the
Board to issue a CDO only against violations of the terms of a permit, leaving other types of misuse of water
outside the Board's presumed CDO authority.  (Stats.1980, ch. 933, § 13, p. 2958.)   When the Legislature
expanded section 1831 by amendment in 2002 (Stats.2002, ch. 652, § 6, pp.   3604–3605), it added
subdivision (d)(1), which expressly authorizes the Board to issue a CDO against violations of “[t]he prohibition
set forth in Section 1052 against the unauthorized diversion or use of water ”  At the time, although section
1052 directed the Board to prevent the unauthorized diversion of water, the Board could do so only by
requesting the Attorney General to commence an action to enjoin such diversion. (§ 1052, subd. (b).) 12

 Subdivision (d)(1) of section 1831 therefore expanded the Board's authority into the adjudication of
unauthorized diversion, which was previously vested in the courts.13

C. The Original Perfected Scope of the Waldteufel Claim

The Board's decision reached three separate conclusions, one of them only tentative, about the scope of the
Waldteufel claim.   As discussed above, the Board concluded the claim (1) was never perfected for more than
243 afa by Waldteufel, (2) had been reduced by forfeiture to 15 afa, and (3) might not be a proper claim of
appropriation at all, since there was no evidence Waldteufel ever made appropriative use of water under the
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claim.   In seeking to uphold the trial court's decision, plaintiffs contest all three of these conclusions.   We
begin with the Board's finding of the original perfected scope of the claim.

Plaintiffs contend the Board applied an incorrect legal standard in concluding the Waldteufel claim had never
been perfected for diversion greater than 243 afa.   In reaching its conclusion, the Board applied the long-
standing rule that an appropriator acquires the right to divert no greater volume of water than he or she has
actually put to beneficial use.   As held in Hufford v. Dye, supra, 162 Cal. 147:  “It is the well-settled law of this
state that one making an appropriation of the waters of a stream acquires no title to the waters but only a right
to their beneficial use and only to the extent that they are employed for that purpose.   His right is not
measured by the extent of his appropriation as stated in his notice or by his actual diversion from the stream,
but by the extent to which he applies such waters for useful or beneficial purposes.”  (Id. at p. 153, italics
added;  Haight v. Costanich, supra, 184 Cal. 426, 431 [“The quantity of water to which a person becomes
entitled by such diversion is not determined by the capacity of the ditch diverting the water;  the extent of the
right gained by the diversion is limited to the amount of water applied to a beneficial use ”];  Trimble v.
Hellar (1913) 23 Cal.App. 436, 443.)

Plaintiffs' argument that the Board misapplied the law depends upon a purported distinction between common
law pre–1914 appropriation rights based on actual diversion and appropriation rights gained through the
posting and recording of a notice under the Civil Code. Plaintiffs argue that while a common law claimant may
gain a right to use a particular amount of water, a statutory claimant's right is measured not by the quantity
diverted but by the rate of flow specified in the notice.   Accordingly, they contend, Millview is entitled to
divert the rate of flow specified by Waldteufel in his notice, “One Hundred (100) inches measured under a four
inch pressure,” at any time and for any duration Millview elects, resulting in potential annual diversion far
greater than the 243–afa limit found by the Board.

The Civil Code provisions governing a notice of water rights claim do require a claimant to specify a rate of
flow in the notice.  (Civ.Code, § 1415.)   Contrary to plaintiffs' contention, however, nothing in the Civil Code
grants to the claimant the right to take this flow if, as they argue, “that flow is present and not subject to a prior
right.”   On the contrary, while the Civil Code specifies the requirements for a claimant to bring the “works” to
“completion” (Civ.Code, §§ 1416, 1417), it says nothing about the amount of water to which the claimant will
be entitled if the works are completed.   Plaintiffs equate “completion” under the Civil Code with perfection of
a claim, but they cite no authority for the equivalence and make no argument to support this equivalence.   In
fact, the only legal significance of “completion” under the notice provisions appears to be to establish the
priority of the claim against competing claims.   Unless the noticed claim was actually “completed” within the
meaning of the code, the claim did not relate back to the date of posting.  (Civ.Code, § 1418.)   The point was
made explicitly in Duckworth v. Watsonville W. etc.   Co., supra, 158 Cal. 206, in which the court noted:
 “Compliance with the sections of the code relative to appropriation are important only in so far as the claimant
seeks to have his right relate back to the date of posting.  [Citation.]  Such compliance will cut off rights
accruing between the date of posting and the actual diversion for beneficial purposes.   If no such rights have
intervened, the actual appropriation may be made without following the provisions of the code.”  (Id. at p.
211.)   Although the diverter's notice in Duckworth had claimed 250 inches, the court limited his water rights
to the 142 inches he actually diverted and used.  (Id. at pp.   210–211;  see similarly Trimble v. Hellar, supra,
23 Cal.App. at pp.   443–444.)   Accordingly, the enactment of the Civil Code provisions did not eliminate the
need for actual perfection of a claim through beneficial use.

The sole case cited by plaintiffs in support of their claim that appropriations gained through notice are treated
differently than those gained by actual diversion makes no such distinction.  (Simons v. Inyo Cerro Gordo Co.
(1920) 48 Cal.App. 524, 537–538 [holding “the most essential  element to the legal appropriation of water is
its application within a reasonable time to some useful purpose of industry”].)   Nor is such a distinction
consistent with the policy underlying California water law.   The notice system in the Civil Code provided
diverters the opportunity to claim more water than they could actually use, a practice in tension with the
objective of putting all water to beneficial use.14  By limiting claims to the maximum amount of water a
diverter actually used, the law ensured senior appropriators did not tie up the right to claimed but unused
water.

Even if plaintiffs' legal argument had merit, they failed to provide the necessary evidentiary support for their
claim before the Board.   Their argument is premised on Waldteufel's claim to a flow of water “under a four-
inch pressure,” which they assert represented a flow rate of 2 cfs.   As discussed above, however, the scope of a
pre–1914 claim is not determined by the amount claimed or the amount diverted, but by the amount actually
used by the claimant.   Further, a claimant's use rights are limited to the season and even the time of day or
week when the claimant actually used water.  (Bazet v. Nugget Bar Placers, Inc. (1931) 211 Cal. 607, 616
[appropriator only acquired right to use water during time of year and time of day when actually used];  Santa
Paula Water Works v. Peralta (1896) 113 Cal. 38, 42, 44 [diverter who used 50 inches of water once per week
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for 24 hours limited to such use by doctrine of forfeiture].)   If plaintiffs were to acquire the right to divert a 2–
cfs rate of flow at any time of day and year, as they now contend, they were required to demonstrate Waldteufel
actually diverted this rate of flow in the same manner—in effect, whenever it was available.   As discussed
above, plaintiffs failed to prove Waldteufel's continuous diversion of 2 cfs;  at most, they demonstrated
Waldteufel's annual use of 243 afa, as the Board found.

As best we can determine, plaintiffs do not otherwise argue that the Board's determination of the maximum
perfected scope of the Waldteufel claim constituted an abuse of discretion.15  In a footnote in their brief,
plaintiffs claim the place of use of the Waldteufel claim was the entirety of Lot 103, rather than merely the
Waldteufel parcel, but the “evidence” they cite for the assertion is merely a drawing they prepared for the
hearing, unsupported by any actual testimony or documentary evidence of historic water use.16  Plaintiffs'
argument from this exhibit is apparently that Waldteufel's supply of water to the remainder of Lot 103 can be
inferred from the fact that the remainder was found to be in agricultural production at a much later point in
time.   There is no rational basis for such an inference.   Even assuming the remainder of Lot 103 was used for
agricultural purposes in Waldteufel's time, the logical inference is the owner would have drawn irrigation
water from the river under the lot's own riparian rights, since it adjoined the river.   Given the lack of evidence
of the actual conditions, however, even that inference would be no more than speculation.   The record
contains no direct evidence of Waldteufel's water use, and the only circumstantial evidence, the notice and
deed, suggests Waldteufel irrigated only his own property.   Accordingly, there is no basis for invalidating the
Board's finding that the maximum perfected appropriation under the Waldteufel claim was 243 afa.

D. The Board's Determination o f Forfeiture

For the reasons stated above, we find no error in the Board's conclusion that the maximum permissible
diversion under the Waldteufel claim, based on the original perfected scope of the claim, is 243 afa.   The
Board's order did not allow Millview to divert 243 afa under the claim, however, but further reduced Millview's
diversion to 15 afa, based on a finding of forfeiture.   We now turn to this conclusion.

Plaintiffs contend the trial court's ruling should be affirmed because the Board's forfeiture finding was not
supported by the evidence and resulted from the application of an incorrect legal standard.   Relying on North
Kern II and a prior nonpublished decision in the same action, North Kern Water Storage Dist. v. Kern Delta
Water Dist. (Jan. 31, 2003, F033370) (North Kern I ), plaintiffs argue (1) a forfeiture cannot occur in the
absence of a “clash of rights,” the assertion of a conflicting claim to the water rights in question, and (2) the
five-year period for measuring the degree of forfeiture is the five years immediately preceding assertion of this
conflicting claim.   The Board, in contrast, based its ruling of forfeiture on water use two decades before the
administrative proceeding, without evidence of the type of conflicting claim required by North Kern II.
Because we agree the Board's forfeiture decision was not supported by evidence of the requisite clash of rights,
we need not address plaintiffs' second contention.

The plaintiff in North Kern I, supra, F033370, sought a declaration that the defendant had forfeited a
significant portion of its pre–1914 appropriative water rights.   The entire natural flow of the subject
watercourse, the Kern River, had been fully appropriated and beneficially used since the late 1800's.17

 Throughout much of that time, the defendant, which possessed the senior water rights, had used less water
than available under its appropriative rights, but none of the many junior users had sought a judicial
declaration of forfeiture.   In 1976, the defendant began to increase its historic water use, in the process
diminishing the water available to the plaintiff, one of the junior users.18  (North Kern I, supra, F033370.)  
Given the long period of the defendant's nonuse, perhaps a century, the North Kern I court was required to
identify the appropriate five-year period for measuring forfeiture.   The court rejected the defendant's
argument that the relevant five-year period should be the five years preceding the filing of the lawsuit.  
Reasoning that forfeiture is not “adjudicated in the abstract without the presence of a competing claim” and
“the [five-year] period selected must bear a direct temporal relationship to the time the contrary claim was
made,” the court held that the five-year period ended no later than 1976, when the defendant first increased its
use in a manner that diminished the water available to the plaintiff.  (Ibid.) The matter was remanded for the
selection of a specific five-year period.  (Ibid.) North Kern II affirmed the trial court's application of North
Kern I, which the trial court interpreted to require the assertion of a contrary claim through formal notice of
the claimed forfeiture by the new claimant and a formal response by the original rights holder.  (North Kern
II, supra, 147 Cal.App.4th at p. 566.)

We agree with plaintiffs and North Kern I that forfeiture of a water rights claim does not occur “in the
abstract,” merely because an appropriator uses less water than the maximum claimed appropriation for a five-
year period.  (North Kern I, supra, F033370.)   As that court recognized, what is required for forfeiture is not
merely nonuse by the rights holder of its full appropriation, but also “the presence of a competing claim” to the
unused water by a rival diverter who is prepared to use, or is using, the surplus.   (Ibid.) Although the principle
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appears not to be announced explicitly by earlier California decisions, we have not located any finding of a
forfeiture in the absence of an existing or potential competing claim.19  Perhaps more to the point, there is no
policy reason for finding a forfeiture until an alternative use has been asserted.   The purpose of the forfeiture
doctrine is to free unused water for beneficial use.  (See, e.g., Joerger v. Pacific Gas & Electric Co. (1929) 207
Cal. 8, 22;  Smith, supra, 110 Cal. at p. 127.)   If no other beneficial use for the surplus water has been asserted,
there is no reason to find a forfeiture.

While we agree forfeiture requires a conflicting claim, the requisite form of that conflicting claim is a separate
question, and on this issue we part ways with North Kern II. The requirement in North Kern II, supra,147
Cal.App.4th at pages 560, 566, that the conflicting claim consist of a formal notice communicated to the rights
holder and a response by the rights holder was imposed primarily as a means for determining the timing of the
five-year period in a very complex set of circumstances.   While the requirement may have been appropriate in
that factual setting, there is no authority to support its imposition in all circumstances.   On the contrary, prior
decisions have demonstrated far more flexibility, requiring no particular manner of asserting a conflicting
claim beyond adverse appropriation and use of the surplus water.20  Further, the North Kern II ruling appears
to rest on a legally flawed premise.   The court based its imposition of the formal claim requirement on its
conclusion that any water use by an adverse claimant prior to the assertion of such a formal claim was
“permissive” by the original water rights holder and therefore could not constitute a basis for forfeiture.  (Id.
at p. 567.)   This analysis conflates the concepts of adverse possession and forfeiture, which are separate and
independent doctrines.   We have found no authority for the court's holding that a forfeiture cannot occur if an
adverse claimant's use would qualify as permissive under the law of adverse possession.   On the contrary,
section 1241 declares a forfeiture after five years of nonuse, without regard for the permissiveness of any actual
adverse use.   Prior decisions have never imposed such a requirement;  rather, they have expressly
distinguished forfeiture from the doctrines of abandonment and adverse possession.  (See, e.g., Smith, supra,
110 Cal. at p. 126 [doctrine of forfeiture “deals with the forfeiture of a right by nonuser alone”].)   There would
be no role for the doctrine of forfeiture if it merely reiterated the requirements of adverse possession.

In determining the nature of a conflicting claim in the circumstances presented here, we find instructive an
Idaho decision, Sagewillow v. Idaho Dept. of Water Res. (Idaho 2003) 70 P.3d 669 (Sagewillow ), which the
North Kern IIcourt declined to consider.21  Idaho statutory law contains a forfeiture provision essentially
identical to section 1241.   (Sagewillow, at p. 674.)   In deference to the legal maxim disfavoring forfeitures,
Idaho courts have adopted a “resumption of use” doctrine holding that a five-year (or longer) period of nonuse
does not work a forfeiture if “ ‘the original owner or appropriator resumed the use of the water prior to the
claim of right by a third party.’  “ (Ibid.;  see Application of Boyer (Idaho 1952) 248 P.2d 540, 544.)   The
plaintiff in Sagewillow had purchased land with appurtenant water rights allowing irrigation of over 2,000
acres, but for many years prior to the purchase the prior owner had irrigated only half that amount.  (Id. at pp.
  672–673.)   Over the four years following the purchase, the plaintiff gradually expanded its irrigated acreage
up to the full amount.   The Idaho Department of Water Resources, responding to complaints by other
landowners, declared a forfeiture and limited the plaintiff's water use to the amount irrigated by its
predecessor.  (Id. at p. 673.)   On appeal, the court held that the plaintiff could not invoke the resumption of
use doctrine if a junior appropriator had made a prior “claim of right” by putting the unused water to a
beneficial use.  (Id. at p. 675.)   The court rejected the plaintiff's argument that a conflicting claim of right
required the commencement of a legal proceeding or other formal action.  (Id. at p. 677.)   Reviewing Idaho
decisions, the court found “[a] third party has made a claim of right to the water if the third party has either
instituted proceedings to declare a forfeiture, [citation], or has obtained a valid water right authorizing the use
of such water with a priority date prior to the resumption of use, [citation], or has used the water pursuant to
an existing water right [citation].”  (Id. at p. 680, fn. omitted.)

While California courts have never expressly adopted a “resumption of use” doctrine, our water law achieves
the same result.   As discussed above, in California there is no forfeiture in the absence of a conflicting claim.  
As a result, a California rights holder whose water use falls below the full appropriation for five years or more
may nonetheless resume full use at any time if no conflicting claim has been asserted in the meantime.   This
is the functional equivalent of Idaho's resumption of use doctrine.   Moreover, such a “resumption of use” is
precisely what Millview is seeking with respect to the Waldteufel claim:  although all evidence suggests only
minimal use was made of the Waldteufel claim for at least 30 years prior to Millview's license, Millview argues
it is entitled to resume use of the full appropriation under the claim.   We agree California law permits
Millview to resume such use, but only if no conflicting claim was asserted during the period of nonuse.

The characterization of a conflicting claim in Sagewillow is consistent with California authority.  (Sagewillow,
supra, 70 P.3d at p. 680.)   In general terms, a conflicting claim has been asserted if another claimant has
actually appropriated the water otherwise covered by the original claim and has perfected that appropriation
by making beneficial use of the surplus water, or has attempted to appropriate the water by instituting
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proceedings to establish a right—for example, in California, by seeking a permit from the Board to appropriate
the surplus water or by commencing a legal action for a declaration of rights.  (Ibid.;  see, e.g., Bazet v. Nugget
Bar Placers, Inc., supra, 211 Cal. at pp.   617–618 [defendant forfeited right to stored and unused water when
others were willing to use water];  Lindblom v. Round Valley Water Co., supra, 178 Cal. at p. 452 [forfeiture
found after plaintiff purchased land below dam and was prepared to use excess water];  Santa Paula Water
Works v. Peralta, supra, 113 Cal. at pp.   42–43 [plaintiff had used defendant's unused water for nearly 20
years];  Trimble v. Hellar, supra, 23 Cal.App. at p. 444 [forfeiture occurs through “nonuse[ ] for a long period
of time and the appropriation of the water meantime by another appropriator”].)   So long as the original
claimant's use of less than the full appropriation lasts for at least five years and does not end before the
assertion of this type of conflicting claim, a forfeiture occurs.

Judged by this standard, we find no substantial evidence in the administrative record to support the Board's
finding of forfeiture.   In attempting to square its decision with North Kern II, the Board found a clash of
rights between Millview, on the one hand, and SCWA and Mendocino District.   According to the Board, the
clash of rights existed because increased diversion by Millview requires similarly increased dam releases,
thereby “adversely affect[ing] SCWA's ability to store water” and conflicting with Mendocino District's “rights
to store water.”   The exercise of these storage rights, however, does not constitute an appropriative use of
water, which is required to create a conflicting claim that would preclude Millview's resumption of use.   On
the contrary, storage of water is not considered to be a beneficial use and cannot lead to the acquisition of a
right of appropriative use.  (Lindblom v. Round Valley Water Co., supra, 178 Cal. at p. 456.)   Further, all
summertime diverters from the Russian River have the same impact on SCWA's and Mendocino District's
storage rights, since all create the need for compensatory releases of water.   Unless Millview's right to resume
use has been cut off by the claim of another to use of the Waldteufel rights, Millview is entitled to make the
same demands on the watercourse as any other authorized user.

The Board's 1998 finding that the Russian River was fully appropriated is certainly suggestive, but it, too, fails
to demonstrate the existence of a conflicting claim, at least standing alone.   The finding of full appropriation
represents a conclusion “no water remain[ed] available for appropriation” in 1998 (§ 1205, subd. (b));
 however, it provides no information about who possessed the existing rights of appropriation and, in
particular, how the Board evaluated the Waldteufel claim, if at all, in reaching its conclusion.   If the Board
based its finding of full appropriation on the assumption the Waldteufel claim was entitled to an appropriation
of 15 afa, the finding would represent a ruling that the remaining allocation claimed by plaintiffs was subject to
a conflicting claim in 1998.   On the other hand, if the Board allocated a larger appropriation to the Waldteufel
claim, or simply failed to consider it, the 1998 finding is less helpful.   Either way, plaintiffs are entitled to the
opportunity to evaluate and challenge any evidence relied on by the Board in reaching the conclusion a
conflicting claim had been asserted.

In sum, if the Board is to declare a forfeiture of the Waldteufel claim, it can do so only upon evidence of a
conflicting claim, as discussed above.   The forfeiture doctrine has been developed and applied primarily in
relatively simple watercourses, in which one or two users claim the entire flow.   We recognize that, in a large
watercourse like the Russian River, determining whether a particular subsequent appropriation covers a prior,
largely dormant claim may offer difficult issues of proof—particularly when consideration is given to public
trust uses, which, although they cannot be the subject of a specific appropriation (California Trout, Inc. v. State
Water Resources Control Bd. (1979) 90 Cal.App.3d 816, 821–822), must be taken into account in the allocation
of water (§ 1243;  see Light, supra,226 Cal.App.4th 1463, 1489).22  Nonetheless, however complex their
application in a particular situation, the general requirements for a conflicting claim in California are well-
defined.

E. The Riparian Nature of the Waldteufel Rights

To acquire the right to appropriate water in the pre–1914 period, an owner of riparian land was required to
establish the diversion of water for beneficial use on noncontiguous lands, as well as the quantity of water so
used.   (Crane v. Stevinson (1936) 5 Cal.2d 387, 398.)   Because the Waldteufel parcel adjoined the river,
Waldteufel was a riparian owner.   Notwithstanding his posted notice, he could not perfect the Waldteufel
claim as an appropriative water right without actually using the diverted water on noncontiguous land.   As the
Board noted, and as we discussed in connection with perfection of the claim, Millview failed to supply evidence
of such use.

Plaintiffs argue they demonstrated a right to appropriate because Waldteufel intended to use the water on the
remainder of Lot 103, which he did not own.   The evidence on which they rely for divining his intent is
uncertain, since the only apparent evidence of Waldteufel's intent, the notice, said he planned to use the water
“upon the lands owned by me.”   In any event, the mere intent to use water on noncontiguous lands, if not
successfully implemented, would not perfect a pre–1914 claim of appropriation.
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The SCWA argues we could affirm the Board's decision on this basis.   As the Board noted, however, it did not
raise this issue in the CDO notice.   In the absence of such notice, the Board chose not to rely on plaintiffs'
failure to provide evidence of appropriative use as a basis for its decision.   Accordingly, we do not rely on that
failure as a basis for affirming the CDO.

F. Due Process

Plaintiffs argue the trial court's decision can be affirmed on the ground they were not provided a fair hearing
by the Board because (1) they were not provided notice of the Board's theory that the Waldteufel claim was not
“validly established,” (2) the Board denied them discovery of information in its possession beyond that to be
produced at the hearing, and (3) there were critical vacancies on the Board at the time of the decision.

The nature of plaintiffs' argument on the first point is unclear.   To the extent plaintiffs intend “validly
established” to refer to the Board's conclusion there was no evidence Waldteufel's claim was ever perfected as a
right of appropriation, the claim was mooted when the Board elected not to rest its order on this conclusion.  
To the extent plaintiffs intend “validly established” to refer to the Board's finding that Waldteufel was not
shown to have perfected a right to appropriate more than 243 afa, we conclude the notice was adequate.   The
“facts and information” section of the draft CDO states that Waldteufel “recorded a water right notice” in 1914
and Board staff had concluded it “likely has a valid basis.”   A conclusion the claim had a “valid basis” does not
imply the claim had been perfected to the full extent claimed in Waldteufel's notice, thereby excluding that
issue from consideration.   The remainder of the section makes clear the Board's concern that historic use
under the Waldteufel claim was not sufficient to support the full rights claimed by Millview.   Included within
such a concern is the possibility actual beneficial use was never sufficient to perfect the claim at the rate
claimed by Waldteufel.   Plaintiffs' subsequent presentation of expert testimony regarding Waldteufel's likely
water use under the claim demonstrates their understanding of their burden.

With respect to the denial of discovery, plaintiffs sought prehearing discovery from the Board with respect to
“the Board's previous rights determinations on the West Fork of the Russian River” and the information on
which the Board relied in concluding a portion of the Waldteufel claim was forfeited.   In denying the
application, the hearing officer noted plaintiffs could notice depositions (§ 1100) or subpoena documents from
the Board (Gov.Code, § 11450.20) without prior approval and could inspect Board files, which are publicly
available documents.   As a result, the officer concluded plaintiffs could obtain the information from “a more
convenient, less burdensome, and less expensive source.”   Further, the hearing officer left open the possibility
of further discovery if this was insufficient.

We find no abuse of discretion and certainly no denial of due process.   In arguing to the contrary, plaintiffs do
not explain why the methods of investigation and discovery identified by the hearing officer were insufficient.  
Nor do they identify any particular information they were denied.   Accordingly, there is no basis for
concluding the denial of discovery was prejudicial.

As to plaintiffs' final due process claim, the Water Code requires the Board to be composed of four persons
having specified water-related professional experience and one person who need not have “specialized
experience.” (§ 175.)   At the time the CDO was entered, the two positions requiring a water law attorney and a
water supply civil engineer were vacant.   Plaintiffs argue they were denied due process by the absence of
professional members, particularly a lawyer.

The Water Code authorizes a quorum of three members of the Board to transact business. (§ 181.)   We find
no legal basis for requiring a full Board.   The sole case cited as authority by plaintiffs for their due process
argument holds that a single member of a five-member board cannot properly transact business, clearly not
the case here.  (Bandini Estate Co. v. Los Angeles (1938) 28 Cal.App.2d 224, 229–230, disapproved on other
grounds in Universal Cons.Oil Co. v. Byram (1944) 25 Cal.2d 353, 363.)   Plaintiffs cite no authority to support
their argument that due process requires the board of a regulatory agency to include a lawyer when ruling on
vested rights.   Given the availability of judicial review for such decisions, we decline to impose such a
requirement.

Finally, plaintiffs argue the trial court's decision must be affirmed unless appellants demonstrated a
“miscarriage of justice,” citing article VI, section 13 of the California Constitution.23  The judicial standard of
review for any particular decision represents an application of the constitutional standard for a miscarriage of
justice;  there is no further showing of injustice required.  (E.g., Cassim v. Allstate Ins. Co. (2004) 33 Cal.4th
780, 801–802.)   It may be, as Millview argues, that it will have difficulty supplying water to its customers if
the Waldteufel claim is not given the full scope for which Millview argues, but restricting Millview to its lawful
and properly established water rights is certainly within the Board's discretion.   We note it was a lawsuit by
plaintiffs that forced the Board's hand in issuing the notice of a proposed CDO.24
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G. Remedy

Code of Civil Procedure section 1094.5, which governs our review, states:  “The [reviewing] court shall enter
judgment either commanding respondent to set aside the order or decision, or denying the writ.   Where the
judgment commands that the order or decision be set aside, it may order the reconsideration of the case in
light of the court's opinion and judgment and may order respondent to take such further action as is specially
enjoined upon it by law, but the judgment shall not limit or control in any way the discretion legally vested in
the respondent.”   Because we conclude the Board's order limiting Millview to diversion of 15 afa under the
Waldteufel claim is not supported by the evidence, we must direct the Board to set aside the CDO and
reconsider the case.   In doing so, and without meaning to limit the Board's discretion in any way, we note
three possible alternatives for the Board on remand, in addition to dismissal of the proceeding:

(1) The Board can set aside the present CDO and enter a new CDO limiting Millview's diversion under the
Waldteufel claim to 243 afa, between the months of April and October.   As noted above, the Board's finding
that the claim was never perfected as an appropriative right, if at all, to any greater annual volume than 243 afa
was supported by the evidence and consistent with water rights law;

(2) The Board can set aside the present CDO and conduct further evidentiary hearings on the issue of
forfeiture.   While there was no substantial evidence of a conflicting claim presented to the Board, such
evidence might be developed;  or

(3) The Board can begin again by issuing an amended notice of draft CDO addressing the issue of the
perfection of the Waldteufel claim as a right of appropriation and conduct new administrative hearings
directed at this issue, alone or in combination with the issue of forfeiture.

Citing Newman v. State Personnel Bd. (1992) 10 Cal.App.4th 41, and Ashford v. Culver City Unified School
Dist. (2005) 130 Cal.App.4th 344, plaintiffs argue the Board should not be given the opportunity to conduct
additional proceedings.   In Voices of the Wetlands v. State Water Resources Control Bd. (2011) 52 Cal.4th
499, the Supreme Court partially disapproved Newman and Ashford, essentially confining them to their facts,
which concerned “disciplinary or punitive sanctions” imposed on a “fundamental or vested right.”  (Voices of
the Wetlands, at pp.   534–535.)   In essence, the court limited these rulings to writ review of administrative
personnel decisions.   Even assuming Millview has a “fundamental or vested right” to water under the
Waldteufel claim, the purpose of the Board's proceeding was not to impose sanctions by impairing that right,
but rather to determine whether the right exists and, if so, the extent of the right.   Under Code of Civil
Procedure section 1094.5, the Board is entitled to a remand to reconsider its decision on that issue under the
guidance of this court's decision.

III. DISPOSITION

The Board is directed to set aside the CDO and reconsider the matter in light of this decision.

FOOTNOTES

1.   All statutory references are to the Water Code unless otherwise indicated.

2.   The remnants of an appropriately sized steel pipe are still present near Waldteufel's stated point of
diversion.

3.   The Waldteufel parcel was deeded to a trust by Lester and Bertha Wood. Robert Wood became the
successor trustee in 1988 and eventually transferred the property to his own trust, before deeding it to Hill and
Gomes.

4.   Unlike west fork flows, which come solely from natural sources, east fork flows are supplemented in the
dry season by reservoir releases.

5.   We have not found a copy of this order in the record, but it is entitled “Order WR 98–08,” which suggests
an issuance date in 1998.

6.   The dual system is a fusion of the English common law and the informal rules developed by miners to
govern their diversion of water from public lands in the early days of statehood.  (See Pleasant Valley Canal
Co. v. Borror (1998) 61 Cal.App.4th 742, 751–754 [excellent summary of the development of California water
law].)

7.   In 1913, the Legislature enacted the Water Commission Act (Stats.1913, ch. 586, p. 1012), landmark
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legislation that, among other provisions, required any new appropriations to occur by permit.   Appropriations
established prior to the Act's effective date in December 1914 were grandfathered.  (See generally State Water
Resources Control Bd. Cases (2006) 136 Cal.App.4th 674, 741–742.)

8.   Although passed in 1913, the Water Commission Act was “held up by referendum and did not go into
effect until December 1914.”   (Irrigation Dist. v. Mt. Shasta P. Corp. (1927) 202 Cal. 56, 66.)

9.   Section 1240 states:  “The appropriation must be for some useful or beneficial purpose, and when the
appropriator or his successor in interest ceases to use it for such a purpose the right ceases.”   The Supreme
Court imposed a requirement of five years of nonuse.  (Smith v. Hawkins (1895) 110 Cal. 122, 127 (Smith ).)

10.   The trial court made no factual findings and did not otherwise explain the basis for its ruling, making it
difficult to determine whether the court followed the statutory direction to apply its independent judgment to
the Board's factual findings.   It makes no difference to our review because, as discussed in detail below, the
arguments of the parties raise primarily legal issues, to which we apply a de novo standard of review.  (Cassidy
v. California Bd. of Accountancy, supra, 220 Cal.App.4th at pp.   626–627.)

11.   The same argument refutes plaintiffs' argument that section 1831 should be construed to avoid the risk of
conflict with Article X, Section 2, which prohibits regulation of riparian and pre–1914 water rights.   The
Board does not “regulate” those rights by determining whether they exist and, if so, their proper scope.

12.   Prevention of unauthorized diversions under section 1052 included the improper diversion of water
under asserted pre–1914 appropriative water rights. (§ 1052, subd. (a);  Meridian, Ltd. v. San Francisco (1939)
13 Cal.2d 424, 450 [addressing Board authority under § 38 of the Water Commission Act (Stats.1913, ch. 586,
§ 38, p. 1032), the predecessor statute to § 1052].)

13.   Like Young,supra, 219 Cal.App.4th at page 405, we find the language of section 1831 sufficiently
unambiguous on this point as to preclude consideration of the legislative history proffered by plaintiffs.  (See
Lopez v. Superior Court (2010) 50 Cal.4th 1055, 1063, disapproved on other grounds in People v. Harrison
(2013) 57 Cal.4th 1211, 1230, fn. 2 [use of extrinsic materials permitted only if language of statute is
ambiguous].)

14.   In a study performed in 1901, investigators found no less than six separate notices claiming all of the
water of the San Joaquin River, and they estimated the aggregate of the claims in the state amounted to
“ ‘enough moisture to submerge the continent.’  “ (1 Hutchins, Water Rights Laws in the Nineteen Western
States (1971), at p. 295.)

15.   At the outset of their brief, plaintiffs state their intention to incorporate all of the arguments made in
their pleadings before the trial court.   Such incorporation is not permitted, and we have considered only the
arguments made in their appellate brief.  (See Soukup v. Law Offices of Herbert Hafif (2006) 39 Cal.4th 260,
294, fn. 20.)

16.   In their discussion of forfeiture, they also argue that other contemporary evidence, such as a purported
conclusion reached by Division staff, constitutes evidence that Waldteufel irrigated the entirety of Lot 103.  
We have reviewed this evidence and conclude none of it provides the slightest indication of Waldteufel's actual
water use.

17.   The California Rules of Court preclude our citation of a nonpublished decision except as “relevant under
the doctrines of law of the case, res judicata, or collateral estoppel.”  (Cal. Rules of Court, rule 8.1115(a) & (b)
(1).)  Because North Kern II expressly relied on the statement of facts and legal reasoning of North Kern
Iwithout reiterating either in its opinion, we conclude that limited citation to North Kern I is permissible as
necessary to explain the published rulings in North Kern II.

18.   We have considerably simplified the complex factual circumstances of North Kern I, supra, F033370, in
an effort to isolate the facts pertinent to our concerns here.

19.   The cases are too numerous to list in the text.   As examples, see generally Bazet v. Nugget Bar Placers,
Inc., supra, 211 Cal. at pages 617–618 (defendant forfeited right to stored and unused water when others were
willing to use water);  Lindblom v. Round Valley Water Co. (1918) 178 Cal. 450, 452 (plaintiff purchased land
below dam and was prepared to use excess water);  Hufford v. Dye, supra, 162 Cal. 147, 150 (defendant
prepared to use water claimed to have been forfeited by plaintiff);  Santa Paula Water Works v. Peralta, supra,
113 Cal. at pages 42–43 (plaintiff had used defendant's unused water for nearly 20 years);  Smith,supra, 110
Cal. at page 127 (forfeiture prohibits retention of rights “as against other appropriators”).

20.   In Smith, supra, 110 Cal. at pages 127–128 and its subsequent decision, Smith v. Hawkins (1898) 120
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Cal. 86, 88, and in Lindblom v. Round Valley Water Co.,supra, 178 Cal. at page 456, the courts measured
forfeiture from the date of filing of a lawsuit brought to settle the water rights.  (See also Gray v. Magee (1930)
108 Cal.App. 570, 579.)   In Santa Paula Water Works v. Peralta, supra, 113 Cal. 38, 44, Hufford v. Dye, supra,
162 Cal. 147, 151, 159, and Dannenbrink v. Burger (1913) 23 Cal.App. 587, 595, the courts based the forfeiture
on a historic practice that dated from many years prior to the filing of the lawsuit.   In Bazet v. Nugget Bar
Placers, Inc., supra, 211 Cal. 607, the court held that forfeiture occurred when the defendant stored water, and
thereby failed to use it beneficially, for a period of five years, during which persons with a riparian claim on the
water were available to use it.  (Id. at pp.   617–618.)

21.   In seeking an earlier date of commencement for the five-year period, the plaintiff in North Kern II had
argued “mere use by a junior appropriator can begin the period of measurement for forfeiture purposes,”
without the assertion of the type of formal claim required by the court, because “mere beneficial use of water
by a junior appropriator constitutes a ‘claim of right’ to the water,” citing Sagewillow.  (North Kern II, supra,
147 Cal.App.4th at pp.   566–567.)  The North Kern II court declined to consider the argument under the
doctrine of law of the case, concluding the contention “directly conflicts with this court's prior holding that
such use is permissive” in North Kern I. (North Kern II, at p. 567.)

22.   The public trust doctrine requires the Board to take certain public uses, such as navigation, recreation,
and the preservation of wildlife habitat, into account when allocating water use.  (Audubon Society, supra, 33
Cal.3d 419, 434, 446–447.)   In Audubon, the leading case on the public trust doctrine, the Supreme Court
held that the Board was not statutorily required to issue permits for the appropriation and beneficial use of all
available water.   By allowing some water to remain unappropriated, the Board could effectively allocate the
water for public trust uses.  (Ibid.)

23.   Plaintiffs also cite a Court of Appeal decision that was depublished by a grant of review after the filing of
their brief, which we cannot consider.

24.   In its original memorandum responding to the citizen complaint, the Division did not recommend
immediate enforcement action, and the Board took no action.   Concerned that the memorandum created
uncertainty about their exercise of the Waldteufel claim, plaintiffs sued the Board.   Although the trial court
denied the requested writ of mandate, concluding the Board had taken no action subject to judicial review, it
suggested relief might be available at some future time if the Board did not “either disavow the conclusion of
forfeiture or pursue a due process course to reviewable finality.”   Only after this ruling did the Board issue the
notice of proposed CDO.

Margulies, Acting P.J.

We concur:Dondero, J.Banke, J.
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INTRODUCTION 

In the trial court, plaintiffs, Thomas Hill, Steven Gomes, and 

Millview County Water District (Millview) challenged the State Water 

Resources Control Board's ("Board") cease and desist order, Order WR 

2011-0016. Plaintiffs claim a right to divert water under a pre-1914 

appropriative right-the W aldteufel claim of right-that Hill and Gomes 

purchased in 1998, and sold to Millview. Order WR 2011-0016 prohibits 

Plaintiffs from diverting more than 15 acre feet per year under the 

Waldteufel claim of right. The Board found that to the extent the 

Waldteufel claim of right could have been perfected, it was originally 

perfected in the early twentieth century and authorized diversion of no more 

than 243 acre feet per year. However, that right was forfeited and reduced 

to 15 acre feet per year based on non-use durin~ a twenty year period of 

time between 1967 and 1987. The Board therefore issued the subject cease 

and desist order because Plaintiffs diverted in excess of 15 acre feet per 

year between 2002 and 2008. Plaintiffs claim it has the right to divert up to 

1400 acre feet per year under the W aldteufel claim of right. 

The trial court found that the Board exceeded its jurisdiction in 

issuing the cease and desist order, and that the Board's essential findings 

are against the weight of the evidence. However, the trial court erred 

because the Board has jurisdiction to enjoin the illegal diversion of water, 

including diversions under a pre-1914 claim of right, and the Board's 

findings are supported by undisputed facts established by uncontradicted 

evidence. Therefore, the Board requests that this Court reverse the trial 

court's judgment, and remand with directions to enter judgment for the 

Board, and real parties in interest, the Sonoma County Water Agency, and 

the Mendocino County Russian River Flood Control and Water 

Improvement District (Mendocino County Flood Control District). 
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STATEMENT OF THE CASE 

This case was initiated on February 9, 2012, when Plaintiffs filed a 

Petition for Writ of Mandamus, naming the Board as the sole defendant. 

(Clerk's Transcript on Appeal (CT), 3.) Shortly thereafter, Plaintiffs filed a 

motion seeking an alternative writ and stay of the Board's cease and desist 

order WR 2011-0016. (CT 94-472.) The Board filed a motion to change 

venue or assignment of a neutral judge under Code of Civil Procedure 

section 394. (CT 924-931.) The Real Parties in Interest, Sonoma County 

Water Agency, and the Mendocino County Russian River Flood Control 

and Water Conservation Improvement District (Mendocino County Flood 

Control District), each filed motions seeking to intervene in the matter. 

(CT 924-956, 1025-1068.) 

The trial court granted the Real Parties in Interests' motions to 

intervene. (CT 2037-2040, 2049-2050.) The trial court initially denied the 

Board's motion to change venue, and stayed the proceedings pending 

review by this Court of the order denying the motion to change venue. (CT 

1952-1975, 2032-2033.) The Board filed a petition for a writ of mandate in 

this Court seeking review of the trial court order denying its motion to. 

change venue or for assignment of a neutral judge: (See First District Court 

of Appeal Case No. Al35114.) This Court granted the Board's petition, 

issued a writ of mandate to the trial court, and ordered it to grant the motion 

to change venue or for assignment of a neutral judge. (CT 2085-2088.) 

Real Parties in Interest each filed cross complaints against Plaintiffs. (CT 

2063-2075, 2103-2120.) 

Based on a stipulation of the parties, the case was reassigned to an 

out of county neutral judge sitting by designation. (CT 2121-2126, 2127.) 

After the reassignment, the trial court denied Plaintiffs' motion for an 

alternative writ or stay of the Board's cease and desist order WR 2011-0016, 

finding that "the court is not satisfied that the public interest will not suffer 
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if the stay is granted. Further, the court is unable to find that the [State 

Water Board] is unlikely to prevail ultimately on the merits." (CT 2306.) 

On May 10, 2013, the trial court issued its Notice of Decision and 

Order and Statement of Decision granting the Plaintiffs' petition stating that 

"[t]he requested peremptory writ shall issue." (CT 2709-2712.) The Real 

Parties in Interest dismissed their cross claims, and on July 22, 2013, the 

trial court entered judgment in this matter, and issued a peremptory writ of 

mandate. (CT 2772-2781, 2797-2810.) On August 6, 2013, the Board 

timely filed its Notice of Appeal. (CT 2826-2828.) 

STATEMENT OF CALIFORNIA WATER LAW 

In order to properly understand the breadth of the Board's authority 

and exercise of discretion when it issued Order WR 2011-0016, this brief 

begins with a background overview of California water law. 

I. CALIFORNIA WATER LAW RECOGNIZES RIPARIAN AND 
APPROPRIATIVE WATER RIGHTS. 

"California operates under a 'dual' or hybrid system of water rights 

which recognizes both doctrines of riparian rights and appropriation rights." 

(United States v. State Water Resources Control Board (1986) 182 

Cal.App.3d 82, 101.) "The riparian doctrine confers upon the owner of 

land the right to divert the water flowing by his land for use upon his land, 

without regard to the extent of such use or priority in time. [ citation 

omitted.] All riparians on a stream system are vested with a common 

ownership such that in times of water shortage all riparians must reduce 

their usage proportionally." (Ibid.) However, a riparian owner may not 

seasonally store water. (Attwater & Markle, Overview of California Water 

Rights and Water Quality Law (1988) 19 Pac. L.J. 957, 970, reprinted in 

67C West's Ann. Wat. Code (2009 ed.) p. 1, 8-9, 39(Attwater & Markle) 

citing City of Lodi v. East Bay Municipal Utility Dist. (1936) 7 Cal.2d 316.) 
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"The appropriation doctrine confers upon one who actually diverts 

and uses water the right to do so provided that the water is used for 

reasonable and beneficial uses and is surplus to that used by riparians or 

earlier appropriators." (United States v. State Water Resources Control 

Board, supra, 182 Cal.App.3d at 101.) "[A]ppropriation rights are 

subordinate to riparian rights so that in times of shortage riparians are 

entitled to fulfill their needs before appropriators are entitled to any use of 

the water. [citation omitted.] And as between appropriators, the rule of 

priority is 'first in time, first in right.' [ citation omitted.] The senior 

appropriator is entitled to fulfill his needs before a junior appropriator is 

entitled to use any water." (Id. at 101-102.) 

II. ALL WATER RIGHTS ARE LIMITED BY THE BENEFICIAL USE 
To BE SERVED. 

Article X, section 2, applies to all types of water rights in California: 

The right to water or to the use or flow of water in or from any 
natural stream or watercourse in this State is and shall be limited 
to such water as shall be reasonably required for the beneficial 
use to be served, and such right does not and shall not extend to 
the waste or unreasonable use or unreasonable method of use or 
unreasonable method of diversion of water .... 

(Cal. Const., art.X, § 2.) 

Article X, section 2, requires water resources to be put to beneficial 

use to the fullest extent of which they are capable, and limits all water 

rights to the amount of water reasonably required for the beneficial use to 

be served. (Erickson v. Queen Valley Ranch Co. (1971) 22 Cal.App.3d 578, 

582-584; Peabody v. Vallejo (1935) 2 Cal.2d 351, 366-67; see also Smith v. 

Hawkins (1895) 110 Cal. 122, 127-128.) 
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Ill. RIPARIAN, PRE-1914 APPROPRIATIVE RIGHTS UNDER THE 

COMMON LAW AND CIVIL CODE, AND APPROPRIATIVE 
RIGHTS UNDER THE WATER CODE. 

A. Riparian Rights. 

Because "the riparian doctrine confers upon the owner of land the 

right to divert the water flowing by his land for use upon his land," land 

owners do not need a water permit or a water license from the Board to 

divert water. (United States v. State Water Resources Control Board, supra, 

182 Cal.App.3d at 101.) Rather, "riparian rights [are] ... acquired through 

ownership of land contiguous to the watercourse." (Id. at 102.) 

B. Appropriative Rights. 

In contrast to riparian rights, which are based on ownership of riparian 

lands, appropriative rights are perfected by diverting the water and putting 

it to beneficial use, in accordance with procedures initially recognized by 

common law and later codified in statute. (Attwater & Markle, supra, 19 

Pac. L.J. 957, at pp. 962-967, 972-73, reprinted in 67C West's Ann. Wat. 

Code (2009 ed.) 4-5, 9-10, 13.) There are two general categories of 

appropriative rights: those initiated under the permitting and licensing 

procedures now codified under the Water Code and those initiated and 

acquired under the common law principles and statutes that applied 

previously. (California Farm Bureau Federation v. State Water Resources 

Control Bd. (2011) 51 Cal.4th 421, 429.) Appropriative rights initiated 

before the December 19, 1914 effective date of the permit and license 

system, and perfected by putting the water to beneficial use with due 

diligence, are commonly referred to as pre-1914 rights. (People v. 

Murrison (2002) 101 Cal.App.4th 349, 359 fn. 6; see Wat. Code,§ 1202, 

subd. (b).) 
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1. Pre-1914 Appropriative Rights Perfected Under 
the Common Law and Civil Code. 

"Upon the discovery of gold and the development of the California 

mining industry, water was often diverted from streams passing through 

government lands to be used on nonriparian lands." (United States v. State 

.Water Resources Control Board, supra, 182 Cal.App.3d at p. 101.) 

"Initially, rights to appropriate water were acquired by actual diversion and 

use of the water." (Id. at 102.) In 1872, the Legislature enacted statutory 

procedures for initiating and perfecting an appropriative water right. (Civ. 

Code,§ 1414 et seq.) The Civil Code procedures were not exclusive, 

however. One could still acquire an appropriative right, without following 

the statutory posting requirements, by diverting the water and putting it to 

beneficial use. (Duckworth v. Watsonville Water & Light Co. (1910) 158 

Cal. 206, 211.) 

The Waldteufel claim of right was initiated by following the Civil 

Code procedures. (Administrative Record (AR) 1327 .) 1 The Civil Code 

procedures provided a person could initiate an appropriation of water by 

posting notice in a conspicuous place at the point of diversion stating: 

1. That he claims the water there flowing to the extent of 
(giving the number) inches, measured under a four-inch pressure; 

2. The purpose for which he claims it, and the place of intended 
use; 

3. The means by which he intends to divert it, and the size of 
the flume, ditch, pipe, or aqueduct in which he intends to divert 
it. 

1 Each page number in the AR includes the letters "SWRCB" 
followed by a page number. For ease of reading, this briefs citations 
eliminate the letter portion of the page identification in the AR, and refer 
solely to number identification. 
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(Civ. Code, § 1415.) A copy of the notice needed to be filed with the 

county recorder within ten days of its posting at the point of diversion. (Id.) 

And within sixty days of filing the notice with the county recorder, an 

individual needed to commence construction of the diversion works, and 

diligently complete the diversion works. (Id.) 

As early as 1898, the Supreme Court held that "an appropriation of 

water by the owner of land by means of a ditch is not measured by the 

capacity of the ditch through which the appropriation is made, but is limited 

to such quantity, not exceeding the capacity of the ditch, as the appropriator 

may put to a useful purpose." (Smith v. Hawkins, supra, 120 Cal. at 88; See 

also, Hufford v. Dye (1912) 162 Cal. 14 7, 153 [ case involving Civil Code 

appropriation] ["It is the well-settled law of this state that one making an 

appropriation of the waters of a stream acquires no title to the waters but 

only a right to their beneficial use and only to the extent that they are 

employed for that purpose. His right is not measured by the extent of his 

appropriation as stated in his notice or by his actual diversion from the 

stream, but by the extent to which he applies such waters for useful or 

beneficial purposes."]; accord Trimble v. Heller (1913) 23 Cal.App. 436, 

443 [case involving Civil Code appropriation] ["The size of the ditch is a 

factor in aid of the intention of the party making the appropriation of the 

water. It is not, however, conclusive. The true test is the amount of water 

actually used for beneficial purpose."]; Thayer v. California Development 

Co. (1912) 164 Cal. 117, 137; Erickson v. Queen Valley Ranch Co., supra, 

·22 Cal.App.3d at 584 ["Plaintiffs existing appropriative right is measured 

not by the flow originally appropriated and not by the capacity of the 

diversion ditch, but by the amount of water put to beneficial use at the 

delivery point plus such additional flow as is reasonably necessary to 

deliver it."].) 
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The Civil Code procedures served to record when the appropriation 

was initiated, and how much was intended to be appropriated. But, the 

other elements necessary to perfect an appropriative right, including the · 

need to control the water and put it to beneficial use, and the principle that 

beneficial use is the measure of the right remain the same. (1 Slater, 

. California Water Law and Policy (2012) § 2.13, p. 2-34 ["The essential 

judicially developed elements for perfecting an appropriative right 

remained virtually unchanged with the adoption of the Civil Code. 

However, the Civil Code provisions did serve to clarify several matters 

including the date on which an intention to appropriate was announced." 

(footnote omitted).]; (Attwater & Markle, supra, 19 Pacific L. J. at 966-

967, reprinted in 67C West's Ann. Wat. Code (2009 ed.) at 7 ["A diversion 

project under the California Civil Code would invoke a statutory variation 

of the doctrine of relation back. The priority of right subsequently acquired 

through beneficial use of water would be the date of posting of the notice ... 

The Civil Code provisions['] ... fundamental purpose was to supply a 

more precise means of fixing the date of priority of an appropriative right."] 

2. Appropriative Rights Perfected Under the Water 
Code. 

"Beginning in 1914 ... a statutory scheme has provided the exclusive 

method of acquiring appropriation rights." ( United States v. State Water 

Resources Control Board, supra, 182 Cal.App.3d at p. 102.) The Water 

Commission Act became effective in 1914 (Stats. 1913, ch. 586) and was 

later codified in division 2 of the Water Code. Section 11 of the Water 

Commission Act, later amended and codified as Water Code sections 1201 

and 1202, described the water over which the Board acquired permitting 

authority as all water not otherwise properly diverted or used under a pre-
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Water Commission Act (riparian or pre-1914) right.2 Consequently, pre-

1914 appropriative rights need no permit from the Board. However, since 

1914 "an application for appropriative rights must ... be made to the [State 

Water] Board for a permit authorizing construction of necessary water 

works and the taking and use of a specified quantity of water." (Ibid.) 

"Once an ·appropriative right permit is issued the permit holder has the 

right to take and use the water according to the terms of the permit. ([Wat. 

Code]§§ 1381, 1455.) Upon compliance with the permit terms, a license is 

issued and th.e appropriative rights become confirmed. ([Wat. Code] §§ 

1600-1610.) Until the license is issued, the [State Water] Board may 

reserve jurisdiction to amend the terms of the permit. [Wat. Code] § 

1394.)" (Ibid.) 

C. All Water Diverters Must File Statements of Diversion 
With The Board . . 

· Even though diversions authorized under riparian and pre-1914 

appropriative rights are exempt from the permit and license system, the 

diverters must generally file statements of diversion and use with the Board. 

(Wat. Code,§ 5101.) These statements include the amount of use and the 

purpose of use for the year being reported. (See e.g., AR 1260-1267.) 

2 Water Code section 1201 provides: 

All water flowing in any natural channel, excepting so far as 
it has been or is being applied to useful and beneficial 
purposes upon, or in so far as it is or may be reasonably 
needed for useful and beneficial purposes upon lands riparian 
thereto, or otherwise appropriated, is hereby declared to be 

· public water of the State and subject to appropriation in 
accordance with the provisions of this code. 
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IV. ALL APPROPRIATIVE RIGHTS ARE SUBJECT TO FORFEITURE 
FOR NON-USE. 

Generally, an appropriative right-whether a pre-1914 right or an 

appropriative right perfected under the Water Code-is forfeited under the 

Water Code and reverts to the public if the appropriator fails to put it to 

beneficial use during a five year period of time. (Wat. Code, § § 1240, 1241; 

Erickson v. Queen Valley Ranch Co, supra, 22 Cal.App.3d at 582; Wright v. 

Best (1942) 19 Cal.2d 368, 380-381.) A forfeiture may be complete or 

partial. (Erickson v. Queen Valley Ranch Co, supra, 22 Cal.App.3d at 582) 

Under Water Code section 1241, the forfeiture period for a post 1914 

water right perfected under the Water Code is five years. (Wat. Code, § 

1241, City of Pasadena v. City of Alhambra (1949) 33 Cal.2d 908, 933-934 

[interpreting section 1241 to apply to water appropriated subject to the 

permit and license system under the Water Code.]) Under Water Code 

section 1240, the forfeiture period for a pre-1914 water right is also five 

years. (Crane v. Stevinson (1936) 5 Cal.2d 387, 398[interpreting former 

Civil Code section 1411]; Erickson v. Queen Valley Ranch Co., supra, 22 

Cal.App.3d at 582; see Wright v. Best (1942) 19 Cal.2d 368, 380-81 
. . 

[interpreting former Civil Code section 1411]; Attwater & Markle, supra, 

19 Pacific L. J. at p. 967, reprinted at 67C West's Ann. Wat. Code (2009 

ed.) p. 7 [statutory forfeiture was enacted as part of the 1872 Civil Code]; 

68 West's Ann. Wat. Code (2009 ed.) foll. § 1240, p. 99 [Wat. Code§ 1240 

is derived from former Civ. Code, § 1411]; see Trimble v. Heller, supra, 23 

Cal.App.at p. 443, [quoting former Civil Code, § 1411 in support of the 

conclusion that beneficial use is the measure of the right.].)3 

3 There are other legal theories which have a similar effect as 
forfeiture, but that are substantively distinct from forfeiture. A water right 
can be lost by abandonment, and from the moment of abandonment the 
right ceases to exist. (Smith v. Hawkins, supra, 110 Cal. at 126.) Water 

(continued ... ) 
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Consistent with the requirements of Article X, section 2, the purpose 

of the forfeiture doctrine, and the due diligence requirements. for perfecting 

an appropriative water right, is to ensure that appropriators do not simply 

hold their rights, preventing water resources from being put to the 

maximum beneficial use for all. (Smith v. Hawkins, supra, 110 Cal. at 127; 

see also North Kern Water Storage Dist. v. Kern Delta Water Dist. (North 

Kern II) (2007) 147 Cal.App.4th 555, 577, 584 [allowing a diverter to 

freeze an entitlement to appropriate water, regardless of nonuse, would 

contravene the important public policy embodied in article X, section 2, of 

the California Co?stitution].) 

I. 

STATEMENT OF FACTS 

THE BOARD'S INVESTIGATION OF MILLVIEW'S DIVERSION 
OF WATER UNDER THEW ALDTEUFEL CLAIM OF RIGHT. 

A. Lee Howard Filed an Administrative Complaint. 

The Board's investigation ofMillview's diversion of water under the 

Waldteufel claim of right began when Lee Howard, a Ukiah resident, filed 

an administrative complaint by letter alleging an unauthorized diversion of 

water. (AR 1352.) Mr. Howard alleged that Millview·was diverting water 

unde! claim of a pre-1914 water right which it had purchased from . 

. Plaintiffs Hill and Gomes, and which no longer existed because it had not 

been used continuously since 1914. (AR, 607, 1352.) 

( ... continued) 
rights can be lost, and conversely acquired, by prescription based on the 
continuous, uninterrupted, and adverse use for a period of five years. 
(Ibid.) However, prescription will not lie as against the State when it seeks 
to enjoin unauthorized use. (People v. Shirokow (1980) 26 Cal.3d 301, 
312, fn. 15.) 
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B. Millview County Water District Diverted Water Under 
the Waldteufel Claim of Right Which It Purchased 
From Thomas Hill and Steven Gomes . 

In 1998, Plaintiffs Hill and Gomes acquired from the Robert Wood 

Living Trust a parcel of land approximately 32 acres in size, located on the 

Russian River near the City of Ukiah. (AR 1269, 1284.) Hill and Gomes 

also acquired all water rights associated with the parcel including the 

Waldteufel claim of right. (AR 1269, 1284.) In 2001, Hill and Gomes sold 

most of the parcel to Creek Bridge Homes, LLP., which constructed 125 

homes on the property. (AR 1189, 1276, 1284.) 

In 2002, Plaintiffs Hill and Gomes leased the Waldteufel claim of 

right to Millview for four years, and sold Millview an option to purchase 

the right. (AR 1279-1282; 1396:13-17.) Millview's option remained valid 

until 2009, when it purchased the entire Waldteufel claim of right, with a 

substantial down payment, and a loan for the remainder of the purchase 

price. 4 (AR 1365, 1368-1369; CT 2160:19-20; 2182:11-18.) Millview 

paid approximately $700,000, in lease, option, and down payments. (CT 

2160:19-20; 2182:11-18.) 

C. The History of the Waldteufel Pre-1914 Appropriative 
Claim of Right Prior to Its Purchase By Plaintiffs Hill 
and Gomes. 

On March 24, 1914, J.A. Waldteufel recorded a notice of 

appropriation of water pursuant to Civil Code section 1415. (AR 1327.) 

Mr. Waldteufel' s notice stated that: 

NOTICE is hereby given that I hereby claim the water flowing 
in the West fork of Russian River in Mendocino county, 
California, at the point where this notice is posted to extent of 

4 Initially, Hill and Gomes reserved a portion of the Waldteufel 
claim of right under the lease agreement, but eventually the reserved 
portion of the claim of right was sold to Millview. 
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One Hundred (100) inches measured under a four inch pressure 
that the purpose for which I claim it is for domestic and culinary 
purposes upon the lands owned by me, hereinafter described, 
contiguous to said River and for the irrigation of said lands; the 
place of intended use is on Lot #103 ofHealeys survey and Map 
of Y okayo and that I intend to divert said water by means of an 
Electric motor and a six inch centrifugal pump at said point of 
diversion.· 

(AR 1327, emphasis added.) Lot #103, referred to in Waldteufel's notice, 

was a 165 acre parcel located on the west side of the West Fork of the 

Russian River to the north and south of what is now Lake Mendocino Drive. 

(AR 1328.) At the time of recording his notice of appropriation, Mr. 

Waldteufel owned a 33.88 portion of Lot #103. (AR 1325-1326.) This 

parcel changed hands many times until it was acquired by Plaintiffs Hill 

and Gomes, along with the Waldteufel claim of right. (AR 1206-1207, 

1269-1274.) 

At the time Mr. Waldteufel purchased his property it was in 

agricultural production, and the sellers reserved "all fruit 

produced .... during the year 1913, together with first cutting of alfalfa 

grown thereon in said year with full right to ingress and egress thereon for 

the purpose of harvesting said fruit and alfalfa." (AR 1325.) By 1917, Mr. 

Waldteufel, and later his successors in interest, diverted water from an 

eight-foot hole in the West Fork of the Russian River using a gasoline 

pump and a 6-inch suction line. (AR 1206-1207; 1209; 1210:19-1211:20; 

1214:3-17; 1227:16-1230:19; 1259-1264; 1344-1345.) After Mr. 

Waldteufel sold the property to Mr. Dowling in 1918, Mr. Dowling grew 

alfalfa which he flood irrigated, cutting three or four crops a year; had a 

three to four acre pear orchard, and grew some oat hay. (AR 1234:12-24; 

1236:23-1237:24; 1238:16-24.) 

There is no direct evidence of the amount of water that was diverted 

to flood irrigate the alfalfa crops, or maintain the orchard. Based on the 
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opinion of an expert hired by PlaintiffMillview, Dr. Putnum; and using Dr. 

Putnum's assumptions about the amount of water needed to flood irrigate 

alfalfa on a per acre basis, and the time period during which flood irrigation 

typically occurred; at most 243 acre feet of water was needed to flood 

irrigate thirty acres of alfalfa between April and October. (AR 631-632; 

1054: 17-1057: 19; 1340-1343; 1347-1350.) 

Subsequently, the area of the property used to grow alfalfa was 

converted to a vineyard. (AR 1238:25-1239:4.) By 1967, Lester Wood, 

the owner at the time, grew 15 acres of walnuts and 15 acres of grapes on 

the property, and diverted no more than 15 acre feet of water to irrigate 

' those crops. (AR 632-633; 933, 963, 1021 :21-1022:25; 1259-1261; 1288 

(questions 6 and 7); 1295.) Mr. Wood continued to irrigate the same 

acreage and the same crops through 1987. (AR 1262-1264.) There is no 

direct evidence of water use under the Waldteufel claim of right between 

1988 and 1998 when Plaintiffs Hill and Gomes bought the property and 

associated W aldteufel claim of right. 

D. Water Use Under the Waldteufel Claim of Right 
Increased Significantly After 2001. 

In 2001, Creek Bridge Homes used 21.85 acre feet of water under the 

Waldteufel claim of right for irrigation of 10.5 acres of fruit trees, 

constr:uction dust control, and domestic water for 51 homes. (AR 125-

1278.) Plaintiffs Hill and Gomes used 15.11 acre feet in 2002, 31.73 acre 

feet in 2003, and 43.84 acre feet in 2004, for domestic use for 350 people. 

(AR 1265-1266.) 

During this time frame, Millview also was diverting water under the 

W aldteufel claim of right. Millview claims to have diverted 3. 7 6 acre feet. 

in 2001; 19.14 acre fee~ in 2002; 40.12 acre feet in 2003; 58.86 acre feet in 

2004; 1,174.75 acre feet in 2005; 55.167 acre feet in 2006; 623.12 acre feet 
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in 2007; and 808.23 acre feet in 2008. (AR 1184; 1193-1195, 1135.) 

Millview claims the right to divert up to approximately 1,400 acre feet per 

year under the Waldteufel claim of right, based on the assumption that it is 

entitled to divert year-round at the maximum rate identified in the notice of 

appropriation. (AR 1028:17-1029:4; 1081: 8-17.) In addition, Millview 

changed the point of diversion under the Waldteufel claim of right from the 

West Fork of the Russian River to the main stem of the Russian River 

below the confluence of the West and East forks of the Russian River. (AR 

1286-1287.) Millview also changed the place of use from the acre 33 acre 

parcel to Millview's entire 8-10 square mile service area. (AR 1076:23-

1077:6; 1094:2-14; 1369; 1859.) 

II. THE BOARD'S ADMINISTRATIVE ENFORCEMENT PROCEEDING 

AGAINST MILL VIEW, HILL AND GOMES, FOR UNAUTHORIZED 

DIVERSION AND/OR THREATENED UNAUTHORIZED 

DIVERSION OF WATER. 

On April 10, 2009, James Kassel, the Assistant Deputy Director for 

the Board's Division of Water Rights at the time, issued notice of the 

Division's intent to proceed with an enforcement action for the 

unauthorized diversion of water. (AR 1-2.) The Division also issued a 

draft cease and desist order based on a determination that the right to divert 

more than 15 acre feet per year under W aldteufel claim of right was 

forfeited. (AR 3-10.) 

Plaintiffs requested a hearing on the draft cease and desist order, and 

expressed their understanding that the scope of the W aldteufel claim of 

5 Millview diverts water under several bases of right including the 
Waldteufel claim of right, a water license, a water permit, and two contracts 
for purchase of water from the Mendocino County Flood Control District. 
(AR 1193, 1301-1309:113.) And, there is some inconsistency in the 
amount of water that Millview claims to have diverted under each basis of 
right. (AR 1081:18-1088:11; 1301-1309:113; 1366, 1369.) 
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right was at issue, and that Division of Water Rights staff had only 

concluded that the Waldteufel claim of right likely had a valid basis. (AR 

13, 20, 50: 18-20.) The Board noticed a hearing for January 26, 2010. (AR 

29-48.) 

Plaintiffs requested that they be allowed to conduct discovery under 

the Civil Discovery Act as to the Board's previous water rights 

determinations on the west fork of the Russian River, including any prior 

quantification of the Waldteufel claim of right made in connection with the 

Board's determination that the Russian River was fully appropriated; the 

evidence the Bo·ard's staff relied on in making its determination of 

forfeiture; and what authority the Board asserts over the issues in the matter. 

(AR 49; 53 :20-54:7 .) Plaintiffs indicated they would propound requests for 

interrogatories,. demands for inspection, requests for admission, as well as 

notice various depositions. (AR 54:5-16.) 

The Board's hearing officer denied the request, and noted that the 

Water Code allows parties to notice depositions of witnesses, and subpoena 

documents without Board approval. (AR 102, citing Wat. Code,§ 1100, 

Gov. Code, §§ 11450.10, 11450.20, and Cal. Code Regs., tit. 23, § 649.6.) 

The hearing officer noted the prosecut10n team would provide its witnesses' 

written testimony, and its exhibits prior to the hearing. The hearing offiqer 

also noted that any information about the Board's prior decisions, and 

information about the Board's determination that the Russian River was 

fully appropriated could be obtained more easily by showing up during 

business hours and reviewing the Board's files which are publically · 

available. (AR 102.) Finally, the hearing officer indicated that if after 

reviewing the information that could be obtained without discovery, 

Plaintiffs believed that additional discovery was necessary, it could initiate 

discovery under the Water Code. (AR 103.) 
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On January 26, 2010, the Board held a hearing on the draft cease and 

desist order. (AR 903.) On October 18, 2011, the Board issued Order WR 

2011-0016, cease and desist order. ( AR 602-6 5 0.) Plaintiffs filed petitions 

seeking reconsideration. (AR 657-862.) On January 10, 2012, the Board 

denied the requests to reconsider its order. (AR 891-900.) 

ARGUMENT 

I. STANDARDS OF REVIEW. 

A. The Trial Court Reviewed the Board's Decision to 
Issue the Cease and Desist Order Under the 
Independent Judgment Standard. 

In undertaking to issue the cease and desist order in this case, the 

Board performed an adjudicatory function, and consequently the trial court 

reviewed the Board's decision under Code of Civil Procedure section 

1094.5. "The inquiry in such a case shall extend to the question whether 

the [Board] has proceeded without, or in excess of jurisdiction; whether 

there was a fair trial; and whether there was any prejudicial abuse of 

discretion." (Code Civ. Proc., § 1094.5, subd. (b ).) "Abuse of discretion is 

established if [the State Board] has not proceeded in the manner required by 
. . 

law, the order or decision is not supported by the findings, or the fi~di~gs 

are not supported by the evidence." (Ibid.) 

The Water Code specifically provides that "the court shall exercise its 

independent judgment on the evidence in any case involving the judicial 

review of a cease and desist order." (Wat. Code,§ 1126, subd. (c).)6 

· 
6 Plaintiffs asserted in the trial court that independent judgment 

review was required because the Waldteufel claim of right is a vested 
property right. (CT 2376:21-23.) The cases cited provide no separate legal 
ground for the Court to exercise its independent judgment on the evidence. 
As the Supreme Court noted, in passing Code of Civil Procedure section 
1094.5, the Legislature "empowers [the Supreme Court] to establish 

(continued ... ) 
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Therefore, in this case abuse of discretion is established if the Court 

determines that the findings are not supported by the weight of the evidence. 

(State Water Resources Control Board Cases (2006) 136 Cal.App.4th 674, 

721.) "In exercising its independent judgment, a trial court must afford a 

strong presumption of correctness concerning the administrative findings, 

and the party challenging the administrative decision bears the burden of 

convincing the court that the administrative findings are contrary to the 

weight of the evidence." (Fukuda v. City of Angels (1999) 20 Cal.4th 805, 

817.) 

A trial court may not set aside an agency's findings as unsupported if 

the evidence is uncontradicted. (David Kikkert & Associates, Inc. v. Shine 

(1970) 6 Cal.App.3d 112, 116.) And, a trial court may not rely on 

contradictory inferences based on uncontradicted evidence if the 

contradictory inference is not reasonable. An inference can not be "based 

on mere possibility, or flow from suspicion, imagination, speculation, 

supposition, surmise, conjecture or guesswork." (Kidron v. Movie 

Acquisition Corp. (1995) 40 Cal.App.4th 1571, 1580.) 

As to issues of the proper interpretation of the law, the Court also 

utilizes an independent judgment standard. However, the Court's 

independent judgment on issues of law is different than its independent 

judgment as to issues of fact. As to legal issues, "Courts must, in short, 

( ... continued) 
standards for determining which cases require such fodependent judgment 
review." (Bixby v. Pierno (1971) 4 Cal.3d 130, 140.) In this case, in · 
passing Water Code section 1126, subdivision (c), the Legislature has 
already established that the Court shall exercise its independent judgment, 
and the Court need look no further for its authority. Calling the W aldteufel 
claim of right a vested property right adds nothing to the Court's review, 
and does not establish what amount of water use was authorized, the nature 
of any forfeiture, or the scope of the Board's jurisdiction. 
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independently judge the text of the statute, taking into· account and 

respecting the agency's interpretation of its meaning, of course whether 

embodied in a formal rule or less formal representation. Where the 

meaning and legal effect of a statute is the issue, an agency's interpretation 

is one among several tools available to the court. Depending on the 

context, it may be helpful, enlightening, even convincing. It may 

sometimes be of little worth." (Yamaha Corp. of America v. State Ed of 

Equalization (1998) 19 Cal.4th 1, 7-8. With limited exceptions, decisions 

and orders issued by the Board as a Board, as opposed to the actions of staff 

or individual Board Members, are consideredyrecedential. (Sawyer, 

Improving Efficiency Incrementally: The Governor's Commission Attacks 

Waste and Unreasonable Use (2005) 36 McGeorge L. Rev. 209,212 fn. 18; 

see Gov. Code, § 11425.60.) 

B. The Standard of Review On Appeal From the Trial 
Court's Order. 

This Court reviews the trial court's factual determinations, for which 

it applied the independent judgment standard, under the substantial 

evidence test. (Fukuda, supra, 20 Cal.4th at 824.) "[T]he question would 

be whether, with all contrary evidence 'disregarded, there was substantial 

evidence in the administrative record to support the superior court's 

findings." (David Kikkert and Associates, Inc., supra, 6 Cal.App.3d at 116.) 

However, in a case like this one in which the facts are undisputed and the 

evidence is uncontradicted, "the superior court cannot assess the 'weight' of 

evidence ... which is uncontradicted, nor exercise its 'independent 

judgment' with respect to such evidence, because the determination of its 

effect presents a question oflaw alone." (Ibid.) "[B]ecause the function of 

an appellate court is to decide questions of law ( citation omitted), [the 

appellate court is] not bound by the substantial evidence test upon appeal 

from the superior court's judgment." (Ibid.) As this Court previously 
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stated in David Kikkert and Associates, "[it] will ... reverse a judgment if it 

· operates to set aside an administrative decision which is supported by 

undisputed facts as shown by uncontradicted .evidence." (Ibid.) 

As to issues of the proper interpretation of the law, this Court reviews 

the trial court's determinations de novo, and does not defer to the trial 

court's conciusions as to the appropriate interpretation of the law. (Mohilef 

v. Janovici ( 1996) 51 Cal.App.4th 267, 285; see e.g., Gilliland v. Medical 

Bd. of California (2001) 89 Cal.App.4th 208, 219.) 

II. THE BOARD DID NOT PROCEED IN EXCESS OF ITS 
JURISDICTION. 

The trial court erred when it found that the Board proceeded in excess 

of its jurisdiction. (CT 2711.) The trial court found that: 

The court need not here reprise the authorities cited and 
· analyzed by the parties in their briefs. The whole weight of 
authority found in the constitution, statues, and cases, as well as 
the board's publications 7, argues against the jurisdiction which 
the board seeks to exercise in this matter. Well established rules 
of statutory construction support the finding here made. No case 
has been cited which extends jurisdiction to the board in the 
facts shown on this record. 

(CT 2711.) Contrary to the trial court's conclusion, the whole weight of the 

authority it relied on supports the Board's exercise of jurisdiction in this 

matter. Moreover, after the trial court issued its decision in this case, the 

Third Appellate District Court of Appeal held that the Board has 

7 The publications cited by Plaintiffs, in the trial court as evidence 
of the Board's interpretation of its jurisdiction in this case are not 
regulations adopted by the Board. (AR 62-63.) They can not be used as 
guidance in this proceeding. (See Gov. Code, §§ 11340.5, subd. (a); 
11342.600; see Sawyer, Improving Efficiency Incrementally: The 
Governor's Commission Attacks Waste and Unreasonable Use, supra, at 
212 fn. 18.) And they provide no basis to find that the Board lacks 
jurisdiction to issue the cease and desist order in this case. 
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jurisdiction to make all preliminary determinations, such as the scope of a 

pre-1914 water right, including the amount of its continuous use or 

forfeiture, in order to determine whether a diversion is unauthorized and 

illegal. (Young v. State Water Resources Control Board (2013) 219 

. Cal.App.4th 397, 403-407, review de~ied Nov. 13, 2013, S213672 .) 

Because the trial court did not provide any explanation for its conclusion, 

the Board will address each of the authorities referenced by the trial court, 

and establish that it acted within the scope of its delegated authority. 

A. The Board Has Authority Under the Constitution. 

The Board's statutory authority under division 2 of the Water 

Code, including its authority to conduct administrative enforcement 

proceedings to impose civil liability or issue a cease and desist order in 

response to the unauthorized or illegal diversion or use of water, is in 

furtherance of Article X, section 2 of the California Constitution. (Wat. 

Code,§ 1050; see id.§§ 1052, subds. (a)&(b), 1831 et seq.) 

Article X, section 2, requires water resources to be put to beneficial 

use to the fullest extent of which they are capable, and limits all water 

rights to the amount of water reasonably required for the beneficial use to 

be served. (Erickson v. Queen Valley Ranch Co., supra, 22 Cal.App. 3d at 

582-584.) It is in this context, among others discussed below, that the 

policy against cold storage of appropriative water rights is significant. In 

issuing the cease and desist order in this case the Board stated that "[t]he 

purposes of the forfeiture doctrine and the due diligence requirements 

[ upon which the Board relied] is to ensure that appropriators do not hold 

water rights in 'cold storage,' thereby preventing water resources from 

being put to beneficial use." (AR 616, citing Smith v. Hawkins, supra, 110 

Cal. at 127-128; see also North Kern IL supra, 147 Cal.App.4th at 577, 584 

[allowing a diverter to freeze an entitlement to appropriate water, regardless 
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of nonuse, would contravene the important public policy embodied in 

article X, section 2, of the California Constitution.]) 

Rather than being inconsistent with Article X, section 2, the Board's 

· enforcement authority is in furtherance of that provision. (Wat. Code, § 

1050.) 

B. The Board Has Authority Under the Water Code to 
Investigate the Validity of a Pre-1914 Claim of Right. 

· In addition to being self executing, Article X, section 2, authorizes the 

"Legislature to enact laws in furtherance of the policy in [Article X, section 

2]." (Cal. Const., art. X, § 2.) Under this provision the Legislature has 

delegated to the Board the authority to investigate, take testimony, and 

ascertain whether water is being appropriated in accordance with state law. 

(Wat. Code, §§ 183, 1051.) The California Supreme Court has recognized 

that the investigatory powers of the Board's predecessor included 

investigation to ascertain validity of diversion or use made under claim of 

pre-1914 right. (Meridian, Ltd., v. San Francisco (1939) 13 Cal.2d 424,450 

["The State Water [Board]8 
... has the power under [the Water 

Commission Act] to investigate all streams of the state for the purpose of 

ascertaining whether the use of water therein is in conformity with the 

water appropriation laws of the state. And the power extends to the use of 

water made under appropriations or attempted appropriations acquired or 

asserted prior to the passage of the act."].) 

The Legislature's delegation of the power to investigate pre-1914 

claims of right was based in part on the Legislature's concern that, similar 

to Plaintiffs, in this case, claimants to pre-1914 rights were attempting to 

hold those rights in "cold storage." In 1911, the California Legislature 

8 The agency responsible for water right administration in California 
has changed several times over the past 100 years. For ease of reading, we 
refer to the Board and its predecessor agencies as the Board. 
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created the California Conservation Commission and directed the 

Commission: 

to prepare and recommend to the legislature, laws, statutes 
and constitutional amendments revising, systematizing, and 
reforming the laws of this State upon forestry, water, the use 
of water, water power, electricity, electrical and other power. 

(Cal. Stats. 1911, chap. 408, p. 822.) The Conservation Commission then 

prepared and submitted to the Legislature a proposed "Water Commission 

Act" which the Legislature subsequently enacted as revised and amended. 

(Cal. Stats. 1913, chap. 586, §§ 1-23; Hugh W. Ferrier, Administration of 

Water Rights in California, 44 Cal. L.Rev. 833, 834 (1956); A.E. Chandler, 

The "Water Bill" Proposed by the Conservation Commission of California, 

1 Cal. L.Rev. 148 (1913).) 

The report of the Conservation Commission specifically identified as 

a failing of the prior water rights system the placement of unused water 

rights in "cold storage." As explained by the Commission: 

[N]othing has prevented appropriators of the right to use 
water from holding appropriations, year after year, without 
doing much, if any, work upon them. Furthermore, as soon as 
one appropriation lapsed because of a failure to do work upon 
it, the same appropriator was permitted to post and file a new 
notice of appropriation. Thus year after year, a very valuable 
public asset and natural resource could be, and often has been 
kept in cold storage and monopolized without rendering the 
public, who gave it away for nothing, any benefit whatever. 

(Report of the Conservation Commission of the State of California (1913) 

at 20-21; CT 2587-2588, 2601-2602.) 

According to the Commission, "[a] valuable natural resource like 

water should not be allowed to be kept in cold storage; and no individual 

should be compelled to go to the annoyance, trouble and expense, in time 

and money, necessary to the declaration by the State that the State's 

property is being held in cold storage in contravention of public policy and 
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the law." (Report of the Conservation Commission of the State of 

California (1913) at 33, 39; CT 2587-2588, 2614-2620.) The Conservation 

Commission accordingly recommended that the Water Commission, the 

statutory predecessor to the State Board, be granted investigative authority 

to examine such "cold storage" abuses of the appropriative water rights 

system. (Id. at 21, 34; CT 2587-2588, 2602, 2615.) 

While the tactics of the Plaintiffs in this case are slightly different 

than the tactics described by the Conservation Commission, the resulting 

attempt to reserve rights in cold storage is the same. The Conservation 

Commission's denunciation of the cold storage of unused water cannot be 

reconciled with trial court's view that the Board has no authority to 

investigate the extent of the diversions authorized under the Waldteufel 

claim of right. (CT 2711.) Because the Waldteufel claim of right is 

subject to the policy against cold storage of appropriative rights, and 

because the Legislature granted the predecessor to the Board investigative 

authority to examine such "cold storage" abuses of the appropriative water 

rights system, the Board has the authority to investigate claimed pre-1914 

water rights, like the Waldteufel claim of right in this case. (See Smith v. 

Hawkins, supra, 110 Cal. at pp.127-li8; Meridian, Ltd., v. San Francisco, 

supra, 13 Cal.2d at p. 450.) 

C. The Board Has Authority Under Water Code Section 
1831 to Issue a Cease and Desist Order Based on 
Unauthorized Diversions Under a Claim of Pre-1914 
Right. 

1. The Plain Language of Water Code Section 1831 
Grants the Board Authority to Issue the Cease 
and Desist Order in This Case. 

In 2002, the Legislature amended Water Code section 1831, and 

expanded the Board's enforcement powers by authorizing the Board to 

issue administrative cease and desist orders against any unauthorized 
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diversions. (Stats. 2002, ch. 652, § 6 (AB 2267).) Since 2002, section 

1831 has stated: 

(a) When the board determines that any perso:J) is violating, or 
threatening to violate, any requirement described in 
subdivision ( d), the board may issue an order to that person 
to cease and desist from that violation. 

* * * 

( d) . The board may issue a cease and desist order in response 
to a violation or threatened violation of any of the 
following: 

(1) The prohibition set forth in Section 1052 against the 
unauthorized diversion or use of water subject to this 
division [ division 2]. 

(2) Any term or condition of a permit, license, 
certification, or registration issued under this division. 

(3) Any decision or order of the board issued under this 
part, Section 275, or Article 7 (commencing with Section 
13550) of Chapter 7 of Division 7, in which decision or 
order the person to whom the cease and desist order will be 
issued, or a predecessor in interest to that person, was 
named as a party directly affected by the decision or order. 

(Wat. Code,§ 1831, subds. (a), (d).) A.s set forth above, section 183.1,. 

subdivision (a) authorizes the Board to issue a cease and desist order 

whenever the Board determines that any of the violations listed in 

subdivision ( d) is occurring or threatened. Subdivision ( d)(l) lists as one of 

the violations for which the Board may issue a cease and desist order the 

unauthorized diversion or use of water subject to division 2 (commencing 

with section 1000) of the Water Code. Water subject to division 2 of the 

Water Code includes unappropriated water. (Wat. Code,§§ 1201, 1202; 

see id.,§ 1052, subd. (a).) Unappropriated water includes: 

(1) Water that has never been appropriated. (Wat. Code, § 
1202, subd. (a).) 
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(2) Water subject to a pre-1914 right, but which was not 
perfected by putting the water to beneficial use with due 
diligence. (Wat. Code, § 1202, subd. (b).) 

(3) Water for which a right had been perfected by putting the 
water to use under a pre-1914 right, but where the use later 
ceased. (Wat. Code, § 1202, subd. (b); see also§ 1240 
[appropriative rights are lost for non-use]; Erickson v. Queen 
Valley Ranch Co. (1971) 22 Cal.App.3d 578, 582 [forfeiture 
applies to both pre-1914 and Water Code appropriations.]) 

Under the Water Code's definition of unappropriated water, any water 

claimed under a pre-1914 right that exceeds the actual right constitutes 

unappropriated water subject to division 2. The diversion or use of 

unappropriated water without a water right permit is unauthorized and. 

constitutes a trespass against the State. (Wat. Code, § '1052, subd. (a); 

People v. Shirokow (1980) 26 Cal.3d 301, 309-310.) Thus, if the Board 

finds that the water is validly claimed under a riparian or pre-1914 right, the 

· Board does not have cease and desist authority under Water Code section 

1831, subdivision (d)(l) for diversion or use of that water. But if the Board 

finds that the water is not validly claimed, the water is unappropriated 

water subject to division 2 of the Water Code, and theBoard may issue a 

cease and desist order under subdivision section 1831, subdivision ( d)( 1) in 

response to the unauthorized diversion or use of that water. (Wat. Code, §§ 

1202, 1831 ,subd. (d)(l).) 

Moreover, water that was at one time diverted to a beneficial use, but 

which has reverted to the public domain as a result of five years of 

consecutive non-use, in other words forfeited, is also unappropriated water 

subject to division 2 of the Water Code, and is subject to the Board's cease 

and desist authority as described in section 1831, subdivision (d)(l). (Wat. 

Code,§§ 1240, 1241; 1831, subd. (d)(l).) 

Recently, in Young v. State Water Resources Control Board, supra, 

the Court held that the plain language of Water Code section 1831 means 
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the Board has jurisdiction to determine whether a diversion and use is 

· authorized by a valid pre-1914 right, and to issue a cease and desist order if 

the Board determines that the diversion is unauthorized, as it did in this 

case. (Id., 219 Cal.App.4th ·at 403-407.)9 

2. The History of the Board's Expanding 
Enforcement Authority Demonstrates a 
Legislative Intent to Provide the Board 
Jurisdiction to Determine if a Diversion is 
Authorized Under a Pre-1914 Claim of Right. 

Though the Court need not consider anything other than the plain 

language of Water Code section 1831, to the extent the Court considers the 

wider historical circumstances of the Board's enforcement authority, those 

historical circumstances support the conclusion that the Board had 

jurisdiction to issue the cease and desist order in this case. (See Dyna-Med, 

Inc. v. Fair Employment and Housing Commission (1987) 43 Cal.3d 1379, 

1386-1387) 

Over the past 100 years, the Legislature has expanded the Board's 

enforcement authority against the unauthorized diversion or use of water. 

The Water Commission Act became effective in 1914 (Stats. 1913, ch. 586) 

and was later codified in division 2 of the Water Code. Section 11 of the 

Water Commission Act, later amended and codified as Water Code sections 

1201 and 1202, described the water over which the Board acquired 

9 The Court in Young specifically rejected the argument that 
somehow Water Code section 183 1, subdivision ( e) strips the Board of its 
jurisdiction simply because an individual claims a pre-1914 or riparian 
right. (Young v. State Water Resources Control Board, supra, 219 
Cal.App.4th at 406-407.) The Young Court's conclusion is consistent with 
cases that establish an administrative agency has jurisdiction to determine 
whether it has jurisdiction. (See Weinberger v. Hynson, Westcott and 
Dunning, Inc. (1973) 412 U.S. 609, 627.) 
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· permitting authority as all water not otherwise properly diverted or used 
' 

under a pre-Water· Commission Act (riparian or pre-1914) right. 10 

Section 10 of the Water Commission Act, codified as Water Code 

section 1051,.granted the Board power to investigate waters of the State, 

take testimony regarding water rights, and ascertain whether water had been 

appropriated under the laws of the State. (Stats. 1913, ch. 586, § 10.) 

Section 3 8 of the Water Commission Act, codified as Water Code 

section 1052, stated: 

The diversion or use of water subject to the provisions of this 
division other than as authorized in this division is a trespass, 
and the [Board] may institute in the trial court in and for any 
county wherein such diversion or use is attempted appropriate 
action to have such trespass enjoined. 

(Stats. 1913, ch. 586, § 38.) 

Thus, when the statute now codified as Water Code section 1052 was 

first enacted, the Board had to seek judicial recourse to enjoin unauthorized 

diversions of water. The Board's threshold power under Water Code 

section 1051 to investigate unauthorized diversions and to seek judicial 

recourse under section 1052, however, included investigations into whether 

a diverter who claimed to h0ld a riparian or pre-1914 right actually had 

such a right. The Supreme Court confirmed this principle over 70 years 

10 Water Code section 1201 provides: 

All water flowing in any natural channel, excepting so far as 
it has been or is being applied to useful and beneficial 
purposes upon, or in so far as it is or may be reasonably 
needed for useful and beneficial purposes upon lands riparian 
thereto, or otherwise appropriated, is hereby declared to be 
public water of the State and subject to appropriation in 
accordance with the provisions of this code. 

(See also Wat. Code, § 1202 [describing unappropriated water].) 
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ago in Meridian, Ltd. v. City arid County of San Francisco (1939) 13 Cal.2d 

424. 

The Meridian case involved diversions by the City of San Francisco 

alleged to be in excess of its pre-1914 rights for the Retch Hetchy project. 

The California Supreme Court affirmed that the Board has the power under 

section 10 [ of the Water Commission Act, later codified as Water Code 

section 1051] to investigate all streams of the state for the purpose of 

ascertaining whether the use of water therein is in conformity with the 

water appropriation laws of the state. And the power extends to the use of 

water made under appropriations or attempted appropriations acquired or 

asserted prior to [1914]." (Meridian, supra, 13 Cal.2d at p. 450.) Thus, as 

things stood following Meridian, the Board could investigate unauthorized 

diversions of any kind, even those claimed under riparian or pre-1914 rights. 

The Board's enforcement remedy was limited to filing judicial actions, but 

that was true for unauthorized diversions based on claim of post-1914 water 

rights, as well as claims of riparian and pre-1914 rights. 

Beginning in 1980, the Legislature began to expand the Board's 

enforcement authority. That was the year that the Legislature enacted 

Water Code section 1831. Section 1831 authorized the Board to issue a 

"preliminary" cease and desist order against "any person holding a permit 

or license to appropriate water" who was "violating any term or condition 

of the permit or license." (Former Wat. Code, § 1831, added by Stats. 1980, 

ch. 933, § 13.) This allowed the Board to enforce the terms of permits or 

licenses through its own administrative action. 

In 1987, the Legislature amended Water Code section 1052 to again 

expand the Board's administrative enforcement powers. (Former Wat. 

Code, § 1052, amended by Stats. 1987, ch. 756, § 1.) The amendments 

authorized the Board to petition the trial court to impose civil liability ofup 

to $500 per day for diverting water "other than as authorized" in division 2 
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of the Water Code. (Id., subds. (a), (d).) The Legislature also granted th_e 

Board the authority to impose civil liability administratively, though only in 

years declared critically dry by the Department of Water Resources. (Id., 

subds. (a), (b).) In 1991, the Legislature removed the "critically dry" 

limitation, allowing the Board to impose administrative civil liability in 

response to any unauthorized diversion or use of water. (Former Wat. Code, 

§ 1052, amended by Stats. 1991, ch. 1098, § 1 (AB 2017), subds. (a), (b).) 

In 2002, the Legislature amended Water Code section 1831 and again 

expanded the Board's enforcement powers by authorizing the Board to 

issue administrative cease and desist orders against any unauthorized 

diversions. (Stats. 2002, ch. 652, § 6 (AB 2267).) 

Section 1831 is the culmination of the Legislature's expansion of the 

Board's enforcement authority over unauthorized diversions, including 

those under claimed riparian or pre-1914 rights. The California Supreme 

Court in Meridian recognized the· Board's power to investigate diversions 

(including those exercised under a pre-1914 right) and to seek judicial 

enforcement if the diversion was unauthorized. (Meridian, supra, 13 

Cal.2d at p. 450.) The underlying principle in Meridian has never changed, 

but the Legislature has continually expanded the Board's power to remedy 

unauthorized diversions leading to the creation of its administrative cease 

and desist power in section 1831, subdivision ( d)( 1). 

3. The Courts have Consistently Held That the 
Board Has Jurisdiction to Make All Threshold 
Determinations Necessary to Execute Its 
Responsibilities, Such As the Validity and Extent 
of a Pre-1914 Claim of Right. 

The trial court erred to the extent that it accepted the Plaintiffs' 

argument that only a trial court can adjudicate the validity and extent of a 

pre-1914 claim of right, and that the Board's jurisdiction to enjoin an illegal 
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diversion does not arise until a trial court has made such a determination. 

(CT 2648:25-2649:3, 2650:5-19; 2711.) 

As described above, the Supreme Court in Meridian held that the 

Board had authority to determine whether a diverter who claimed its 

diversion was "made under appropriations or attempted appropriations 

acquired or asserted prior to [1914]," actually had such a right. (Meridian, 

supra, 13 Cal.2d 424, 450.) 

In Temescal Water Companyv. Dept. of Public Works (1955) 44 

Cal.2d 90, the Supreme Court addressed an argument analogous to the one 

made by Plaintiffs, in this case. In Temescal a water company and a water 

district challenged the Board's decision to issue a water permit to a 

conservation district. In granting the permit the Board made a threshold 

determination that there was water available for appropriation. A water 

company and water district with prior rights to divert water argued that the 

threshold determination of the availability of water could only be made by 

the trial court, and not by the Board. (Id.at 93-95.) 

The Supreme Court rejected the argument stating: 

Under the present procedure, the department's determination as 
to the availability of unappropriated water concludes no right to · 
a permit to appropriate water but merely decides a fact upon 
which the department bases the exercise of its discretion. 
Necessarily, the department must make that determination as a 
prerequisite to any exercise of its discretion in the issuance of a 
permit. 

... There appears to be little reason to conclude that the 
requirement that unappropriated water exist is more 
"jurisdictional" than any other fact necessary to be established as 
a condition for obtaining a permit. 

(Temescal, supra, 44 Cal.2d at 103-104.) 

Recently, ih Young, the Court relied on Meridian and Temescal to 

conclude that "the Supreme Court has consistently held that the [State] 
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Water Board has the power or authority to make the threshold 

determination necessary to execute its responsibility to regulate water in the 

state of California." (Young, supra, 219 Cal.App.4th at 404-405.) In this 

case, those threshold determinations include the validity and extent of the 

Waldteufel claim of right, and whether any water was forfeited for non-use. 

(AR 629-634.) 

In Phelps v. State Water Resources Control Board, in an enforcement 

proceeding similar to this one, the Board concluded that individuals had 

diverted and used water illegally, and in that context addressed the 

diverter's claims of riparian and pre-1914 rights. On appeal the Third 

District Court of Appeal upheld the Board's conclusions about the riparian 

and pre-1914 claims of right. (Phelps v. State Water Resources Control 

Board (2007) 157 Cal.App.4th 89, 116-119.) The Board's authority to 

decide the validity of the riparian and pre-1914 claims of right was not 

challenged. Nonetheless, the conclusion that the Board did not exceed its 

authority is implicit in the Court's holding. (Ibid.; see also, North Gualala 

Water Co. v. State Water Resources Control Board (2006) 139 Cal.App.4th 

1577, 1589 [the Board's interpretation of the statutory definition of a 

subterranean stream was entitled to judicial deference because the Board's 

permitting authority over groundwater is limited to water flowing in 

subterranean streams and the .Board has the power to determine whether 

groundwater is subject to the Board's permitting authority].) While the 

Phelps and North Gualala decisions are not directly on point, they are 

additional examples of where Courts have recognized that the Board has 

jurisdiction to determine the extent of its own jurisdiction, and Phelps 

involved a determination of a pre-1914 claim of right. 

Because the Board has authority under the Constitution and the Water 

Code as recognized by the Courts both to make the threshold 

determinations necessary to exercise its authority, and to enjoin 
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unauthorized or illegal diversions of water, it did not exceed its jurisdiction 

when- it issued the cease and desist order to Plaintiffs in this case. 

Ill. THE TRIAL COURT ERRED WHEN IT HELD THAT THE 
FINDINGS ESSENTIAL TO THE CEASE AND DESIST ORDER ARE 
NOT SUPPORTED BY THE WEIGHT OF THE EVIDENCE. 

The trial court found that the Board abused its discretion because "the 

findings essential to the cease and desist orders are not supported by the 

weight of the evidence." (CT 2711.) However, the trial court provided no 

guidance to this Court as to the reasons for its ruling, or any analysis of the 

evidence presented, or the appropriateness of the findings the Board made. 

(CT 2711.) Consequently, this Court must look to the Board's decision for 

guidance as to the findings the trial court found_ unsupported by the 

evidence. (James v. Board of Dental Examiners (1985) 172 Cal.App.3d 

1096, 1107.) In this case, the Board made the findings necessary to support 

the cease and desist order enjoining Millview's illegal diversion in excess 

of the valid diversions under the Waldteufel claim of right, and those 

findings are supported by uncontradicted evidence arid undisputed facts. 

A. To the extent that the Waldteufel Claim of Right Could 
Have Been Perfected, It Was Originally Perfected in 
the Amount of 243 Acre Feet Per Year. 

The Board made the preliminary determination that it did not appear 

that a pre-1914 appropriative right could have been perfected based on the 

Waldteufel claim because the historic diversion and use of water on the 

33.88 acre parcel owned by J.A. Waldteufel and his successors in interest 

appears to have been authorized by an overlapping riparian right. (AR 614-

615, 628-629.) Nonetheless, the Board did.not order the diversion and use 

of water under the Waldteufel claim of right to cease altogether because the 

hearing notice did not adequately raise the issue of the validity of the claim 

of right in its entirety. (AR 647-648.) To the·extent that an appropriative 

right could have been perfected, the Board also determined that the 
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W aldteufel claim of right, as originally perfected, authorized diversion of 

243 acre feet per year. (AR 629-632.) Because the Waldteufel claim of 

right is a pre-1914 claim initiated under the Civil Code, this Court's 

analysis of the evidence the Board relied on begins with the notice posted 

by J.A. Waldteufel. (Civ. Code,§ 1415.) 

On March 24, 1914, J.A. Waldteufel recorded a notice of 

appropriation of water pursuant to Civil Code section 1415. (AR 1327.) 

Mr. Waldteufel's notice stated that:. 

NOTICE is hereby given that I hereby claim the water flowing 
in the West fork of Russian River in Mendocino County, 
California, at the point where this notice is posted to extent of 
One Hundred (100) inches measured under a four inch pressure 
that the purpose for which I claim it is for domestic and culinary 
purposes upon the lands owned by me, hereinafter described, 
contiguous to said River and for the irrigation of said lands; the 
place of intended use is on Lot #103 ofHealey's survey and 
Map of Y okayo Rancho and that I intend to divert said water by 
means of an Electric motor and a six inch centrifugal pump at 
said point of diversion. 

(AR 1327, emphasis added.) Lot #103, referred to in Waldteufel's notice, 

was a 165 acre parcel located on the west side of the West Fork of the 

Russian River to the north and south of what is now Lake Mendocino Drive. 

(AR 1328.) At the time of recording his notice of appropriation, Mr. 

Waldteufel owned a 33.88 portion of Lot #103. (AR 1325-1326.) This 

evidence is uncontradicted, and raises but one reasonable inference which 

the Board found-that the 33.88 acre parcel owned by J.A. Waldteufel was 

the intended place of use. (AR 14.) 

The prosecution team initially assumed that the J.A. Waldteufel 

owned the entire 165 acres of Lot #103. (AR 34, 12.) On cross 

examination at the hearing before the Board by counsel for Sonoma County 

Water Agency, staff for the prosecution team admitted that they had no 

basis upon which to draw the conclusion that J.A. Waldteufel owned all 
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165 acres of Lot #103, and only had evidence that he owned a 33.88,acre 

· parcel. (AR 1028:5-7; 1029:10-1030:21.) There simply is no evidence 

upon which to base an inference that J .A. W aldteufel owned anything other 

than the 33.88 acre parcel on Lot #103. 11 

Plaintiffs understood that the extent of the Waldteufel claim of right 

was at issue, and that the Division of Water Rights staff had concluded 

only that the Waldteufel claim of right likely had a valid basis. (AR 13, 20, 

50:18-20.) Moreover, the party claiming the right to divert has the burden 

of establishing the prerequisite factual basis of the water right at issue .. 

(Tulare Irr. Dist. v. Lindsay-Strathmore Irr. Dist. (1935) 3 Cal.2d 489, 535, 

565-566.) Plaintiffs should not be heard to complain that they have not had 

an opportunity to present contradictory evidence, because they have 

acknowledged they have no other evidence. (RT, December 18, 2012, 

20:14-28, 34:6-9; May 10, 2013, 11:4-24.). 

The Board also found that "some irrigation took place on the 

Waldteufel parcel within a reasonable period of time after J.A. Waldteufel 

filed a notice of appropriation." (AR 631, see Civ. Code, § 1416.) Again, 

the Board's finding is the only reasonable conclusion based on the 

uncontradicted evidence. (AR, 629-631; see Statement of Pacts above, 

section I., C., citing AR 1325; 1206-1207; 1209; 1210:19-1211 :20; 1214:3-

17; 1227:16-1230:19; 1234:12-24; 1236:23-1237:24; 1238:16-24; 1259-

1264; 1344-1345.) 

11 Plaintiffs cited to aerial photographs from 1952 and 1953 that they 
argue show all of Lot #103 in agricultural production. (CT 2651 :17-20, 
citing AR 13 3 0-13 3 1.) This evidence is insufficient to raise the inference 
that J .A. W aldteufel owned all of Lot # 103, or that water diverted under the 
Waldteufel claim of right irrigated all of Lot # 103 in the early 20th century. 
At best, it is wishful thinking by Plaintiffs, and not a reasonable inference. 
(Kidron v. Movie Acquisition Corp., supra, 40 Cal.App.4th at 1580.) 
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Next, in order to determine the limit of the amount of water 

authorized for diversion under the Waldteufel claim of right, the Board 

determined the amount of water that J.A. Waldteufel and his immediate 

successor in interest put to beneficial use. (AR 631-632; Smith v. Hawkins, 

supra, 120 Cal. at 88; See also, Huffordv. Dye, supra, 162 Cal. at 153.) 

Because there is no direct evidence of the amount of water used in those 

earliest years, the Board relied on the opinion, and analytical approach, of 

Dan Putnum, Ph.D., an expert offered by Millview, Hill, and Gomes. (AR 

631-632.) Based on Dr. Putnam's assumptions about the amount of water 

that was needed to flood irrigate alfalfa in the early 20th century, and the 

method of irrigation and crops being irrigated established by the 

uncontradicted evidence, the Board concluded that J.A. Waldteufel, or his 

immediate successor in interest, diverted no more than 243 acre feet per 

year, with a season of diversion between April and October. (AR 631-632, 

citing 1054:17-1057:19; 1340-1343; 1347-1350.) 

Given, that the Board accepted Plaintiffs' expert's opinion and 

methodology as to the amount of water used to flood irrigate the land 

owned by J.A. Waldteufel, Plaintiffs can not reasonably contend that the 

Board's conclusion as to the amount of water used for the beneficial 

purposes described in J .A. Waldteufel' s notice is against the weight of the 

evidence. The Board's conclusion as to the amount of water put to 

beneficial use recognizes the Waldteufel claim of right at the highest 

amount reasonably supported by the uncontradicted evidence. 

Rather than refer to other evidence that either contradicts the evidence 

relied on by the Board, or identify another contradictory but still reasonable 

inference, Plaintiffs argued that Board staff made admissions binding on 

the Board that the Waldteufel claim of right was perfected at approximately 

1400 acre feet per year. (CT 2658:6-26 citing AR 1299, 1520-1521; see 

also, AR 1081: 13-17 .) Plaintiffs identify the Board staffs initial 
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investigative report, a follow up letter from the Chief of the Division of 

Water Rights, and a hearsay statement by a Board staff member. (CT 

2658:6-26 citing AR 1299; 1520-1521; 1395:13-1396:3; 1122:1-1124:13.) 

A cursory examination of these statements show that Board staff did not 

make any conclusion about the amount of water that was put to beneficial 

use by J.A. Waldteufel, or his immediate successor in interest, or state any 

basis upon which to conclude that the Waldteufel claim of right authorized 

any specific amount of diversion. (Id.) The Board staffs statements are 

preliminary and not binding on the Board, and do not otherwise raise any 

reasonable inference as to the amount of water put to beneficial use under 

the Waldteufel claim of right. 

To the extent that Plaintiffs continue to argue that the limit of water 

that can be diverted under the Waldteufel claim of right is the maximum 

amount of water that could be diverted through a six inch suction line, they 

are simply wrong on the law. It is well established that an appropriative 

water right is limited to the amount of water put to actual beneficial use, not 

the capacity of the diversion works. (Smith v. Hawkins, supra, 120 Cal. at 

88; See also, Hufford v. Dye, supra, 162 Cal. at 153; Trimble v. Heller 

supra, 23 Cal.App. at 443; Thayer v. California Development Co., supra, 

164 Cal. at 137; Erickson v. Queen Valley Ranch Co., supra, 22 Cal.App.3d 

at 584.) 

B. The Right To Divert and Use More Than 15 Acre Feet 
Per Year Under the Waldteufel ·claim Of Right Was 
Forfeited For Non-Use For More Than Twenty Years. 

The Board found "that partial forfeiture occurred when the owner of 

the parcel switched from growing alfalfa to less water-intensive crops." 

(AR 632.) The Board based this conclusion on statements of diversion 

filed by Lester Wood between 1967 and 1987, that identified the amount of 

water used and the types of crops being irrigated; and expert testimony that 
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converted estimates of water use from gallons per minute to acre feet per 

year. (AR 632-633, citing AR 632-633; 933,963, 1021:21-1022:25; 1259-

1261; 1288 (questions 6 and 7); 1295.) Based on this evidence the Board 

concluded that "it is unlikely that Lester Wood's diversion and use of water 

varied significantly between approximately 1967 and 1987, or that he 

diverted and used more than 15 acre-feet, or that he diverted water at a rate 

greater than 1.1 [ cubic feet per second], during the irrigation season (April 

through September) in any given year during that period. [footnote 

omitted.]" (AR 633.) As with the other findings of the Board, its 

conclusion is the only reasonable inference based on the uncontradicted 

evidence. 

C. The Board Applied the Appropriate Legal Standard to 
Determine Forfeiture-Five Years of Non-Use. 

Pre-1914 appropriative rights are subject to forfeiture in whole or in 

part if water is not used for a five year period. (Smith v. Hawkins, supra, 

110 Cal. at 1127-1128; Erickson v. Queen ValleyRanch, supra, 22 

Cal.App.3d at 582; Wat. Code, § 1240.) Under this standard, the 

Waldteufel claim of right was partially forfeited during the twenty year 

period that Lester Woods irrigated less water intensive crops. (Id.). 

The trial court erred to the extent it accepted Plaintiffs arguments 

based on North Kern Water II, supra. (CT 2711, 2401:26-2402:9.) 

Plaintiffs, argued that the Court in North Kern II held that in order to 

establish forfeiture, non-use must be proven for a five year period of time 

immediately preceding an adverse claim by a conflicting claimant to the 
' 

water. (CT 2401 :26-2402:9.) Fundamentally, North Kern II is 

distinguishable because the Court in that case did not even attempt to 

address the scope and standards guiding the Board's authority when an 

issue of forfeiture arises as a preliminary determination in a Board 

enforcement proceeding to enjoin unauthorized use of water, rather than in 
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a lawsuit between two parties each claiming the right to use the same water. 

(North Kern IL supra.)12 

In North Kern 11, North Kem Water Storage District (North Kem) 

filed a legal action against Kem Delta Water District (Kem Delta), seeking 

to establish that Kem Delta's pre-1914 appropriative water rights had been 

forfeited in part due to non-use. (North Kern IL supra, 147 Cal.App.4th at 

561-562.) The Court of Appeal issued two opinions in the case, the first of 

which was unpublished. In order to understand the limited holding of 

North Kern 11, this Court must understand the relationship between the 

published and unpublished decisions, and the reasoning which underlies the 

published decision. (See Id. at 559, 560, 566 citing North Kern Water 

Storage Dist. v. Kern Delta Water Dist. (North Kern]), 2003 WL 215821 

(Jan. 3 ( 2003, F033370.)13 

In the first opinion, the Court stated that, in order to establish 

forfeiture, North Kern was required to prove that Kern Delta or its 

predecessors-in-interest had failed to use some portion of Kern Delta's 

entitlement under a decree continuously during a five-year period no later 

12 The Board provided a detailed and thorough analysis· 
distinguishing North Kern IL and explaining why it does not stand for the 
proposition that the Board may find a forfeiture only under circumstances 
where two parties claim conflicting rights to divert water, or that the five 
year period of non-use must be the five years immediately prior to an 
adverse claim by the conflicting claimant. (AR 634-636.) 

13 Unpublished opinions are not precedential. (Cal. Rules of Court, 
rule 8.1115.) The second, published opinion in North Kern II reviewed 
whether the trial court acted consistent with the opinion in North Kern I, 
not whether North Kern I was correctly decided. (See, North Kern IL 
supra, 147 Cal.App.4th at 566, fn.5.) Consequently, it is unclear whether 
the legal conclusions reached in North Kern I & II are applicable outside of 
the facts of those cases. The Board cites to the unpublished opinion in 
North Kern Ito establish what the law of the case was in North Kern II. 
(Cal. Rules ofCourt,.rule 8.1115, subd. (b)(l).) A copy of North Kern !is 
attached to this brief. (Ibid.) 
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than the five years immediately preceding North Kern's assertion of its 

conflicting right to the water, resulting in a "clash of rights." (North Kern I, 

supra, 2003 WL 215821 at *18.) The Court rejected the contention that 

the five year period must be immediately preceding the lawsuit between the 

parties, but concluded that the period must "bear a direct temporal 

relationship to the contrary claim made." (Ibid.) The Court reasoned that 

" [ t ]he doctrines of forfeiture, adverse possession, abandonment and 

prescription are all related [ citation omitted] and, without exception, are 

evaluated in the context of competing claims of the right to use water. 

[ citations omitted.]" (Ibid.) The Court remanded to the trial court for 

further proceedings to determine the exact five year period to be utilized. 

(Id. at fn. 7 .) In the second, published opinion, the Court affirmed the trial 

court's ruling on retrial of the issue of the appropriate five year period to be 

used based on the analysis in its first unpublished opinion. (North Kern II, 

supra, 147 Cal.App.4th 565-567.) 

The Court of Appeal in the North Kern I was wrong and departed 

from prior precedent, and North Kern II is wrong to the extent it read as an 

application of the law of water rights, and not just the law of the case, when 

the Court conflated the doctrines of prescription and forfeiture, finding that 

these doctrines uniformly arise in the context of competing claims for use 

of water by individual parties. (See e.g., North Kern II, supra, 147 

Cal.App.4th at 566, citing North Kern I, supra, 2003 WL 215821 at* 18.) 

The doctrines of forfeiture and prescription are distinct. 

Forfeiture is based on non-use for a five year period. (Wat. Code 

§§1240,.1241; Crane v. Stevinson, supra, 5 Cal.2d at 398 [stating that 

failure to maintain beneficial use under a pre-1914 appropriative right 

results in forfeiture of the right, without specifying that the five-year period 

must bear any relationship to a clash of rights].) And forfeiture is based on 

the public's interest in maximizing beneficial use for the benefit of all. 
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(Smith v. Hawkins, supra, 110 Cal. at 127; Cal. Const. art. X, § 2; see also 

North Kern IL supra 147 Cal.App.4th 555, 577, 584 [allowing a diverter to 

freeze an entitlement to appropriate water, regardless of nonuse, would 

contravene the important public policy embodied in article X, section 2, of 

the California Constitution.]) 

In contrast, the doctrine of prescription or adverse possession is based 

on adverse use by an individual of water claimed by a competing claimant 

for a period of five years. (See City of Pasadena v. City of Alhambra (1949) 

33 Cal.2d 908, 926-927 [a wrongful appropriation may ripen into a 

prescriptive right when the use is actual, open, notorious, hostile, and 

adverse to the original owner, continuous and uninterrupted for a period of 

five years, and under claim of right].) And prescription will not lie as 

against the State when it seeks to enjoin unauthorized use. (People v. 

Shirokow (1980) 26 Cal.3d 301,312, fn. 15.) 

The Board's application of the forfeiture doctrine can arise in 

situations that do not involve a dispute between two competing claimants. 

The Board's administrative enforcement proceeding to enjoin Plaintiffs' 

unauthorized diversion of water is the most immediate example. Similarly, 

the Board may evaluate whether a pre-1914 right has been forfeited in 

determining whether surplus water is available for appropriation by a water 

right applicant, whether or not a competing claimant asserts a right to water 

unused under the pre-1914 right in question. (See United States of America 

v. State Water Resources Control Board (1986) 182 Cal.App.3d 82, 102-

104 [The Board must examine riparian and prior appropriative rights in 

order to determine whether surplus water is available for appropriation].) 

The issue of forfeiture could also arise in a statutory adjudication to 

determine all the rights to water of a stream, in the absence of a clash of 

rights with a competing claimant. (Wat. Code, §§ 2500-2900.) 
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Applying North Kern !I's clash of rights criteria to the Board's 

_ enforcement proceeding in this case would be inconsistent with the 

beneficial use doctrine embodied in Article X, section 2. In effect, applying 

North Kern !I's clash of rights criteria to this case would allow pre-1914 

rights holders to place their rights in cold storage, and retain unexercised 

rights unless and until a competing claimant advanced its claim, preventing 

other prospective appropriators from obtaining permits to appropriate 

unused water. Preventing such a situation is the very reason that over one 

hundred years ago, the Legislature delegated to the Board the power to 

investigate the legitimacy of the water rights claims in this state, and 

delegated the authority to take all appropriate actions. (See, Report of the 

Conservation Commission of the State of California, supra at 20-21, found 

at CT 2587-2588, 2601-2602; Wat. Code,§§ 100, 102,105,275; People v. 

Shirokow, supra, 26 Cal.3d at 309 [The Water Code should be interpreted 

so that the "waters of the state be available for allocation in accordance 

with the code to the fullest extent consistent with its terms."].) 

To the extent that the beneficial use doctrine which underlies 

forfeiture embodies a concern about a clash of rights between the public's 

interest, including all other water diverters, fishery protection, and 

recreational use, this case demonstrates that clash of interests. The West 

and East Forks of the Russian River and a portion of the main stem in 

Mendocino County are fully appropriated July 1 to October 3 1. (AR 644 

citing Board Order WR 98-08, Apen. A, p.26.) Sonoma County Water 

Agency is required to maintain specified instream flows for fishery . 

protection, and recreation use. (AR 645, 1144:9-13, 1147:9-1150:9, 1851-

1852.) The Sonoma County Water Agency and the Mendocino County 

Flood Control District presented evidence that Plaintiffs' increased 

diversions under the Waldteufel claim of right injured their rights to store 

and use water from Lake Mendocino, which is located on the East Fork of 
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the Russian River upstream of the confluence of the West and East Forks. 

(AR 146-150; 1852-1855.)14 

D. The Non-Use During the Forfeiture Period Was Not 
Due to the Lack of Water Availability. 

In order to establish forfeiture for non-use for a period of five years, 

that non-use can not be caused by a lack of available water to divert during 

the time period. (North Kern IL supra, 147 Cal.App.4th at 580-582; Barnes 

v. Hussa (2006) 136 Cal.App.4th 1358, 1372.) The Board found "that non

use during the 1967-1987 forfeiture period was not attributable to a lack of 

water availability. Instead, the amount of water used during that period 

likely was attributable to the irrigation demand of the less water-intensive 

crops being grown on the Waldteufel parcel at the time." (AR 639.) This 

conclusion was based on data from the United States Geological Survey' s 

instream surface flow gage immediately upstream of the point of diversion 

for the Waldteufel claim of right since 1952, and other evidence presented 

by Millview, Hill, Gomes, and the Sonoma County Water Agency. (AR 

638-639 citing AR 1190, if9; 1854, ifl7; 1860; 1167:15-1169:24; 1659-

1672; 1232:3-1233:20; 1822; 1126:19-1127:25.) The Board's finding is the 

only reasonable inference based on uncontradicted evidence. There is no 

evidence to suggest that the reduction in the amount of water used during 

the 1967-1987 period of time was based on unavailability of sufficient 

water to divert the full 243 acre feet of the original Waldteufel claim of 

right. . 

14 To the extent that this Court requires that in order to establish 
forfeiture non-use for a period of five years must bear a temporal 
relationship to the clash of rights, that clash is also demonstrated by the 
evidence presented in the administrative proceeding. (See AR 63 7-63 8, 
644-645.) 
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E. Plaintiffs' Diversions Under the Waldteufel Claim of 
Right Exceeded and Threatened to Exceed the Scope of 
the Waldteufel Claim of Right. 

The diversion and use of water outside the scope of the Waldteufel 

claim of right amounts to the initiation of a new right without authorization, 

and is a trespass against the State. (Wat. Code, § 1052.) The Board found 

that Plaintiffs' diversions exceeded the scope of the Waldteufel claim of 

right between 2002 and 2008. (AR 642-643.) This finding was based on 

Plaintiffs' own data and reports of water usage that established Plaintiffs 

used more than 15 acre feet per year during that time period. (Id. citing AR . 

1193-1195, 113; 1265-1267; 1295; 1301-1309; 1082:8-1089:13; 1104:1-

15.) Millview claims the right, and consequently threatened, to divert up to 

1400 acre feet per year under the Waldteufel claim of right. (AR 1081 :13- · 

17.) In addition, Plaintiffs, diverted water outside the limited, authorized 

season of use under the Waldteufel claim of right. (AR 643 citing AR 1194, 

1265-1267, 1301-1309.) The Board's conclusion that Millview, Hill and 

Gomes have and threaten to divert more than the 15 acre feet per year· 

authorized under the Waldteufel claim of right is the only reasonable 

inference based on the uncontradicted evidence. 

In addition, and as an alternative finding of an unauthorized diversion 

of water, the Board concluded that when Millview changed the point of 

diversion to a place below the confluence of the West and East Forks of the 

Russian River (AR 1286-1287), and changed the place of use to its entire 

service area (AR 1076:23-1077:6; 1094:2-14; 1369; 1859), it likely injured 

other legal users of water in violation of Water Code·section 1706. (Wat. 

Code, § 1706.) This finding was based on evidence of impacts to the 

Sonoma County Water Agency, and fishery resources and recreational uses. 

(AR 644-645, citing 1144:9-13, 1147:9-1150:9, 1851-1852.) 
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In sum, the Board's findings of fact are supported by undisputed facts 

established by uncontradicted evidence, and the trial court abused its 

discretion in concluding that the Board's findings were not supported by 

the weight of the evidence. (David Kikkert and Associates, Inc., supra, 6 

Cal.App.3d at 116.) 

CONCLUSION 

Because the Board had jurisdiction to issue the cease and desist order 

in this case, and because the Board's findings were not against the weight 

of the evidence, the trial court erred when it granted the petition for writ of 

mandamus in this case. Therefore, the Board requests that the Court 

reverse the trial court and remand with instructions to deny the petition and 

enter judgment for the Board. 

Dated: December 17, 2013 

SF20134053 83 
40843468.doc 

Respectfully submitted, 

KAMALA D. HARRIS 

Attorney General of California 
ROBERT W. BYRNE 

Senior Assistant Attome _ General 
GAVING.McC . 

puty Attorney · eneral · 
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~ 
Only the Westlaw citation is cunently available. 

California Rules of Court, rule 8.1115, restricts citation 
of unpublished opinions in California courts. 

Court of Appeal, Fifth District, California. 
NORTH KERN WATER STORAGE DISTRICT, 

Plaintiff, Cross-Defendant, Cross-Complainant, Re
spondent anc;l Appellant, 

V. 
KERN DELTA WATER DISTRICT, Defendant, Cross

Complainant, Cross-Defendant arid Appellant; 
CITY OF BAKERSFIELD, Cross-Defendant, Cross

Complainant and R~spondent. 

No. F033370. 
(Super.Ct.No. 172919). 

Jan. 31, 2003. 
As Modified on Denial of Rehearing March 3, 2003. 

Inferior appropriative water rights holder brought 
action against superior appropriative water rights holder 
alleging, among other claims, that superior appropriat
ive water rights holder had Jost some portion of rights it 
held to Kern River water, which rights had passed to in
ferior appropriative water· rights holder. The Superior 
Court, Tulare County, No. 172919,Kenneth E. Conn, J., 
found that superior appropriative water rights holder 
had forfeited by nonuse a significant portion of its his
toric right to Kern River water and that the forfeited wa~ 
ter had reve1ted to nonappropriated status subject to the 
jurisdiction of the State Water Resources Control Board 
(SWRCB). Both parties appealed. The Court of Appeal, 
Dibiasco, J., held that: (1) Miller-Haggin Agreement 
(MHA) and Shaw Decree did not preclude forfeiture; 
(2) doctrine of contractual estoppel did. not prevent for
feiture action; (3) doctrine of ]aches did not apply; and 
(4) trial court should have selected a specific five year 

· period for use in detennining amount of appropriative 
use by superior appropriative water rights holder for 
purposes of forfeiture. 

Reversed and remanded. 

West Headnotes 

[1] Water Law 405 '8=1607 

405 Water Law 
405Vll Appropriation of Waters 

405Vll(A) Nature and Elements in General 
405k 1606 Abandonment, Relinquishment, 

Cancellation, or Forfeiture of Rights 
405k 1607 k. In general. Most Cited Cases 

(Formerly 405kl51) 
Miller-Haggin Agreement (MHA) and Shaw De

cree, which together fonnalized practices and agree-· 
ments of those who held appropriative rights to Kem 
River water, did not preclude forfeiture by superior ap
propriative water rights holder of rights to 300 cubic 
feet per second (cfs) daily of Kem River water by con
tinuous nonuse; although the documents created a con
tractual right to asse1t, among disputing claimants, a 
priority appropriative right to water put to beneficial 
use, they neither insulated such rights from operation of 
general state water law nor gave them eternal life. 
West's Ann.Cal.Water Code § 1411; West's Ann.Cal. 
Const. Art. X, § 2. 

[2] Water Law 405 '8=1673 

405 Water Law 
405Vll Appropriation of Waters. 

405VII(C) Private Civil Actio:r;1s to Determine, 
· Establish, or Protect Rights 

405k.1673 k. Limitations and !aches. Most 
Cited Cases 

(Fonnerly 405kl52(2)) 
Miller-Haggin Agreement (MHA) and Shaw De

cree, which together formalized practices and agree
ments of those who held appropriative rights to Kem 
River water, did not reflect a waiver by inferior appro
priative water rights holder or city of right to challenge 
superior appropriative water rig_hts holder's retention of 
its appropriative rights to 300 cubic feet per second 
(cfs) daily of Kern River water; although Shaw Decree 
and MHA may have subsumed competing claims under
lying lawsuits settled by documents, neither instrument 

©2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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was susceptible of being read as an intentional relin
quishment in perpetuity by inferior appropriative water 
rights bolder or city of ability to question superior ap
propriative water rights holder's beneficial use of its en
titlement. 

131 Estoppel 156 ~62.6 

156 Estoppel 
156[11 Equitable Estoppel 

l 561Il(A) Nature and Essentials in General 
I 56k62 Estoppel Against Public, Government, 

or Public Officers 
l 56k62.6 k. Contracts. Most Cited Cases 

Estoppel 156 ~78(1) 

156 Estoppel 
156m Equitable Estoppel 

156III(B) Grounds ofEstoppel 
156k78 Contracts 

l 56k78( I) k. ln general. Most Cited Cases 
Doctrine of contractual estoppel did not prevent in

ferior appropriative water rights holder and city, as suc
cessors in interest to parties bound by Miller-Haggin 
Agreement (MHA) and Shaw Decree, which together 
formalized practices and agreements of those who held 
appropriative rights to Kem River water, from asserting 
that superior appropriative water rights holder forfeited 
rights to 300 cubic feet per second (cfs) daily of Kem 
River water by nonuse; inferior appropriative water 
rights holder and city did not question contents of docu
ments, did not contend agreements did not express in
tentions of paities at time, and did not take positions in
consistent with those taken by their predecessors in in
terest when documents were created. West's 
Ann.Cal.Evict. Code§ 622. 

[41 Water Law 405 ~1609 

A05 Water Law 
405VII Appropriation of Waters 

405V1I(A) Nature and Elements in General 
405kl 606 Abandonment, Relinquishment, 

Cancellation, or Forfeiture of Rights 
405k 1609 k. Proceedings to detennine 

rights. Most Cited Cases 
(Fonner[y 405kl52(2)) 

Doctrine of ]aches did not prevent inferior appro
priative water rights holder and city from asserting that 
superior appropriative water rights bolder forfeited 
rights to 300 cubic feet per second (cfs) daily of Kem 
River water by continuous nonuse; although inferior ap
propriative water rights holder and city waited for over 
100 years after senior appropriative water rights holder 
commenced surplus releases to bring their actions for 
forfeiture, no dispute arose until more than 80 years 
later when superior appropriative water rights holder 
sought to increase its own use beyond historical 
amounts, and after that date inferior appropriative water 
rights holder and city objected to any increased use and 
commenced negotiations with superior appropriative 
water rights holder to resolve dispute. West's 
Ann.Cal.Civ. Code§ 3527. 

[5] Water Law 405 ~1607 

405 Water Law 
405VI1 Appropriation of Waters 

405Vll(A) Nature and Elements in General 
405k 1606 Abandonment, Relinquishment, 

Cancellation, or Forfeiture of Rights ' 
405kl607 k. In general. Most Cited Cases 

(Fonnerly 405k 151) 
Superior appropriative water rights holder's histor

ical practice of releasing surplus water to junior appro
priators was not a beneficial use that precluded forfeit
ure to rights to 300 cubic feet per second (cfs) daily of 

· Kem River water by nonuse; Miller-Haggin Agreement 
(MHA) and Shaw Decree, which together formalized 
practices and agreements of those who held appropriat
ive rights to Kem River water, did nothing to establish 
any independent right or duty with respect to any re
leased water, and releases of water to junior appropriat
ors, which was mandated by law and followed by prac
tices of parties and wa:tennaster, were not a sale, a 
transfer or a beneficial use. West's Ann.Cal.Water Code 
§ 1411; West's Ann.Cal. Const. Art. X, § 2. 

[6] Water Law 405 ~1607 

405 Water Law 
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405Vll Appropriation of Waters 
405Vll(A) Nature and Elements in General 

· 405k 1606 Abandonment, Relinquishment, 
Cancellation, or Forfeiture of Rights 

405k 1607 k. In general. Most Cited Cases 
(Formerly 405k151) 

Trial court should have selected a specific five year 
period no later than five years immediately preceding 
date that dispute arose between parties for use in de
termining amount of appropriative use by superior ap
propriative water rights holder for purposes of forfeiture 
of water rights, rather than relying on 45 year period; 
dispute arose when superior appropriative water rights 
holder sought to increase its own water use beyond his
torical amounts. West's Ann.Cal. Water Code§ 124 l. . 

[71 Water Law 405 €=1607 

405 Water Law 
405VII Appropriation of Waters 

405VIl(A) Nature and Elements in General 
405k 1606 Abando1unent, Relinquishment, 

Cancellation, or Forfeiture of Rights 
405k 1607 k. In general. Most Cited Cases 

(Formerly 4051<151) 
Determination of amount of water forfeited by su

perior appropriative water rights holder for continuous 
nonuse required a determination of what was actually 
not used for entire statutory five year period, not what 
exceeded average use for that period without regard to 
daily, monthly or seasonal usage, and thus, trial court 
improperly relied on superior appropriative water rights 
holder's yearly average use of "approximately 159,286 . 
acre feet per year on average." West's Ann.Cal.Water 
Code§ 1241 .. 

(81 Water Law 405 €=1695 

405 Water Law 
405V!l Appropriation of Waters 

405Vl1(C) Private Civil Actions to Detennine, 
Establish, or Protect Rights 

405k1695 k. Rehearing and review. Most 
Cited Cases 

(Fo1merly 405k152(12)) 
Superior appropriative water rights holder waived 

objection to form of trial court's orders in favor of city 
on its claims for indemnification and breach of contract 
by failing to raise issue at trial court and conceding that 
minute order, made in open court, finally disposed of 
the causes of action. 

APPEAL from a judgment of the Superior Cou1t of Tu
lare County. Kenneth E. Conn, Judge.Law Offices of 
Young Wooldridge, Ernest A. Conant, Scott K. Kuney 
and Steven M. Torigiani; Best, Best & Krieger, Gregory 
K. Wilkinson and Arthur L. Littleworth for Plaintiff, 
Cross-defendant, Cross-complainant, · Respondent and 
Appellant North Kern Water Storage District. 

McMurtrey & Haiisock, Gene R .. McMurtrey and James 
Worth; Smiland & Khachagian, William M. Smi!and 
and Theodore A. Chester, Jr. for Defendant, Cross
complainant, Cross-defendant and Appellant Kern Delta 
Water District. 

Duane, Mon-is & Hecksscher, Thomas M. Berliner and 
Colin L. Pearce; Bart J. Thiltgen, Alan D. Daniel and 
Duane Monis, LLC, for Cross-defendant, Cross
complainant and Respondent City of Bakersfield, 

OPINION 
DIBIASO, J. 

STATEMENT OF THE CASE 
*1 Plaintiff and cross-appellant North Kem Water 

Storage District (North Kem.) filed an action against de
fendant and appellant Kem Delta Water District (Kem 
Delta) FN1 alleging, among other claims, that Kem 
Delta had lost some portion of the rights it held to Kern 
River water, which rights had passed to Nmth Kem. 
The complaint relied upon a number of legal theories, 
including purchase,· forfeiture for nonuse, forfeiture by 
unreasonable use, abandonment, intervening public use 
and prescription. 

FNJ. North Kern was fom1ed and has operated 
as a water storage district pursuant to division 
J 5 of the Cali fom ia Water Code, sections 
39000 et. seq. Kem Delta is a public entity and 
political subdivision fonned and existing under 
the authority of division 13 of the code, sec-

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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tions 34000 et. seq. 

Kem Delta filed a cross-complaint, which named 
North Kern and respondent City of Bakersfield 
(Bakersfield) as cross-defendants. The cross-complaint, 
by a number of legal theories, sought a detem1ination 
that Kem Delta had lost none of its Kern River water 
rights and, in the alternative, a determination that 
Bakersfield was obliged to indemnify Kern Delta to the 
extent such rights had been lost. Bakersfield filed its 
own cross-complaint which named Kern Delta and 
North Kem as cross-defendants and sought, on several 
legal grounds, a declaration that Kem Delta and North 
Kern had forfeited some of their Kern River rights. 
North Kem filed a cross-complaint against Bakersfield 
and Kem Delta. 

Prior to trial, Bakersfield moved for summary adju
dication of the fourth, fifth and ninth causes of action 
(indemnification and breach of contract) of Kern Delta's 
cross-complaint. The motion was granted.FN2 

FN2. This order is challenged on appeal by 
way of two footnotes, Nos. 15 and 48, in Kem 
Delta's opening brief. 

After a lengthy trial without a jury, the trial court 
issued its statement of decision. In essence, the trial · 
court found that Kem Delta had forfeited by nonuse a 
significant p01tion of its historic right to Kern River wa
ter and that the forfeited water had reverted to nonap
propriated status subject to the jurisdiction of the State 
Water Resources Control Board (SWRCB). The trial 
court rejected. al1 other claims raised by the parties in 
their respective pleadings, including Nmth Kern's con
tention that the water lost by Kem Delta had passed to 
North Kern as a junior appropriator. 

Both Kem Delta and North Kem have appealed, 
challenging the trial court's decision. 

STATEMENT OF FACTS 
A. Introduction 

The Kem River is a natural watercourse, which ori
ginates in the SietTa Nevada mountain range and drains 
into the southern San Joaquin Valley through a series of 

forks and sloughs a few miles northeast of Bakers°field. 
The flow of the Kern River, like most rivers originating 
in the SietTa Nevada, varies widely from season to sea
son and year to year, ranging from less than 200,000 
acre feet of water to more than 2,500,000 acre feet per 
year (afy). The maximum seasonal flow, derived from 
melting snows of the Sierra Nevada, occurs in late 
spring or early summer. The water of the Kem River 
has been dive1ted for agricultural use since the early 
1860's through a series of canals managed by a number 
of canal companies. Since the late 1800's, all of the nat
ural flow of the Kem River has been fully appropriated 
and beneficially used by the canal companies and area 
landowners. Not surprisingly given the ebb and flow of 
the river, disputes over water rights have arisen when 
the water supply runs short. Water shortage is the rule, 
rather than the exception, on the Kem River, especially 
during peak irrigation seasons. 

*2 The existing rights to Kem River water date 
back to the 1860's. Kern Delta's primary right was first 
established in 1870, when one of its predecessors, Kem 
Island ln-igation and Canal Company (Kem Island) filed 
a notice of appropriation.FNJ The right is considered a 
pre-1914 appropriative right because it antedated the 
1913 Water Commission Act (WCA), legislation that 
created a system of statutory appropriative water rights 
now administered by the SWRCB. Both North Kem and 
Bakersfield also hold rights to Kern River water which 
date back to the 1860's and thus also predate the WCA: 
The administration of these rights among the parties and 
their predecessors in interest has been accomplished by 

. an intricate, careful system of measurement in effect 
since 1894 and principally governed by two documents, 
the Miller-Haggin Agreement (MHA) and the Shaw De
cree, which together have formalized the practices and 
agreements of those who hold appropriative rights to 
Kem River water. 

FN3. Though in this op1111on we may use only 
the name of a party to this appeal, we intend 
any such reference to include, whenever neces
sary for historical accuracy, the party's respect
ive predecessor or predecessors in interest, as 
appropriate. 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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B.MHA 
In the late l 800's, a dispute arose between upstream 

appropriative users of Kem River water (including the 
predecessors in interest to all three paiiies) and down
stream riparian right holders. Ultimately at issue was 
whether the riparian rights were recognized by Califor
nia law and, if so, whether they were paramount to the 
appropriative rights. In the historic decision of Lux v. 
Haggin (1886) 69 Cal. 255, the Supreme Court legitim
ized the riparian rights under California law and found 
them superior· to the appropriative rights unless an ap
propriative right predated the acquisition of the riparian 
. property. The matter was remanded for retrial to de
termine the age of the rights in question, FN4 but, to 
settle the dispute, the upstream users (known as first 
point users) and the downstream landowners (known as 
second point users) entered into the MHA on July 28, 
1888. All the current uses of Kern River water are sub
ject to the MHA and are limited to those who hold a 
right specified in the agreement as either a first or 
second point user. 

FN4. It appears undisputed that Kem Island's 
appropriative filing pred·ated the purchase dates 
of the riparian claimants. Thus, Kem Island's 
rights were paramount to those held by the ri
parian downstream users. 

The MHA requires Kem River water to be meas
ured on a regular basis at two locations, the first at an 
upstream point then known as the Beardsley Ditch and 
the second at a downstream point then known as the 
Joyce CanaJ.FNs The parties do not dispute that these 
measurements have been made continuously on a daily 
basis since the inception of the MHA and are accurate. 
The agreement also confirmed the apportionment of 
Kem River water between the first point users and the 
second point users in accordance with preexisting 
rights. The MHA thus did not convey or create any wa
ter rights; instead, it merely recognized the rights previ
ously held by the parties and apportioned the water 
between the two groups of litigants. The agreement did, 
however, recognize that Kern Island had a first priority 
right to 300 cubic feet per second (cfs) daily and that 
only after this entitlement had been satisfied did the ap-

portioned rights among the remaining holders, first and 
second point alike, begin. Specifically, the agreement 
provided: 

FN5. Currently, Bakersfield is responsible for 
the measurements. 

*3 "W11en the amount of said waters flowing at said 
First Point of Measurement does not exceed three 
hundred (300) cubic feet flowing per second, the Kern 
Island lrTigating Canal Company, one of the parties of 
the second part [first point users],. its successors and 
assigns, shall be entitled to all thereof . 

"W11en the amount of said waters flowing at said First 
Point of Measurement during said months of March, 
April, May, June, July and August {irrigation season 
or MHA season] exceeds three hundred (300) cubic 
feet flowing per second, then of the amount thereof 
over and in excess of said first three hundred (300) · 
cubic feet per second, the parties of the first part 
[second point users], their heirs, executors, adminis
trators and assignees, shall be entitled to one-third 
(1/3), and the parties to the second part [first point 
users], their heirs, executors, administrators and as
signees, shall be entitled to two-thirds (2/3).... The 
water allotted to the [first point users], other than the 
three hundred (300) cubic feet flowing per second, 
above specifically allotted to the Kem Island Irrigat
ing Canal Company, ... to be taken out, used and dis
posed of by them in any manner, at any place and for 
any purpose they may. think proper, or arrange or 
agree upon among themselves. Said three hundred 
(300) cubic feet of water flowing per second, so spe
cifically allotted to said Kem Island Irrigating Canal 
Company, to be by it taken out, used and disposed of 
in any manner, at any place and for any purpose it 
may think proper. 

"During the months of January, February, Septem
ber, October, November and December {off season 
months] of each and every year, the Kern Island l!Tig
ation Canal Company, its successors and assigns, as 
to the first three hundred (300) cubic feet flowing per 
second, and the parties of the second part [first point 
users], their heirs, executors, administrators and as-

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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signs, as to all over and above said first three hundred 
(300) cubic feet flowing per second, shall be entitled 
to all the water flowing in s_aid Kem River at any 
point above said Second Point of Measurement, and 
may intercept, divert, take out, use and consume the 
same in such manner, and at such points and places, 
and for such purposes, as they may desire. Any and 
all water to which the parties of the second part [first 
point users] are entitled hereunder, which shall not 
have been dive1ied by the parties of the second pa1i 
[first point users], their heirs, executors, . administrat
ors or assigns, or some of them, before reaching said 
Second Point of Measurement, shall, upon and after 
passing said Second Point of Measurement, belong to 
the parties of the first part [second point users], their 
heirs, executors, administrators and assigns, to be 
used and enjoyed by them as the other waters which 
they shall receive as hereinabove provided." 
(Emphasis added.) 

The agreement further required that the rights held by 
the parties shall be "diminished so as to make each 
contribute pro rata to the amount by this Instrument 
allotted to the [second point users]; and to the said 
three hundred (300) cubic feet allotted to the Kem Is
land inigating Canal Company." 

*4 The MHA has been amended from time to time 
by the parties and their successors in interest, but the 
agreement has remained essentially the same. 

C. Shaw Decree 
A few years after execution of the MHA, again 

when the available water was not sufficient to meet all 
the demands of the claimants, a new dispute arose 
among the first point users concerning diversions. This 
dispute also ended in litigation. The first point users 
sought an injunction against diversions by Kern Island 
FN6 which interfered with the remaining first point ap-
propriative rights.rN7 · 

FN6. Kem Delta now administers the appropri
ations of Kern Island, Buena Vista, Stine and 
Farmers. However, it is clear the parties are 
primarily fighting over the Kem Island rights, 
which have first priority and provide the meas-

ure for all other first point rights. Nonetheless, 
by limiting our discussion to the Kern Island 
rights, we do not mean that any amount for
feited is conespondingly limited to Kem Island 
rights. Any amount forfeited may well include 
portions of Kem Delta's other appropriations. 

FN7. There are 31 historic first point rights or 
entitlements, which are now held by three entit
ies; all are parties to this action. 

In 1901, Judge Lucien Shaw issued a decision 
thereafter known as the "Shaw Decree." The decree re
affirmed the MHA, set a maximum flow available for 

. diversion and appropriation by each first point user, and 
established an order of priority for diversions among 
them, including Kem Island. These conditions are 
sometimes refe1Ted to as "theoretical" or "paper" enti
tlements and· apply whenever there is insufficient water 
to meet the claims of all right holders-a frequent occur
rence. The second point users were not impacted by the 
Shaw Decree. 

The Shaw Decree rested upon the existing historical 
rights identified in the MHA and confirmed Kem Is
land's priority to the first 300 cfs of flow.FNs The de
cree listed each right holder and the specific quantity of 
water to which the holder was entitled when there is 
sufficient water to be apportioned.· FN9 The decree also 
confomed that the rights of the first point users are sub
ordinate to Kem Island's 300 cfs priority and to the 
second point priorities, which had been set by the MHA. 

FN8. Kem Island was also awarded an addi
tional 56 cfs entitlement, which had a much 
later priority, fifteenth of fifteen. 

FN9. The decree states in relevant part: " ... the 
right of each of said plaintiffs to divert and ap
propriate said waters includes the right to use 
the same and furnish the same to others to be 
used ... , but not to suffer the same to be wasted, 
and that as between themselves, when there is 
not sufficient water available for all of said 
plaintiffs, the order of right and priority shall 
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be as follows: [Fifteen separate priorities then 
follow, including Kem Island's 300 cfs daily 
(approximately 210,000 afy) and those held by 
North Kern's predecessors.]" 

The Shaw Decree noted that the custom on the river 
had always been to divert only that amount of water re
quired for use by a particular appropriator and to allow 

. the unused water to f1ow back to the river for use by 
holders of junior rights, a practice which continued after 
the decree.r'Nro The unused water has been tradition
ally termed "release water," although neither the MHA 
nor the Shaw Decree contains these words. 

FN l 0. The decree states that the water in dis
pute (that of the Kern River) was necessary for 
irrigation, domestic and mechanical purposes, 
had been used for these purposes when diverted 
and had not been wasted. Both the Shaw De
cree and the MHA appear to accept that the 
parties who hold rights to water from the Kern 
River have perfected those rights by reasonable 
and beneficial use of the water claimed. Both 
documents frame the issue decided as a dispute 
upon holders of a perfected right when water is 
unavailable to satisfy all existing water rights. 

Land ownership along the Kern River has changed 
through the years, but the rights and the obligations 
identified in the MHA and the Shaw Decree run with . 
the land. The MHA and the Shaw Decree together have 
governed the river's use for more than a hundred years. 
The entitlements recorded in the documents are meas
ured daily and the extent of the actual uses vary signi
ficantly from day to day, month to month and year to 
year.FNr' The parties have consistently referred to the 
two documents in light of historical demand, historical 
use and historical practices when setting policy for ad
ministering the river. All river users share the costs of 
the facilities and operations required to move the water 
along the system. The first point users also share 
amongst themselves the costs of measuring and report
ing.FN12 

FN1 l. A "nonnal" year for the Kern River oc
curs when f1ows are between 74 percent and 

125 percent of "average." Less than one third 
of the years are "normal" under this standard. 

FN12. Cunently, half the cost of operations 
and facilities is borne by the first point users 
and half is borne by the second point users. Re
porting costs are dlvided in. thirds-one-third 
paid by Kern Delta, one-third by North Kern 
and one-third by Bakersfield . 

D. North Kern 
North Kem was formed in 1935. In 1950, it under

took to develop its water supply system. As part of this 
project, N01ih Kem acquired water rights in 1952 from 
several holders of pre-1914 appropriative rights, some 
of which were and remain subject to the MHA and the 
Shaw Decree."N13 North Kern assessed its water sup
plies based on its paper entitlements as well as upon the 
historic availability of release water. North Kern then 
made substantial investments in its water storage and 
delivery systems. S.ince 1968, the land within the North 
Kern district has .been fully developed for agricultural 
purposes. 

FN13. North Kem holds the following paper 
entitlements to water under the MHA/Shaw 
Decree: James (1st), Anderson (1st), Meacham, 
Plunkett, Joyce, Johnson, Pioneer (1st), Beard
sley (1st) (30 percent), Anderson (2d), James & 
Dixon, McCaffrey, McCord (51 percent), Cal
loway (80 percent), Railroad (80 percent), 
James (2d), Pioneer (2d), Beardsley (2d) (30 
percent). · 

*5 From 1954 to 1996, North Kem used an average 
of 167,000 afy of Kern River water, of which 92,000 
came from its own paper entitlement FN14 and the rest, 
an average of 66,000 acre feet, from release water of 
which, 95 percent, or an average of 63,000 acre feet, 
was from Kern Delta or its predecessors."Nr, Obvi
ously, the amount of release water used by N01ih Kem 
varied substantially from month to month and season to 
season. 

FN 14. North Kem has used its full entitlement 
eve1y year but one. North Kern's use of release 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

11 nnnn 11 

WR-193

005119



Not Reported in Cal.Rptr.2d, 2003 WL 215821 (Cal.App. 5 Dist.) 
Nonpublished/Noncitable (Cal. Rules of Court, Rules 8.1105 and 8.1110, 8.1115) 

Page 9 of 29 

Page 8 

n (Cite as: 2003 WL 215821 (Cal.App. 5 Dist.)) 

n 

() 

0 

0 

0 

0 

0 

water has not caused any problem for 
Bakersfield, which has sufficient water to meet 
its cun-ent needs. 

FN 15. The experts testifying at trial each selec
ted their own time period for purposes of calcu
lating annual averages, excluding or including 
wet years or dry years or taking other factors 
into account. Their respective numbers di
verged accordingly. 

E. Bakersfield 
In April of 1976, Bakersfield acquired, from Ten

neco West, several of the appropriated water rights 
identified in the MHA and the Shaw Decree.FN 16 The 
Kem River. is an important water source for the city. 
Bakersfield works in close cooperation with the other 
MHA paiiies in managing the entitlements, especially in 
its present role as river administrator. 

FN16. The contract between Bakersfield and 
Tenneco described the Kem Island rights and 
their relationship to the MHA and the Shaw 
Decree as follows: "said rights are known and 
identified by the names used herein, and have 
ce1iain priority dates, priorities and quantities. 
Said priority dates, priorities and quantities are 
more particularly described in the [MHA] of 
1888, ... and subsequent amendments thereto 
and were interpreted in the Shaw decree of 
1900 ... , and the acquisition herein of said wa
ter rights is intended to include said priority 
dates, priorities and quantities enumerated_ in 
said documents." 

In June 1976, Bakersfield FNl 7 sold to Kem Delta 
certain of the Tenneco water rights and canal facilities. 
The rights conveyed included the Kem Island 300 cfs 
priority, were transferred by quitclaim deed, and were 
described as "whatever they may be." Both parties were 
aware of the history of the river, the historical practices 
and the governing agreements. Both parties were also 
aware that the entitlement acquired by Kern Delta his
torically had not been put to full use. The purchase 
agreement was made subject to the MHA and Shaw De
cree, as well as to other agreements governing the river. 

The rights were conveyed "subject to the legal con
sequences, if any, of the actual administration of said 
agreements, documents and decrees .... " At the time of 
the sale, Bakersfield knew that North Kern took a sub
stantial portion of the water released by Kem Island and 
its successors. 

FN 17. Bakersfield holds paper entitlements to 
the following rights: Kem River Conduit, 
Castro, South Fork, Beardsley (1st) (70 per
cent), Wilson, McCord (49 percent), Calloway 
(20 percent), Railroad (20 percent), and Beard
sley (2d) (70 percent). 

F. Release Water 
As both the MHA and the Shaw Decree reflect, 

each day the use of the river water begins with the Kem 
Delta, which now holds the former Kern Island entitle
ment. Kem Delta's decision to either use or release 
some or all of its entitlement sets the amount available 
each day for use by junior right holders. The daily 
amount released by all first point users is governed by 
the amount of water available in the river FNis and the 
amount of water requested by more senior right holders, 
beginning wi.th Kern Delta. Each subsequent user either 
uses or releases water based on the amount of water 
available to it and its particular needs for the day. Thus, 
each subsequent right holder makes its own decisions 
based on the daily decisions of more senior right hold
ers, subject always to the amount of water provided by 
the river itself, in accordance with the historical prac
tices. 

FNl 8. For example, even though Kern Delta's 
. paper entitlement is 300 cfs, the river's natural 

flow might be less on any given day in any giv
en year. 

Release water is not recorded or treated as a trans
fer or sale to junior right holders. Release water is not 
ordered and cannot be used until it is relinquished each 
day by a more senior right holder. Most of Kern Delta's 
release water is generated during the winter when Kern 
Delta historically has not had a use for all the available 
water by reason of low crop demands, the lack of 
spreading FN19 facilities, the significant use of ground 
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water instead of river water for iITigation by farmers in 
the district, or other factors. Both Kern Delta and North 
Kem have lesser inigation needs in the winter, but 
North Kern has an established spreading practice. 

FN 19. Spreading consi'sts of flooding fallow 
land with excess water for the purpose of re
charging the underlying ground water basin. 

*6 During the period from 1954 to 1976, the prede
cessors in interest to Kern Delta released an average ·of . 
87,000 acre feet of water to the river each year, primar
ily during the winter months. This use was less than the 
full MHA entitlement. Ninety percent of all the release 
water in the river originated with Kern Delta. Although 
that figure has increased since 1976, Kem Delta cur-

Year Actual Entitlement 

rently does not have _a demand for more then 200,000 
afy on average; this number would be higher if Kem 
Delta constructed spreading facilities. 

After acquiring the water rights from Bakersfield, Kem 
Delta made public its intention to increase diversions in 
excess of its historical use. Both Bakersfield and North 
Kern objected to any diversion beyond Kern Delta's his
torical use. Despite these objections, and since 1981, 
Kern Delta has consistently diverted and used more 
Kem River water than did its predecessors. Kern Delta's 
expert compared Kern Delta's use with that of its prede
cessors as follows: 

Use Release ~-..... -~-..... -----------------.................. ...,,. ....................... """""""""'"""'~------
... 1_9_68_-_19_7_6_P_re_-K_e1_11_D_e_lt_a __ 2_5_0;..,,2_77_afy..;;.._ _______ 16_3..;,,.,3_7_0_a..;afy, __ ~---------27 ,000 afy 

1981-1994 Post-Kern Delta 250,498 afy 
The increase in use necessarily has reduced the 

amount of release water available to junior right hold
ers. From 1977 to 1996, the period following Kem 
Delta's acquisition of the rights, approximately 52,000 
acre feet of release water was available to North Kem, 
an amount less than what was available both before 
1977 and historically. 

G.SWRCB 
The SWRCB declared in 1964 that the waters of the 

Kem River were fully appropriated. (SWRCB decision 
No. 1 i 96.) As a result, the SWRCB will not consider 
application for an appropriative right to the waters of 
the Kern River unless the application is accompanied by 
a study showing unappropriated waters are available. 
The decision was reaffomed in 1989. Anticipating that 
the trial court might find that some of Kem Delta's 
rights had been forfeited, the parties petitioned for the 
appropriation of any such forfeited water. These applic
ations are currently pending before the SWRCB, which 
has defened any action until the conclusion of this litig
ation.fN20 

FN20. Kem Delta has asked this comi to take 
judicial notice cf a letter from the SWRCB 

182,175 afy 68,000 afy 
dated October 8,. 1999, which expresses S\VR
CB's decision to defer action on the petitions 
while this case is pending. We grant the re- quest. 

H. Key Findings of the Trial Court 
The trial court made numerous findings in its state

ment of decision. Many are not challenged by any party 
on this appeal, such as the trial court's decision that 
No1ih Kem failed to prove its contentions that Kern 
Delta had abandoned its rights and that North Kern had 
acquired a portion of Kern Delta's water right by pre
scription, inverse condemnation or an intervening pub
lic use. Bakersfield has not appealed from the trial 
court's adverse ruling on Bakersfield's crossscomplaint 
for damages against Kern Delta for breach of contract. 

In defining the water rights held by the parties, the 
trial court found: 

1. The water rights in question are appropriative 
rights, not contractual rights. The MHA did not create 
water rights, but merely confirmed the rights held at 
the time of the agreement. The agreement also was 
never intended to and did not remove any right held 
outside the purview of California water law. 
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*7 2. The Shaw Decree also did not create any rights, 
but merely confirmed and allocated the rights already 
obtained by appropriation. The Shaw Decree elimin
ated any need to perfect the appropriative rights be
cause it confirmed a given quantity to each right hold
er. 

3. The rights held by the parties are appropriative and 
not riparian because the South Fork of the Kem 
River, the watercourse involved in Kem Delta's ri
parian claim, ceased to be a nahll"al waterway in 1868. 

4. North Kem did not purchase any release water in 
1952. A fair reading of the 1952 purchase agreement 
discloses no guarantee of any specific quantity of wa
ter. 

5. The 1976 Bakersfield/Kern Delta agreement for the 
sale of water rights was not ambiguous-Bakersfield 
only sold the water rights it had "whatever they may 
be" and the sale was subject to the actual administra
tion of the water under the MHA and the Shaw De
cree. 

As to the administration of the river, particularly 
the practice of releasing water to junior appropriators, 
the trial court found: 

1. Kem Delta holds the first priority right, through its 
predecessor Kem Island, to divert and appropriate 
from the Kem River 300 cfs daily. The entitlements 
established by the Shaw Decree are calculated on a 
daily basis. 

2. The historical practice was to release water to the 
river whenever there was, on any given day, a surplus 
above the actual demand of the particular right hold
er, which water was available for use by junior right 
holders having a demand for the water on that day. 
All parties understood that the release of any quantity 
of water on a given day was available on that day 
only and that each day on the river is a "new" one for 
purpose of calculating release water. 

3. Use of release water was at all times permissive, 
without fonnalization, prior communication, acknow-

ledgement or transfer agreement. There existed his
torically "cooperation and consent" among the first 
point users with respect to the practice of releasing 
water and the use of released water. 

4. Release water is not addressed directly in either the 
Shaw Decree or the MHA. 

5. The existing system of diversion and distribution 
works well and results in a predicable distribution 
system and full beneficial use of all the water avail
able, a state of affairs which should be preserved in
sofar as possible. 

6. During the period 1954-1976, Kem Delta released 
on average 87,000 afy of water per year. During the 
same period, North Kern diverted and beneficially 
used on average 66,000 afy of water, of which 63,000 
afy was water released by Kern Delta. 

Finally, with respect to forfeiture, the trial court found: 

1. Kem Delta's pre-1914 rights were subject to the 
rule of statutory forfeiture. The five-year period- may 
be any period of continuous historic nonuse and need 
not be the five-year period immediately preceding the 
commencement of the legal action seeking to prove 
forfeiture. 

2. Kern Delta has forfeited a portion of its appropriat
ive rights by nonuse for a continuous five-year period 
based on annual averag~s over 45 years. Kem Delta 
has used on average approximately 159,286 · afy, 
which is the extent of its preserved entitlement. The 
remaining portion of Kem Delta's entitlement has 
been forfeited through nonuse. 

*8 3. Article X, section 2 of the California Constitu
tion (article X, section 2) precludes Kem Delta's use 
of water rights in excess of historic amounts; to do so 
would be an unreasonable use because it would harm 
other water right holders. 

4. When an appropriative right is forfeited under the 
statute, the right reverts to public use. Because a por
tion of the water rights formerly held by Kern Delta 
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has been forfeited, the Kem River is no longer fully 
appropriated. That portion of the water, which has be
come unappropriated, is now subject to appropriation 
under the applicable procedures and the jurisdiction 
of the SWRCB. 

DISCUSSION 
Kern Delta Appeal 

I. 
[I] Although the record is complex, as are the argu

ments of the parties, this case for· the most part involves 
competing legal principles, and the critical facts are 
generally not disputed by the parties. The trial court's 
statement of decision is detailed and well organized, 
and separates the court's findings and analysis by the 
various theories raised by the parties, and the parties in 
large part do not challenge the trial court's factual find
ings. North Kern lost all its claims against Kern Delta 
except for two-forfeiture for nonuse and a contention 
under article X, section 2, which prohibits unreasonable 
use of water resources. Essentially, the trial court found 
that Kem Delta had not used its full entitlement under 
the MHA and therefore had forfeited a portion of its 
rights. Kern Delta contests this determination and .dis
putes the method used by the trial court to measure no
nuse. 

North Kern and Bakersfield, while agreeing with 
the trial court that a portion of Kem Delta's rights were 
forfeited for nonuse, disagree that the forfeited water re
verted to public use. They assert instead that the for
feited water rights reverted to the holders of junior ap
propriative rights. 

II. 
A. 

It goes without saying that water is one of the most, 
if not the most, important of this state's natural re
sources. The history of California water law com
menced with the pueblo rights held by owners of the 
early Spanish land grants.FN21 Although all water 
within the state is the property of the people (Wat.Code, 
§ 102 FN22), the right to use water may be acquired and 
held in a variety of fotms, including riparian and appro
priative. The right to use water, once acquired, is a ves: 
ted property right, although it is usufructuary and sub-

ject to the limitations established by law. ( United States 
v. State Water Resources Control Bd., supra, 182 
Cal.App.3d 82, 227 Cal.Rptr. 161.) Article X, section 2 
FN23 (adopted in 1928 as former art. 14, § 3) sets the 
primary limitations upon water rights in the state, as fol
lows: 1) the right to use water is restricted to that 
amount of water reasonably required for a beneficial 
use; 2) the right does not extend to the waste of water; 
and 3) the right does not extend to unreasonable use or 
unreasonable methods of use or diversion. ( Peabody v. 
City of Vallejo (1935) 2 Cal.2d 351, 367, 40 P.2d 486.) 
These principles hold whether the rights are riparian or 
appropriative. (Ibid., see also City of Barstow v. Mqjcrve 
Water Agency (2000) 23 Cal.4th 1224, 1240, 99 
Cal.Rptr.2d 294, 5 P.3d 853.) The courts have consist
ently found that article X, section 2 is intended to insure 
the water resources of the state are put to a reasonable 
use and are made available for the constantly increasing 
and changing needs of all the state's citizens. ( City oj 
Barstow v. Mojave Water Agency, supra, at p. 1240, 99 
Cal.Rptr.2d 294, 5 P.3d 853; People ex rel. State Water 
Resources Control Bd. v. Forni ( 1976) 54 Cal.App.3d 
743, 751-752, 126 Cal.Rptr. 851.) 

FN2 l. There are excellent summaries of the 
history of California water law in two pub
lished cases, United States v. State Water Re
sources Control Bd. ( 1986) 182 Ca1.App.3d 82, 
227 Cal.Rptr. 161, and Pl~asant Valley Canal 
Co. v. Borror (1998) 61 Cal.App.4th 742, 72 
Cal.Rptr.2d l. 

FN22. All further references are to the Water 
Code unless otherwise noted. 

FN23. A1ticle X, section 2 (l 976 version) 
provides: "It is hereby declared that because of 
the conditions prevailing in this State the gen
eral welfare requires that the water resources of 
the State be put to beneficial use to the fullest 
extent of which they are capable, and that the 
waste or unreasonable use or unreasonable 
method of use of water be prevented, and that 
the conservation of such waters is to be exer
cised with a· view to the reasonable and benefi
cial use thereof in the interest of the people and 
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for the public welfare. The right to water or to 
the use or flow of water in or from any natural 
stream or water course in this State is and shall 
be limited to such water as shall be reasonably 
required for the beneficial use to be served, and 
such right does not and shall not extend to the 
waste or unreasonable use or unreasonable 
method of use or unreasonable method of di
version of water. Riparian rights in a stream or 
water course attach to, but to no more than so 
much of the flow thereof as may be required or 
used consistently with this section, for the pur
poses for which such lands are, or may be 
made adaptable, in view of such reasonable and 
beneficial uses; provided, however, that noth
ing herein contained shall be construed as de
priving any riparian owner of the reasonable 
use of water of the stream to which the owner's 
land is riparian under reasonable methods of 
diversion and use, or as depriving any appro
priator of water to which the appropriator is 
lawfully entitled. This section shall be self
executing, and the Legislature may also enact 
laws in the furtherance of the policy in this sec
tion contained." 

*9 By virtue of the constitutional provision, water 
rights are quantified by the amount of water devoted to 
a beneficial use and water rights are restricted or re
duced by the amount of water not so used. No title or 
right can be acquired to any amount of water which ex
ceeds that which can be put to a reasonable beneficial 
use. ( Joerger v. Pac{fic Gas & Electric Co. (1929) 207 
Cal. 8, 22, 276 P. 1017.) Being usufructuary,. water 
rights cannot be obtained by diversion, by deed, by title, 
or by contract, nor can they be sustained simply by pos
session of a license from the SWRCB. Instead, the legal 
right to use particular water exists only so long as the 
water is put to a reasonable beneficial use. ( Joslin v. 
Marin Mun. Water Dist. (1967) 67 Cal.2d 132, 141, 60 
Cal.Rptr. 377, 429 P.2d 889 [wasteful use is not benefi
cial use and thus no legal right to waste water exists]; 
Joerger v. Pacific Gas & Electric Co., supra, at p. 22, 
276 P. 1017 [diversion not sufficient to preserve right]; 
Southside Imp. Co. v. Burson (1905) 147 Cal. 401, 81 P. 

1107 [ contract right to water limited to amount put to 
beneficial use]; United States v. State Water Resources 
Control Bel., supra, 182 Cal.App.3d at p. 97, 227 
Cal.Rptr. l 61 [if license holder fails to put water to be
neficial use, license is revoked]; Big Rock MW Co. v. 
Valyermo Ranch Co. (1926) 78 Cal.App. 266, 275, 248 
P. 264 [diversion without use confers no right]; Wither
ill v. Brehm ( 1925) 74 Cal.App. 286, 294, 240 P. 529 
[extent of the user's right is limited, not by the quantity 
of water diverted or by capacity of the ditch but by the 
quantity applied for beneficial purposes]; Simons v. In
yo Cerro Gordo Co. ( 1920) 48 Cal.App. 524, 192 P. 
144 [discovery of springs does not convey ownership if 
not used].) Water rights carry no specific property right 
in the corpus of the water itself. ( Big Rock !vf W. Co. v. 
Valyermo Ranch Co., supra, at p. 275, 248 P. 264.) 

B. 
The trial court found that Kem Delta's predecessors 

in interest held appropriative water rights to the first 
300 cfs of Kem River water. This finding is supported 
by the evidence and is not seriously challenged by the 
parties.FN24 The overwhelming weight of the evidence 
established that Kem Delta and its predecessors always 
considered the rights appropriative and acted consist
ently. The parties' historical use of water and the admin
istration of the watercourse is the best evidence of their 
relative water rights: ( Pleasant Valley Canal Co. v. 
Borror, supra, 61 Cal.App.4th 742, 72 Cal.Rptr.2d 1 .) 
The Kem Island rights can be directly traced to the no
tice of appropriation filed on December 1, 1889 .. Both 
the MHA and the Shaw Decree refer to the rights as ap-

. propriative. 

FN24. Kem Delta argues, as it did-with consid
erably more conviction-in the trial court, that 
its rights are also riparian in nature and thus 
cannot be lost through nonuse. (See Fresno. 

· Canal & Irrigation Co. v. People's Ditch Co. 
(1917) 174 Cal. 441, 450, 163 P. 497; Mt. 
Shasta Power Corp. v. McArthur ( 1930) 109 
Cal.App. 171, 191, 292 P. 549.) Even if this 
was a correct statement of present law, and we 
are not certain it is (see Joslin v. Marin Mun. 
Water Dist. supra, 67 Cal.2d at p. 134, 60 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

11nnnnn 

WR-193

005124



II 

n 

0 

0 

0 

0 

Page 14 of 29 

Page 13 
Not Reported in Cal.Rptr.2d, 2003 WL 215821 (Cal.App. 5 Dist.) 
Nonpublished/Noncitable (Cal. Rules of Court, Rules 8.1105 and 8.1110, 8.1115) 
(Cite as: 2003 WL 215821 (Cal.App. 5 Dist.)) 

Cal.Rptr. 377, 429 P.2d 889 [riparian rights at
tach only insofar as the amount of water which 
can be used consistent with article X, § 2]; Fell 
v. Iv!. & T., Incorporated (1946) 73 Cal.App.2d 
692, 166 P.2d 642 [constitutional mandate of 
beneficial use applies to all water "under 
whatever right the use may be enjoyed"]; Or
cmge County Water District v. City of Riverside 
(1959) 173 Cal.App.2d 137, 184, 343 P.2d 450 
[riparian users may not lose right by nonuse, 
but amount not used becomes available for ap
propriation which becomes a legitimate claim 
against the riparian right] ), the trial court 
found that any such riparian right had been ex
tinguished prior to Kem Delta ownership be
cause of a change in the watercourse of the 
South Fork of the Kern River (the watercourse 
from which Kem Island would have held ri
parian rights) which occurred in the mid-
1800's. When a waterway changes its channel 
through natural causes, riparian rights are con
temporaneously altered. (See McKissick Cattle 
Co. v. Alsaga (1919) 41 Cal.App. 380, 
388-389, 182 P. 793.) Having changed its flow, 
the Kem River no longer runs contiguous to the 
former Kem Island land .. Only land which bor
ders a natural watercourse is endowed with ri
parian rights. ( Gallatin v. Corning Irr. Co. 
(1912) 163 Cal. 405, 416, 126 P. 864; Lux v. 
Haggin, supra, 69 Cal. at pp. 424-425.) 

An appropriative right is the right to use an identi
fied quantity of water; to the exclusion of subsequent 
right holders, provided the entire quantity is necessary 
for the beneficial purposes for which it was appropri
ated; the right holder is entitled to meet all its water 
needs up to the amount appropriated before any sub
sequent right holder may take any water from the sub
ject watercourse. ( City of Pasadena v. City of Alham
bra (1949) 33 Cal.2d 908, 926, 207 P.2d 17; Senior v. 
Anderson (1900) 130 Cal. 290, 297, 62 P. 563; Hoffman 
v. Stone ( 1857) 7 Cal. 46, 49; Ortman v; Dixon (1859) 
13 Cal. 33, 38; Butte Canal & Ditch Co. v. Vaughn 
(1858) 11 Cal. 143, 153- J.54; Hutchins, The California 
Law of Water Rights (1956) pp. 154-157.) 

*10 Since 1914, the statutory scheme created by the 
WCA is the exclusive method of acquiring appropriated 
rights to water. To secure such a right, an application 
must be filed with the SWRCB for a permit authorizing 
construction of the necessary water· works and the tak
ing and use of a specified quantity of water. ( United 
States v. State Water Resources Control Bd, supra, 182 
Cal.App.3d at p. 102, 227 Cal.Rptr. 161.) If the appro
priation is not secured by such a permit, the claimant 
must prove the appropriation was accomplished prior to 
1913 and not since lost by prescription, abandonment or 
forfeiture. (See Crane v. Stevinson (1936) 5 Cal.2d 387, 
398, 54 P .2d 1100.) 

Here, Kem Delta proved, by its notice of appropri
ation and by the MHA and the Shaw Decree, that it 
holds superior appropriative rights to 300 cfs daily of 
the Kem River water. The core dispute in this case thus 
focuses upon the second element of the necessary proof
whether Kem Delta forfeited all or a portion of this 
right through nonuse. 

HI. 
A. 

An appropriative right is neither infinite nor indef
inite. An appropriative right cannot be held in perpetu
ity if the water is not put to a beneficial use. ( Bazet v. 
Nugget Bar Placers, Inc. (1931) 211 Cal. 607,617,296 
P. 616; Duckworth v. Watsonville Etc. Co. (1907) 150 
Cal. 520, 531-534, 89 P. 338.) ''[An] appropriator [can] 
hold, as against one subsequent in right, 'only the max
imum quantity oJ water whi_ch he shall have devoted to 
a beneficial use at some time withiri the period by which 
his right would otherwise be barred for nonuser.' ( 
Smith v. Hcrwkins (1898) 120 Cal. 86, 52 P. 139.) " ( 
Lindblom v. Round Valley Water Co. (1918) 178 Cal. 
450,455, 173 P. 994.) 

A water right is forfeited when the holder fails to 
put the water right to full beneficial use for a period of . 
five consecutive years. ( § 1241, fmmerly Civ.Code, § 
1411 (187~ enactment).) This statute codifies common 
law. ( Wright v. Best (1942) 19 Cal.2d 368, 380, 121 
P.2d 702; Smith v. Hawkins (1895) 110 Cal. 86, 122; 
Erickson v. Queen Valley Ranch Co. ( 1971) 22 
Cal.App.3d 578, 582, 99 Cal.Rptr. 446; Hutchins, The 
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California Law of Water Rights, supra, pp. 295-296.) 
Pre-1914 appropriative rights may be lost by nonuse in 
the same manner as post-1914 appropriative rights. ( 
Pleasant Valley v. Borror, supra, 61 Cal.App.4th at p. 
754, 72 Cal.Rptr.2d l.) The party asserting such a for
feiture bears the burden of proof. ( W arc/ v. City of Mon
rovia ( l 940) 16 Cal.2d 815, 820, l 08 P.2d 425 .) 

The trial court decided that, although Kem Delta 
initially held the first priority right to divert and appro
priate 300 cfs per day from the Kem River, Kem Delta 
lost a p01tion of its right through nonuse because "[t]he 
evidence is persuasive that Kem Delta's predecessors 
failed to use beneficially the full extent of their theoret
ical or paper rights during various periods of five con
tirrnous years prior to the 1976 ac,quisition by Kern 
Delta." The trial court found that Kem Delta used, on 
average, only about 159,286 afy, and released, on aver
age, 87,000 afy during several continuous five-year 
periods between 1954 and 1976, the timeframe selected 
for measurement. Ultimately, the trial court concluded 
that Kem Delta forfeited all its right in excess of 
159,286 afy. 

*11 Kem Delta challenges the trial court's decision 
on several grounds, including the following: 

1. Because the law abhors a forfeiture, the MHA 
and the Shaw Decree must be read expansively so as to 
avoid forfeiture, and when so read, both documents pre
clude North Kem and Bakersfield from asserting any 
claim to the water released by Kem Delta. 

2. North Kern and Bakersfield are estopped from 
asserting any claim to such water because they failed to 
raise it in a timely fashion and their predecessors in in
terest agreed to Kem Delta's release practices. 

3. Releasing water under the agreements to other 
first point users was a beneficial use of Kem Delta's en
titlement. 

4. The amount of water found to have been for
feited is excessive because the trial court used the 
wrong ·period of measurement and the increased diver
sions after 1976 were not unreasonable. 

B. 
1. The MHA and The Shaw Decree 

Kern Delta does not dispute that, during the 45-year 
evaluation period, it released on average 87,000 afy for 
use by junior appropriators.FN:!s It argues, however, 
that, by virtue of the MHA and the Shaw Decree, North 
Kem and Bakersfield, through their predecessors, 
waived all future claims to released water and, alternat
ively, are estopped to deny Kern Delta's right to its full 
MHA entitlement-300 cfs daily. 

FN25. It does maintain that this is not an ap
propriate measurement, a claim we discuss 
later in this opinion. 

The trial comt concluded there. was nothing in the 
MHA which transformed the existing water rights into a 
"guaranteed right having attributes of permanence" or a 
right "insulated from the application of the water law of 
the State of California." The comt also questioned 
whether a guaranteed or paramount, but dormant, water 
right would be valid under current law, and implicitly 
found that the Shaw Decree did nothing to foreclose a 
later claim of forfeiture by North Kern or Bakersfield. 

As Kem Delta sees it, its right to 300 cfs daily is in
violate because the MHA established the right for any 
purpose selected by Kem Delta. Under this theory, Kern 
Delta is free to waste water or entirely abandon the right 
for decades and then reassert it to the full extent of the 
MHA entitlement-300 cfs daily. In other words, accord
ing .to the Kern Delta, the MHA and the Shaw Decree 

. invalidated the legal doctrines of. prescription, forfeit
ure, and abandonment, all of which exist and have al
ways existed to ensure that the limited water resources 
of this state are fully put to beneficial use. 

In the absence of disputed extraneous evidence, 
which is the case here, the interpretation of a document 
is a question of law subject to de novo appellate review. 
( CBS Broadcasting Inc. v. Superior Court (2001) 9 l 
Cal.App.4th 892, 906, 110 Cal.Rptr.2d 889 .) In our es
timation, the construction of the MHA and the Shaw 
Decree advanced by Kern Delta violates public policy 
and would require this court to declare it null and void. 
(See Safeway Stores v. Retail Clerics etc.- Assn. (1953) 
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41 Cal.2d 567, 574-575, 261 P.2d 721 [contracts may be 
declared violative of public policy when policy is de
clared in statute or Constitution]; Kreamer v. Earl 
(1891) 91 Cal. 112, 117, 27 P. 735 [California courts 
are loathe to enforce contract provisions offensive to 
public policy]; Potvin v. Metropol1tan life Ins. Co. 
(2000) 22 Cal.4th 1060, I 073, 95 Cal.R.ptr.2d 496, 997 
P.2d 1153 [same]; Nahrstedt v. Lakeside Village Con
c(ominium Assn. (1994) 8 Cal.4th 361, 381, 33 
Cal.Rptr.2d 63, 878 P.2d 1275 [same].) When the public 
policy of this state outweighs the interest in the enforce
ment of a contract, the courts will not give effect to the 
offending agreement. ( Cariveau v. Ha(f'erty (2000) 83 
Cal.App.4th 126, 133-134, 99 Cal.Rptr.2d 417 .) 

*12 We are hard pressed to identify any physical 
resource in this state more worthy of protection as a 
matter of enlightened public policy than water; it is 
simply too precious a commodity to be allowed to be 
wasted under the auspices of a private contract or other
wise. (See Joslin v. Marin lvfun. Water Dist., supra, 67 
Cal.2d at p. 141, 60 Cal.Rptr. 377, 429 P.2d 889; Joer
ger v. Pac/fie Gas & Electric Co., supra., 207 Cal. at p. 
22, 276 P. l O 17 [for this reason, water rights in Califor
nia are defined and quantified by beneficial use].) 

In any event, whether Kern Delta's construction of 
the documents would conflict with an overriding public 
policy is an issue we need not get into, because we do 
not find anything in the MHA or the subsequent Shaw 
Decree which, expressly or impliedly, evinces an intent 
to insulate the covered rights from the operation of the 
laws of water then (or now) in effect in this state. In an 
absence of such an intent, we must read the documents 
in conjunction with the water law at the time the con-

. tract was made. (See ivfiracle Auto Center v. Superior 
Court (1998) 68 Cal.App.4th 818, 821, 80 Cal.Rptr.2d 
587 [existing laws become part of an agreement.]) 

The law in 1888 and 1900, before the Constitution 
was amended to include the precursor to article X, sec
tion 2, defined water rights by reference to beneficial 
use, as the law does today. Thus, though the documents 
created a contractual right to assert, among the disput
ing claimants, a priority appropriative right to water put 
to beneficial use, they neither insulated such. rights from 

the operation of general California water law nor gave 
them eternal life. Accordingly, even though the MHA 
and the Shaw Decree "confirmed" Kem Delta's 300 cfs 
daily, the right was at all times thereafter subject to for
feiture through nonuse under the applicable principles 
of ·general California water law. (See Fell v. 1\lf & T, 
Incorporated, supra, 73 Ca1.App.2d 692, 166 P .2d 642,) 

[2] The documents also do not reflect a waiver by 
North Kem or Bakersfield of the right to challenge Kern 
Delta's retention of its appropriative right. r-N26 The 
waiver of a legal right comes about only by the holder's 
intentional act with knowledge of the facts. ( Roesch v. 
De Mota (1944) 24 Cal.2d 563, 572, 150 P.2d 422.) 
Though the Shaw Decree and the MHA may have sub
sumed the competing claims underlying the lawsuits 
settled by the documents (see Wackerman Dai1y, Inc. v .. 
lf'ilson, supra, 7 F.3d 891, 897), neither instrument is 
susceptible of being read as an intentional relinquish
ment in perpetuity by North Kern or Bakersfield of the 
ability to question Kern Delta's beneficial use of its en
titlement. 

FN26. A water right may be relinquished by 
contract. (See Southside Imp. Co. v. · Burson, 
supra, 147 Cal. at pp. 407-408, 81 P. 1107; 
Wackerman Dairy, Inc. v. Wilson (9th 
Cir.1993) 7 F.3d 891, 896-897.) 

[3] For the same reasons, neither document oper
ates to estcip North Kem or Bakersfield. The doctrine of 
contractual estoppel is basec;! on the notion that paiiies 

· who have expressed their mutual assent are bound by 
the contents ofthe instrument they have signed and may 
not later claim that its provisions do not express their 
intentions or understanding. (See Evid.Code, § 622; Es
tate of Wilson (1976) 64 Cal.App.3d 786, 801-802, 134 
Cal.Rptr. 749; City of Santa Cruz v. Pacific Gas & 
Electric Co. (2000) 82 Cal.App.4th 1167, 1176, 99 
Cal.Rptr.2d 198.) North Kern and Bakersfield here do 
not question the contents of the documents, do not con
tend the agreements did not express the intentions of the 
paiiies at the time, and do not take positions inconsist
ent with those taken by their predecessors in interest 
when the documents were created. N01ih Kem and 
Bakersfield instead maintain that, under well accepted 
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principles of water law, Kem Delta has, over time, lost 
all or part of its acknowledged MHA entitlement be
cause it has, for at least one five-year period, failed to 
put all of its allocation to beneficial use. And, even if 
there was something in either of the two documents 
which might be read to preclude any party from challen
ging another's beneficial use of the contractually con
firmed right-and there is nothing-we would be reluctant 
to enforce such a provision for the public policy reasons 
expressed earlier. 

*13 None of the opinions relied upon by Kem Delta 
are apposite. Each deals with either a co"ntract for the 
sale of water rights or a deeded transfer of land to which 
water rights attached and a claim by one party to the 
sale or transfer that certain additional rights were inten
ded to be included in the deal, situations far from the is
sues here. (See Copeland v. Fairview Land Etc. Co. 
(1913) 165 Cal. 148, 131 P. 119; Duckworth v. Watson
ville Etc. Co., supra, l50 Cal. 520, 89 P. 338; Williams 
v. Laras (1955) 131 Cal.App.2cl 217,280 P.2d 220; City 
of Coronado v. City of San Diego (1941) 48 Cal.App.2d 
160, 119 P.2d 359; Crane v. East Side Canal Etc. Co. 
(1935) 6 Cal.App.2d 361, 44 P.2d 455; Wackerman 
Dairy Inc., v. Wilson, supra, .7 F.3d 891.) A case on 
point, however, is Allen v. California Water & Tel. Co. 
( 194.6) 29 Cal.2d 466, 176 P.2d 8. In Allen, the defend
ant claimed that the city plaintiff was estopped from ob
jecting to the defendant's pumping and exporting of wa
ter from a river basin because the city had entered into 
an earlier contract, which obligated the defendant's pre
decessor to develop an independent supply of water for 
the pumping operation. The court rejected this argu
ment, finding that the recital in the contract between the 
city and the defendant's predecessor did not contain any 
representation, express or implied, that the city would 
not raise available legal objections to the defendant's fu
ture activities. (Id. at p. 490, 176 P.2d 8·.) Analytically, 
this is also the case here. 

To conclude, the MHA and the Shaw Decree did 
not transfer any rights between the parties, and instead 
resolved existing disputes over acknowledged, preexist
ing, competing water rights. Neither document included 
any explicit or implicit representations about the future 

actions of any party, nor did either purport to forever in
sulate the rights from the application of established 
California law.FN 27 The trial court therefore did not err 
when it found that neither the MHA nor the Shaw De
cree precluded the current claims of North Kem and 
Bakersfield. 

FN27. The notion of beneficial use embodied 
in article X, section 2 anticipates exactly this 
scenario; increased need and changed circum
stanc~s often require a readjustment of historic
ally held water rights. (See In re Waters of 
Long Valley Creek Stream System ( l 979) 25 
Cal.3d 339, 348, I°58 Cal.Rptr. 350,. 599 P.2d 
656 [prospective riparian right can be limited 
by beneficial use doctrine]; Temescal Water 
Co. v. Dept. Public Works (1955) 44 Cal.2d 90, 
l 06, 280 P.2d l [judicial determination of ex
isting appropriative rights rests on present use 
which may be quite different at later time]; 
Miller & Lux, Inc. v. Bank of America (l 963) 
212 Cal.App.2d 719, 28 Cal.Rptr. 401 [owner 
of recognized superior right cannot prevent use 
by another of water not needed by holder of su
perior right]; Gin S. Chow v. City of Santa Bar
bara (1933) 217 Cal. 673, 22 P.2d 5 
[ constitutional amendment's intent is to pre
serve present and future well-being of state by 
full beneficial use of water resources].) 

2. Laches 
[4] Kem Delta contends the trial court erred by re

jecting Kem· Delta's affinnative defense of !aches ( 
Civ.Code, § 3527). According to Kem Delta, North 
Kem and Bakersfield unreasonably waited until 1995, 
more than 100 years after Kem Delta commenced sur
plus releases, to bring their actions for forfeiture. North 
Kem replies that the equitable defense of !aches is not 
available in this action in law and that, in any event, 
Kem Delta did not prove the elements of the defense. 
Because we agree with this latter proposition, we will 
ignore the former. 

"The affomative defense of !aches requires unreas
onable delay in bringing suit and resulting prejudice to 
the defendant. [Citation .] Whether !aches has occurred 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

11 /')(\/')(\1 'l 

WR-193

005128



1) 

i I) 
I 

' / \ 

-o 

0 

Page 18 of 29 

Page 17 
Not Reported in Cal.Rptr.2d, 2003 WL 215821 (Cal.App. 5 Dist.) 
Nonpublished/Noncitable (Cal. Rules of Court, Rules 8.1105 and 8.1110, 8.1115) 
(Cite as: 2003 WL 215821 (Cal.App. 5 Dist.)) 

in a particular case is primarily a question of fact for the 
trial court and an appellate court will not interfere with 
the trial courts decision unless it is obvious a manifest 
injustice has occurred or the decision lacks substantial 
support in . the evidence. [Citation.]" ( Transwestern 
Pipeline Co. v. Monsanto Co. ( 1996) 46 Cal.App.4th 
502, 506, 53 Cal.Rptr.2d 887; see also County of Or
ange v. Smith (2002) 96 Cal.App.4th 955, 963, 117 
Cal.Rptr.2d 336; Piscioneri v. City of Ontario (2002) 95 
Cal.App.4th 1037, 1046, 116 Cal.Rptr.2d 38 ["The de
fense of !aches is derived from the maxim that '[t]he 
law helps the vigilant, before those who sleep on their 
rights.' (Civ.Code, § 3527.)"].) . 

*14 The trial court made no express findings on the 
subject. However, implicit in the trial court1s judgment 
is a determination that !aches was not proved. Unlike 
the cases relied upon by Kern Delta,FN28 this case does 
not involve the failure of a party to protect its legal 
rights or to object to threatening action by another. Prior 
to 1976, North Kern 1s and Bakersfield's predecessors in 
interest, consistent with the practice and agreement of 
the parties, used whatever release water was made 
available to them by Kem Delta for nearly a century. 
This use was permissive, and, because the released wa
ter was surplus as to Kern Delta, the use of it by North 
Kem and Bakersfield did not adversely affect Kem 
Delta's water needs. 

FN28. Miller & Lux v. James (1919) 180 Cal. 
38, 179 P. 174; Conaway v. Yolo Water & 
Power Co. (1928) 204 Cal. 125, 135, 266 P. 
944; and -Empire West Side Irr. Dist. v. Stra
ford Irrigation Dist. (1937) 10 Cal.2d 376, 74 
P.2d 248. 

The use also did not pose a threat to North Kern's 
or Bakersfield's rights until 1976, at the earliest, when 
Kem Delta sought to increase its own use beyond his
torical amounts FN29 and thereby reduce the release 
water available downstream.FN3o · In effect, there was 
nothing for Nmth Kem or Bakersfield to fight about, 
and thus nothing for No1th Kern or Bakersfield to 
"acquiesce" in, so long as Kem Delta confined its usage 
witrlin historical patterns. ( Conti v. Board of Civil Ser
vice Commissioners (1969) I Cal.3d 351, 82 Cal.Rptr. 

337, 461 P.2d 617 [defendant asserting !aches must 
show that plaintiff has acquiesced in defendant's wrong
ful acts and has unduly delayed seeking equitable relief 
to defendant's prejudice].) 

F'N29. When Kem Delta purchased its interests 
in 1976, the parties believed the first priority 
entitlement was limited to historical usage. 
Kern Delta acquired the rights knowing full 
well the issue would someday have to be re
solved, if not consensually then by resort to the 
courts. · 

FN30. There is no evidence that, prior to 1976, 
Kern Delta's predecessors ever curtailed the re
lease of surplus water normally made available 
to North Kern. Had there been such evidence, 
the failure to make an earlier claim might well 
have supported a ]aches defense. The claim 
simply did not exist until 197 6 when there was 
a clash in the rights of the competing right 
holders. This date becomes important in de
termining the designation of the five-year stat
utory forfeiture period of measurement, as we 
will discuss in section III., post. 

After 1976, North Kem and Bakersfield objected to 
any use by Kern Delta beyond the historical. At first, it 
appeared that Kem Delta had been convinced not to ex
ceed past usage, but later, when it became apparent that 
Kem Delta intended to and in fact had increased diver
sions FN31 and decreased release waters, North Kem 
and Bakersfield commenced negotiations with Kem 
Delta to attempt to resolve the brewing dispute short of 
. litigation. This action followed immediately upon the 
breakdown of the settlement talks. The record does not 
support a conclusion that the lengthy negotiations in 
this complex matter were unreasonable as a matter of 
law. ( Transwestern Pipeline Co. v. Monsanto Co., 
supra, 46 Cal.App.4th at pp. 521-522, 53 Cal.Rptr.2d 
887.) 

FN31. The point at which North Kern and 
Bakersfield acquired actual knowledge of Kern 
Delta's increased use cannot be pegged by 
simply identifying the particular date when in-
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creased diversions began. The amount of water 
available for release depends upon the flow of 
the river, which varies considerably from year 
to year, and increased upstream diversions will 
be detected only after sufficient time has 
passed to establish a pattern. 

The record amply supports the trial court's implicit 
conclusion that !aches was not proved by Kem Delta. 

3. Practice of Releasing Water 
[5] Kem Delta argues that its historical practice of 

releasing surplus water to junior appropriators itself 
precluded forfeiture. Kem Delta's position has several 
distinct but related components, to wit: 1) the MHA and 
Shaw Decree addressed the release practice and, there
fore, Kem Delta's participation in the practice waived 
the right to claim a forfeiture; 2) participation in the 
practice created an implied promise not to claim a for
feiture; 3) the release to junior appropriators who used 
the water for beneficial purposes FNn must be found 
to be a "beneficial use" precluding forfeiture because 
the MHA and Shaw Decrees provided for the practice 
and constituted a transfer or sale by Kem Delta of the 
release waters; and 4) the lack of demand for the water, 
a condition beyond Kern Delta's control, detennined the 
amount of surplus water available for release. The trial 
court rejected all these theories and concluded that the 
release of water was equivalent to nonuse, which ulti
mately amounted to a forfeiture. 

FN32. There is no dispute that the released wa
ter diverted by North Kem and Bakersfield was 
put to legitimate beneficial uses. 

*15 The terms of the MHA and the Shaw Decree do 
not support the implied contract or waiver contentions 
advanced by Kern Delta. We have been unable to locate 
any reference, either direct or indirect, to the concept of 
release water in either document. Instead, the docu
ments merely note the practice as the custom of the 
parties, but do nothing to establish any independent 
right or duty with respect to any released water. 

Moreover, for the entire time the MHA and the 
Shaw Decree have existed, the release of surplus water 

to downstream appropriators has been required by the 
doctrine of beneficial use, and an appropriative user has 
not been able to retain more than necessary to supply its 
own requirements .. (See City of Barstow v. Mojave W a
ter AgencJ1, supra, 23 Cal.4th at p. 1240, 99 Cal.Rptr.2d 
294, 5 P.3d 853 [where there is surplus, holder of prior 
rights may not enjoin its appropriation by others]; 
Duckworth v. Watsonville Etc. Co., supra, 150 Cal. 522 
[a prior appropriator may not prevent appropriation or 
use by others of surplus waters]; Smith v. O'Hara 
(1872) 43 Cal. 37 l, 375.) Indeed, the principles of pre
scription, appropriation, forfeiture and abandonment 
would have little reason to exist in the absence of a de
mand that water be released if not beneficially used, 
and, by applying these principles in a variety of con
texts, the California courts have, for more than a cen
tury, confirmed the perfection or loss of rights by refer
ence to beneficial use and to the expectation that surplus 
water must be released to junior claimants. ( Erickson v. 
Queen Valley Ranch Co., supra, 22 Cal.App.3d 578, 99 
Cal.Rptr. 446 [nonuse may result in forfeiture]; Thorne 
v. McKinley Bros, ( 1936) 5 Cal.2d 704, 56 P.2d 204 
[nonuse during certain period of day defines appropriat
ive right]; Akin v. Spencer (1937) 21 Cal.App.2d 325, 
69 P.2d 430 [actual use, not amount diverted, defines 
right]; Pleasant Valley Canal Co. v. Borror, supra, 61 
Cal.App.4th 742, 72 Cal.Rptr.2d 1; Miller & Lux, Inc. v. 
Bank of America, supra, 212 Cal.App.2d 719, 28 
Ca!.'Rptr. 40 I [the requirement that surplus water be re
leased assumes that the water cannot be put to benefi
cial use by the priority right holder]; Lindblom v. Round 
Valley Water Co.", supra, _178 Cal. 450, 173 P. 994 
[plaintiff claimed right to water not used by defendant].) 
Kem Delta's practice of releasing water it could not use 
therefore cannot be deemed a "beneficial use" by them 
or others, and we have found no authority to the con
trary. 

Likewise, we have found no authority which re
motely suggests lack of demand as a reason for the al
leged nonuse is of any moment in determining whether 
there has been a forfeiture. The Supreme Court has held 
exactly the opposite, and decided that a water com
pany's appropriative right was subject to forfeiture des
pite a declining demand from its customers. (See Lind-
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blom v. Round Valley Water Co .. (1918) 178 Cal. 450, 
173 P. 994.) This result makes eminent sense under the 
rule of "use it or lose it" in a state such as California, 
where water is scarce and a lessened demand by one 
user is invariably matched with an increased demand by 
another. 

*16 Finally, as the trial court correctly found, the 
MHA and the Shaw Decree do not treat release water as 
a sale or transfer to junior appropriators and instead 
treat each water entitlement as a separate right in des
cending order of more senior rights. Consistently, the 
par.ties meticulously maintained each entitlement as a 
separate right, even when ownership interests merged, 
and each entitlement was traced to an independent no
tice of appropriation. Each day the watennaster has in
dividually calculated the entitlements and has never cat
egorized or identified the use of release water as a trans
fer or sale. of water to a junior appropriator, temporary. 
or otherwise. 

The practices of the parties and the watennaster 
have been in accord with the law, which mandates that 
surplus water be released by the senior appropriator. 
Such releases have never been regarded as a sale, a 
transfer or a beneficial use. (See Smith v. O'Hara, 
supra, 43 Cal. at p. 375; Hewitt v. Sto1y (9th· Cir.1894) 
64 Fed. 510, 515.) Thus, the released water which ex
ceeded the quantity Kern Delta actually required to sat
isfy its needs was nonuse by Kern Delta and subject to 
competing claims by junior appropriators. (See Lind
blom v. Round Valley Water Co., supra, 178 Cal. 450, 
455, 173 P. 994.) 

The cases cited by Kern Delta to support the pro
position that its release practice constitutes a beneficial 
use are not persuasive. In Calkins v. Sorosis Fruit Co. 
( 1907) 150 Cal. 426, 88 P. I 094, Calkins sold the sur
plus water to a neighbor and the court found, in the ab
sence of an express contract provision to the contrary, 
that the competing appropriator could not asse1i that the 
sale was not a beneficial use because the appropriation 
included a right to sell surplus water. Neither the MHA 
nor the Shaw Decree included any equivalent or com
parable provision. In addition, in Calkins, the court 
found that the sale did not affect the defendant's appro-

priation, not the case here. 

In Davis v. Gale (1867) 32 Cal. 26, the plaintiff 
failed to fend off the defendant's adverse claim even 
though the defendant had .released water to downstream 
miners "from time to time." The issue in Davis did not 
involve a claimed forfeiture for nonuse by the defend
ant, but .rather involved the plaintiff's loss of its priority 
appropriation by virtue of the defendant's prescriptive 
use. The court's opinion did not address whether a con
tinuous release for the statutory period would have res
ulted in forfeiture. 

Finally, in East Side Canal & Irrigation Co. v. U.S. 
(Ct.Cl.1948) 111 Ct.Cl. 124, 76 F.Supp. 836, the trial 
court found that the plaintiff's custom of holding water 
as a reserve in the upper reaches of a canal system was 
a beneficial use precluding forfeiture. The case obvi
ously did not concern water released to junior users. In
terestingly, the opinion supports the trial court's de
cision here, because the East Side Canal & Irrigation 
Co. court also concluded that any amount not used or 
held in reserve was lost by forfeiture, despite a contract 
provision establishing the right in the plaintiff to a giv
en quantity of water. 

*17 The trial court did not err in detennining that 
Kern Delta's practice of releasing surplus water, 
however consistent, did not constitute a beneficial use 
which precluded its forfeiture. 

C. 
The controlling law o(forfeiture; for both pre- and 

post-1913 rights, is section 1241 and the interpretive 
case law. ( § 1241; Smith v. Hawkins, supra, 120 Cal. at 
p. 88, 52 P. 139; Erikson v. Queen Val. Ranch Co., 
supra, 22 Cal.App.3d 578_, 99 Cal.Rptr. 446.) FN33 The 
statute provides: 

FN33: Kern Delta's challenge to the trial court's 
finding that Kern Delta's use in excess of his
torical levels would constitute unreasonable 
use under article X, section 2, is moot. The trial 
court's decision rested on its conclusion that 
article X, section 2 precluded Kern Delta from 
claiming water rights which had been unexer-
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cised for almost a century. There was never any 
contention made that Kern Delta misused or 
wasted wate·r, issues found in more convention
al challenges to alleged unreasonable uses. On 
these facts, article X, section 2 does not 
provi·de an independent ground for affirming 
the judgment. Because we will conclude the 
amount unused by Kern Delta was forfeited, we 
need not address the constitutional question 
directly. We have already noted the strong pub
lic policy that water in this state be beneficially 
used. 

"When the person entitled to the use of water fails to 
use beneficially all or any part of the water claimed 
by him, for which a right of use has vested, for the 
purpose for which it was appropriated or adjudicated, 
for a period of five years, such unused water may re
vert to the public and shall, if reverted, be regarded as 
unappropriated public water .... " ( § 1241, emphasis 
added.) FNJ4 

FN34. The law abhors a forfeiture and when a 
statute calls for the forfeiture of a recognized 
property interest, it must be given a fair, reas
onable construction in order to avoid harsh res
ults. ( Contra Costa Water Co. v. Breed (1932) 
139 Cal. 432, 441, 73 P. 189, overruled in part 
on other grounds in Millei· v. McKinnon (1942) 
20 Cal.2d 83, 90, 124 P.2d 34.) 

The five-year period under section 1241 means five 
continuous years of nonuse for the purpose for which 
the water was appropriated. ( Erickson v. Queen Valley 
Ranch Co., supra, 22 Cal.App.3d 578, 99 Cal.Rptr. 
446.) The amount lost by forfeiture is measured by the 
amount not continuously used during the statutory peri
od. (See Smith v. Hawkins, supra, 120 Cal. at p. 88, 52 
P. 139 [the amount not lost is the maximum quantity put 
to use during statutory period]; Lindblom v. Round Val
ley Water Co., supra, 178 Cal. 450, 173 P. 994; North
ern California Power Co., Consolidated v. Flood (1921) 
186 Cal. 301, 199 P. 315.) However, the case law makes 
clear that the "continuous use" necessary to defeat an 
alleged forfeiture does not necessarily mean "constant 
use" ( Irrigated Valleys L. Co. v. Altman (1922) 57 

Cal.App. 413, 207 P. 40 I), and the concept of continu
ous use is directly related to the nature of the initial ap
propriative use. (Id. at p. 429, 207 P. 401, citing Hes
peria Land & Water Co. v. Rogers ( 1890) 83 Cal. I 0, 
11, 23 P. 196; see also§ 1241.) 

The determination of the amount of water required 
to satisfy an appropriative use is a question of fact to be 
determined by the trial court ( Gray v. Magee ( 1930) 
I 08 Cal.App. 570, 292 P. 157), as is the determination 
of the time of use and non use and the quantity of use 
and nonuse ( Erickson v. Queen Valley Ranch Co., 
supra, 22 Cal.App.3d at p. 582, 99 Cal.Rptr. 446; Joer
ger v. Pacific: Gas & Electric Co., supra, 207 Cal. 8, 
276 P. 1017; Pabst v. Finmand (1922) 190 Cal. 124, 
211 P. 11; Mt. Shasta Power Corp. v. McArthur (1930) 
109 Cal.App. 171, 179, 292 P. 549). The appellate 
courts review such findings under the substantial evid
ence rule. (See Erickson v. Queen Valley Ranch Co., 
supra, at p. 582, 99 Cal.Rptr. 446, citing Chowchilla 
Farms, 1nc. v. Marin (1933) 219 Cal. 1, 9-10, 25 P.2d 
435; Pabst v. Finmand, supra, 190 Cal. 124, 1.35, 211 P. 
11.) 

The trial court here examined the period from 1932 
to 1976 during which Kem Delta did not use its full 
MHA entitlement. However, the court did not identify 
any specific five-year timeframe upon which to base its 
ruling, and rather relied upon, and quantified Kem 
Delta's annual use during, a 45-year "evaluation" peri
od. The court then decided that Kern Delta retained a 
"preserved entitlement to ... approximately 159,286 ayre 

· feet per year on average," a figure apparently derived 
from exhibit 5142,FN35 which derives its figures from 
the 45-year "evaluation" period.FNJu 

FN35. Although the parties at oral argument 
claimed that exhibit 5142 is "incorporated into 
the judgment by reference," and that it is not 
based on averages but actual use, we do not 
find this apparent from the judgment itself or 
the court's statement of decision. The court 
does refer to exhibit 5142, but it does not ex
pressly or implicitly incorporate the exhibit in
to the judgment. It states that "the evaluation of 
preserved entitlement set fo1ih in Exhibit 5142 
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is an accurate po1trayal of water use during the 
period in question as attributed to each of the 
rights acquired by Kem Delta." The exhibit it
self is entitled "Preserved Entitlement and Av
erage Actual Use of Kem Delta Diversion 
Rights Based on 45-Year Evaluation Period." 
This is a statement pointing to the evidence 
which supports the court's findings. The exhibit 
itself uses the words "Average Actual Use." As 
it currently stands, the judgment identifies the · 
amount of water forfeited as an annual average 
without regard to daily, monthly or seasonal 
usage and we find this to be e1Tor. If the 
parties' representation at argument is correct, 
and this is not the way the 159,286 afy figure 
was obtained, the error is not so much how the 
figure was calculated but rather how the judg
ment is constructed. Either way, remand is re
quired. Furthennore, the figure is unacceptable 
because it was not extracted from an appropri
ate five-year period. (See discussion, post.) 

FN36. We asked the parties for additional 
briefing on the issues of measurement and 
time. We have the discretion to propose and 
consider questions of law on appeal, especially. 
where all due process considerations. have been 
satisfied. (See, e.g., Cabrera v.. ?lager (1987) 
195 Cal.App.3d 606,611,241 Cal.Rptr. 731.) 
"We are at liberty to consider, and even to de
cide, a case upon any points that its proper dis
position may seem to require, whether taken by . 
counsel or not." ( Noguera v. North Monterey 
County Unified Sch. Dist. ( 1980) 106 
Cal.App.3d 64, 72, fn. 5, 164 CaLRptr. 808.) 

*18 We think the trial court erred in two respects. 
First, we believe it failed to identify an appropriate peri
od for measuring whether there was a statutory forfeit
ure. Second, we believe the court erred when it meas
ured the amount of water forfeited by Kern Delta using 
an annual average or annual figure without restricting 
its decision to more accurately reflect historical use pat
terns. 

1. The Five-Year Period 

[6] We hold that the trial court erred in not select
ing a specific five-year period, but choosing instead to 
rely on the 45-year evaluation period. Because section 
l 241 requires the showing of nonuse for a continuous 
five years, due process concerns mandate that the relev
ant period be expressly identified by the trial court, and 
the failure to do so precludes meaningful review in viol
ation of the 14th Amendment of the United States Con
stit:ution. (See Rupf v .. Yan (2000) 85 Cal.App.4th 411, 

. 419, 102 Cal.Rptr.2d 157 [due process requires mean-. 
ingful review]; Nasir v. Sacramento County Oil of the 
Dist. Atty. (1992) 11 Cal.App.4th 976, 986, 15 
Cal. Rptr.2d 694 [forfeiture statutes must afford due pro
cess of law and provide both notice and meaningful 
hearing].) 

In addition, although we disagree with Kem Delta 
that the law limits the five-year period to the exact five 
years immediately preceding the lawsuit (see Hi!fford v. 
Dye (1912) 162 Cal. 147, 121 P. 400; Witherill v. 
Brehm, supra, 74 Cal.App. 286, 240 P. 529), we do be
lieve the period selected must bear a direct temporal re
lationship to the time the contrary claim was made. The 
doctrines of forfeiture, adverse possession, abandon
ment and prescription are all related (see Smith v. 
Hawkins, supra, 110 Cal. 122, 42 P. 453) and, without 
exception, are all evaluated in the context of competing 
claims of the right to use water. They are not doctrines 
which are adjudicated in the abstract without the pres
ence of a competing claim. (See Orange County Water 
Dist. v. City cf Riverside, supra, 173 Cal.App.2d at p. 
l 84, 343 P .2d 450· [ although riparian users do not lose 

· their right by nonuse, the amount not used is subject to 
appropriation which becomes a legitimate claim against 
the rights of the riparian]; Pabst v. Finmand, supra, 190 
Cal. at pp. 128-129, 211 P. 11 (prescriptive rights must 
be obtained by actual clash of rights ]; Lindblom v. 
Round Valley Water Co., supra, 178 Cal. at p. 452, 173 
P. 994 (doctrine of forfeiture prevents appropriator from 
diverting and storing amounts over its legitimate needs 
and thereby prevent use by others; appropriator cannot 
hold amount forfeited against claim by one subsequent 
in right ]; Pleasant Valley Canal Co. v. Borror,· supra, 
61 Cal.App.4th at pp. 784-785, 72 Ca1.Rptr.2d 1 [party 
cannot complain of unlawful diversion unless he is in-
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;ured thereby ].) In this case, for reasons we have 
already identified in our discussion of the !aches doc
trine, ante, there was no competing claim until 1976 
when Kern Delta sought to expand its historical use, 
which in turn impacted the amount of water it released 
each day to junior appropriators. Therefore, we believe 
the appropriate five-year period must be no later than 
the five years immediately preceding 1976,FN37 al
though the period of measurement can be adjusted for 
drought years, if there were any, where the nonuse is 
not the result of a voluntary act of the appropriator but 
rather the result of a lack of supply. (See Irrigated Val
leys L. Co. v. Altman, supra, 51 Cal.App. 413, 207 P. 
40 l .) 

FN37. We do not define the exact period of 
measurement but leave that for the trial court 
because we recognize there are other issues and 
evidence relevant to selecting the appropriate 
time period. Both parties represent that there 
were tolling agreements and earlier suits and 
objections arising from the clash of rights. 
These may well play a role in selecting the ap
propriate period of measurement. 

*19 Although the cases cited by North Kem in sup
port of their position, Hi(ff'ord v. Dye, supra, 162 Cal. 
147, 121 P. 400, Erickson v. Queen Valley Ranch, 
supra, 22 Cal.App.3d 578, 99 Cal.Rptr. 446 and Wither
ill v. Brehm, supra, 14 Cal.App. 286, 240 P. 529, base 
their analysis on more than a five-year historical pattern 
of use, none of the cases stand for the proposition that 
the statutory five-year period can be plucked from any 
point during the period of ownership, even decades pri
or to the assertion of any adverse claim. Witherill is an 
adverse possession case in which the claimant was seek
ing to defend a claim previously perfected under the 
rules of adverse possession. Hufford involves a claimant 
seeking to define a prior claim established by prescrip
tion. Erickson was a quiet title action looking to define 
the claim existing at the time a competing claim was 
made. All three cases looked to the historical patterns of 
use in order to define the nature of the right held subject 
to a later claim. This approach represents a proper as
sessment of the relevant historical evidence. However, 

none of these cases used historical patterns over an ex
tended period of time to establish forfeiture in the ab
sence of a claim. In other words, in each, the court 
looked back to the prior clash of rights, when both 
parties were asserting competing claims. It did not al
low a current claimant to define and perfect a current 
claim by means of a reach back to a period when there 
was no clash of rights. We note the seminal Supreme 
Court forfeiture case of Smith v. Hawkins, supra, 120 
Cal. 86, 52 P. 139, used the five years preceding the ac
tion as the appropriate period ofmeasurement_FN3s 

FN38. The question about when the statutory 
five-year period commences would appear to 
be an appropriate issue for the. Supreme Court 
to address, given the ambiguity of the existing 
authorities on the subject. · 

2. Nonuse 
[7] It also appears that the trial ·court premised its 

finding upon Kem Delta's use (i.e., "approximately 
159,286 acre feet per year on average") rather than upon 
Kern Delta's nonuse. In other words, the court turned 
the fundamental principle of forfeiture on its head. ( 
Gray v. Magee, supra, 108 Cal.App. 570, 292 P. 157; 
Orange County Water Dist. v. City of Riverside, supra, 
173 Cal.App.2d at pp. 196-197, 343 P.2d 450 [loss of 
right by nonuse measured by how much is appropriated 
by others].) FN 39 The determination about whether 
there has been a continuous nonuse for purposes of for
feiture (or for the related doctrines of abandonment and 
adverse possession) requires an assessment of the bene-

. ficial use for which the water was appropriated. (See 
Montgomery & Mullen L. Co. v. Quimby (1912) 164 
Cal. 250, 128 P. 402; Hesperia Land etc. v. Rogers, 
supra, 83 Cal. at p. 11, 23 P. 196; Witherill v. Brehm, 
supra, 14 Cal.App. 286, 294, 240 P. 529; Davis v. Gale, 
supra, 32 Cal. 27 [with appropriative right, use and no
nuse are the tests of the right and must be decided upon 
facts of case]; see also City of Barstow v. Mojave Water 
Agency, supra, 23 Cal.4th at pp. 1254-1256, 99 
Cal.Rptr.2d 294, 5 P.3d 853 [actual measurement of use 
defines right].) The historical beneficial use is the best 
evidence of the parties' characterization of the base ap
propriative right. (See Pleasant Valley Canal Co. v. 
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Borror, supra, 61 Cal.App.4th 742, 72 Cal.Rptr.2d 1.) 
However, forfeiture is based on nonuse. ( § 1241; see . 
Gray v. Magee, si1pra, 108 Cal.App. 570, 292 P. 157 
[court rejected minimum use finding and instead looked 
to see what was lost by nonuse].) 

1970 
1971 
1972 
1973 
1974 

FN39. The measurement must include both 
quantity and time, since the evidence here sug
gests both are variables which govern the "law 
of the river." The task of measuring water use 
and nonuse for irrigation purposes is complic
ated because it involves factors not subject to 
precise ·human control. ( Pabst v. Finmand, 
supra, 190 Cal. 124, 21 I P. 11; Mt. Shc1sta 
Power Corp. v. McArthur, supra, 109 Cal.App. 
at p. 179, 292 P. 549 [quantity of water re-. 
quired for irrigating is go:vemed by· the nature 
of the soil, climatic conditions, and circum
stances surrounding the land and crop].) For 

The average of these averages is 139,000 afy. Un
der the "use" approach applied by the trial court, the ap
propriator would have a "preserved entitlement" in this 
amount, and thus would have forfeited 21,000 afy 
(160,000 minus 139,000 afy). Under the "nonuse" ap
proach required by the laws of forfeiture, however, the 
party has lost only 10,000 afy, which represents the dif
ference between the highest use in the five-year period 
and the full entitlement. (See Smith v. Hawkins, supra, 
120 Cal. at p. 88, 52 P. 139.) The result of this latter, 
correct approach carries out section 1241 's mandate that 
the amount forfeited is only that part of the right which 
has not been continuously used for the particular five
year period ( § 1241 ). In the hypothetical, that amount is 
10,000 afy. 

The record evidence does not support a conclusion 
that Kern Delta's predecessors failed to use the entire 

this reason, there is no uniform rule of usage or 
nonusage applicable to all cases. ( Joerger v. 
Pacific Gas & Electric Co., supra, 207 Cal. 8, 
276P. 1017.) 

*20 The law is unambiguous that what is forfeited is 
what is actually not used for the entire statutory five
year period, not what exceeds the average use for that 
period.FN40 The distinction is not meaningless ped
antry, as the following hypothetical demonstrates. Con
sider the following fictional average annual usages for a 
prior appropriator with a 160,000 afy entitlement: 

FN40. This analysis is based on our assumption 
that the judgment means what it says. See foot
note 35. 

145,000 afy 
135,000 afy 
125,000 afy 
150,000 afy 
140,000 afy 

entitlement during every part of every year within the 
45-year evaluation period, even if we agreed this was an 
appropriate period for measurement, which we do not. 
To the contrary, there were many instances when Kem 
Delta's predecessors used the full entitlement during 
certain months of a particular year. For example, in 
1959-1961, 1964, 1966, 1968, 1970-1972, 1976, 1979, 
1981-1982, Kem Delta's predecessors did not release 
any surplus water during one or more of the months of 
June, July and August and a finding of forfeiture for 
these months in any five-year period that included one 
of the noted years would be improper. When the nature 
of the initial beneficial use is linked to a particular time 
of day, a certain month, or a particular season of the 
year, the finding of forfeiture must also be thus linked. 
FN41 (- Armstrong v. Payne (1922) 188 Cal. 585, 600, 
206 P. 638; Orange County Water District v. City o.f 
Riverside, supra, 173 Cal.App.2d 137, 197, 343 P.2d 
450.) Consequently, it is possible to forfeit a right to 
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use water for a portion of the year or a certain hour of 
the· day but not for other such periods.rN42 (See Santa 
Paula Waterworks v. Peralta (1896) 113 Cal. 38, 44, 45 
P. [68 [forfeiture six out of seven days a week]; Scott v. 
Hemy (1925) 196 Cal. 666,239 P. 314 [continuous use 
for irrigation season]; Bazet v. Nugget Bar Placers, Inc. 
(193[) 2l1 Cal. 607,296 P. 616 [winter/summer]; Gray 
v. Magee (l9J0) 108 Cal.App. 570, 292 P. 157 [same]; 
Garbarino v. Noce (1919) 181 Cal. 125, 183 P. 532 
[one day in three]; Haight v. Costanich (1920) 184 Cal. 
426, 194 P. 26 [two months out of four].) 

· FN4 I. The MHA anticipates that water use will 
vary from month to month and season to sea
son. The parties concede as much when they 
distinguish between the "MHA season" and the 
"non MHA season." · 

FN42. This is not to say that North Kem may 
extract the most favorable portions of a year 
over a 45-year period to establish forfeiture. At 
argument North Kern asserted that exhibit 5142 
represented the lowest amount of use for Janu
ary over a five-year period, and the lowest 
amount of use for February over what may well 
be a different five-year period. The statute re
quires that forfeiture be measured during a con
tinµous five-year period. (§ 1240 .) And, al
though forfeiture can be for the entire year or 
only a part of the year (a designated day, month 
or time), the period of measure is a single con
tinuous five-year period. There is no authority 
for the pick and choose method advanced by 
North Kem. 

The amount released by Kem Delta each day is dir-. 
ectly dependent on the amount of water available and 
the demand for irrigation deliveries. An annual average 
is entirely too simplistic as a measurement of the loss of 
Kem Delta's vested right. (See Tulare Irrigation Dis
trict v. Lindsay-Strathmore Irrigation District (1935) 3 
Cal.3d 489, 569-570.) We will illustrate, with another 
hypothetical, the law's demand that the amount forfeited 
be linked to actual need and actual use and that the right 
lost be quantified by concrete references to actual his
torical use. Consider the following yearly use pattern 

for five continuous years by a fictional right holder with 
a 15,000 acre feet per month entitlement: 

*21 January through March-5,000 acre feet per month 

April through May-10,000 acre feet per month 

June through August-15,000 acre feet per month 

September through December-5,000 acre feet per month 

In this scenario, the average monthly use is 8,333 
acre feet, far below what was put to beneficial use dur
ing April through August of each hypothetical year. If · 
forfeiture is determined by mathematical averages unre
lated to this actual use, the party would have its right re
duced to 8,333 acre feet per month for every month of 
every year, even though in reality it used its full entitle
ment from June through August in every examined year, 
when it obviously had and satisfied beneficial needs. 

While the evidence here may support a finding of 
continuous nonuse based upon a defined season, month 
or day,FN43 no such finding was made by the trial 
court, which precludes further meaningful appellate re
view and, if the judgment was intended to limit the for
feiture to a defined season, month or day, creates an un
acceptable ambiguity.FN44 

FN43. The actual calculation of the water 
ordered, used, and released by right holders is 
calculated on a daily basis. However, day, 

. month and season measurements are found in 
the MHA. What is not found is an annual meas
urement or the use of averages. 

FN44. See Pabst v. Finmancl, supra, 190 Cal. 
124, 211 P. 11 (failure to limit finding to par
ticular time or season requires inference that 
finding is based on continuous use for five-year 
period). 

The record suggests the evidence would support a 
finding based on daily use (the actual measurement un
der the MHA) or some other larger period of time if it 
can be linked to the initial need and historical beneficial 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

1 1 n n /') n 11 

WR-193

005136



I) 

,n 
I 

-! 
I 

J 

r 
1o 

0 

0 

0 

0 

0 

Page 26 of 29 

Page 25 
Not Reported in Cal.Rptr.2d, 2003 WL 215821 (Cal.App. 5 Dist.) 
Nonpublished/Noncitable (Cal. Rules of Court, Rules 8.1105 and 8.1110, 8.1115) 
(Cite as: 2003 WL 215821 (Cal.App. 5 Dist.)) 

use. In this connection, many of the reports generated 
for the parties used monthly averages, which allow for 
some segregation between on and off-season periods. 
We are in no position, nor is it our function, to make 
these determinations of fact, which may require the tak
ing of additional evidence. We simply hold· that, be
cause the judgment measures the forfeiture using an an
nual average it is erroneous as a matter of law, and re
versal and remand is required for further appropriate 
proceedings. 

We reiterate that, whatever base measurement peri
od (i.e., day, month, season, etc.) the trial court selects, 
the choice must have evidentiary support and the no
nuse, if any, must be calculated by reference to the 
maximum quantity beneficially used by Kem Delta for 
each such period during the five-year span before the 
1976 claim by North Kem selected by the trial court as 
the appropriate period for evaluating whether a forfeit
ure occurred. (See Smith v. Hawkins, supra, 120 Cal. at 
p. 88, 52 P. 139; Tulare Irr. Dist. v. Lindsay-Strathmore 
Irr. Dis!., suprc1, 3 Cal.2d 489, 569-570, 45 P.2d 972.) 
The court may consider the effect (or lack of effect) of 
any other factor or variable, beyond the control of Kem 
Delta and not related to demand, suggested by the re
cord as having some potential relevance to nonuse, such 
as climate and water supply. (See Irrigated Valleys 
Land Co. of Cat. v. Altman, supra, 57 Cal.App. 4l3, 
207 P. 401.) 

IV. 
[8] In two footnotes, Kem Delta challenges the trial 

court's order, dated June 10, 1998, granting summary 
adjudication in favor of Bakersfield on the fourth, fifth 
and ninth causes of action (indemnification and breach 
of contract claims) of Kem Delta's cross-complaint. 
Kem Delta's argument on these issues is set out in its 
footnote 48, which asserts that the court's ruling "denied 
[Kem Delta] its day in court with respect to the damage 
issue raised in the fourth, fifth and ninth causes of ac
tion of its c1;oss complaint" and was not reduced to a 
proper, formal order. 

*22 First, Kem Delta has waived any objection to 
the form of the order by failing to raise the issue at the 
trial court and conceding that the minute order, made in 

open court, finally disposed of the three causes of ac
tion. ( Guardianship of Stephen G. ( 1995) 40 
Cal.App.4th 1418, 1422, 47 Cal.Rptr.2d 409.) Secondly, 
Kern Delta has waived the points for purposes of appeal 
by its conclusory presentation. An appellate court may 
treat as waived an issue which, although raised in the · 
brief, is not supported by pertinent or cognizable legal 
argument or proper citation to authority. ( McGettigan 
v. Bay Area Rapid Transit Dist. ( 1997) 57 Cal.App.4th 
1011, 1016, fn. 4, 67 Cal.Rptr.2d 516; Land1y v. Berry
essa Union School Dist. (1995) 39 Cal.App.4th 691, 
699-700, 46 Cal.Rptr.2d I 19 [issue abandoned where 
supported only by asse1tion of general legal principles 
without argument or application to facts on appeal].) It 
is the appellant's duty to demonstrate affirmatively trial 
error. ( Reyes v. Kosha (l998) 65 Cal.App.4th 451, 466, 
fn. 6, 76 Cal.Rptr.2d 457.) Kem Delta's general asser
tion of error, unsupported by specific argument or au
thority, that it was "denied its day in court" is patently 
insufficient to raise the issue on this appeal. 

Third, Kern Delta has waived the issue for purposes 
of appeal by its abbreviated footnote treatment. (See 
Cal. Rules of Cou1t, rule 15(a) [each argument must be 
stated under separate headings in the briefs]; In re 
Keisha T. ( 1995) 38 Cal.App.4th 220, 237, 44 
Cal.Rptr.2d 822, fn. 7 ["We interpret this casual treat
ment as reflecting [the appellant's] lack of reliance on 
this argument"].) 

North Kem Cross-Appeal 
The trial court detennined that the portion of the 

rights forfeited by Kern Deha had reverted to the pub
lic. Alternatively, the trial court found that the forfeited 
rights passed to North Kern, a junior appropriator. Not 
surprisingly, North Kem now challenges the trial court's 
first conclusion and contends the court's alternate con
clusion is the correct one. 

All parties agree that none of the water of the Kem 
River is subject to an appropriative SWRCB permit. 
Therefore,· in order to secure the right to any water for
feited by Kern Delta, North Kem was required to prove 
that its claim was perfected before 1914.FN4s 
However, our resolution of Kem Delta's appeal effect
ively moots the issue because the lack of a sustainable 
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finding that Kem Delta forfeited any of its rights means, 
obviously, that there are yet no forfeited rights to which 
North Kern may have succeeded. (See Dannenbrink v. 
Burger ( 1913) 23 Cal.App. 587, 594, 138 P. 751 [once 
the amount forfeited has been quantified, the claimant 
may prove up a subsequent appropriation of the same].) 
The issue must therefor be addressed on remand, if ne
cessary. 

FN45. As we said earlier, one who lacks a per
mit and who claims a right to appropriative wa
ter in this state must prove the appropriation 
was made prior to 1913 and not thereafter lost 
by prescription, abandonment or forfeiture. 
(See Crane v. Stevinson, supra, 5 Cal.2d at p. 
398, 54 P.2d 1100.) Since 1914, all appropri
ations of water in California must be approved 
by the SWRCB. (§§ 1201, 1225, 1252.) The 
claimant for a permit _must submit an applica
tion to the SWRCB which sets forth, among 
other items, "[t]he nature and amount of the 
proposed use" (§ 1260, subd. (c)) and "[t]he 
place where it is intended to use the water." ( 
Id., subd. (f); County of Del Norte v. · City of 
Crescent City (1999) 71 Cal.App.4th 965, 976, 
84 Cal.Rptr.2d J 79.) 

We do, however, offer some observations which 
may be relevant on remand. First, the MHA and the 
Shaw Decree, which quantify North Kern's and Kern 
Delta's respective entitlements, do not appear to support 
a claim by North Kern to any of Kern Delta's rights be
cause neither document evidences a pre-1914 appropri
ative claim to an increased entitlement by North Kem. 
Though under the documents North Kern's entitlements 
are "junior" to Kem Delta's when there is insufficient 
water in the river to satis.fy both parties' entitlements, a 
finding on remand that Kem Delta has forfeited some 
portion of its entitlement will not necessarily result in 
the enhancement, by an equivalent amount, of North 
Kern's rights. It only will mean that, when water is 
scarce, there is an _increased likelihood that North 
Kern's entitlement will be satisfied because Kern Delta's 
claim will have been reduced. North Kem will gain an 
increase in its entitlement only if it proves a pre-1914 

appropriation. (See We!fsville East Field Irr. Co. v. 
Lindsay land & Livestock Co. (1943) 104 Utah 448, 
462, 13 7 P .2d 634 [ where water is scarce and existing 
junior appropriators, whether under permit or common 
law, claim more water than is ordinarily available, the 
forfeited water will actually feed the existing entitle
ments of the junior appropriators, a practical result not 
equivalent to· the expansion of the existing junior enti
tlements].) Any pre-1914 appropriation by North Kern 
must be defined by the actual quantity of water forfeited 
and the actual quantity of water subsequently put to be
neficial use.FN46 ( City of Barsto,v v. Mojave Water 
Agency, supra, 23 Cal.4th at p. 1241, 99 Cal.Rptr.2cl 
294, 5 P.3cl 853.) 

FN46. It would appear from the position taken 
by North Kern at trial, and the records of water 
use before us, that a pre-1914 appropriation of 
any water forfeited would be less than the 
amount of water now claimed by North Kern. 
North Kern's predecessors, like those of Kern 
Delta, did not practice winter ground water re
charge. Therefore, the increased need for water 
for this purpose, occurring in the middle of the 
20th century, could not be part of any pre-1914 
appropriation. ( Armstrong v. Payne, supra, 
188 Cal. at p. 600, 206 P. 638 [an appropriation 
of water has always been defined by the 
amount used].) An appropriation cannot be ex
panded except by a new appropriation. ( Pleas
ant Valley Canal Co. v. Borror, supra, 61 
Cal.App.4th at p. 753, 72 CaLRptr.2d I.) 

*23 Second, the trial court determined there was no 
prescriptive use by North Kem or abandonment by Kern 
Delta, findings which have not been· challenged on this 
appeal. (See Dogherty v. Creary (1866) 30 Cal. 290 
[abandoned water right subject to subsequent appropri
ation]; Gallagher v. Montecito Valley Water ·co. (1894) 
101 Cal. 242, 35 P. 770 [right acquired by prescription]; 
Lindblom v. Round Valley Water Co. (1918) 178 Cal. 
450, 173 P. 994 [nonuser forfeits water rights which be
come available to subsequent appropriator].) Thus, the 
only remaining possibility is that Kern Delta's prede
cessors in interest forfeited a portion of their rights prior 
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to 1914, which were to some extent subsequently appro
priated by North Kern's predecessors prior to 1914. (See 
Smith v. O'Hara (l 872) 43 Cal. 371.) 

Third, if North Kem is unable to prove a pre-1914 
appropriation, its claim, like any other post-1914 claim, 
will be subject to the statutory mandates because the 
clear intent of the WCA is to provide for the uniform 
administration of California's water resources. (Art. X, 
§ 2; § 1201; Peabody v. City of Vallejo (1935) 2 Cal.2d 
351, .367-368, 40 P.2d 486.) Thus, the pre-1914 nature 
of Kem Delta's right does not preclude application of 
the WCA if that right is found to have been lost after 
1914. We find no authority to support North Kern's pos
ition that, once established, a pre-1914 appropriation is 
subject to future management outside the statutory 
scheme. Though certain constitutional provisions re-

. strict a state from altering or extinguishing an existing 
property interest, such as a preexisting water right (see 
Fall River Valley Irr. Dist. v. Mt. Shasta Power Corp 
(1927) 202 Cal. 56, 68, 259 P. 444), there appears to be 
no barrier to the application of a statutory scheme if the 
preexisting right is legitimately extinguished by opera
tion of common law principles. This result is particu
larly compelling when strong public policy considera
tions make a strong case for statewide uniform manage
ment of an essential resource such as California water. 

On this subject, there is no doubt about the public 
policy of the state. The SWRCB has exclusive jurisdic
tion over appropriative claims made after 1914. (§ § 
1201, 1202, 1225, 1250; Pleasant Valley Canal Co. v. 
Borror, supra, 61 Cal.App.4th at p. 754, 72 Cal.Rptr.2d 
1; United States v. State Water Resources Control 
Board (1986) 182 Cal.App.3d 82, 102, 227 Cal.Rptr. 
!'61.) After 1914, a claimant may not establish an ap
propriative right merely by use. (§§ 1225, 1201, see 
People of State of Cal. v. United States (9th Cir. 1956) 
235 F.2d 647.) Water forfeited reverts to the public and 
becomes available for appropriation by others FN47 · 

through the pe1mit procedures. ( § 1241.) This furthers 
the Legislature's aim of "foster[ing] the most reasonable 
and beneficial uses of the state's scarce water resources. 
[Citation]." ( Pleasant Valley Canal Co. v. Borror, 
supra, 61 Cal.App.4th at p. 754, 72 Cal.Rptr.2d I; see 

also National Audubon Soc. v. Superior Court (1983) 33 
Cal.3d 419, 447, 189 Cal.Rptr. 346, 658 P.2d 709 
[legislative intent is to grant SWRCB broad expansive 
authority to undertake comprehensive planning and al
location of water resources].) 

FN4 7. The language of the statute which re
quires a finding of the SWRCB and notice to 
the parties, is _intended to provide procedural 
guidelines to be followed before forfeiture 
when the SWRCB is the agency detennining 
whether forfeiture has occurred. (See 12 Pa
cific L.J. 526, 527.) In this case, the competing 
rights of the parties were fully litigated and full 
procedural protection was afforded. 

*24 Fourth, while we have been unable to uncover 
any authority for the proposition that a forfeited pre-
1914 entitlement reverts to the public, this subject is not 
now before us. The irreducible issue raised by North 
Kern's appeal is whether any amount forfeited by Kem 
Delta has been appropriated as a matter of law by 
North Kern, but this issue is not ripe for decision given 
our disposition of Kem Delta's appeal. On the other 
hand, if on remand North Kem cannot prove its entitle
ment to any water found to have been forfeited by Kern 
Delta, whether the water has instead become a part of 
the public domain would seem to be irrelevant to the in
terests ofNorth Kem, at least in this action. 

Other Issues 
The remaining issues raised by the parties, whether 

on the appeal or on the cross-appeal, are moot. Resolu
tion of all such issues first requires the resolution of the 
issue whether Kem Delta forfeited some po1tion of its 
rights by nonuse and if so the quantification of the 
amount forfeited. 

DISPOSITION 
The judgment is reversed. The case is remanded for 

retrial of: 

((]) the question whether Kem Delta forfeited by 
nonuse any part of its paper entitlements, based upon a 
measurement (day, month, season, etc.), a specific five
year period, and a consideration of all other relevant 
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factors disclosed by the evidence; and 

(2) all other issues (1) expressly. raised by the 
parties on this appeal but (2) not resolved by this opin
ion and not found in this opinion to have been waived 
or abandoned for purposes of this appeal, and (3) put in 
controversy by reason of the trial comt's determination 
of the issues described in (1) above. 

The parties are not limited on retrial under this re
mand to the evidence introduced during the previous 
proceeding, and may offer whatever additional evidence 
they desire to have admitted, subject to the trial court's 
rulings on the admissibility of such evidence. 

Each party shall bear its own costs on this appeal. 

WE CONCUR: ARDAIZ, P.J., and LEVY, J. 

Cal.App. 5 Dist.,2003 .. 
North Kern Water Storage Dist. v. Kern Delta Water Dist. 
Not Reported in Cal.Rptr.2d, 2003 WL 215821 
(Cal.App. 5 Dist.) 

END OF DOCUMENT 
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STATE OF CALIFORNIA 
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY 

STATE WATER RESOURCES CONTROL BOARD 
 

WR ORDER 2002-0010-DWR 

 

 
IN THE MATTER OF STATEMENT OF WATER DIVERSION AND USE S015151 

PETITION FOR TEMPORARY CHANGE 
INVOLVING THE TRANSFER OF UP TO 1,015 ACRE-FEET OF WATER 

TO INSTREAM USE WITHIN THE NORTH FORK TULE RIVER 
UNDER PRE-1914 APPROPRIATIVE WATER RIGHT CLAIM 

 
 
ORDER DENYING TEMPORARY CHANGE IN PLACE OF USE AND PURPOSE OF USE 
BY THE CHIEF OF THE DIVISION OF WATER RIGHTS:  
 
 
1.0 SUBSTANCE OF PETITION 
 
On June 25, 2001, 
 
 Ms. Dagny Grant  
 c/o Dan Suyeyasu  
 5655 College Ave. Ste. 304 
 Oakland, CA 94618 
 
filed a Petition for Temporary Change under Water Code sections 1725-1732 and 1707 with the State 
Water Resources Control Board (SWRCB).  The petitioner requests that the SWRCB approve a 
temporary change of the place of use under a claimed pre-1914 appropriative water right to allow use of 
the water for the purpose of preserving recreational and fish and wildlife resources in an approximate  
two-mile stretch of the North Fork Tule River adjacent to Battle Mountain Ranch (Ranch).  The temporary 
change would be effective for a period of one year following issuance of an order. 
 
2.0 BACKGROUND 
 
The petitioner requests a temporary change to a pre-1914 water right claim (Statement of Water 
Diversion and Use file No. S015151) under Water Code sections 1707 and 1725-1732, for the purpose of 
dedicating approximately 1,015 acre-feet of water to instream use.  The proposed place of use under the 
proposed change is a portion of the North Fork Tule River that fronts on the Ranch, further described as 
being between the historic Dillion Ditch diversion headworks located within the NE¼ of the NW¼ of 
section 19, T19S, R30E, MDB&M, and the downstream boundary of the Ranch, located within the NW¼ 
of the SW¼ of section 25, T19S, R29E, MDB&M.  In the absence of the proposed transfer, the water 
would likely remain in the stream, as records indicate that diversion and use of water has not occurred 
since approximately 1995 and petitioner currently lacks the diversion infrastructure to apply the claimed 
right to the Ranch. 
 
2.1 Substance of Ms. Grant’s claimed water rights  On June 25, 2001, Ms. Grant filed Statement 
of Water Diversion and Use No. S015151.  The statement indicates that 100 miners inches of water 
(2.0 cubic feet per second [cfs]), based on the Southern California standard for miner’s inches), has been 
diverted from the North Fork Tule River to irrigate 90 acres of pastureland and to water stock on the 
Ranch since 1880.  In addition to the pre-1914 claim, portions of the property appear to be riparian to 
North Fork Tule River, and there are springs located on the property that serve the Ranch. 
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2.2 Purpose of the Proposed Transfer  Under the proposed change, 1.5 cfs, approximately 
1,015 af of water, would remain in the stream for instream use rather than be diverted.  The proposed 
place of use is that portion of the North Fork Tule River that fronts on the Ranch, further described as 
being between the historic Dillion Ditch diversion headworks located within the NE¼ of the NW¼ of 
section 19, T19S, R30E, MDB&M, and the downstream boundary of the Ranch, located within the NW¼ 
of the SW¼ of section 25, T19S, R29E, MDB&M.    
 
3.0 AVAILABILITY OF WATER FOR TRANSFER 
 
The Tule River Watershed, including all tributaries to the Tule River system that have hydraulic continuity 
during any part of the year, are identified in the SWRCB records as being fully appropriated.  (See Order 
WR 98-08).  In the Declaration of Fully Appropriated Stream Systems, the SWRCB finds that water is not 
available for the development of any new use of water, with the exception of valid riparian rights.  
Ms. Grant claims a pre-1914 appropriative water right in the amount of 2.0 cfs.  The claimed water right is 
identified in Department of Water Resources Bulletin 94 –1 (1964), Land and Water Use in Tule River 
Hydrographic Unit Table 3, Descriptions of Surface Water Diversions In Tule River Hydrographic Unit.  In 
addition, the topographic and parcel maps of the Springville area indicate that the Ranch, or portions 
thereof, are riparian to North Fork Tule River, as the Ranch contains approximately two miles of frontage 
along the river. 
 
4.0 COMMENTS RECEIVED ON THE PROPOSED TRANSFER/EXCHANGE 
 
The SWRCB issued a public notice of the proposed temporary change on January18, 2002.  The 
SWRCB received comments and objections from five parties: Larry Otter, Rita A. Portwood, 
James Drumm, Robert Donlan, and Douglas Philips.  The comments and objections raised the issue of 
whether a valid basis of right still exists for the claimed pre-1914 appropriative water right of the 
Dillon Ditch.  The commentors provided some evidence indicating that little or no use of the water 
occurred for the period, conceptually beginning about 1972 to the present time.   
 
Petitioners Response: 
 
The petitioner's response discussed the construction, size, and operation of the Dennison/Dillon Ditch 
following the consolidation of the ditch companies after flooding occurred in 1966.  However, petitioner 
presented no evidence or record of actual usage for the 1972-1989 period.  The flume that carried water 
from the Dennison Ditch was in disrepair by 1989 when Ms. Grant purchased the property.  In 1991-1992 
a new 4-inch line was installed, and water was periodically used on the Ranch until January 1995.  From 
1995 through 1999, water was not diverted pending resolution of the conflict between the Grants and the 
Dennison Ditch Company.  Dennison Ditch installed a control at the diversion facility to limit its diversions, 
and Ms. Grant ceased to use, and claim the right to use, the facility altogether.  The control returns any 
diverted water above Dennison Ditch Company's allotment back to the river.  From 1999 to the present, 
water from the North Fork Tule River has not been diverted or used on the Ranch.   
 
Petitioner contends that an appropriator does not lose a right under the forfeiture statute, if despite a long 
period of nonuse, application of the water to beneficial use recommences prior to the initiation of the 
forfeiture proceedings.  (See June 6, 2002 letter from Dan Suyeyasu at 3 (citing Sax et al., Legal Control 
of Water Resources [2d ed. 1991].)  The casebook quoted by petitioner to support this contention cites 
Idaho and Wyoming law.  The casebook includes a discussion explaining how western states have 
different approaches to statutory forfeiture.  (Sax et al., at p. 277.)  In some states, forfeiture is automatic, 
where others provide a variety of defenses, some including recommencement prior to the initiation of 
forfeiture proceedings.  California law does not include the recommencement of use defense in its statute 
or case law.   
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5.0  CRITERIA FOR APPROVING PROPOSED CHANGE: 
 
In considering approval of a temporary change petition, the SWRCB must make the findings specified in 
Water Code section 1725: 
 

The transfer would only involve the amount of water that would have been consumptively used or 
stored by the permittee or licensee in the absence of the proposed temporary change; 

 
The transfer would not injure any legal user of the water; and  

 
The transfer would not unreasonably affect fish, wildlife, or other instream beneficial uses. 
 

 
5.1 The transfer would only involve the amount of water that would have been consumptively 
  used or stored in the absence of the proposed temporary change:  To paraphrase Water 
Code section 1725, a party may temporarily change the point of diversion, place of use or purpose of use 
due to a transfer or exchange of water or water rights if the transfer would only involve the amount of 
water that would have been consumptively used or stored by the party in the absence of the proposed 
temporary change.  The record of information provided by all parties indicates that diversion of water by 
the Ranch did not occur last season, nor has it occurred since at least 1995.  The evidence indicates that 
water will not be used consumptively this year due to lack of a means to divert the water.  Therefore, the 
SWRCB cannot find that the proposed transfer would involve only the amount of water that would have 
been consumptively used or stored in the absence of the proposed temporary change. 
 
5.2  The transfer would not injure any legal user of the water:  Although an action has not been 
taken by parties in the watershed to define the nature and extent of the Grant’s claimed pre-1914 right, it 
appears that the claimed pre-1914 appropriative water right may have been lost in accordance with Water 
Code sections 1240 or 1241.  If the claimed pre-1914 right has been forfeited, any reactivation of use 
could act to the detriment of legal users in light of the fact that the Tule River Watershed is fully 
appropriated.  Since the validity of the pre-1914 right is in question, the SWRCB cannot conclude the 
proposed transfer would not injure any legal users of water.   
 
Since the property or portions thereof would appear to be riparian, proper riparian diversions may begin at 
any time to the extent that they are reasonable and take only their correlative share of the available flow.  
This petition did not request a transfer of riparian water, however, petitioner is free to petition the SWRCB 
to transfer a riparian right for the purposes of preserving or enhancing instream flow under Water Code 
section 1707.     
 
5.3  The transfer would not unreasonably affect fish, wildlife, or other instream beneficial 
uses:  Instream beneficial uses are discussed in Section 6.0 
 
6.0 ENVIRONMENTAL CONSIDERATIONS 
 
In accordance with Water Code section 1729, temporary changes involving transfer of water are exempt 
from the requirements of the California Environmental Quality Act (CEQA) (Pub. Resources Code § 
21000 et seq.).  However, the SWRCB must consider potential impacts on fish, wildlife and other instream 
beneficial uses in accordance with Water Code section 1727(b)(2).  
 
The water available for the transfer is currently flowing in the North Fork Tule River, and would remain in 
the river.  Therefore there would not be any effect on any natural streamflow or hydrologic regime. 
 
7.0 SWRCB'S DELEGATION OF AUTHORITY 
 
On May 16, 2002, the SWRCB adopted Resolution 2002-0106 section 2.6.17, delegating to the Chief of 
the Division of Water Rights the authority to act on petitions for temporary changes, except where the 
SWRCB conducts a hearing to accept additional evidence. 
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8.0 CONCLUSIONS 
 
The SWRCB has adequate information in its files to make the evaluation required by Water Code section 
1725, et. seq. and therefore I find as follows: 
 

In accordance with Water Code section 1725, the proposed transfer does not involve only water 
that would have been consumptively used or stored in the absence of the temporary change.   

 
In accordance with Water Code section 1727(b)(1), the proposed transfer may cause injury to 
legal users of the water. 

 
In accordance with Water Code section 1727(b)(2), the proposed transfer would not 
unreasonably affect fish, wildlife, or other instream beneficial uses.   

 
 
 
 

ORDER 
 
 
NOW, THEREFORE, IT IS ORDERED that the petition filed for a temporary change in the place of use 
under Statement of Water Diversion and Use No. S015151 is not approved. 
 
 
ORIGINAL SIGNED BY 
 
Harry M. Schueller 
Chief Deputy Director 
 
Dated:  September 20, 2002 
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STATE OF CALIFORNIA  
STATE WATER RESOURCES CONTROL BOARD 

 
ORDER WR 2011-0016 

 
In the Matter of the Threat of Unauthorized Diversion and Use of Water  

by Thomas Hill, Steven Gomes, and 
Millview County Water District 

 
Participants 

 
Water Rights Prosecution Team1  
Thomas Hill, Steven Gomes, and 

Millview County Water District 
Sonoma County Water Agency 

 
Interested Parties 

 
Mendocino County Russian River Flood Control and Water Conservation Improvement District 

California Department of Fish and Game 
 

Source:  Russian River and Russian River Underflow  
 
County:  Mendocino County 
 

CEASE AND DESIST ORDER 
 

BY THE BOARD: 
 

1.0 INTRODUCTION 
By this order, the State Water Resources Control Board (State Water Board or Board) requires 

Millview County Water District (Millview) to cease and desist the threatened unauthorized 

diversion of water under a claimed pre-1914 appropriative right, referred to herein as the 

Waldteufel claim of right.  We find that, to the extent that an appropriative right could have been 

developed, the right to divert more than approximately 243 acre-feet per annum (afa) was not 

perfected, and the right to divert more than 15 afa between April and September has been 

forfeited for non-use.

                                            
1 The Water Rights prosecutorial team members included: (1) David Rose, Staff Counsel; (2) Charles Rich, Senior 
Water Resource Control Engineer; (3) John O’Hagan, Enforcement Section Manager; and (4) James Kassel, 
Assistant Deputy Director for Water Rights.   
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It is uncertain whether a pre-1914 right has been perfected at all.  The hearing record suggests 

that the diversion and use that occurred on the property subject to the Waldteufel claim of right 

was authorized under riparian right to the West Fork of the Russian River, which would indicate 

that no pre-1914 right has been perfected.  But a ruling on this issue appears to be outside of 

the issues fairly raised by the Hearing Notice and Proposed Cease and Desist Order (CDO) 

issued by the Division of Water Rights.  The notice and proposed CDO raise issues concerning 

the nature and extent of the Waldteufel claim of right, including whether a pre-1914 right had 

been perfected and not forfeited for non-use in an amount greater than 15 acre-feet per year.  

They did not put the parties on notice that it could be decided that no pre-1914 right was ever 

perfected -- even for an amount of 15 acre-feet per year or less.  Because the parties were not 

on notice that these proceedings might include this issue, the parties have not had an 

opportunity to present evidence as to whether the diversion and use would have been 

authorized under riparian right, and we do not know what evidence they might have presented.  

Accordingly, this order is based on the extent to which a pre-1914 right could have been 

perfected, and has not been forfeited for non-use, assuming that a pre-1914 right could have 

been perfected by the diversion and use established in the hearing record.  

 

Historically, water was used under the Waldteufel claim of right for purposes of irrigating crops 

on a 34-acre parcel of land located adjacent to the West Fork of the Russian River.  Since 

acquiring an interest in the Waldteufel claim of right in 2002, Millview has expanded the place of 

use from the 34-acre parcel to Millview’s entire service area, which is 8 to 10 square miles, and 

has relocated the point of diversion downstream to a point below the confluence of the West 

and East Forks of the Russian River.  Millview has taken the position that it may divert 

approximately 1,450 afa under the right.  Millview has supplied water to its customers under the 

Waldteufel claim of right and other rights, year-round, to meet residential, commercial, industrial 

and irrigation water demands within its service area. 

 

The purpose of use, place of use, and point of diversion of an appropriative right may be 

changed, provided that the changes do not amount to the initiation of a new right, or result in 

injury to other legal users.  In this case, Millview has exceeded the scope of the Waldteufel 

claim of right by diverting more water than authorized under the right, diverting water outside the 

authorized season of diversion, and diverting water when it was not available from the West 

Fork of the Russian River.  Millview’s diversion and use outside the scope of the right is 
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unauthorized and constitutes a trespass against the State.  In addition, Millview’s increased 

diversion and use under the right is likely to have resulted in injury to other legal users. 

 

In the absence of enforcement action, Millview is likely to continue its unauthorized diversion 

and use under the Waldteufel claim of right.  Accordingly, issuance of this cease and desist 

order is warranted.  Because Millview was not on notice that the validity of the Waldteufel claim 

of right in its entirety was at issue, this order does not require Millview to cease its diversion 

under the right altogether.  Instead, this order requires Millview to cease its diversion and use of 

water in a manner inconsistent with the parameters of the right, assuming a valid right exists.  In 

order to ensure compliance with this order, we also will require Millview to maintain a record of 

its diversions under the Waldteufel claim of right, as well its diversions under the other water 

rights and the water supply contract that Millview holds. 

 

2.0 PROCEDURAL AND FACTUAL BACKGROUND 
2.1 Complaint Investigation 
By letter dated February 27, 2006, Lee O. Howard filed an administrative complaint with the 

State Water Board, Division of Water Rights.  (Millview Ex. 11.)  The complaint alleged that 

Millview was supplying water to a subdivision with 350 homes pursuant to the Waldteufel claim 

of right.  In his complaint, Mr. Howard alleged that the right no longer existed because it had not 

been used continuously since 1914.  Mr. Howard also stated that there had been a change in 

the purpose of use, from irrigation to domestic supply, and a change in the point of diversion, 

from a point on the West Fork of the Russian River to a point 400 feet downstream on the East 

Fork of the Russian River. 

 

In response to the complaint, staff from the Complaint Unit within the Division of Water Rights 

conducted an investigation.  Staff prepared a report, dated June 1, 2007, which documented 

their investigation and summarized their findings and recommendations. (Prosecution Team 

(PT) Ex. 10.)  As described in the staff report, the subdivision identified in Mr. Howard’s 

complaint was developed after two individuals, Thomas P. Hill and Steven L. Gomes 

(Messrs. Hill and Gomes), acquired a parcel of land comprised of approximately 32 acres from 

the Robert Wood Living Trust in 1998.  (Id. at p. 1; PT Ex. 7.)  The parcel is located adjacent to 

the West Fork of the Russian River, immediately south of Lake Mendocino Drive, and upstream 

of the confluence of the West and East Forks of the Russian River.  (PT Exhibit 10, pp. 1, 4.)  
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In 2001, Messrs. Hill and Gomes sold most of the parcel of land to Creekbridge Homes L.P., 

which constructed 125 homes on the property.  (Id. at p. 1.)   

 

When Messrs. Hill and Gomes acquired the parcel from the Robert Wood Living Trust, they also 

acquired all water rights associated with the parcel, including the Waldteufel claim of right.  

(PT Ex. 10, p. 1; PT Ex. 7.)  This right, which is discussed in greater detail in section 4.0, below, 

is referred to as the Waldteufel right because it was initiated by J.A. Waldteufel, who recorded a 

notice of appropriation on March 24, 1914.  (PT Ex. 10, p. 1, Millview Ex. 2.)  The notice claimed 

the right to divert 100 miner’s inches under a 4-inch pressure, or 2 cubic feet per second (cfs), 

from the West Fork of the Russian River for domestic and culinary purposes and for irrigation.  

(Millview Ex. 2.)   

 

In 2002, Messrs. Hill and Gomes entered into an agreement with Millview, whereby the 

Waldteufel claim of right was transferred to Millview for four years, except for 125,000 gallons of 

water per day, which was reserved by Messrs. Hill and Gomes, and Millview acquired an option 

to purchase the right.  (PT Ex. 9.)  Subsequently, Millview exercised its option to purchase all of 

the right from Messrs. Hill and Gomes.  (Millview Ex. 14, pp. 3-4.)2  Millview supplies water to 

the Creekbridge Homes subdivision pursuant to the claim of right.  (PT Ex. 10, pp. 3-5.)3  

Millview’s point of diversion is located on the mainstem of the Russian River, below the 

confluence of the West and East Forks of the Russian River.  (Id. at p. 4.)  In 2006, the 

Creekbridge Homes Subdivision was annexed into Millview’s service area. (R.T. at 

pp. 192:15-25, 193:1-10.) 

 

The June 1, 2007 staff report evaluated the validity of the Waldteufel claim of right.  After 

examining the information available concerning the history of the claim of right, including the 

history of water use on the 33.88-acre parcel acquired by Messrs. Hill and Gomes, staff 

concluded that the claim of right had a valid basis, but that the extent of the right was 

substantially less than the full face value of the claim set forth in the 1914 notice of 

appropriation.  (PT Ex. 10, p. 16.)  Specifically, staff concluded that the right had been forfeited 

                                            
2  It is unclear whether Messrs. Hill and Gomes transferred all or a portion of the 125,000 gallon per day reservation 
to Creekbridge Homes L.P., or to individual homeowners within the subdivision, or whether Messrs. Hill and Gomes 
sold the reservation to Millview.  (See PT Ex. 3; R.T. at pp. 169-171.)  Millview has taken the position, however, that 
Millview acquired the entire claim of right.  (See PT Ex. 10, p. 5; R.T. at p. 171.) 
3 Although Messrs. Hill and Gomes retained a portion of the right, at least initially, Millview has diverted all of the 
water used under the right since it was acquired by Messrs. Hill and Gomes.  Accordingly, and for ease of reference, 
we refer in this order only to Millview’s diversion and use under the Waldteufel claim of right. 
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in part due to non-use, “to the point where the maximum authorized diversion is 15 acre-feet per 

annum at a maximum instantaneous rate not to exceed 500 gpm or 1.1 cfs . . . .”  (Ibid.)  Staff 

did not recommend enforcement action against Millview, however, because Millview also diverts 

water from the Russian River pursuant to a water right permit, a water right license, and a water 

supply contract, and Millview’s diversions had not exceeded the total amount of water Millview is 

authorized to divert under its combined rights.  (PT Ex. 10, p. 17; PT Ex. 1, p. 13.) 

 
2.2 Litigation 
Millview and Messrs. Hill and Gomes submitted comments to the Complaint Unit seeking 

changes to the June 1, 2007 staff report.  (Messrs. Hill & Gomes Ex. N; Messrs. Hill & Gomes 

Ex. O.)  When the report remained unchanged, they filed a petition, seeking reconsideration of 

the report by the State Water Board pursuant to Water Code section 1122.  (Messrs. Hill & 

Gomes Ex. R.)  In their comments and petition, Millview and Messrs. Hill and Gomes asserted 

that the report had engendered uncertainty concerning the validity of the Waldteufel right, which 

precluded them from completing the sale of the right from Messrs. Hill and Gomes to Millview, 

and placed Millview at risk if Millview were to exercise the full face value of the right. 

 

By letter dated April 17, 2008, the Chief of the Division of Water Rights explained that the staff 

report was not an order or decision subject to reconsideration pursuant to section 1122.  For this 

reason, among others, the Division Chief stated that no further action could or would be taken 

on the petition for reconsideration.  (Messrs. Hill & Gomes Ex. S.) 

 

Subsequently, Millview and Messrs. Hill and Gomes filed a lawsuit against the State Water 

Board in Mendocino County Superior Court, seeking to have the staff report set aside, or to 

require the State Water Board to hold a hearing and take final action on the issues raised in 

Mr. Howard’s complaint and addressed in the report.  In an order dated January 14, 2009, the 

court denied the relief requested because the State Water Board had not made a final 

determination subject to judicial review.  (Messrs. Hill & Gomes Ex. V.)  The court also stated, 

however, that the State Water Board’s inaction had effectively clouded the validity of the 

Waldteufel right, frustrated the ability of Millview and Messrs. Hill and Gomes to complete a 

business transaction, and left them with little recourse other than to defy the State Water Board 

and risk the consequences.  The court stated that the State Water Board should either disavow 

the conclusions contained in the staff report, or “pursue a due process course to reviewable 

finality.”  (Id. at p. 2.)   
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2.3 Notice of Proposed CDO 
On April 10, 2009, the Assistant Deputy Director for Water Rights issued a notice of proposed 

cease and desist order to Millview and Messrs. Hill and Gomes.  (Messrs. Hill & Gomes Ex. W.)  

The notice included a draft CDO, which if adopted would require Millview and Messrs. Hill and 

Gomes to restrict diversions from the Russian River or its tributaries under the Waldteufel claim 

of right to (1) an instantaneous rate of 1.1 cfs; (2) an annual amount of 15 acre-feet; and (3) a 

rate no greater than the rate of flow available from the West Fork Russian River as measured at 

U.S. Geological Survey (USGS) gage number 11461000.  The draft CDO also would require 

Millview and Messrs. Hill and Gomes to maintain daily records of diversions under the 

Waldteufel right, Millview’s water right license (License 492, Application A003601), Millview’s 

water right permit (Permit 13936, Application A017587) and Millview’s water supply contract 

with the Mendocino County Russian River Flood Control and Water Conservation Improvement 

District (Mendocino District). 

 

The notice of proposed CDO advised Millview and Messrs. Hill and Gomes that if they 

disagreed with the facts or corrective actions set forth in the draft CDO, they could request a 

hearing within 20 days from the date of receipt of the notice. 

 

2.4 Evidentiary Hearing 
Both Millview and Messrs. Hill and Gomes submitted timely requests for a hearing on the 

proposed CDO.  On September 3, 2009, the State Water Board issued a notice of public 

hearing.  The State Water Board held the hearing on January 26, 2010.  The key hearing issues 

were as follows:  Should the State Water Board adopt the draft CDO issued on April 10, 2009?  

If the draft CDO should be adopted, should any modifications be made to the measures in the 

draft order, and what is the basis for such modifications? 

 

Adjudicative proceedings before the State Water Board are governed by California Code of 

Regulations, title 23, sections 648.8, 649.6, and 760, and the statutes specified in the 

regulations, including applicable provisions of chapter 4.5 of the Administrative Procedure Act 

(commencing with Government Code section 11400) (APA).  As required by the APA, the State 

Water Board has separated its adjudicative function from its investigative and prosecutorial 

functions in this proceeding.  During the hearing, a staff prosecution team presented the case 

for adopting the draft CDO.  The hearing notice identified the members of the prosecution team 

and specified that the prosecution team would be treated like any other party to the hearing.  A 
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staff hearing team was assigned to assist the hearing officer in conducting the hearing, provide 

advice to the State Water Board Members, and prepare a draft order.  None of the staff who 

were involved in the investigation of Mr. Howard’s complaint or the preparation of the draft CDO 

were assigned to the hearing team.  Like other interested persons, the prosecution team was 

prohibited from having ex parte communications with the members of the State Water Board 

and members of the hearing team regarding substantive and controversial procedural issues 

pertaining to the hearing.  The separation of functions described above also applied to the 

supervisors of each team. 

 

The following entities or individuals participated in the evidentiary portion of the hearing:  the 

prosecution team, Millview, Messrs. Hill and Gomes, and Sonoma County Water Agency 

(SCWA).  The Mendocino District and the California Department of Fish and Game presented 

non-evidentiary policy statements.4 

 

3.0 LEGAL BACKGROUND 
3.1 Riparian Water Rights 
This proceeding involves the two principal types of surface water rights recognized under 

California law:  riparian rights and appropriative rights.  Generally, riparian rights authorize the 

diversion and use of water from a stream on land that is contiguous to the stream and located 

within the watershed of the stream.  (Pleasant Valley Canal Co. v. Borror (1998) 61 Cal.App.4th 

742, 774-775.)  Riparian rights are limited to the natural flow of the stream, and do not authorize 

the diversion of “foreign water” that would not be present in the stream under natural conditions.  

(Bloss v. Rahilly (1940)16 Cal.2d 70, 75-76.)  In addition, water may not be seasonally stored 

under a riparian right.  (City of Lodi v. East Bay Mun. Utility Dist. (1937) 7 Cal.2d 316, 335.) 

 

A riparian right attaches only to the smallest parcel held under one title in the chain of title 

leading to the present owner.  (Pleasant Valley Canal Co. v. Borror, supra, 61 Cal.App.4th at  

                                            
4 In addition to prior evidentiary rulings, the Board makes the following rulings:  Millview submitted a request on 
January 4, 2010 for official notice of a broad category of materials from numerous files.  Many of the documents in 
those files were never presented during the proceeding or identified with specificity.  To the extent specific documents 
within the request were presented during the hearing and relied upon by Millview or other parties, the Board takes 
official notice of those specific documents.  In addition, Millview requested official notice of the hearing officer's rulings 
of December 31, 2009.  This request is denied as moot.  The rulings are part of the administrative record for the 
adjudicative proceeding and need not be subject to a request for official notice.  Finally, Millview objects to the 
hearsay testimony in an April 5, 2010 objection.  The objections are overruled.  The Board does not rely on the 
hearsay evidence as the exclusive basis to support any findings in this order, and admission is consistent with section 
11513 of the Government Code. 
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pp. 774-775.)  When a riparian parcel is subdivided, such that a parcel is no longer contiguous 

to the stream, the riparian right formerly attached to the noncontiguous parcel is lost, absent 

proof of intent to retain the riparian right.  (Anaheim Union Water Co. v. Fuller (1907) 150 Cal. 

327, 331.)  Once it has been lost, the riparian right cannot be regained by reuniting the 

noncontiguous and contiguous parcels under common ownership.  (Ibid.) 

 

Relative to other riparian rights, riparian rights are correlative.  When the natural flow of a 

stream is insufficient to satisfy all the riparian rights to use the waters of the stream, the riparian 

right holders must reduce their diversions proportionately.  (Prather v. Hoberg (1994) 24 Cal.2d 

549, 560.)  Relative to an appropriative right, a riparian right has a priority date based on when 

the riparian parcel was patented.  (Pleasant Valley Canal Co. v. Borror, supra, 61 Cal.App.4th at 

p. 774.) 

 

3.2 Appropriative Water Rights 
Appropriative rights are acquired by diverting water from a stream and applying it to beneficial 

use.  Appropriative rights are not dependent on land ownership, and may authorize the use of 

water outside the watershed.  (Crandell v. Woods (1857) 8 Cal. 136, 142; Miller v. Bay Cities 

Water Co. (1910) 157 Cal. 256, 280-281.)  Unlike riparian rights, appropriative rights are not 

necessarily limited to the natural flow of the stream, and water may be seasonally stored under 

an appropriative right.  (Bloss v. Rahilly, supra, 16 Cal.2d at pp. 75-76; City of Lodi v. East Bay 

Mun. Utility Dist., supra, 7 Cal.2d at p. 335.)  The point of diversion, place of use, or purpose of 

use of an appropriative right may be changed, provided that the change does not amount to the 

initiation of a new water right, or result in injury to any other legal user of water.  (Wat. Code, 

§§ 1701, 1702, 1706 [changes permissible subject to no injury rule]; Senior v. Anderson (1896) 

115 Cal. 496, 501-504 [change in place of use permissible but appropriative right limited in 

quantity to amount of water used to irrigate original place of use].) 

 

The maxim “first in time, first in right,” governs the relative priority of appropriative rights.  The 

priority of an appropriative right is based on the date when the development of the right was 

initiated.  When the flow of a stream is insufficient to satisfy all the appropriative rights to use the 

waters of the stream, senior appropriators are entitled to satisfy their rights in full before junior 

appropriators may satisfy their rights.  (City of Pasadena v. City of Alhambra (1949) 33 Cal.2d 

908, 926.) 
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Before December 19, 1914, the effective date of the Water Commission Act, an appropriative 

right could be obtained in two different ways:  non-statutory and statutory.  The non-statutory 

method entailed simply diverting water and applying it to beneficial use, after having made some 

sort of objective manifestation of the intent to appropriate the water.  (See Nevada County & 

Sacramento Canal Co. v. Kidd (1869) 37 Cal. 282, 311-312.)  The statutory method of obtaining 

a pre-1914 appropriative right entailed following the requirements of Civil Code sections 1410 

through 1422, which were enacted in 1872.  Civil Code section 1415 required the posting and 

recording of a notice that contained specified information about a proposed appropriation.  Civil 

Code section 1416 required construction of the diversion works to be commenced within 

60 days of posting the notice, and required the work to be conducted and completed with 

diligence. 

 

Since December 19, 1914, obtaining a water right permit from the State Water Board (or its 

predecessor agency) pursuant to division 2 (commencing with section 1000) of the Water Code 

has been the exclusive means to acquire an appropriative water right.  (Wat. Code, § 1225; 

People v. Shirokow (1980) 26 Cal.3d 301, 308-309.)  Division 2 of the Water Code sets forth a 

comprehensive regulatory scheme designed to ensure that water rights are exercised in an 

orderly fashion, and that the water resources of the State are put to beneficial use to the fullest 

extent possible.  Part 2 of division 2 (commencing with section 1200) provides for the 

appropriation of water.  Among other things, part 2 defines water subject to appropriation 

(sections 1200-1203), establishes a registration program for small domestic and livestock 

stockpond uses (sections 1228-1229.1), authorizes the Board to act on applications for permits 

to appropriate water (sections 1250-1491), and authorizes the Board to issue water right 

licenses confirming the right to appropriate the amount of water beneficially used by permittees 

in accordance with their permits (sections 1600-1675.2). 

 

Both pre-1914 and post-1914 appropriative rights are perfected by applying water to 

reasonable, beneficial use.  The measure of the right is the amount of water actually applied to 

reasonable, beneficial use, not the amount of water listed in a notice of appropriation, the 

capacity of an appropriator’s diversion works, the amount of water actually diverted, or the 

amount of water authorized to be diverted in a water right permit.  (Haight v. Costanich (1920) 

184 Cal. 426, 431; Trimble v. Heller (1913) 23 Cal.App. 436, 443-444; Akin v. Spencer (1937) 

21 Cal.App.2d 325, 328; Wat. Code, §§ 1240, 1390, 1610.) 
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Appropriative rights must be developed with due diligence.  (Maeris v. Bicknell (1857) 7 

Cal. 261, 263; Wat. Code, §§ 1395, 1396, 1397; Cal. Code Regs., tit. 23, § 840.)  Under the 

doctrine of progressive use and development, the development of an appropriative right that 

was initiated before December 14, 1914, may be completed after that date without obtaining a 

water right permit, provided that any increase in the diversion and use of water after December 

14, 1914, is within the scope of the original plan of development, and the plan is carried out with 

due diligence.  (Haight v. Costanich, supra, 184 Cal. at pp. 431-433.) 

 

3.3 The Reasonable Use Doctrine 
All water rights are subject to the reasonable use doctrine set forth in Article X, section 2 of the 

California Constitution and Water Code sections 100-101.  (Peabody v. Vallejo (1935) 2 Cal.2d 

351, 366-367.)  Both article X, section 2 of the Constitution and Water Code section 100 

establish the state policy that the water resources of the state should be put to beneficial use to 

the fullest extent possible.  In addition, article X, section 2 and section 100 establish the 

following general rules: 

 

1.  Water rights are limited to the amount of water reasonably required for the beneficial 

use to be served. 

 

2.  Water rights do not extend to the waste of water. 

 

3.  Water rights do not extend to the unreasonable use, unreasonable method of use, or 

unreasonable method of diversion of water. 

 

(See Peabody v. Vallejo, supra, 2 Cal.2d. at p. 367.) 

 

3.4 Relationship Between Riparian and Appropriative Rights 
As a general rule, a riparian water right holder cannot establish a right to divert and use 

additional water by claiming a duplicative appropriative right that authorizes the diversion and 

use of the same amount of water as the riparian right and that is subject to the same limitations.  

(See Rindge v. Crags Land Co. (1922) 56 Cal.App. 247, 252 [only water in excess of that 

required to satisfy riparian rights is subject to appropriation]; Wat. Code, § 1201 [defining 

unappropriated water to exclude water reasonably needed for useful and beneficial purposes on 

riparian lands]; see also Crane v. Stevinson (1936) 5 Cal.2d 387, 398 [plaintiff in quiet title 
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action failed to prove appropriative claim of right by showing, among other things, that water 

was diverted as an appropriator and not in the exercise of plaintiff’s rights as riparian owner].)   

 

This conclusion is further supported by the provision of Article X, section 2 of the California 

Constitution that limits water rights to the amount of water reasonably required for the beneficial 

use to be served.  If a beneficial use is or may be served through the exercise of a riparian right, 

then no additional amount of water is reasonably required to serve that use, and therefore an 

appropriative right to serve the same use cannot be obtained consistent with article X, section 2.  

(See also Hutchins, The California Law of Water Rights (1956) p. 209 [“[T]he privilege of 

claiming dual water rights cannot be made a vehicle for acquiring the right to more water than 

can be put to reasonable beneficial use . . .”].) 

 

A riparian right holder may obtain an appropriative right, however, to the extent that the 

appropriative right would authorize a use that the riparian right does not authorize.  

(See, e.g., City of Lodi v. East Bay Mun. Utility Dist., supra, 7 Cal.2d at p. 335 [riparian 

landholder needed appropriative right in order to store water]; Pleasant Valley Canal Co. 

v. Borror, supra, 61 Cal.App.4th at pp. 774-775 [appropriative right used on non-riparian lands].)  

Similarly, it may be possible to hold both an appropriative and a riparian right if the appropriative 

right confers a higher priority of right.  (Pleasant Valley Canal Co. v. Borror, supra, at p. 774.) 

 

3.5 Forfeiture of Water Rights 
Case law has established that pre-1914 appropriative rights are subject to forfeiture in whole or 

in part if water is not used under the right for a five-year period.  (Smith v. Hawkins (1898) 110 

Cal. 122, 1127-128; Erickson v. Queen Valley Ranch Co. (1971) 22 Cal.App.3d 578, 582.)  

Similarly, the Water Code authorizes the State Water Board to revoke water right permits and 

licenses for nonuse.  (Wat. Code, §§ 1390, 1410, 1675.)  In addition, Water Code section 1240 

provides that an appropriative right ceases when the right ceases to be used, and Water Code 

section 1241 provides that appropriative rights are subject to forfeiture for failure “to use 

beneficially all or any part of the water claimed . . . for which a right of use has vested . . . for a 

period of five years . . . .” 
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Section 1241 provides further that unused water shall revert to the public and be regarded as 

unappropriated water “upon a finding by the Board following notice to the permittee, licensee, or 

[holder of a small domestic use or stockpond right] and a public hearing if requested by the 

permittee, licensee, [or holder of the small domestic use or stockpond right].”5 

 
The purpose of both the forfeiture doctrine and the due diligence requirement, discussed in 

section 3.2, above, is to ensure that appropriators do not hold water rights in “cold storage,” 

thereby preventing water resources from being put to beneficial use. (See Smith v. Hawkin, 

supra, 110 Cal. at p. 127 [“Considering the necessity of water in the industrial affairs of this 

state, it would be a most mischievous perpetuity which would allow one who has made an 

appropriation of a stream to retain indefinitely, as against other appropriators, a right to the 

water therein, while failing to apply the same to some useful or beneficial purpose.”]; see also 

State Water Board Order WR 2008-0045, p. 3 [discussing the purpose of the due diligence 

requirement].)  Accordingly, the forfeiture doctrine and the due diligence requirement are in 

furtherance of the fundamental public policy embodied in article X, section 2 of the California 

Constitution and Water Code section 100, which require the water resources of the State to be 

put to beneficial use to the fullest extent of which they are capable, and limit all water rights to 

the amount of water reasonably required for the beneficial use to be served.  (See North Kern 

Water Storage Dist. v. Kern Delta Water Dist. (2007) 147 Cal.App.4th 555, 577, 600 [stating that 

allowing a diverter to freeze an entitlement to appropriated water, regardless of nonuse, would 

contravene the important public policy embodied in article X, section 2 of the California 

Constitution].) 
 

Unlike appropriative rights, riparian rights are not lost through non-use.  (In re Waters of Long 

Valley Creek Stream System (1979) 23 Cal.3d 339, 347, 358.)  When the Board conducts an 

adjudication of all the rights to a stream system, however, as authorized by Water Code 

sections 2500-2868, the Board may subordinate the priority of unexercised riparian rights 

relative to otherwise junior water rights to the extent reasonably necessary to promote the 

                                            
5 It is unclear whether the section of the Water Commission Act later codified as section 1241 of the Water Code was 
originally intended to apply to both pre-1914 and post-1914 appropriative rights, or just to post-1914 appropriative 
rights.  (See Code Com. Notes, 68 West Ann. Wat. Code (2009 ed.) foll. § 1241, p. 107; City of Pasadena v. City of 
Alhambra (1949) 33 Cal.2d 908, 933-934; North Kern Water Storage Dist. v. Kern Delta Water Dist. (2007) 147 
Cal.App.4th 555, 566, fn. 5.)  It is clear, however, that in its current form the Water Code is intended to create a 
uniform five-year forfeiture period for both pre-1914 and post-1914 appropriative rights.  (See Governor’s 
Commission to Review California Water Rights Law, Final Report (1978) pp. 60, 71; Stats. 1980, ch. 1100, Stats. 
1980, ch. 933, § 5, p. 2955; see generally Sawyer, Improving Efficiency Incrementally: The Governor’s Commission 
Attacks Waste and Unreasonable Use (2005) 36 McGeorge L. Rev. 1, 222-225.)  
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State’s interest in fostering the most reasonable and beneficial use of scarce water resources.  

(Id. at pp. 358-359.) 

 

3.6 Cease and Desist Authority for Water Right Violations 
The State Water Board may issue a CDO in response to a violation or threatened violation of 

(1) the prohibition against the unauthorized diversion or use of water, (2) a term or condition of a 

water right permit, license, certification, or registration, or (3) a State Water Board order or 

decision issued pursuant to specified provisions of the Water Code.  (Wat. Code, § 1831, subds. 

(a) & (d)(1-3).)  The State Water Board may require compliance immediately or the State Water 

Board may set a time schedule for compliance.  (Id., § 1831, subd. (b).) 

 

Before issuing a CDO, the Board must provide notice and an opportunity for hearing to the 

person allegedly engaged in the violation.  (Wat. Code, §§ 1831, subd. (c), 1834, subd. (a).)  

The notice must contain “a statement of facts and information that would tend to show” the 

alleged violation.  (Id., § 1834, subd. (a).) 

 

Water Code section 1845, subdivision (b) provides that any person who does not comply with a 

CDO may be liable for an amount not to exceed one thousand dollars for each day in which the 

violation occurred.  In addition to imposing administrative civil liability pursuant to this provision, 

the State Water Board may request the Attorney General to petition the superior court for 

injunctive relief.  (Id., § 1845, subd. (a).) 

 

4.0 HISTORY OF THE WALDTEUFEL PRE-1914 APPROPRIATIVE CLAIM OF RIGHT 
As described briefly in section 2.1, above, J.A. Waldteufel recorded a notice of appropriation on 

March 24, 1914, pursuant to Civil Code section 1415.  (Millview Ex. 2.)  The notice claimed the 

right to divert 100 miner’s inches under a 4-inch pressure from the West Fork of the Russian 

River “for domestic and culinary purposes upon the lands owned by me, hereinafter described, 

contiguous to said River and for the irrigation of said lands . . . .”  (Ibid.)  The notice provided 

that “the place of intended use is on Lot #103 of Healeys survey and Map of Yokayo 

Rancho . . .”  (Ibid.)  The notice also provided that J.A. Waldteufel intended to divert the water 

using an electric motor and six-inch centrifugal pump.  (Ibid.)   

 

According to the expert witness for the prosecution team, 100 miner’s inches is equivalent to 

2 cfs.  (R.T. at p. 120.)  Millview and Messrs. Hill and Gomes have taken the position that 
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approximately 1,450 afa may be diverted and used under the Waldteufel claim of right.  (PT 

Ex. 9; R.T. at p. 172.) 

 

According to a map submitted by Millview, Lot 103 of the Yokayo Rancho was a 165-acre parcel 

located on the west side of the West Fork of the Russian River to the north and south of what is 

now Lake Mendocino Drive.  (PT Ex. 1, p. 4; PT Ex. 3 [Millview submittal with map of Lot 103 

attached]; R.T. at pp. 120-121.)  The administrative record also includes a copy of a deed dated 

April 4, 1913, that conveyed a 33.88-acre portion of Lot 103 of the Yokayo Rancho from 

C. J. Chandon and Mollie Chandon to J. A. Waldteufel.  (Millview Ex. 1.)  This is the same 

parcel that was acquired by Messrs. Hill and Gomes in 1998.  (Compare Millview Ex. 1 [1913 

deed] to PT Ex. 7 [1998 deed].)  The record does not contain any evidence that J.A. Waldteufel 

ever owned more than the 33.88-acre portion of Lot 103 that he acquired from the Chandons in 

1913.  Accordingly, the record supports the conclusion that the 33.88-acre parcel was the 

intended place of use for the Waldteufel claim of right. 

 

Both the prosecution team and Millview appear to have assumed that J.A. Waldteufel owned all 

of Lot 103, and therefore the entire 165-acre lot was the intended place of use for the 

Waldteufel claim of right.  The prosecution team and Millview may have based this assumption 

on the notice of appropriation, but the language of the notice is ambiguous.  The notice claimed 

the right to use water “upon the lands owned by me,” and provided that the intended place of 

use was “on Lot #103.”  This language can be interpreted to mean that the intended place of 

use was on all of Lot #103, as the prosecution team and Millview assumed, or just on that 

portion of Lot #103 that was owned by J.A. Waldteufel.  On cross-examination, the witness for 

the prosecution team admitted that he had no information to support his assumption that 

J.A. Waldteufel owned all of Lot 103.  (R.T. at p. 121.)  Given this lack of evidence, the better 

interpretation of the notice is that the intended place of use was the 33.88-acre parcel that 

J.A. Waldteufel owned. 

 

The 33.88-acre parcel changed hands many times between 1913, when J.A. Waldteufel 

acquired it, and 1998, when it was acquired by Messrs. Hill and Gomes.  (PT Ex. 4.)  

Presumably, the Waldteufel claim of right was conveyed along with the land.  The administrative 

record contains evidence that water was diverted from the West Fork of the Russian River for 

purposes of irrigation on the parcel during this period, but the record contains very little 
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evidence quantifying how much water was used, as discussed in greater detail in section 5.2.2, 

below. 

 

Lester Wood and Bertha Wood acquired the Waldteufel parcel in 1945.  (PT Ex. 4.)  In 1965, a 

new law was enacted which required most diverters to file a statement of water diversion and 

use with the State Water Board.  (See Wat. Code, §§ 5100-5107.)  Pursuant to this new 

requirement, Lester Wood filed statement of water diversion and use number S000272 in 1967.  

(PT Ex. 6.)  Lester Wood also filed supplemental statements for the following periods:  1970-

1972, 1979-1981, and 1985-1987.  (Ibid.)  As discussed in section 5.2.3, below, these 

statements are evidence that water use under the Waldteufel claim of right did not exceed 

15 afa during the irrigation season during the period between 1967 and 1987. 

 

Robert Wood acquired the Waldteufel parcel from Lester and Bertha Wood in 1988, and sold it 

to Messrs. Hill and Gomes in 1998.  Robert Wood did not file any supplemental statements of 

diversion and use, and the record does not contain any reliable evidence concerning whether or 

to what extent Robert Wood diverted or used water under the Waldteufel claim of right between 

1988 and 1998.6 

 

Water use under the right changed after Messrs. Hill and Gomes sold most of the Waldteufel 

parcel to Creekbridge Homes in 2001 and leased most of the water right to Millview in 2002.  As 

stated earlier, the point of diversion was moved approximately 400 feet downstream to 

Millview’s existing point of diversion below the confluence of the West Fork and the East Fork of 

the Russian River.  The purpose of use changed from irrigation to domestic and municipal use.  

The place of use also changed.  Between 2001 and 2004, the parties claim to have used water 

under the right solely to supply the Creekbridge Homes subdivision, which is located on the 

former Waldteufel parcel.  Subsequently, however, Millview claims to have used water under the 

right elsewhere in its service area.  (R.T. at pp. 173-180, 194.)  Millview provides water diverted 

from the Russian River to approximately 1,500 water service connections within its service area, 

which consists of an 8 to 10 square mile unincorporated area north of Ukiah in Mendocino 

County, to meet residential, commercial, industrial and irrigation water demands.  (Millview 

                                            
6 The administrative record contains the written declaration of Floyd Lawrence, who grew up near the Waldteufel 
parcel.  In his declaration, Mr. Lawrence stated that the parcel was in agricultural production until construction began 
on the new housing development.  (PT Ex. 5, p. 35.)  But Mr. Lawrence’s declaration was admitted into the record 
subject to a hearsay objection, as explained below. 
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Ex. 14, p. 1; SCWA Ex. 5; R.T. at p. 168.)  Millview also supplies water to the Calpella County 

Water District.  (Millview Ex. 14.) 

 

As discussed in greater detail in section 5.3, below, water use under the Waldteufel claim of 

right increased significantly after 2001, but it is unclear exactly how much water has been used 

under the right since that time.  Creekbridge Homes filed a single statement of water diversion 

and use, projecting that it would use 21.85 acre-feet in 2001 for purposes of irrigation, 

construction dust control, and domestic use.  Messrs. Hill and Gomes filed a supplemental 

statement for the 2002-2004 period, claiming to have used 15.11 acre-feet in 2002, 31.73 acre-

feet in 2003, and 43.84 acre-feet in 2004 for domestic use.  (PT Ex. 6; PT Ex. 10, p. 12.)  

Millview also claims to have used water under the right since 2001.  Millview did not file any 

supplemental statements, but according to its accounting sheets, the amount used by Millview 

ranged from 3.76 acre-feet in 2001 to 1,174.75 acre-feet in 2005.  (PT Ex. 1, p. 11; PT Ex. 11.) 

 
5.0 DISCUSSION 

5.1 The State Water Board Has Authority to Determine the Validity and Extent of the 
Waldteufel Claim of Right to the Extent Necessary to Decide Whether a Threat of 
Unauthorized Diversion Exists 

Millview and Messrs. Hill and Gomes contend that the State Water Board does not have 

jurisdiction to determine the validity of a pre-1914 appropriative right, including whether a pre-

1914 right has been forfeited for non-use.  In support of their contention, they argue that Water 

Code sections 1240 and 1241 do not apply to pre-1914 rights.  In addition, they argue that, by 

their terms, Water Code sections 1052 and 1831 do not authorize the Board to issue a cease 

and desist order against a diverter who claims to hold a pre-1914 right because pre-1914 rights 

are not subject to regulation pursuant to division 2 of the Water Code.  Millview and Messrs. Hill 

and Gomes also cite to North Kern Water Storage Dist. v. Kern Delta Water Dist., supra, 147 

Cal.App.4th 555 in support of the argument that any challenge to a pre-1914 claim of right on 

the grounds of forfeiture must be brought in court through a quiet title or declaratory relief action 

by a water right holder with a competing claim of right.  Similarly, Millview cites to Smith v. 

Hawkins, supra, 110 Cal. 122 in support of the argument that pre-1914 rights are subject to 

dispossession only through the doctrines of prescription, adverse possession, or abandonment, 

all of which are within the exclusive jurisdiction of the courts. 
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The contention that the State Water Board does not have authority to evaluate the validity of a 

pre-1914 claim of right is inconsistent with the Board’s statutory authority to investigate and take 

enforcement action against the unauthorized diversion or use of water.  Water Code section 

1051 authorizes the Board to investigate, take testimony, and ascertain whether water 

attempted to be appropriated is appropriated in accordance with state law.  (See also Wat. 

Code, § 183 [authorizing the Board to hold hearings and conduct investigations to the extent 

necessary to carry out the powers vested in it].)  If the Board finds that a person has diverted or 

used water without authorization, the Board may impose administrative civil liability in an 

amount not to exceed five hundred dollars for each day during which the unauthorized diversion 

or use occurred.  (Wat. Code, § 1052, subds. (a) & (b).)  As discussed in section 3.6, above, the 

Board also has authority to issue a cease and desist order in response to a violation or 

threatened violation of the prohibition against the unauthorized diversion or use of water.  (Wat. 

Code, § 1831, subd. (d)(1).)  The Legislature has directed the Board to take vigorous action to 

prevent the unlawful diversion of water.  (Id. § 1825.) 

 

The State Water Board’s authority to evaluate the validity of a pre-1914 appropriative claim of 

right, including whether the right has been forfeited in whole or in part, is inherent to the Board’s 

statutory authority to investigate and take enforcement action in response to the actual or 

threatened unauthorized diversion or use of water.  In cases where a diversion is not authorized 

by a water right permit or license, but the diverter claims to hold a pre-1914 appropriative right, 

ascertaining whether the water is being diverted in accordance with State law, as expressly 

authorized by Water Code section 1051, necessarily will entail evaluating and deciding whether 

the pre-1914 appropriative claim of right is valid.  Similarly, taking enforcement action as 

authorized by Water Code section 1052 or 1831 necessarily will entail evaluating any pre-1914 

appropriative claim of right advanced by a diverter.  Otherwise, the mere assertion of a pre-1914 

appropriative claim of right, without providing information to support such an assertion, would 

effectively thwart the Board’s ability to exercise its enforcement authority, and to fulfill its 

statutory mandate to prevent illegal diversions.  (See Wat. Code, § 1825 [directing State Water 

Board to take vigorous action to prevent the unlawful diversion of water].)  In this case, the State 

Water Board must evaluate whether and to what extent the Waldteufel claim of right is valid in 

order to determine whether Millview’s diversions under the claim of right are unauthorized, and 

therefore subject to enforcement action. 
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The argument that, by their terms, Water Code sections 1052 and 1831 do not authorize the 

State Water Board to issue a cease and desist order against a diverter who claims to hold a pre-

1914 appropriative right lacks merit as well.  Section 1831, subdivision (d)(1) authorizes the 

Board to issue a cease and desist order in response to a violation or threatened violation of the 

prohibition set forth in section 1052 against the unauthorized diversion or use of water “subject 

to [division 2 of the Water Code (commencing with section 1000)].”  Section 1831, subdivision 

(e) provides that the Board’s authority to issue a cease and desist order does not authorize the 

Board to regulate the diversion or use of water “not otherwise subject to regulation of the board 

under [part 2 of the Water Code (commencing with section 1200)].”  Millview and Messrs. Hill 

and Gomes argue that pre-1914 appropriative rights are not subject to regulation under 

division 2 of the Water Code (which includes part 2), and therefore Water Code sections 1052 

and 1831 do not authorize the State Water Board to issue a cease and desist order against a 

diverter who claims to hold a pre-1914 appropriative right. 

 

This argument is flawed because it begs the question, namely whether a given diversion 

claimed to be authorized by a pre-1914 appropriative right is in fact authorized by a valid pre-

1914 appropriative right.  If it is not, the diversion is unauthorized, and therefore subject to 

enforcement action.  Millview and Messrs. Hill and Gomes are correct that the diversion of water 

consistent with a valid pre-1914 appropriative right would not constitute an unauthorized 

diversion of water subject to division 2 of the Water Code.  (See Wat. Code, §§ 1201, 1202.)  

Accordingly, the diversion of water as authorized under a valid pre-1914 appropriative right 

would not be subject to enforcement pursuant to Water Code sections 1052 and 1831, subd. 

(d)(1).  But if the claimed pre-1914 appropriative right in question is not valid, then the diversion 

of water under the claimed right would constitute an unauthorized diversion of water subject to 

division 2 of the Water Code, and the diversion would be subject to enforcement pursuant to 

Water Code sections 1052 and 1831, subdivision (d)(1).  Similarly, a diversion would be 

unauthorized and subject to enforcement action to the extent that it exceeds the amount of 

water that may be diverted under a valid right, or is otherwise inconsistent with the parameters 

of the right.7 

                                            
7 Another problem with Millview and Messrs. Hill and Gomes’s interpretation of Water Code section 1831 is that their 
assertion that pre-1914 appropriative rights are not subject to regulation under division 2 is overbroad and incorrect.  
Although water diverted and used under valid pre-1914 appropriative rights is not subject to appropriation pursuant to 
part 2 of the Water Code (see Wat. Code, §§ 1201, 1202), pre-1914 appropriative rights are not completely 
unregulated under division 2.  (See, e.g., Wat. Code, §§ 1707 [authorizing the Board to approve a petition to change 
any type of right for purposes of protecting instream, beneficial uses], 2500-2900 [authorizing the Board to determine 
all the rights to a stream system], 5101 [requiring all diverters to file statements of water diversion and use, unless 
certain exceptions apply].) 
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Essentially, Millview and Messrs. Hill and Gomes claim that Millview’s diversions are authorized 

by the Waldteufel claim of right, and argue on this basis that the State Water Board lacks the 

authority to decide whether Millview’s diversions under the right are authorized or not.  The U.S. 

Supreme Court rejected a similar argument that an entity can avoid an agency’s jurisdiction by 

claiming to be exempt from the agency’s jurisdiction in Weinberger v. Hynson, Westcott and 

Dunning, Inc. (1973) 412 U.S. 609.  In that case, the Court rejected the contention that the Food 

and Drug Administration (FDA) lacked jurisdiction to determine the validity of a manufacturer’s 

claim that a certain drug was not a “new drug,” within the meaning of the Federal Food, Drug, 

and Cosmetic Act, and therefore the manufacturer was exempt from the Act’s requirement to 

submit substantial evidence of the drug’s effectiveness to the FDA, and obtain FDA approval of 

a new drug application (NDA).  (Id. at pp. 623-627.)  The Court held: 

 

It is clear to us that FDA has power to determine whether particular drugs require an 

approved NDA in order to be sold to the public.  FDA is indeed the administrative agency 

selected by Congress to administer the Act, and it cannot administer the Act intelligently 

and rationally unless it has authority to determine what drugs are ‘new drugs’ . . . and 

whether they are exempt from the efficacy requirements . . . . 

 

(Id. at p. 624.)  Likewise, the State Water Board cannot administer the water right permit system 

effectively, or carry out its statutory mandate to prevent the unlawful diversion of water, unless 

the Board has authority to decide the validity of a diverter’s claim to be exempt from the 

permitting system.  In many cases, such as this one, this will entail evaluating the validity of a 

diverter’s pre-1914 appropriative claim of right. 

 

The Court of Appeal’s holding in Phelps v. State Water Resources Control Board (2007) 157 

Cal.App.4th 89 lends further support to the conclusion that the State Water Board has authority 

to evaluate the validity of a pre-1914 appropriative claim of right to the extent necessary to 

decide whether to take enforcement action against the claimant.  The Phelps case involved 

administrative enforcement proceedings similar to this proceeding.  In that case, the State 

Water Board concluded that certain individuals had diverted and used water illegally, and issued 

an order imposing administrative civil liability against them.  (State Water Board Order 

WRO 2004-0004.)  In reaching the conclusion that the individuals had diverted water illegally, 

the Board addressed the individuals’ riparian and pre-1914 appropriative claims of right, and 
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concluded that the individuals’ diversion and use of water was not authorized by valid riparian or 

pre-1914 appropriative rights.  (Id. at pp. 23-29, 34.) 

 

On appeal, the Court upheld the State Water Board’s conclusions regarding the individuals’ 

riparian and pre-1914 appropriative claims.  (Phelps v. State Water Resources Control Board, 

supra, 157 Cal.App.4th at pp. 116-119.)  Although the Board’s authority to decide the validity of 

the individuals’ claims was not challenged in Phelps, so the Court did not expressly address that 

issue, the conclusion that the State Water Board did not exceed its authority by addressing the 

individuals’ claims is implicit in the Court’s holding.  (See also North Gualala Water Co. v. State 

Water Resources Control Board (2006) 139 Cal.App.4th 1577, 1589 [holding that the State 

Water Board’s interpretation of the statutory definition of a subterranean stream was entitled to 

judicial deference because the Board’s permitting authority over groundwater is limited to water 

flowing in subterranean streams and the Board has the power to determine whether 

groundwater is subject to the Board’s permitting authority].) 

 

5.1.1  The North Kern Case Does Not Support Millview and Messrs. Hill and Gomes’s 
Contention Regarding the State Water Board’s Jurisdiction  

As stated above, Millview and Messrs. Hill and Gomes cite to North Kern Water Storage Dist. v. 

Kern Delta Water Dist., supra, 147 Cal.App.4th 555 in support of their argument that any 

challenge to a pre-1914 claim of right on the grounds of forfeiture must be brought in court 

through a quiet title or declaratory relief action by a water right holder with a competing claim of 

right.  In the North Kern case, the holder of junior pre-1914 appropriative rights filed an action 

against the holder of senior pre-1914 appropriative rights, seeking to establish that a portion of 

the senior appropriator’s rights had been forfeited for nonuse.  In its opinion, the Court of Appeal 

stated that “[f]orfeiture of the right to appropriate water from a natural watercourse can be 

established through a quiet title or declaratory judgment action brought by one with a conflicting 

claim to the unused water, such as the owner of a junior right to use water from the same 

watercourse.”  (Id. at p. 560, emphasis added.) 

 

Contrary to Millview and Messrs. Hill and Gomes’s argument, the Court did not hold that 

forfeiture of a pre-1914 appropriative right must be established through a judicial challenge 

because the courts have exclusive jurisdiction to determine whether a pre-1914 appropriative 

right has been forfeited.  The Court did not address the State Water Board’s authority to 
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evaluate whether a pre-1914 right has been forfeited in an administrative enforcement 

proceeding because that was not an issue in the case. 

 

Millview’s reliance on Smith v. Hawkins (1898) 110 Cal. 122 is misplaced for the same reason.  

In that case, plaintiffs brought an action against a junior water right holder to quiet title to their 

pre-1914 appropriative claim of right.  The California Supreme Court held, however, that 

plaintiffs had not used water under their right for five years or more before they commenced 

their action, and therefore they had forfeited their right.  (Id. at pp. 127-128.)  As with the North 

Kern case, Smith v. Hawkins stands for the proposition that forfeiture of a pre-1914 

appropriative right may be established through a judicial challenge brought by one water right 

holder against another, but the Court did not hold that a judicial challenge is the exclusive 

means to determine whether a pre-1914 appropriative right has been forfeited, and the case has 

no bearing on the issue of whether the State Water Board may evaluate the validity of a pre-

1914 appropriative claim of right to the extent necessary to carry out the Board’s statutory 

duties.  Indeed, the case was decided well before the Water Commission Act was enacted, and 

long before the State Water Board even existed. 

 

5.1.2  The Board’s Determination Concerning Its Jurisdiction Does Not Amount to 
Adoption of an Illegal New Policy 

Messrs. Hill and Gomes argue that the State Water Board has consistently taken the position 

that it does not have jurisdiction over pre-1914 appropriative rights, except to the extent 

necessary to determine waste or unreasonable use.  In support of this argument, they cite to 

statements contained in two informational documents that were posted on the Board’s website:  

a 1990 document entitled “Information Pertaining to Water Rights in California,” (Messrs. Hill 

and Gomes Ex. AA), and a 2005 document entitled “Information Pertaining to Investigating 

Water Right Complaints in California” (Messrs. Hill and Gomes Ex. BB).  They also cite to a 

statement contained in a brief filed by the State Water Board in litigation filed by the California 

Farm Bureau Federation against the Board, and to a statement contained in State Water Board 

Order WR 2001-22.  Messrs. Hill and Gomes argue further that if the Board were to change its 

position regarding its jurisdiction over pre-1914 appropriative rights in this proceeding, such a 

change would amount to the adoption of a new policy in violation of due process requirements 

and the Administrative Procedure Act. 
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These arguments lack merit for a number of reasons, as explained below.  First, the State 

Water Board has not adopted a policy or rule of general applicability concerning the Board’s 

jurisdiction over pre-1914 appropriative rights.  To the extent that Messrs. Hill and Gomes rely 

on the informational documents and the brief filed in the California Farm Bureau case as an 

expression of the State Water Board’s recent position or policy, their reliance is misplaced 

because those documents are not regulations that have been adopted by the Board, and 

therefore they cannot be used as guidance in this or any other proceeding.  (See Gov. Code, 

§§ 11340.5, subd. (a), 11342.600 [prohibiting an agency from using a guideline, manual, or 

other standard of general application that has not been adopted as a regulation for purposes of 

implementing or interpreting the law administered by the agency.].)8 

 

In addition, Messrs. Hill and Gomes overlook the fact that, in a number of recent, precedential 

decisions, the State Water Board has exercised its authority to evaluate the validity of claimed 

riparian and pre-1914 appropriative rights to the extent necessary to prevent the unauthorized 

diversion or use of water.  (See, e.g., State Water Board Order WR 2001-22 at pp. 25-26 

[requiring a report substantiating a claimed pre-1914 appropriative right]; Order WRO 

2004-0004 at pp. 23-29, 34-35 [imposing administrative civil liability after concluding that 

diverters did not hold valid riparian or pre-1914 appropriative rights]; Order WR 2006-0001 at 

pp. 12-16, 20-21 [imposing administrative civil liability and issuing a cease and desist order after 

determining the validity and extent of a claimed pre-1914 right and concluding that the diverter 

had diverted more water than authorized under the right]; Order WR 2009-0060 at pp. 5-6, 57 

[issuing a cease and desist order for diversions in excess of total amount authorized to be 

diverted under both permitted and licensed rights and riparian and pre-1914 appropriative rights 

previously quantified by the Board].)9  Thus, the assertion of the Board’s authority to evaluate 

the validity of the Waldteufel claim of right in this proceeding does not represent an 

impermissible change in policy, but the application of the law to the facts of this proceeding, 

consistent with prior Board precedent.  (See Gov. Code, § 11425.60 [authorizing an agency to 

designate a decision reached in an adjudicative proceeding as precedent; State Water Board 

Order WR 96-1 at p. 17, n. 11 [designating as precedent all State Water Board orders and 

                                            
8 In addition, their reliance on the brief is unavailing because it is not part of the record in this proceeding, nor is it the 
subject of a request for official notice. 
9 Messrs. Hill and Gomes’s reliance on Order WR 2001-22 in support of their argument is puzzling.  In that decision, 
the State Water Board required El Dorado Irrigation District (EID) to submit a report substantiating a claimed pre-
1914 appropriative right.  The Board asserted that it had the authority to require the report to the extent necessary to 
ascertain whether the claimed right was valid, or whether EID’s diversion and use under the right was unauthorized.  
(Order WR 2001-22 at pp. 25-26.)  The Board also rejected the argument that its authority to inquire into the validity 
of a claimed pre-1914 right ends once a prima facie showing of the validity of the right is made.  (Ibid.) 
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decisions adopted by the Board at a public meeting, unless an order or decision indicates 

otherwise].) 

 

Finally, assuming for the sake of argument that the informational documents cited by 

Messrs. Hill and Gomes should be afforded any weight in this proceeding, it merits note that the 

documents themselves are ambiguous, and do not clearly stand for the proposition that the 

State Water Board has taken the position that it does not have the authority to determine the 

validity of pre-1914 appropriative rights in the context of an enforcement proceeding.  For 

example, Messrs. Hill and Gomes quote selectively from a paragraph in the 2005 document, 

which indicates that the Board may not process a complaint involving claimed riparian or pre-

1914 water rights if the Board decides that the issues more appropriately fall under the 

jurisdiction of the courts.  (Messrs. Hill and Gomes Ex. BB, p. 3.)  But the 2005 document also 

provides that the Division of Water Rights will investigate a complaint against an alleged 

unauthorized diversion to determine if the diverter has a permit, license, riparian, pre-1914, or 

other type of right, and take appropriate action if Division staff determine that the diverter does 

not have a valid water right.  (Id. at p. 2.) 

 

Messrs. Hill and Gomes also point to a statement in the 1990 informational document to the 

effect that the State Water Board does not have the authority to determine the validity of riparian 

and pre-1914 appropriative rights, but may assist the courts in such determinations.  

(Messrs. Hill and Gomes, Ex. AA, pp 7-8.)  This statement is correct to the extent that it was 

intended to mean that the Board’s adjudication of riparian and pre-1914 appropriative rights in a 

statutory stream adjudication or court reference must be confirmed by the appropriate court.  

(See Wat. §§ 2016-2019, 2075-2076, 2750-2774.)  If on the other hand this statement was 

intended to mean that the Board does not have the authority to evaluate the validity of claimed 

riparian and pre-1914 appropriative rights to the extent necessary to decide whether there has 

been an unauthorized diversion or use of water, then this statement is inconsistent with the 

Board’s statutory enforcement authority, as discussed above.10 

 

                                            
10It also merits note that in 1990, the date of this document, the State Water Board did not have authority to issue a 
cease and desist order in response to the unauthorized diversion or use of water, and the Board did not have 
authority to administratively impose penalties for violation of Water Code section 1052 except for violations occurring 
during critically dry years.  (See Stats. 2002, ch. 652, § 6; Wat. Code, § 1052, subd. (b), as amended by Stats. 1987, 
ch. 756.)  Although the document may be incorrect if it is interpreted as a statement about the Board’s enforcement 
authority under existing law, as applied to the Board’s enforcement authority in 1990 it amounts to nothing more than 
a generalization made without expressly recognizing an exception to that generalization. 
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5.2 The Validity and Extent of the Waldteufel Claim of Right 
This proceeding presents the following issues concerning the validity and extent of the 

Waldteufel claim of right:  (1) whether an appropriative right could have been developed in light 

of the fact that the Waldteufel parcel appears to have been riparian to the West Fork of the 

Russian River; (2) assuming that an appropriative right could have been developed, whether 

and to what extent the right was perfected; and (3) assuming the right was perfected, the extent 

to which it was forfeited in part for non-use.  These issues are addressed in turn, below. 

 
5.2.1  Because Water Was Used Consistent with a Riparian Right this Order should not 

be Interpreted to Validate an Appropriative Right in any Amount   
Consistent with the authority discussed in section 3.4, above, it does not appear an 

appropriative right to use water over and above the right to use water under riparian right could 

have been developed based on the Waldteufel claim.  The 33.88-acre parcel that J.A. 

Waldteufel acquired from the Chandons appears to have been riparian to the West Fork.  

(Millview Ex. 1 [1913 deed describing parcel boundary as extending along a portion of the 

center of the channel of the “west branch” of the Russian River]; PT Ex. 3 [map of Lot 103 of the 

Yokayo Rancho submitted by Millview indicating Lot 103 was contiguous to the West Fork.)11  In 

addition, the record does not contain any evidence that an appropriative right was necessary to 

satisfy the demand for domestic and irrigation water use on the Waldteufel parcel.  The West 

Fork contains only natural flow, and does not include any “foreign water” that a riparian right 

holder would not be entitled to divert.  (See SCWA Ex. 1, p. 5.)  And J.A. Waldteufel did not 

seek to seasonally store water, for which an appropriative right would have been required.  

Finally, it does not appear that an appropriative right would have conferred any advantage on 

J.A. Waldteufel, such as a higher priority of right.  The patent for the 33.88-acre parcel pre-

dated 1913, so the riparian right attached to the parcel would have been senior to any 

appropriative right developed after that date. 

                                            
11 The record does not include a complete chain of title dating back to the patent, and it is possible that the parcel 
was severed from the West Fork and reunited under common ownership prior to 1913.  That possibility seems 
unlikely, however, in light of the slow rate of development in the area, and the prosecution team and Messrs. Hill and 
Gomes appear to be in agreement that the Waldteufel parcel was riparian.  (See PT Ex. 10, p. 8; Messrs. Hill and 
Gomes Ex. N, p. 2.) 
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In light of the above, the diversion and use of water by J.A. Waldteufel and his successors-in-

interest that might otherwise have resulted in the perfection of an appropriative right could be 

considered to have been an exercise of the riparian right attached to the parcel.12 

 

Notwithstanding the foregoing, staff from the Complaint Unit concluded in the 2007 staff report 

that it was possible for an overlapping appropriative right to be developed through the diversion 

and use of water on the Waldteufel parcel.  (PT Ex. 10, pp. 8-9.)13  Accordingly, staff concluded 

that a pre-1914 appropriative right had been developed, but forfeited in part due to nonuse.  

Similarly, the draft CDO would require Millview to restrict its diversions under the Waldteufel 

claim of right, but would not require Millview to cease its diversions under the claim of right 

altogether.  This order does not require Millview to cease its diversions under the Waldteufel 

claim of right altogether, based upon the Notice in this proceeding.  Millview should be on 

notice, however, that the validity of the Waldteufel claim of right in its entirety is questionable. 

 
5.2.2  Perfection of the Waldteufel Claim of Right 
Assuming for the sake of argument that an overlapping appropriative right could have been 

developed through the diversion and use of water on the Waldteufel parcel, the record does not 

support the conclusion that an appropriative right to the full “face value” of the 1914 notice of 

appropriation – approximately 1,450 afa – ever was perfected.  As discussed in section 3.2, 

above, appropriative rights are perfected by applying water to reasonable, beneficial use.  The 

measure of the right is the amount of water actually applied to reasonable, beneficial use, not 

the amount of water listed in a notice of appropriation, or the capacity of the appropriator’s 

diversion works.  An appropriative right initiated before December 14, 1914, may be perfected 

after that date, provided that the original plan of development is carried out with due diligence. 

 

                                            
12 When Creekbridge Homes acquired most of the parcel from Messrs. Hill and Gomes, all but a narrow strip of land 
retained by Messrs. Hill and Gomes appears to have been severed from the West Fork.  (PT Ex. 10, pp. 1-2.)  It is 
unclear whether riparian rights have been retained on the parcels within the Creekbridge Homes subdivision that are 
no longer contiguous to the West Fork.  In a statement of water diversion and use filed by Creekbridge Homes in 
2001, Creekbridge Homes claimed to have acquired a portion of the Waldteufel claim of right, but did not claim to 
have a riparian right.  (PT Ex. 8.) 
13 The prosecution team based this conclusion in part on the advice of legal counsel.  (PT Ex. 10, p. 8; Millview Ex. U, 
document 32.)  Upon closer examination of applicable law and the facts of this case, this advice appears to have 
been incorrect.  Moreover, legal counsel advised that any increase in water use under both rights due to a transfer of 
the appropriative right and simultaneous use of water under the previously dormant riparian right would be subject to 
the no injury rule codified in Water Code section 1706.  As explained in section 5.3, below, the changes in purpose of 
use, place of use, and point of diversion instituted by Millview have lead to an increase in use that likely has resulted 
in injury to other legal users.  Accordingly, the no injury rule likely precludes the exercise of both the Waldteufel claim 
of right and any riparian rights remaining on the parcels that used to be part of the 33.88-acre Waldteufel parcel. 
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The administrative record in this proceeding contains evidence that, several years after filing the 

notice of appropriation, J.A. Waldteufel or his successors-in-interest diverted water from the 

West Fork of the Russian River for purposes of irrigation on the 33.88-acre parcel, but the 

record contains very little evidence quantifying how much water was used.  The 1913 deed 

conveying the parcel from the Chandons to J.A. Waldteufel reserved to the Chandons the fruit 

and first cutting of alfalfa produced on the parcel in 1913.  (Millview Ex. 1.)  The reservation 

indicates that the parcel was in agricultural production as early as 1913, but it does not 

necessarily mean that water was diverted from the West Fork for purposes of irrigation, nor 

does the reservation provide any information concerning how much water, if any, may have 

been used for purposes of irrigation. 

 

The record also contains the written declaration of Floyd Lawrence, who was born in 1914 and 

raised on property on the east side of the West Fork of the Russian River near the Waldteufel 

parcel.  (PT Ex. 5, pp. 3, 6.)  Mr. Lawrence stated in his declaration that, since approximately 

1917, J.A. Waldteufel and later his successors-in-interest diverted water from an eight-foot hole 

in the West Fork using a gasoline pump and 6-inch suction line.  (Id. at pp. 19-22.)  He stated 

that the gasoline pump was replaced at some point, but a pump continued to be used at the 

same location for at least 50 years.  (Id. at p. 22.)  Mr. Lawrence recalled that Mr. Dowling, who 

acquired the parcel in 1918, grew three or four crops of alfalfa in the area to the west of his 

house, which he flood irrigated, and he grew oat hay and had a three- or four-acre pear orchard 

in a narrow strip between the house and the West Fork.  (Id. at pp. 21, 26, 29-30.)  Mr. 

Lawrence also recalled that the area where alfalfa had been grown was later converted to 

vineyard.  (Id. at pp. 31, 32.) 

 

Mr. Lawrence’s declaration was admitted into the record subject to a hearsay objection.  (R.T. at 

pp. 129-130.)  Accordingly, the declaration can be used to supplement or explain other 

evidence, but may not be relied upon as the sole basis for a finding unless it would be 

admissible over objection in civil actions.  (Cal. Code Regs., tit. 23, § 648.5.1; Gov. Code, 

§ 11513, subd. (d).) 14  Mr. Lawrence’s statement that water was diverted using a 6-inch suction 

line does supplement other evidence that such a pipe was used.  Specifically, an expert witness 

for Millview testified that he visited the Waldteufel diversion site in 2009 and observed a 

                                            
14 In its closing brief, Millview asserts that Mr. Lawrence’s declaration would be admissible over an objection in a civil 
action because it was against his interest to provide sworn testimony supporting competing water usage.  The record 
does not contain any evidence, however, that Mr. Lawrence diverted and used water from the West Fork of the 
Russian River, or that the diversion and use of water under the Waldteufel claim of right was against his interest. 
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remnant 6-inch steel pipe.  (Millview Ex. 9; R.T. at p. 153.)  In addition, Mr. Lawrence’s 

statements concerning diversions from the West Fork and the crops grown on the parcel serve 

to explain the existence of the pipe, and supplement other evidence of agricultural activity on 

the parcel contained in the administrative record.  (See Millview Ex. 1 [1913 deed conveying the 

parcel from the Chandons to J.A. Waldteufel]; PT Ex. 6 [statements of water diversion and use 

filed by Lester Wood].)  Taken together, Mr. Lawrence’s statements and other evidence in the 

record support the finding that some irrigation took place on the Waldteufel parcel within a 

reasonable period of time after J.A. Waldteufel filed a notice of appropriation.  Mr. Lawrence’s 

hearsay statements do not, however, support the finding that J.A. Waldteufel and his 

successors-in-interest diverted water from the West Fork for purposes of irrigation on a 

continuous basis since 1917, nor do Mr. Lawrence’s statements establish how many acres were 

irrigated, or how much water was diverted and used. 

 

In order to quantify the amount of water that might have been used to flood irrigate alfalfa on the 

Waldteufel parcel, Millview introduced the expert testimony of Dan Putnam, Ph.D.  Dr. Putnam 

did not have any personal knowledge as to the amount of water that might have been used on 

the Waldteufel parcel.  Instead, he estimated water use based on his knowledge of historic 

irrigation practices, and the soil and weather conditions in the vicinity of the parcel.  (Millview 

Exhibit 10.)  Dr. Putnam assumed that irrigation would have occurred during the months of April, 

May, June, July, August, September, and early October, and that alfalfa would have been 

harvested four to six times during the year.  (Id. at p. 1.)  He also assumed 50 to 60 percent 

irrigation efficiency, which means that a significant percent of the water diverted could have 

returned to the stream system after having been applied to the crop.  (Id. at p. 1; R.T. at pp. 

146-148.)  Dr. Putnam estimated that the amount of water required to flood irrigate 162 acres of 

alfalfa would have been 932 acre-feet on the low end, and 1,310 acre-feet on the high end.  

(Millview Ex. 10, p. 3.) 

 

A significant problem with Dr. Putnam’s estimate of water use on the parcel is that the record 

does not support his assumption that water was used under the Waldteufel claim of right to 

flood irrigate 162 acres of alfalfa.  In fact, the record does not indicate how many acres of alfalfa 

may have been flood irrigated, but given the size of the parcel in question, it would be more 

reasonable to assume that no more than 30 acres of alfalfa were flood irrigated under the 

Waldteufel claim of right.  Based on Dr. Putnam’s estimate, and assuming that all of his other 

assumptions are correct, the amount of water required to flood irrigate 30 acres of alfalfa would 
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have been approximately 173 acre-feet on the low end (932 acre-feet of water ÷ 162 acres × 

30 acres = 173 acre-feet of water), and approximately 243 acre-feet on the high end 

(1,310 acre-feet of water ÷ 162 acres × 30 acres = 243 acre-feet of water). 

 

Thus, interpreting the evidence in the light most favorable to Millview and Messrs. Hill and 

Gomes, and assuming that 30 acres of alfalfa were flood irrigated on a continuous basis for a 

period of time beginning around 1917, we find that a right to divert more than approximately 

243 afa, plus whatever amount of water may have been required to irrigate several acres of 

orchard, never was perfected.  The right to divert that amount of water would have been limited 

to the irrigation season, which according to Dr. Putnam was April through September, with some 

irrigation occurring in early October. 

 

5.2.3 Partial Forfeiture of the Waldteufel Claim of Right 
Assuming for the sake of argument that an appropriative right to divert approximately 243 afa 

was perfected, the next issue is the extent to which the right may have been forfeited in part for 

nonuse.  As explained below, we find that partial forfeiture occurred when the owner of the 

parcel switched from growing alfalfa to less water-intensive crops.  This occurred during the 

period when Lester and Bertha Wood owned the parcel, between 1945 and 1988, if not earlier.  

Although the administrative record does not include records of the amount of water used before 

1967, statements of water diversion and use filed by Lester Wood are evidence that Mr. Wood 

did not use more than 15 acre-feet, or divert at a rate greater than 1.1 cfs, during the irrigation 

season in any given year during the period between 1967 and 1987. 

 

As stated in section 4.0, above, Lester Wood filed statement of water diversion and use number 

S000272 in 1967.  According to the statement, which was dated February 14, 1967, Mr. Wood 

diverted water from the West Branch of the Russian River from mid-May through mid-July for 

purposes of irrigating 15 acres of grapes and 15 acres of walnuts.  (PT Ex. 6.)  He listed a 

maximum annual water use in recent years of 15 afa and a minimum annual use of 7.5 afa.  

(Ibid.)  He indicated that the year of first use as nearly as known was 1914, and included a 

reference to the notice of appropriation recorded by J.A. Waldteufel.  (Ibid.) 

 

Lester Wood filed supplemental statements for the following periods:  1970-1972, 1979-1981, 

and 1985-1987.  (PT Ex. 6.)  The supplemental statements do not cover the entire 20-year 

period from 1967-1987, and they do not list the quantity of water diverted and used in acre-feet.  
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The information contained in the supplemental statements, however, is consistent with the 

original statement, and the supplemental statements are evidence that Lester Wood’s irrigation 

practices did not change for at least 20 years. 

 

The supplemental statement for 1970-1972 indicates that sprinklers would be run at a rate of 

500 gallons per minute (gpm) for 25 hours in May for purposes of frost protection, and for 

100 hours in July and 24 hours in September for purposes of irrigation.  (PT Ex. 6.)  (The 

supplemental statement was dated February 12, 1970, so presumably these amounts were an 

estimate of future water use.)  According to the expert witness for the prosecution team, 

500 gpm equals 1.1 cfs, and if water was diverted at a rate of 500 gpm for 149 hours, a total of 

13.7 acre-feet would be diverted.  (PT Ex. 10, pp. 5, 12; R.T. at pp. 54, 112-113.) 

 

The supplemental statements for 1979-1981 and 1985-1987 did not quantify the amount of 

water used.  Consistent with earlier statements, however, the supplemental statement for 1979-

1981 indicates that water was used from April through September for purposes of irrigating 

grapes and walnuts.  (PT Ex. 6.)  Similarly, the supplemental statement for 1985-1987 indicates 

that water was used from April through September for purposes of irrigating 30 acres.  (Ibid.)  

Taking into consideration the consistency of the information reported in all of the statements of 

water diversion and use, the fact that grape vines and walnut trees are perennial crops, and the 

fact that the parcel owned by Lester Wood was not much larger than 30 acres, it is unlikely that 

Lester Wood’s diversion and use of water varied significantly between approximately 1967 and 

1987, or that he diverted and used more than 15 acre-feet, or that he diverted water at a rate 

greater than 1.1 cfs, during the irrigation season (April through September) in any given year 

during that period.15 

 

                                            
15 In a brief submitted prior to the hearing, Messrs. Hill and Gomes argued that the statements of water diversion and 
use could not be relied upon because Water Code section 5108 provided that such statements were “for 
informational purposes only.”  Water Code section 5108 has been repealed.  In addition, even if former section 5108 
were applicable to the statements at issue in this proceeding, that section would not preclude reliance on the 
statements as evidence of Lester Wood’s water use under the Waldteufel claim of right.  Section 5108 provided in full 
as follows:  “Statements filed pursuant to this part shall be for informational purposes only, and neither the failure to 
file a statement nor any error in the information filed shall have any legal consequences whatsoever other than those 
specified in this part.”   (Stats. 1965, ch. 1430, § 1, p. 3359) Water Code section 5107 provided (and continues to 
provide) that the making of a willful misstatement is a misdemeanor, and a person who makes a material 
misstatement is subject to administrative civil liability.  Thus, section 5108 excused the failure to file a statement, or 
the filing of a statement with an immaterial error, but did not prohibit reliance on the information contained in a 
statement.  Moreover, the fact that willful and material misstatements are subject to enforcement action indicates that 
statements can be relied upon as an accurate source of information concerning the diversion and use of water by the 
person who filed the statement.   
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In determining whether a water right is forfeited for non-use, years during which there was 

insufficient flow available for the appropriator to exercise its right should be excluded in 

calculating the five-year forfeiture period.  (See Bloss v. Rahilly, supra 16 Cal.2d at p. 78.)   

 

5.2.3.1 The North Kern Case Does Not Preclude a Finding of Forfeiture 
Millview and Messrs. Hill and Gomes cite to North Kern Water Storage Dist. v. Kern Delta Water 

Dist., supra, 147 Cal.App.4th 555, in support of the argument that, in order to establish 

forfeiture, non-use must be proven for a five-year period immediately preceding a “clash of 

rights” with a competing water right holder.  They argue that forfeiture of the Waldteufel claim of 

right cannot be established based on non-use in 1967 because that single year was not a five-

year period immediately preceding 2006, when Mr. Howard filed his complaint against Millview.  

They also argue that this proceeding does not involve a clash of rights because Mr. Howard is 

not a competing water claimant, and no other person or entity has asserted a competing claim 

to the water at issue. 

 

These arguments lack merit for several reasons.  Preliminarily, the basis for our determination 

of forfeiture in this proceeding is non-use during the 20-year period from 1967-1987, not during 

the single year of 1967.  In addition, this proceeding is distinguishable from the North Kern case, 

as explained below.  Finally, the holding in North Kern does not preclude a determination that 

the Waldteufel claim of right was forfeited in part because this proceeding does in fact involve a 

clash of rights between competing claimants. 

 

In the North Kern case, a junior appropriator, North Kern Water Storage District (North Kern), 

filed a legal action against a senior appropriator, Kern Delta Water District (Kern Delta), seeking 

to establish that Kern Delta’s pre-1914 appropriative water rights had been forfeited in part due 

to non-use.  The parties’ rights to the Kern River had been quantified and the priority of their 

rights had been established pursuant to a decree issued in 1901.  (North Kern, supra, 

147 Cal.App.4th at pp. 561-562.)  The dispute between the parties arose shortly before 1976, 

when Kern Delta acquired its rights from a third party, having announced its intention to 

increase water usage under the rights, over North Kern’s objection. 

 

The Court of Appeal issued two opinions in the case, the first of which was unpublished.  In the 

first opinion, the Court stated that, in order to establish forfeiture, North Kern was required to 

prove that Kern Delta or its predecessors-in-interest had failed to use some portion of Kern 
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Delta’s entitlement under the decree continuously during a five-year period no later than the five 

years immediately preceding North Kern’s assertion of its conflicting right to the water, resulting 

in a “clash of rights.”  (North Kern Water Storage Dist. v. Kern Delta Water Dist., 2003 WL 

215821 (Jan. 31, 2003, F033370) at p. 18.)  The Court rejected the argument that the forfeiture 

period was the five-year period immediately preceding the lawsuit, and left the trial court some 

discretion to determine the appropriate forfeiture period, but stated that the period must bear a 

direct temporal relationship to the time when North Kern’s competing claim was made.  (Ibid.)  

In reaching this conclusion, the Court of Appeal reasoned that the doctrines of forfeiture, 

adverse possession, abandonment, and prescription are all related, and are all evaluated in the 

context of competing water right claims.  In support of this reasoning, the Court cited to a 

number of cases in which a water right holder advanced a claim of forfeiture or prescription 

against a competing water right holder.  (Ibid.)  In its second, published, opinion, the Court of 

Appeal upheld the trial court’s determination that the appropriate forfeiture period was the five-

year period immediately preceding 1976, when Kern Delta acquired the rights that were the 

subject of its dispute with North Kern.  (North Kern Water Storage Dist. v. Kern Delta Water Dist. 

(2007) 147 Cal.App.4th 555, 566-567.) 

 

In reaching the conclusion that the forfeiture period must bear a temporal relationship to a “clash 

of rights,” the Court of Appeal conflated the doctrines of forfeiture and prescription, and 

departed from prior precedent.  (See, e.g., id. at p. 566.)  Unlike forfeiture, which is based on 

non-use for a five-year period, prescription or adverse possession is based on adverse use for a 

five-year period.  (See City of Pasadena v. City of Alhambra, supra, 33 Cal.2d at pp. 926-927 [a 

wrongful appropriation may ripen into a prescriptive right where the use is actual, open and 

notorious, hostile and adverse to the original owner, continuous and uninterrupted for a period 

of five years, and under claim of right].)  Although all of the cases cited by the Court in support 

of its conclusion involved competing claimants, none of the cases held that the period used to 

establish forfeiture, as opposed to the period used to establish a prescriptive claim of right, must 

bear a temporal relationship to a clash of rights between the parties.  (See also Crane v. 

Stevinson, supra, 5 Cal.2d at p. 398 [stating that the failure to maintain beneficial use under a 

pre-1914 appropriative right for a five-year period would result in forfeiture of the right, without 

specifying that the five-year period must bear any relationship to a clash of rights].) 

 

Unpublished opinions of California courts are not precedential. (See Cal. Rules of Court, rule 

8.1115.)  And the second, published opinion in the North Kern litigation reviewed whether the 
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trial court acted in accordance with the first, unpublished opinion, not whether the first opinion 

was correctly decided.  (See North Kern Water Storage Dist. v. Kern Delta Water Dist. (2007) 

147 Cal.App.4th at p. 566 & fn. 5.)  As a result, it is unclear to what extent the legal conclusions 

reached in the North Kern are applicable outside of the context of the specific litigation involved 

in that case.   

 

Irrespective of issues concerning the precedential value of the Court of Appeal’s conclusions in 

the North Kern case and whether the case was properly decided as applied to the particular 

situation involved, the case is distinguishable from the instant proceeding because it involved an 

action among competing water right holders, and did not involve the State Water Board’s 

authority.  Because the Court of Appeal’s “clash of rights” theory is based on principles 

governing prescription, the theory should not apply to the State Water Board for the same 

reasons that prescription does not apply to the State Water Board, including the potential for the 

doctrine to undermine the State Water Board’s oversight of water diversion and use.  (See 

generally People v. Shirokow (1980) 26 Cal.3d 301, 303.)   

 

A number of situations may arise where it may be necessary for the Board to evaluate whether 

a right has been forfeited in the absence of a “clash of rights.”  For example, in an administrative 

enforcement proceeding such as this one, it may be necessary for the Board to evaluate 

whether a pre-1914 right has been forfeited in order to determine whether a diversion is 

unauthorized.  The Board’s authority to take enforcement action in response to an unauthorized 

diversion is not limited to situations where there is a competing claim to the water diverted.  

Accordingly, the issue of forfeiture could arise in an enforcement proceeding that does not 

involve a “clash of rights.” 

 

Similarly, it may be necessary for the Board to evaluate whether a pre-1914 right has been 

forfeited in determining whether surplus water is available for appropriation by a water right 

applicant, irrespective of whether a competing claimant has asserted a right to water unused 

under the pre-1914 right in question.  (See United States of America v. State Water Resources 

Control Board (1986) 182 Cal.App.3d 82, 102-104 [The Board must examine riparian and prior 

appropriative rights in order to determine whether surplus water is available for appropriation].)  

Finally, it may be necessary for the Board to determine whether a pre-1914 right has been 

forfeited in a statutory adjudication to determine all of the rights to water of a stream system. 

WR-193

005181



33 

(See Wat. Code, §§ 2500-2900.)  Again, the issue of forfeiture could arise in a statutory 

adjudication in the absence of a “clash of rights” with a competing claimant. 

 

The Board’s ability to effectively administer water rights as authorized by statute would be 

thwarted if the Board were precluded from addressing whether a pre-1914 right has been 

forfeited when the issue arises in an administrative proceeding, unless a competing water right 

claimant has elected to challenge the right holder in some fashion.  Moreover, to extend the 

holding in North Kern to administrative proceedings before the Board would be contrary to the 

constitutional maxim that the State’s water resources should be put to beneficial use to the 

fullest extent possible.  In effect, it would allow pre-1914 appropriative right holders to place 

their rights in “cold storage,” and retain unexercised rights unless and until a competing claim is 

advanced, thereby preventing other prospective appropriators from obtaining permits to 

appropriate the water unused under the rights.  (See People v. Shirokow (1980) 26 Cal.3d 301, 

309 [“waters of the state be available for allocation in accordance with the code to the fullest 

extent consistent with its terms.”].) 

 

Assuming for the sake of argument that the holding in North Kern extends to this proceeding, 

the Court’s holding does not preclude a forfeiture determination because this proceeding 

involves a clash of rights, not between Millview and Mr. Howard, but between Millview and the 

Mendocino District and SCWA.  In its policy statement, the Mendocino District asserted that 

Millview’s diversions under the Waldteufel claim of right conflict with the District’s and SCWA’s 

rights to store water in Lake Mendocino, which is located on the East Fork of the Russian River 

upstream of the confluence of the West and East Forks.  Similarly, an expert witness for SCWA 

testified that unauthorized diversions under the Waldteufel claim of right, or increased diversions 

under the right, during periods when SCWA is releasing water from Lake Mendocino in order to 

meet instream flow requirements would adversely affect SCWA’s ability to store water in Lake 

Mendocino under SCWA’s permitted rights.  (SCWA Ex. 1, pp. 3-6.) 

 

Under North Kern, the forfeiture period is no later than the five years immediately preceding a 

clash of rights between competing claimants, and must bear a temporal relationship to the clash 

of rights.  In this case, the clash of rights occurred sometime after 1998, when Messrs. Hill and 

Gomes acquired the Waldteufel claim of right and proposed to increase water usage under the 

right.  Thus, consistent with the holding in North Kern, the appropriate forfeiture period would be 

no later than 1998, and must bear a temporal relationship to that date.  In the North Kern case, 
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the trial court was able to evaluate the extent to which Kern Delta’s rights had been forfeited 

based on the five-year period immediately preceding the clash of rights between North Kern and 

Kern Delta because the parties had maintained complete records of their water use.  (See North 

Kern, supra, 147 Cal.App.4th at pp. 572, 574.)  In this case, by contrast, records of the amount 

of water used under the Waldteufel claim of right do not exist except for the original and 

supplemental statements of water diversion and use filed by Lester Wood between 1967 and 

1987.  Although this period does not immediately precede 1998, it is indicative of the use that 

occurred in the period immediately preceding 1998 because the record indicates that the 

Waldteufel parcel remained in agricultural production until 1998, and the record does not 

contain any evidence that water use under the Waldteufel claim of right increased between 

1987 and 1998. 

 

5.2.3.2 Non-use During the Forfeiture Period Was Not Due to a Lack of Water 
Availability 

Messrs. Hill and Gomes contend that a determination of forfeiture would violate the holdings in 

North Kern, supra, 147 Cal.App.4th at pp. 580-582 and Barnes v. Hussa (2006) 136 Cal.App.4th 

1358, 1372 because the prosecution team failed to show that sufficient water was available in 

the West Fork of the Russian River during the forfeiture period to fully satisfy the Waldteufel 

claim of right.  Messrs. Hill and Gomes are correct that non-use due to a lack of water 

availability cannot be the basis of forfeiture.  In this proceeding, however, there is no evidence 

that flows in the West Fork were insufficient to satisfy Lester Wood’s annual demand for 

irrigation water from April through September during the 1967-1987 period.   

 

USGS has maintained an instream surface flow gage immediately upstream of the point of 

diversion for the Waldteufel claim of right since 1952.  (PT Ex. 1, p. 7; SCWA Ex. 1, p. 5; SCWA 

Ex. 6; R.T. at pp. 257-259; Millview Ex. U, tab. 30.)  The gage data indicate that monthly-mean 

surface water flows in the West Fork at the location of the gage dropped below 2 cfs during 

August and September of most years during the forfeiture period, and during July of some 

years.  (Millview Ex. U, tab. 30; see also SCWA Ex. 1, p. 5 [flows in the West Fork typically drop 

below 2 cfs between mid-July and mid-September].)  But the data also show that recorded 

surface flows were adequate to allow for the annual diversion of up to 243 afa (the maximum 

extent to which the right may have been perfected) during the course of each irrigation season 

during the forfeiture period.  (Millview Ex. U, tab. 30.) 
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The declaration of Floyd Lawrence supports this finding.  As stated earlier, Mr. Lawrence 

recalled that J.A. Waldteufel and later his successors-in-interest diverted water from an eight-

foot hole in the West Fork.  Mr. Lawrence also recalled a time in the 1930’s when surface water 

flows disappeared in some locations, but even then water continued to flow from hole to hole in 

the gravel.  (PT Ex. 5, pp. 24-25.)  Mr. Lawrence did not recall the West Fork ever having run 

dry.  (Id. at p. 24.)  In addition to Mr. Lawrence’s declaration, the record contains evidence that, 

in more recent years, water may have been diverted under the Waldteufel claim of right from a 

shallow well, which could have allowed water from the West Fork to be diverted even when 

surface water flows were low.  (See Messrs. Hill and Gomes Ex. Z; R.T. at pp. 217-218.)  Based 

on the foregoing evidence, we find that non-use during the 1967-1987 forfeiture period was not 

attributable to a lack of water availability.  Instead, the amount of water used during that period 

likely was attributable to the irrigation demand of the less water-intensive crops being grown on 

the Waldteufel parcel at the time. 

 

5.2.3.3    The Prosecution Team Met Its Burden of Proof 
Millview and Messrs. Hill and Gomes contend that the Division improperly shifted the burden of 

proof by requiring them to prove that forfeiture of the Waldteufel right did not occur.  Contrary to 

this contention, the prosecution team has met its burden of proving that the Waldteufel claim of 

right has been forfeited for non-use, and therefore a threat of unauthorized diversion under the 

Waldteufel claim of right exists. 

 

Generally, in an enforcement action, the prosecution bears the burden of establishing a prima 

facie case of a violation or a threatened violation.  (Evid. Code, § 550; Cal. Law Revision Com. 

Com, 29B, pt. 1B West’s Ann. Evid. Code (2011 ed.) foll. § 550, pp. 407-408.)  At that point, the 

burden shifts to the alleged wrongdoer to answer such evidence, including establishing 

affirmative defenses.  (Ibid.; See e.g. Phelps v. State Water Resources Control Board, supra, 

157 Cal.App.4th at pp. 119-120 [upholding trial court findings that diverters against whom the 

Board had imposed administrative civil liability for the unauthorized diversion of water had not 

presented sufficient credible evidence in support of their claimed pre-1914 appropriative and 

riparian rights].) 

 

Here, the prosecution team has established a prima facie case of threatened unauthorized 

diversion under the Waldteufel claim of right by presenting evidence that the right has been 

forfeited in part through non-use and Millview has diverted more water than authorized under 
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the right.  Specifically, the prosecution team presented evidence that water use under the right 

between 1967 and 1987 did not exceed 15 afa (PT Ex. 1, p. 5; PT Ex. 6), and that Millview’s 

more recent use under the right has exceeded that amount (PT Ex. 1, pp. 11, 13; PT Ex. 11).  

Thus, the prosecution team effectively shifted the burden to Millview to produce evidence that a 

threat of unauthorized diversion does not exist.  For the reasons discussed above, the evidence 

and arguments presented by Millview and Messrs. Hill and Gomes is insufficient to effectively 

rebut the evidence submitted by the prosecution team, and establish that the Waldteufel claim 

of right was not forfeited in part for non-use. 

 
5.2.3.4 Policy Considerations Favor a Determination that the Waldteufel Claim of Right 

Has Been Forfeited 
Messrs. Hill and Gomes contend that a determination that the Waldteufel claim of right has been 

forfeited would violate the constitutional requirement that water be applied to beneficial use to 

the maximum extent possible because it would prevent Millview from applying water to 

beneficial use.  They also contend that a determination of forfeiture would violate Water Code 

section 106, which provides that the use of water for domestic purposes is the highest use of 

water, because Millview intends to supply water for domestic purposes.   

 

Contrary to Messrs. Hill and Gomes’s contention, however, and as discussed above, the 

constitutional mandate to maximize the beneficial use of water would be violated by a 

determination that the Waldteufel claim of right has not been forfeited.  Such a determination 

would establish the precedent that unexercised rights can be resurrected after decades of non-

use, thereby engendering uncertainty concerning the availability of unappropriated water, and 

precluding other prospective appropriators from obtaining permits to apply any unused water to 

reasonable, beneficial use.  Because the statutory procedures for appropriation of water rights 

are in furtherance of the constitutional mandate to maximize the beneficial use of water, 

exceptions to those statutory procedures should not be made except to the extent expressly 

provided by the Water Code.  (See People v. Shirokow, supra, 26 Cal.3d at pp. 309-310.)  

Where a claimed pre-1914 right is otherwise subject to forfeiture for non-use, the forfeiture 

should not be ignored or overridden simply because, absent forfeiture, the claimed pre-1914 

right would provide a vehicle to put water to beneficial use without having to comply with the 

statutory appropriation procedures. 
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In addition, in a fully appropriated stream system such as the Russian River, the issue is not 

whether water will be used, but by whom.  As discussed in greater detail in section 5.3, below, 

the West and East Forks of the Russian River and a portion of the mainstem are fully 

appropriated from July 1 through October 31.  This means that any water unused under the 

Waldteufel claim of right during that period is likely to be used to satisfy downstream water right 

holders, or to meet instream flow requirements imposed on SCWA pursuant to State Water 

Board Decision 1610.  (See Order WR 2008-0045 at p. 19 [explaining that revocation of 

unexercised water right permits for the Auburn Dam Project would not reduce water supplies, 

but rather would serve to redistribute available supplies to junior appropriators and water right 

applicants].)  Some of the water right holders who stand to benefit from a determination that the 

Waldteufel claim of right has been forfeited, including SCWA, also supply water for domestic 

purposes.  (See SCWA Ex. 1, p. 1.)  But even if that were not the case, the legal and policy 

considerations that favor a forfeiture determination in this proceeding outweigh the policy 

preference for domestic use. 

 

5.3 Unauthorized Diversion and Use Under the Waldteufel Claim of Right 
Assuming that the Waldteufel claim of right authorizes the diversion and use of 15 afa, the next 

issue is whether Millview’s diversion and use under the right has exceeded or threatens to 

exceed the scope of the right.  As explained in section 3.2, above, the holder of a pre-1914 

appropriative right may change the point of diversion, purpose of use, or place of use of the 

right, provided that the changes do not amount to the initiation of a new right, or result in injury 

to any other legal user of water.  (Wat. Code, § 1707; Senior v. Anderson, supra, 115 Cal. at 

pp. 501-504.)   

 

In this case, the changes in point of diversion, purpose of use, and place of use instituted by 

Millview have lead to an impermissible expansion of the right.  Specifically, the change in place 

of use, from the 33.88-acre Waldteufel parcel to Millview’s 8 to 10 square mile service area, and 

the change in purpose of use, from irrigation to domestic, commercial, industrial and irrigation 

use, have resulted in a significant increase in the total amount of water diverted and used under 

the right.  (See SCWA Ex. 1, pp. 5-6; SCWA Ex. 5.)  The change in purpose of use also has 

resulted in the diversion and use of water outside the irrigation season.  And the change in point 

of diversion has allowed Millview to divert and use water from the Russian River below the 

confluence of the East Fork of the Russian River and West Fork of the Russian River when it 

was not available from the West Fork of the Russian River.  (See SCWA Ex. 1, p. 5.)  The 

WR-193

005186



38 

diversion and use of water outside the scope of the right amounts to the initiation of a new right 

without authorization, and constitutes a trespass against the State.  (See Wat. Code, § 1052, 

subd. (a).)  In addition, to the extent that the changes to the right have lead to an increase in 

diversion and use of water under the right, the changes are likely to have resulted in injury to 

other legal users in violation of Water Code section 1706.   

 

The extent to which Millview’s diversion and use under the Waldteufel claim of right has 

exceeded the scope of the right is discussed in section 5.3.1, below.  Injury to other legal users 

as a result of increased diversion and use under the right is discussed in section 5.3.2. 

 

5.3.1 Millview’s Diversion and Use Has Exceeded the Scope of the Right 
The total amount of water diverted and used by Millview under the Waldteufel claim of right has 

exceeded 15 afa since Millview entered into a lease agreement with Messrs. Hill and Gomes in 

2002, and may have exceeded that amount in 2001 as well.  Creekbridge Homes filed 

statement of water diversion and use number S015625 in 2001.  (PT Ex. 8.)  According to the 

statement, Creekbridge Homes projected that it would use 21.85 acre-feet in 2001 for purposes 

of irrigating 10.5 acres of fruit trees, construction dust control, and domestic use for 51 homes.  

(PT Ex. 8; PT Ex. 10, p. 12.)  Creekbridge Homes did not file any supplemental statements. 

 

For the 2002-2004 period, Messrs. Hill and Gomes filed a supplement to statement number 

S000272, which indicates that water was used under the Waldteufel claim of right for domestic 

use by 350 people.  (PT Ex. 6; PT Ex. 10, p. 12.)  The amounts claimed to have been used 

were 15.11 acre-feet in 2002, 31.73 acre-feet in 2003, and 43.84 acre-feet in 2004. 

 

Millview did not file any statements of water diversion and use, but the prosecution team 

obtained accounting sheets from Millview for 2001-2008 pursuant to a Public Records Act 

request.  The accounting sheets include the amount of water Millview claims to have used under 

the Waldteufel claim of right.  (PT Ex. 1, pp. 10-11; PT Ex. 11.)  Millview claims to have used a 

total of 3.76 acre-feet in 2001, 19.14 acre-feet in 2002, 40.12 acre-feet in 2003, 58.86 acre-feet 

in 2004, 1,174.75 acre-feet in 2005, 55.167 acre-feet in 2006, 623.12 acre-feet in 2007, and 

808.23 acre-feet in 2008.  (PT Ex. 1, p. 11; PT Ex. 11.)  Millview’s General Manager testified at 

the hearing that Millview used the water for construction and domestic supply at the 

Creekbridge Homes subdivision in 2001-2004, but in later years, when Millview used larger 
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quantities of water under the right, Millview used some of the water elsewhere within Millview’s 

service area.  (R.T. at pp. 173-180, 194.) 

 

It is unclear whether the amounts of water that Millview claims to have used at Creekbridge 

Homes in 2001-2004 were in addition to the amounts that Creekbridge Homes and Messrs. Hill 

and Gomes claim to have used, or whether the amounts claimed by Millview included the 

amounts claimed by Creekbridge Homes and Messrs. Hill and Gomes.  In either case, diversion 

and use under the Waldteufel claim of right has exceeded 15 afa every year from 2002 through 

2008, and may have exceeded that amount in 2001. 

 

Millview also diverted and used water outside the irrigation season.  Between 1967 and 1987, 

Lester Wood reported that he used water for purposes of frost control or irrigation from April 

through September.  (PT Ex. 6.)  To the extent that the right to divert and use water outside that 

season may have been perfected, the right was forfeited for non-use.  Inconsistent with this 

authorized season of diversion, Messrs. Hill and Gomes reported that water was used under the 

Waldteufel claim of right from May through November during the 2002-2004 period.  (PT Ex. 6.)  

In addition, Millview’s accounting sheets indicate that Millview used water under the claim of 

right year-round except in 2001, when Millview used water under the claim of right from May 

through December, and in 2008, when Millview used water under the claim of right from January 

through August.  (PT Ex. 1, p. 11; PT Ex. 11.)  The use of water outside the authorized season 

of diversion constitutes the initiation of a new right, and is unauthorized. 

 

Another way in which Millview exceeded the scope of the Waldteufel claim of right was by 

diverting water from the mainstem of the Russian River below the confluence of the West Fork 

and the East Fork during periods when the water was not available at the original point of 

diversion on the West Fork.  Unlike flows in the West Fork, which are entirely natural, flows in 

the mainstem below the confluence are augmented by water imported from the Eel River and 

releases from storage in Lake Mendocino.  (PT Ex. 1, p. 13; SCWA Ex. 1, pp. 2, 5.)  As 

discussed in section 5.2.3.2, above, surface water flows in the West Fork typically drop below 

2 cfs in the summer months.  Flows in the mainstem, by contrast, are maintained at much 

higher levels.  (SCWA Ex. 1, pp. 2-3, 5; SCWA Ex. 3; R.T. at pp. 242-243.)  Thus, by moving 

the point of diversion downstream, Millview could divert water at a higher rate than would have 

been possible at the original point of diversion.  The expert witness for the prosecution team 

estimated that Millview’s rate of diversion under the Waldteufel claim of right exceeded the flows 
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at the original point of diversion on the West Fork over 22 percent of the time during the low flow 

period (June through November) between 2001 and 2008.  (PT Ex. 1, p. 13.) 

 

5.3.2 Increased Diversion and Use Is Likely to Have Resulted in Injury 
Water Code section 1706 provides that a pre-1914 appropriative right holder “may change the 

point of diversion, place of use, or purpose of use if others are not injured by such change . . . .”  

In this case, to the extent that the changes to the Waldteufel claim of right instituted by Millview 

have lead to an increase in diversion and use under the right, the changes are likely to have 

resulted in injury to other legal users in violation of section 1706. 

 

The State Water Board has determined that the West and East Forks of the Russian River and 

a portion of the mainstem within Mendocino County are fully appropriated from July 1 to Oct. 31.  

(State Water Board Order WR 98-08, Appen. A, p. 26.)  Coincidentally, this determination was 

based in part on State Water Board Decision 1110.  In that decision, which was adopted in 

1963, the Board denied Millview’s application to appropriate 3 cfs from the West Fork of the 

Russian River during the months of July through October.  The Board found that no water was 

available for appropriation from July through October because all of the water in the West Fork 

during those months was needed in most years to satisfy senior water rights and to maintain 

instream flows needed to protect fishery resources and recreation.  (Decision 1110 at pp. 4-5.) 

 

Consistent with the State Water Board’s finding in Decision 1110, any increase in diversion and 

use under the Waldteufel claim of right is likely to injure other legal users by reducing flows in 

the mainstem of the Russian River that are needed to satisfy other water right holders or to 

protect fishery resources and recreation.16  In particular, any increase in diversion and use 

under the right is likely to result in injury to SCWA and the Mendocino District, as explained 

below. 

 

In addition to Decision 1110, the State Water Board’s fully appropriated stream determination 

was based on State Water Board Decision 1610.  Decision 1610 involved several water right 

permits held by SCWA, including permit number 12947A, which authorizes SCWA to store 

water in Lake Mendocino, and to directly divert and redivert previously stored water from points 

of diversion on the mainstem of the Russian River in Sonoma County.  The Mendocino District 
                                            
16 It is uncertain whether public trust resources, including fish and wildlife and recreation, are “legal users” within the 
meaning of the no injury rule codified in Water Code section 1706.  (See State Water Board Order WR 95-9 at p. 29, 
fn. 10.)  For purposes of this proceeding, however, we need not resolve this issue. 
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also holds a permitted right to store water in Lake Mendocino.  In Decision 1610, the Board 

included terms in SCWA’s permits requiring SCWA to maintain specified instream flows in the 

Russian River for purposes of protecting fishery resources and recreational uses.  

(Decision 1610, pp. 19-21, 51-53.) 

 

As explained by an expert witness for SCWA, under certain hydrologic conditions SCWA must 

augment natural flows with water released from storage in order to meet the instream flow 

requirements.  (SCWA Ex. 1, pp. 2-3; R.T. at pp. 238-239.)  Accordingly, if Millview increases its 

diversions under the Waldteufel claim of right during periods when SCWA is releasing water 

from storage in order to meet instream flow requirements, SCWA must release more water from 

storage in order to maintain the requisite flows, thereby reducing storage levels in Lake 

Mendocino and adversely affecting SCWA’s and the Mendocino District’s water supply.  (SCWA 

Ex. 1, pp. 2-3; R.T. at p. 240.)  Reduced storage levels also could adversely affect Chinook 

salmon, which depend on releases from storage to support upstream migration for spawning in 

the fall.  (SCWA Ex. 1, p. 3; R.T. at p. 241.) 

 

5.4 The Board Has Afforded Millview and Messrs Hill and Gomes Due Process of Law 
Millview and Messrs. Hill and Gomes contend that the Division did not provide adequate notice 

before conducting the field investigation and issuing the staff report. 

 

Millview and Messrs. Hill and Gomes were not deprived of a property interest by the staff report, 

which took no action.  Before taking enforcement action by issuing this CDO, the Board 

provided Millview and Messrs. Hill and Gomes notice and an opportunity to be heard.  The 

board held an evidentiary hearing, and afforded Millview and Messrs. Hill and Gomes the 

opportunity to present evidence and legal argument, cross-examine the prosecution team’s 

witness, and present rebuttal evidence. 

 

Millview and Messrs. Hill and Gomes contend that the staff report and draft CDO were based on 

the theory that the Waldteufel right was forfeited, but at the hearing the prosecution team 

switched to a new theory that the right was never vested.  Millview and Messrs. Hill and Gomes 

argue that this change of legal theory deprived them of the ability to prepare for the hearing. 
 

Pursuant to Water Code section 1834, subdivision (a), a draft CDO must contain a statement of 

facts and information that would tend to show the proscribed action.  Consistent with this 
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requirement, the draft CDO put Millview and Messrs. Hill and Gomes on notice that the 

proscribed action was the diversion of more than 15 afa under the Waldteufel right.  The hearing 

notice also described the key hearing issue broadly as whether the draft CDO should be 

adopted, with or without modifications.  The Board’s hearing procedures are designed to 

prevent surprise testimony.  The prosecution team’s evidence was submitted in advance.  The 

written testimony of the expert witness for the prosecution team put Millview and Hill and Gomes 

on notice before the hearing that the prosecution team questioned whether the Waldteufel right 

had ever vested (i.e. that the right had never been perfected).  (PT Ex. 1, pp. 8-9.)  There is no 

evidence that Millview and Messrs. Hill and Gomes needed to conduct discovery in order to 

prepare to cross-examine the prosecution’s witness or present rebuttal concerning the 

prosecution’s “new theory.” 

 

Finally, Millview and Messrs. Hill and Gomes contend that the Board did not adequately 

separate functions.  Based on the testimony of the prosecution team’s witness, Chuck Rich, 

concerning the Board’s position with respect to its authority over pre-1914 rights, they infer that 

Chuck Rich has been a “confidant and policy maker” for the Board for many years, and that the 

Board would not want to disappoint or embarrass him by ruling against him in this proceeding. 

 

The Board is required to separate the prosecutorial and advisory functions on a case-by-case 

basis.  (Morongo Band of Mission Indians v. State Water Resources Control Bd. (2009) 45 

Cal.4th 731, 738.)  There is no prohibition against an employee acting in a prosecutorial 

capacity in a particular proceeding, simply because that employee advises the Board on other 

matters.  (Ibid.)  The requirements for separation of functions were satisfied in this proceeding.  

The inference that Mr. Rich has a special status with the Board as “confidant or policy maker” is 

wholly unsubstantiated, as is the claim the Board is biased in his favor.  Where, as here, the 

proceedings have been conducted consistent with the requirements for internal separation 

functions, “the presumption of impartiality can be overcome only by specific evidence 

demonstrating actual bias or a particular combination of circumstances creating an 

unacceptable risk of bias.”  (Id. at p. 741.)  The speculative and unsupported claims made by 

Millview and Messrs. Hill and Gomes that the Board could not impartially evaluate Mr. Rich’s 

testimony fall far short of that standard. 
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6.0 CONCLUSION 
Assuming that an appropriative right could have been developed based on water diverted for 

use on the Waldteufel parcel, the right to divert more than approximately 243 afa during the 

irrigation season could not have been perfected.  Additionally, the right to divert any more than 

15 afa has been forfeited due to non-use. 

 

As set forth in section 5.3, above, Millview’s diversion and use under the Waldteufel claim of 

right has exceeded the parameters of the right, and likely has resulted in injury to other legal 

users.  During the hearing, Millview’s general manager testified that Millview may relocate the 

point of diversion to the West Fork, but otherwise Millview has given no indication that it intends 

to cease its unauthorized diversion and use under the Waldteufel claim of right.  (R.T. at 

pp. 188-191.)  Accordingly, a threat of unauthorized diversion and use under the right exists, 

and issuance of this CDO to Millview is warranted.17   

 

If Millview’s diversions continue to expand and Millview continues to divert water in excess of 

the Waldteufel claim of right, the threat of unauthorized diversion exists.  Therefore, to ensure 

compliance with this order, Millview should be required to record and report its diversions as set 

forth in the draft CDO.  Specifically, we will require Millview to maintain a daily record of its 

diversions under the Waldteufel claim of right, Millview’s water right license and permit, and 

Millview’s water supply contract with the Mendocino District.  In addition, we will require Millview 

to maintain a record of any water that Millview diverts on behalf of other entities.  We will require 

Millview to submit the records of its diversions to the Division of Water Rights on an annual 

basis, and provide a copy of the records to the Division upon request. 

 

As set forth in section 5.2 above, it appears that an overlapping appropriative right could not 

have been developed based on diversion and use on the Waldteufel parcel because the parcel 

was riparian.  This order does not prohibit diversion and use consistent with the appropriative 

right that would have been established, and not forfeited for non-use, assuming that an 

                                            
17 The Draft Cease and Desist Order included Messrs. Hill and Gomes.  Messrs. Hill and Gomes entered into a 
written “License and Assignment of Water Rights Agreement” with Millview.  (PT-9)  The agreement provides for 
Milllview's lease and option to purchase the Waldteufel claim of pre-1914 appropriative right held by Messers Hill and 
Gomes.  The effective period of the agreement is listed as being from October 15, 2002, until October 14, 2006.  The 
record is not clear, however, whether the agreement was extended.  Regardless of the term of that agreement, to the 
extent that Messers. Hill and Gomes maintain any interest in the Waldteufel claim of right, our analysis finding that 
the Waldteufel right is limited applies equally to their claim under the Waldteufel right, and would apply to any 
diversions thereunder. 
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appropriative right could have been developed, because the hearing notice did not adequately 

raise the issue, for purposes of this proceeding, of whether a pre-1914 right could have been 

established at all.  This order should not be interpreted to confirm or validate that any pre-1914 

right exists based on the Waldteufel claim of right, or that any particular parcel retained a 

riparian right upon severance, should these issues be raised in any later proceeding. 

 

ORDER 

NOW, THEREFORE, IT IS ORDERED THAT, Millview County Water District shall take the 

following actions to prevent the threatened unauthorized diversion and use of water of which 

Millview County Water District was on notice in these proceedings, as set forth in section 1052 

of the California Water Code. 

 

1. Millview County Water District shall restrict all diversions from the Russian River, its 

tributaries or underflow, or a subterranean stream associated with the Russian River valley 

pursuant to the Waldteufel pre-1914 appropriative claim of right, to the diversion season of 

April through September, and to: 

a. an instantaneous rate of 1.1 cfs; 

b. an annual amount of 15 acre-feet; and 

c.  a rate no greater than the rate of flow available from the West Fork Russian River as 

measured at the USGS gage #11461000 (Russian River Near Ukiah, CA). 

2.  Millview County Water District shall maintain a record of all diversions of water on a daily 

basis.  This record shall identify the amount of water diverted each day at Millview County 

Water District’s points of diversion and the basis of right utilized to justify the diversion of 

water including, but not limited to: 

a. the Waldteufel pre-1914 appropriative claim of right (as reported under Statements 

S000272 and S015625 or any other reporting document); 

b. License 492 (Application A003601); 

c. Permit 13936 (Application A017587); and 

d. the contract with the MCRRFC&WCID pursuant to Permit 012947B (Application 

A012919B). 
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The record shall also identify any water wheeled for other entities (e.g., Calpella County Water 

District, the City of Ukiah, etc.) pursuant to a valid basis of right.  This record shall be updated at 

least weekly and made available for inspection on the next business day after receipt of a 

written request from any interested party.  A copy of the annual record for each calendar year 

shall be submitted to the following address no later than February 1st of each year: 

 

Division of Water Rights 
Attention Program Manager, Enforcement Section 
P.O. Box 2000 
Sacramento, CA 95812-2000 

 

An electronic copy shall be submitted to a specified e-mail address if so directed in writing by 

the Deputy Director for Water Rights. 

 
 

CERTIFICATION  
 
The undersigned Clerk to the Board does hereby certify that the foregoing is a full, true, and 
correct copy of an order duly and regularly adopted at a meeting of the State Water Resources 
Control Board held on October 18, 2011. 
 
AYE:   Chairman Charles R. Hoppin 
  Vice Chair Frances Spivy-Weber 
   Board Member Tam M. Doduc 
NAY:  None 
ABSENT: None 
ABSTAIN: None 
 
              
  Jeanine Townsend 
  Clerk to the Board 
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Marble Mountain Ranch 
Stanshaw Creek 

Water Rights Report 
 

 Supporting Documents – Response to Draft Report 
 

• 2014.06.16L from BAB to Harling 

• doc00556920140625114633 

• NMFS comments Marble Mountain Ranch Water Rights 7-17-14 

• Stanshaw - Response to report 6.15.14 
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NMFS Comments on the 4/17/14 Draft Marble Mountain Ranch Stanshaw 
Creek Water Rights Report 

July 17, 2014 

 

The Marble Mountain Ranch water right issue has been going on for a long time with no 
resolution.  NMFS has submitted a water right protest to the application to appropriate water.  
The protest included terms that were less protective of Coho then those being used currently, i.e 
no diversion during low flow or only small percentage of unimpaired flow allowed to be diverted 
during low flow periods.  The 2002 NMFS protest terms recommended a minimum bypass flow 
of 1.5 cfs and a maximum diversion rate of 3 cfs.  Using these recommendations, the diversion 
would be limited to 3 cfs for flows over 4.5 cfs, and limited to the flow rate minus 1.5 cfs for 
flows lower than 4.5 cfs.  CDFW has recommended a minimum bypass flow of 2.5 cfs at the 
highway 96 culverts.  To meet these two bypass flow recommendations, the tailwater of the 
hydroelectric plant should be returned to the stream above the highway 96 culverts.  

Over the 13 years since the original water rights application the diversion structure remains 
inadequate.  It is unscreened and there is major stream disturbance several times per year for 
diversion maintenance.  The diversion is built in attempt to divert the majority of the low flow.  
The diversion is causing take of listed critical coho salmon habitat, at the very least, by a 
substantial decrease in cold water refugia at the mouth.  This type of disturbance requires a 1603 
Streambed Alteration Agreement with CDFW.   CDFW must include bypass flow 
recommendations to protect downstream habitat, regardless of whether there is a Pre-1914 water 
right. 

The diversion occurs on National Forest Land and requires a special use permit.  According to 
the meeting notes from the National Forest (Heitler, March 22, 2001) the Special Use permit 
may be free but the issuance of the permit still requires the Forest Service to complete an ESA 
Section 7 consultation with NMFS regarding the diversion.  The ESA Section 7 consultation 
should consider the effect of removing cold water refugia in Coho Critical habitat. 

From the Cascade Report, the pre-1914 water right seems to remain questionable, however, even 
if a pre-1914 right were proven, the diversion is still limited by State and Federal regulation as 
explained above.  As pointed out by the Water Rights Report, “the injury to instream fisheries 
could operate as a separate and independent basis for reduction of the diversions from Stanshaw 
Creek”.  In other words, it really doesn’t matter whether there is a pre-1914 water right or not, 
through several other laws, a bypass flow must be provided to adequately protect critical stream 
habitat.   

Currently the diversion is limited by the actual low flow and is usually much less than 3 cfs 
during the summer months simply because the flow is not available.  Several years ago, I made a 
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rough low flow estimate for Stanshaw Creek based on correlation with the USGS Ti Creek data, 
estimating a summer base flow of three cubic feet per second.  On September 20, 2012, I 
measured the Stanshaw Creek streamflow and the Marble Mountain Ranch diversion.  At that 
time, there was 2.5 cfs in Stanshaw Creek with seventy percent of the streamflow being diverted 
down the ditch and a bypass flow of .049 cfs (+/-.15%).  Diverting this high percentage of flow 
has an adverse effect on critical habitat and threatened coho. 

Fortunately, Stanshaw Creek has a relatively high summer base flow and NMFS is in support of 
finding a “physical solution” to address the needs of Marble Mountain Ranch while meeting the 
recommended NMFS and CDFW bypass recommendations.  Through conservation, storage, 
conveyance upgrades, and reuse, the water and power requirements can likely be met for the 
Marble Mountain Ranch.  NMFS is in support of a solution to the Marble Mountain Ranch 
diversion that would include reductions in low flow diversion and return of hydropower flow 
back to Stanshaw Creek.  The reduction of low flow diversion should include a structure that will 
avoid annual stream disturbance and have an outlet structure to help meter the flow to ensure 
required bypass flow.  Storage should be added to the system to augment flows in periods of low 
flow or drought.  Ditches should be lined or pipes added to prevent losses to seep and 
evaporation and to prevent fine sediments from entering Stanshaw Creek. Water needs for 
domestic and agriculture should utilize the outfall of the power plant.  Photovoltaic system 
should be considered to compensate for deficiency in summer time power supply.  Costs of 
photovoltaic system can be minimized by utilizing the inverter, batteries, and transmission lines 
of the existing hydroelectric system. 

Realistic power requirements to operate the Ranch are needed.  The 38 kilowatt power 
calculation in the Draft report is simply the power in water flowing through 500 feet of 14 inch 
pipe. Up to 80 percent of this power could be lost to voltage conversion, through power line 
transmission and through storage (i.e batteries).  Where battery storage capacity is limited, the 
hydro turbine cannot store energy and any diversion to the hydro turbine would be wasted.  To 
fully describe the system, we need to know the power requirements in kilowatt-hours, when the 
power is needed throughout the day, how the power is stored, what the storage capacity is, how it 
is transmitted to the place of use, and how it is converted to a usable voltage etc.  With the added 
information, we can begin to develop a “physical solution” designed to meet the needs of the 
Marble Mountain Ranch while providing the necessary by pass flows in Stanshaw Creek. 
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Konrad	  Fisher	  
100	  Tomorrow	  Rd	  –	  Somes	  Bar,	  CA	  95568	  

	  

 
June 12, 2014 
 
Martha Lennihan 
Lennihan Law 
1661 Garden Highway, Suite 102 
Sacramento, CA  95833 
 
Joey Howard 
Cascade Stream Solutions, LLC 
295 E. Main, Suite 11 
Ashland, OR  97520 
 
Re: Draft Marble Mountain Ranch Stanshaw Creek Water Rights Report 
 
Dear Ms. Lennihan and Mr. Howard:  
 
Thank you for your thorough research about Marble Mountain Ranch’s claimed pre-
1914 right to water from Stanshaw Creek.  I appreciate the opportunity to submit 
comments before you finalize the draft Marble Mountain Ranch Stanshaw Creek Water 
Rights Report (Draft Report). In preparing the final report, I urge you to consider the 
following: 
 
Marble Mountain Ranch is Not Successor-in-interest to Stanshaw’s 1867 Mining 
Water Right   
 
The Coles’ claimed pre-1914 water right is founded on the assumption that they are 
successors in interest to the water right established by the 1867 “Water Notice” by E. 
Stanshaw.  This claim is debunked by the fact that Stanshaw’s water right was used for 
mining that took place primarily, if not exclusively, on land that I now own.  The place of 
use of Stanshaw’s water right can be documented by historic land title searches, 
evidence of very extensive hydraulic mining on my property, and water diversion pipes 
and ditches that lead to my property and are located on U.S. Forest Service land.  
 
This fact is also substantiated by the Cascade Stream Solutions’ (CSS) Water Use 
Technical Memorandum (“Technical Memo”) which reads: “[T]here are mine tailings at 
the mouth of Stanshaw Creek, and none on the MMR.” (P. 12) 
 
This fact is further substantiated by the fact that the Coles' predecessors (the Youngs) 
submitted an application for a water right for hydropower production in 1989.  Had the 
Youngs’ believed they held a valid pre-1914 water right, they would likely not have 
applied for a new water right.  Until very recently, the Coles continued to seek approval 
of this water right application. 
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CSS should further investigate on-the-ground evidence of water use on my land and 
consult with me personally, just as they have investigated water use on the Coles’ land 
and consulted with Doug Cole personally.  Additionally, Lennihan Law and/or CSS 
should investigate historic land title documents to determine exactly how much of 
Stanshaw’s original land claim is now owned by myself versus the Coles.  
 
Stanshaw’s Original Water Right Has Been Forfeited Due to Non-use   
 
Even if Stanshaw’s original mining water right had been exercised on land now owned 
by the Coles, this right would have been forfeited due to non-use with the possible 
exception of a water right adequate to meet domestic and irrigation needs.  The State 
Water Resources Control Board’s (SWRCB) staff arrived at a similar conclusion based 
on the assumption that Coles are successors in interest to the Stanshaw water right.  A 
September 15, 1998 letter to Doug Cole from Harry M. Schueller, Chief of SWRCB’s 
Division of Water Rights reads:  “As you have been advised by my staff, your pre-1914 
rights are probably limited to your domestic and irrigation needs, which amount to 
approximately .11 cfs.” A May 22, 2002 letter from Michael Contreras of SWRCB’s 
Complaint Unit reads: “A court of competent jurisdiction would likely confirm that the 
Coles have a valid pre-1914 appropriative right to divert water from Stanshaw Creek for 
full domestic and irrigation purposes at the Marble Mountain Ranch.” Both of these 
letters are in your files under “unsorted documents.” 
 
This period of non-use began when hydraulic mining ended or became illegal and lasted 
until hydroelectric power generation was initiated.  According to the Draft Report, 
hydraulic mining at the site ended in the 1920s or 1930s. Moreover, hydraulic mining 
became illegal in 1884 based upon the court’s ruling in Woodruff v. North Bloomfield 
Gravel Mining, 18 F. 753 (D. Cal. 1884). Illegal water diversions cannot be used to 
substantiate a pre-1914 water right. Therefore, for the purposes of establishing a pre-
1914 water right, hydraulic mining ended in 1884. 
 
The Draft Water Rights Report cites ample evidence, including documents written by the 
Coles and a previous owner of MMR, indicating that “hydroelectric generation was 
initiated in the 1940’s or later.”  (Draft Water Rights Report at p. 14.)  The report also 
asserts that these documents may be considered binding.  
 
Given the ample evidence to the contrary, and limited evidence in the affirmative, the 
final report should revisit the conclusion that “power generation was initiated before 
1914.” Nothing in the record demonstrates or establishes that mining or power 
generation took place during this time period.  The Draft Water Rights Report makes the 
assumption that it did, and then determines the maximum amount of water that could 
have been diverted during that time period based upon equipment from the 1950s.   
 
The period of time with no evidence of water use for mining or power production is too 
long to satisfy the burden of proof applied to pre-1914 water right claimants.   
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Domestic & Irrigation Use of 0.35 CFS Would Be Wasteful & Unreasonable    
 
According to the Technical Memorandum, the SWRCB estimated the Cole’s domestic 
and irrigation use at 0.103 cfs. (Technical Memo at p. C9.) The draft report notes that 
Cole’s predecessors (the Youngs) conceded that their domestic and irrigation water 
needs were 0.11 cfs. The 2009 Statement of Diversion of Use signed and filed by Doug 
Cole estimated domestic and irrigation use to be 0.353 cfs. (Technical Memo at p. C9.) 
The Draft Water Rights Report’s conclusion relies upon Dough Cole’s higher estimate 
rather than the more substantiated estimates of SWRCB and the Youngs. 
 
The final report, should determine the actual domestic and irrigation water needs based 
on: (1) actual irrigated acres; (2) actual numbers of dwellings; and (3) Department of 
Water Resources’ standard water use volumes for domestic and irrigation values.  
 
Conveyance Loss of 0.5 CFS is Wasteful & Unreasonable 
 
The Draft Report assumes conveyance losses are excluded from the aforementioned 
estimates for domestic and irrigation water use.  Regardless of whether this is true, in 
this instance a conveyance loss of 0.5 CFS would be considered wasteful and 
unreasonable.  Simply piping water from Stanshaw Creek to its place of use would 
eliminate the vast majority of conveyance loss.  The existing unlined conveyance ditch 
is not only wasteful, but it washes out many winters creating mudslides that cause 
plumes of muddy water to enter the Klamath River from the mouth of Stanshaw Creek.    
 
MMR’s Diversion Violates Laws that Supersede Valid pre-1914 Water Rights 
 
The Draft Report correctly cites several laws that MMR’s diversion may violate. These 
include the Public Trust Doctrine, the Reasonable Use Doctrine, the state and federal 
Endangered Species Acts, and Fish and Game Code section 1600.  MMR’s diversion 
also violates Fish and Game Code section 5937. 
 
California Department of Fish and Wildlife (DFW) and the National Marine Fisheries 
Service (NMFS) both issued minimum bypass flow recommendations necessary to 
protect endangered coho salmon.  MMR’s diversion does not comply with these 
recommendations.   
 
Diversion Method and Location of Return Flow May be Unlawful 
 
As stated above, MMR’s diversion ditch washes out many winters causing mudslides 
that fill Stanshaw Creek and enter the Klamath River. Moreover, the portion of MMR’s 
diversion that is not consumptively used is returned to Irving Creek, not Stanshaw 
Creek. I urge you to evaluate the whether the diversion ditch itself and location of return 
flow comply with existing laws.  
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Report Should Estimate Minimum & Maximum Volume of Claimed Water Right 
 
As detailed above, the Draft Report makes numerous assumptions to arrive at the 
maximum possible estimate of MMR’s water right.  Specifically, the Draft Report 
concludes that the MMR water right is “up to 0.35 cfs for domestic and irrigation, 0.31 
cfs for power generation, plus reasonable losses in the range of 0.5 cfs.” 
 
I respectfully request that the final report include minimum (i.e. “as little as”) estimates in 
addition to maximum (“up to”) estimates.  Doing so would best serve the purpose of the 
report, which is to bring interested parties to a negotiated, mutually agreeable solution.    
 
Physical Solutions 
 
Fortunately, physical solutions exist that would protect the Coles’ business interests, 
eliminate the threat of regulatory action against the Coles by government agencies, end 
the take of endangered species, and preserve my ability to exercise my riparian water 
right for hydropower production in the future.  I encourage all interested parties to 
explore such physical solutions with me as well as MMR.  
 
Until a long-term physical solution can be implemented, the Coles should install a pipe 
into Stanshaw Creek that is adequate to meet their domestic and irrigation water needs.  
This interim solution would allow Coles to bypass water that is not needed and/or 
cannot be legally diverted. 
 
Again, thank you for your thorough research.  Please feel free to contact me if you have 
any questions or need additional information. 
 
Sincerely, 
               

 
 
Konrad Fisher 
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STANSHAW FILE INDEX 
 
 

MID KLAMATH WATERSHED COUNCIL 
 
DOCUMENTS 
 
20.1 Title Documents    

1. 12-15-94.Cole’s Grant Deed 
2. 1867 claim –original 
3. 1867 claim –typed 
4. No date – Assessor’s Parcel map 

20.2 SWRCB Documents 
20.2.1 Klamath Forest Alliance Complaint, SWRCN File 262.0 

1. 8-22-02. SWRCB.ltr to Mooney. Complaint 
2. 5-23-02(a). SWRCB.ltr to Cole’s and KFA.Complaint 
3. 5-23-02(b). SWRCB. Memo to file.Compliant 
4. 9-20-01.SWRCB.filed investigation.Complaint 
5. 7-02-01.SWRCB.ltr to Cole.(includes ltr from Mooney) 

20.2.2 Application to Appropriate, 029449 
1. 1-17-13.SWRCB.to Cole Attny. App 29449.Cancellation 
2. 11-02-12.SWRCB. to Cole Attny.App 29449.req for info 
3.  3-30-12.SWRCB.to Cole.60 day notice of cancellation 
4.  12-06-06. SWRCB.to DFG and Cole’s. NMFS Protest 
5.  11-9-05.SWRCB.to Cole. CEQA info req 
6.  06-22-01.SWRCB.to KF. App 29449. 
7.  9-15-98.SWRCB.to Cole’s. unauth. Diversion 
8.  3-27-89.SWRCB.notice.App 29449 

20.2.3 Small Domestic R480 
1.  9-3-09.SWRCB.to DFG.R480 
2. 4-8-05.SWRCB.to Cole.R480.pond rpt of reg 

20.2.4 Young’s Ranch 
1.  02-04-93.SWRCB.SWRCB.to Young’s.App 29450 
2.  03-17-90.Consultant.Hydrology Report.Young’s Ranch. 

 
THIRD PARTY Sources 
 
30.1 USFS 

1. 8-11-10.USFS.to Cole.new power plant 
2. 10-19-01.USFS.to file.case report – chronology 
3. 10-18-01.USFS.to file.water right complaint meeting 
4. 5-08-01.USFS.to Pace 
5. 3-22-01.USFS.to file.site visit and meeting summary 
6. 3-09-00.USFS.to SWRCB. App 29449 
7. 8-17-64.USFS.to Reg.Forester.ditch ROW 
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30.2 DFG/DFW 
1. 10-15-09.DFG.to SWRCB. Re7-08-g req small domestic R480 
2. 2-07-07.DFG.to SWRCB. Cole App 29449.protest dismissal 

terms 
3. 7-05-05.DFG.ltr to Cole.mitigation 
4. 11-20-01.DFG.to SWRCB.Cole App 29449.Complaint 

Investigation 
5. 4-30-99.DFG.Cole 1600 Agreement 
6. 1-04-79. DFG survey results on Stanshaw 

30.3 Klamath Forest Alliance 
1. 6-24-02.KFA’s Attny.Complaint 
2. 11-30-01.KFA’s Attny.unlawful diversion 
3. 06-14-01.KFA’s Attny.Complaint 
4. 3-09-01.KFA’s Attny.intent to sue for ESA violation 
5. 3-15-00.Fisher.Protest 

 
30.4 Cole and Cole’s Attorney 

 
30.4.1 All Documents provided by Barbara Brenner 

1. 11-29-12.BB. Letter re Supplemental Info for Statement of Water 
Diversion Use 

2. 2.10-01-12.BB.Letter re Diversion Rights Stanshaw.App 029449 
3. 04-17-12.BB.Email re Marble Mtn Ranch.Aerial Photos 
4. 08-05-09.BB.Complaint.Chronology 
5. 04-19-06.BB.Irving Creek School History and Photos 
6. 04-2001.BB.Handwritten letter to Cole re History of Site 
7. 12-04-98.BB.Letter from Bagheban to Cole 
8. 11-25-98.BB.Letter from Bagheban to SWRCB 
9. 11-05-98.BB.Letter from Squires to SWRCB 
10. 07-13-98.BB.Article on Irving Creek School 
11. 07-07-98.BB.Testimony of Hayes on Historical Use of Water 
12. 06-03-95.BB.Inspection Photos 
13. 5-21-97.BB.Dec of Harless on Ditch Use Witnesses by Coles 
14. 04-28-97.BB.Forest Service Quitclaim Deed.97005031 
15. 06-03-95.BB.grant deed from mcmurtry to hayes.9418 
16. 01-04-95.BB.Cole Correctory Grant Deed.95000070 
17. 12-30-94.BB.grant deed 94018121 
18. 10-14-94.BB.Parcel Ownership Papers 
19. 09-26-94.BB.Buyers Escrow Instructions from Siskiyou Land 

Title 
20. 09-09-94.BB.CA All-purpose Acknowledgment 
21. 11-29-77.BB.Grant Deed Joint Tenancy.4094 
22. 11-05-77.BB.Certificateof Waiver.Hayes Assign Lease to Young 
23. 03-29-73.BB.Dec of Abandonment of Homestead.13097 
24. 03-07-72.BB.Voucher for Payment Under Federal Tort Claims 

Act 

WR-193

005217



25. 02-03-72.BB.Letter to Hayes from English.USFS.6570 Claim 
26. 02-04-70.BB.Letter to Hayes from Grainger.USFS.claim 
27. 10-22-69.BB.Letter to Hayes from Stokes.USFS 
28. 06-30-69.BB.Letter to McMannis from Worthington.USFS 
29. 06-23-69.BB.Letter to McMinnis from Bizz 

Johnson.congressman 
30. 06-09-69.BB.Letter to Hayes from Kleaver.complaint 
31. 05-23-69.BB.Directors Deed 
32. 32.12-22-64.BB.Flood s Reported by Agnes Hayes 
33. 11-07-57.BB.Letter to Hayes re Map and Desecription Surveyor 
34. 10-26-48.BB.Order Settling Final Acct of Administrator and 

Decree of Distribution 
35. 11-07-57.BB.ASdditional Homestead to Cover Land Intended to 

be Patented 
36. 12-12-45.BB.Identure 3667 
37. 05-27-32.BB.Indenture3890 
38. 08-31-31.BB.Indenture 
39. 04-10-22.BB.Indenture 
40. 06-21-18.BB.Certificate of the Register of the land Office.Books 

of Patents 13 pg 449 
41. 06-09-1880.BB.Water Notice of Stanshaw.typed 
42. 06-09-1880.BB.Water Notice.handwritten 
43. 10-24-1870.BB.Klamath Misc Stanshaw.copy 
44. 10-24-1870.BB.Klamath Misc Stanshaw 
45. 03-25-1867.BB.ExhibitA.handwritten 
46. 03-25-1867.BB.Ntc of Mining and irrigation Stanshaw Recorded 
47. 03-25-1867.BB.Ntc of Mining and Irrigation 
48. No Date.BB.Letter from Kaye to Hayes.USFS.claim 
49. No Date.BB.Letter from Hayes to Kaye.USFS.claim 
50. No Date.BB.Dec of Harless re Continued Use of 

Ditch.handwritten 
51. No Date.BB.Dec of Harless with notes 
52. No Date.BB.Handwritten letter to Kaye 
53. No Date.BB.Questionable Measurements by Goss 
54. No Date.BB.Summary of Stanshaw Diversion Rights by Marble 

Mountain Ranch 
55. No Date.BB.Timeline 

 
30.4.2 All Documents provided by Doug Cole 

1.11-09-12.Cole’s Attny.e-mail re:statement of water diversion and 
use 
2.10-04-12.Cole’s Attny. E-mail to SWRCB 
3.10-01-12.Cole’s Attny.to SWRCB.App 29449.summary of water 
use 
4.8-20-01.Cole’s Attny.Complaint rebuttal 
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30.5 NMFS 
1.07-08-02.NMFS.to SWRCB.complaint 
2. 11-15-01.NMFS.dismissal terms 
3.  3-08-00.NMFS.protest 

 
40.1 Project description 
  1.Stanshaw Creek(1).history 

2.Stanshaw Creek Water Conservation Project (issues and 
concerns by stakeholders) 
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Marble Mountain Ranch 
Stanshaw Creek 

Water Rights Report 
 

 Supporting Documents – 20.1 Title Documents 
 
1. 12-15-94.Cole's Grant Deed 

2. 1867claim_copy_of_original 

3. 1867claim_typed 

4. No date. Assessors Parcel Map 
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Marble Mountain Ranch 
Stanshaw Creek 

Water Rights Report 
 

 Supporting Documents – 20.2 SWRCB documents 
 
20.2.2 Application 029449 

20.2.3 Small Domestic R480 

20.2 SWRCB documents\20.2.4 Young's Ranch 

20.2.1 KFA Complaint, SWRCB File 262.0 
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Marble Mountain Ranch 
Stanshaw Creek 

Water Rights Report 
 

 Supporting Documents – 20.2.1 KFA Complaint, SWRCB File 262.0 
 

1. 8-22-02. SWRCB.ltr to KFA.Complaint 

2. 5-23-02(a).SWRCB.ltr to Coles and KFA.Complaint 

3. 5-23-02(b).SWRCB. memo to file.Complaint 

4. 9-20-01.SWRCB.field investigation.Complaint 

5. 7-2-01 SWRCB.ltr to Cole.Complaint 
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State Water Resources Control Board 

Winston H. Hickox 
Secretary for 

EnvironmenJal 
Protection 

Division of Water Rights 
1001 I Street, 14m Floor• Sacramento, California 95814 • (916) 341-5377 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812-2000 
FAX (916) 341-5400 • Web Site Address: http://www.waterrights.cagov 

AUG 2 2 2002 

RE:c'1§i;;is 
ZOOZ AUG 23 pm 

2 In Reply Refer to: ' 1 02 

Klamath Forest Alliance 
c/o Law Offices of Donald B. Mooney 
129 C Street, Suite 2 
Davis, CA 95616 

Dear Mr. Mooney: 

363:MC:262.0(47-40-01); A029449DFG - REDDING 

WATER RIGHTS COMPLAINT OF THE KLAMATH FOREST ALLIANCE AGAINST THE 
COLES REGARDING DIVERSIONS FROM STA.t"'lSHA W CREEK IN SISKIYOU COUNTY 

Staff of the Division of Water Rights (Division) has completed their review of your letter of 
June 24, 2002 regarding the subject complaint. You indicate in this letter that you and your 
client disagree with the conclusions reached by Complaint Unit staff, as expressed in their letter 
and Staff Report of Investigation dated May 23, 2002. After review of both the Staff Report of 
Investigation and your letter, I have concluded that further action with respect to your client's 
complaint is not warranted, and I have directed the Complaint Unit to close this complaint. The 
supporting rationale for this action is described below. 

· Unauthorized Diversion of Water - You contend that the Division previously determined that 
any pre-1914 appropriative right held by the Coles is limited to approximately 0.11 cubic feet per 
second ( cfs ). Regardless of past letters sent by the Division containing estimates of what could 
be diverted pursuant tp a pre-1914 appropriative right claim, the Division has no adjudicatory 
authority to quantify such a claim. Only the courts can make this determination. The most 
recent evidence submitted by the Coles and their legal counsel indicates that diversion of water 
from Stanshaw Creek into their ditch, and the subsequent use of this water for irrigation and 
domestic purposes at the Marble Mountain Ranch, was initiated prior to 1914 using at least as 
much, if not more, water than is used today. All available evidence suggests that the diversion 
and use has been maintained in a diligent and continuous fashion ever since. Consequently, we 
believe that a court would find that the Coles have a valid claim of a pre-1914 appropriative right 
to divert water for the full irrigation and domestic uses currently maintained, including 
reasonable conveyance losses. 

While the Cole's current diversion of water for power purposes is not technic~ly covered by a 
permit, this diversion and use has been ongoing for almost 60 years. Diversions prior to a 
determination regarding issuance of a permit are very common, especially for long-standing 
diversions such as the Cole's. The State Water Resources Control Board (SWRCB) has 
discretion whether to take enforcement action against an unauthorized diversion of water. Upon 
reviewing a complaint, the SWRCB may decide not to take enforcement action, or to defer 
consideration of enforcement. The SWRCB may consider several factors when deciding 
whether to pursue enforcement. One factor the S WRCB weighs is the willingness of the water 
diverter to legitimize the diversion. The SWRCB may choose not to initiate enforcement against 
a person who files an application promptly upon notification of the complaint, and then 

California Environmental Protection Agency 

"The energy challenge facing California is real. Every Californian needs to take immediate action to reduce energy consumption. 
For a list of simple ways you cqn reduce demand and cut your energy costs, see our Web-site at http://www.swrcb.ca.gov." 

WR-193

005234



Klamath Forest Alliance 2 AUG 12 2DOZ 

diligently pursues the application, complies with all application requirements and requests for 
information, and cooperates with SWRCB staff. While the Cole's application (A029449) has 
been pending for an extraordinarily long time, there is no indication in the application file that 
the Coles have not pursued approval of their application in a diligent fashion. 

Potential Injury to Other Uses of Water - Another important factor in considering enforcement is 
the extent of injury caused by the water diversion. If a complaint investigation shows the 
unauthorized diversion is causing little or no injury to established right holders or to public trust 
values, the SWRCB may decide not to talce enforcement action. The SWRCB may also consider 
the degree of hardship that enforcement action would impose on persons who rely on the 
diversion of water when it decides whether to talce enforcement action in response to a 
complaint. Based on available evidence and rationale described in the Staff Report of 
Investigation, Complaint Unit staff concluded that there would be little potential for harm to 
other diverters or public trust resources if the Coles were allowed to divert water for power 
purposes, as long as a minimum bypass flow is maintained similar to that occurring during their 
investigation. You disagree with this conclusion, and malce reference to the professional 
opinions of staff for the National Marine Fisheries Service, Department of Fish and Game, 
K.aruk Tribe, and Humboldt State University. While we have received copies of these opinions, 
the evidence and logical rationale on which these opinions are based has not been submitted. 
Consequently, I believe the prima facie evidence utilized by Complaint Unit staff is more 
persuasive. Asking the Coles to terminate their diversion would also cause severe economic 
hardship on them without providing much if any benefit to the instream resources. 

I do agree with you that the Cole's application has been pending for far too long. This 
application has been noticed and protests received. I doubt the parties will be able to resolve 
these protests amicably amongst themselves. The next steps in the process would be to complete 
an environmental review of the project pursuant to the California Environmental Quality Act 
(CEQA), and then proceed to protest resolution via either a field investigation or formal hearing. 
I have directed the Division's Environmental Section to give as much priority as possible to this 
application so that final resolution of the protests can be achieved as soon as feasible. I have also 
asked the Division's Application and Environmental units to send copies of all correspondence 
to you so that you will be kept apprised of the progress in this matter. 

In the meantime, I expect the Coles to maintain a minimum bypass, as described in the Staff 
Report of Investigation. Failure to do so could result in a reevaluation of the need for 
enforcement action prior to a final determination of the Cole's request for a permit. 

If there are any questions regarding. this matter, please contact Charles Rich, Chief of the 
Division's Complaint Unit, at (916) 341-5377. 

Edward C. Anton, Chief 
Division of Water Rights 

cc: See next page. 
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Klamath Forest Alliance 

cc: Mr. Doug and Mrs. Heidi Cole 
c/o Jan Goldsmith 

3 

Kronick, Moskovitz, Tiedemann & Girard 
400 Capitol Mall, 27th Floor 
Sacramento, CA 95814-3363 

Mr. Doug and Mrs. Heidi Cole 
92250 Highway 96 
Somes Bar, CA 95568 

Department of Fish and Game 
Environmental Services 
Attention Mr. Ron Presley and 

Jane Vorpagel 
601 Locust Street 
Redding, CA 96001 

National Marine Fisheries Service 
Santa Rosa Field Office 
Attention Tim Broad.man and 

Margaret Tauzer 
777 Sonoma Avenue, Room 325 
Santa Rosa, CA 95404 

William M. Reitler, District Ranger 
U.S. Department of Agriculture 
Orleans Ranger District 
P.O. Drawer 410 
Orleans, CA 95556-0410 

Mr. Jim De Pree 
Siskiyou County Planning Department 
P.O. Box 1085 
Courthouse Annex 
Yreka, CA 96097 

Mr. Konrad Fisher 
3210 Klingle Road NW 
Washington, D.C. 20008 

Karuk Tribe of California 
Department of Natural Resources 
Attention Mr. Toz Soto 
P.O. Box282 
Orleans, CA 95556 

AUG 2 ! 2002 
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f A>C Coversheet 

From, Mic:hasl Contreras 
Environmental Specialist ttl 
ComplGint Unit 

To: Jane Varpagel 
Date: July 19, 2002 

Subjact: Cale's Application #29449 

Jane: 

Phone: (916) 341·5307 
Fa><: (916) !41·5400 
e-mail; mceat.re.ros@wat1ccights,swrcb.ca r9ov 

Fax: (530) 225·2381 

The following pages are the filed report of investigation regarding the Cote's diversion an 
Stanshaw Creek, tributary to the f'lamath River in Siskiyou County, resulting from a complaint. 

Although DF6 Warden Ron Presley received a copy directly, please accept this fax for your own 
usa. 

I would ba happy to discuss the matter with you an Monday, July 22nd, after you have had ::~ · 
opportunity to laak through our report. 

Have a nice day. 
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..,\..,. ··,. 
State Qter Reso~rces Contrc~~Board 

Division of Wnter Rights • WinstoQ ff, HJcl<ox 
Secrertrl}I for 

E11Yironmc11tnl 
Pl-011:c,ion 

1001 l S1ree1, 14'~ Floor• S0CT11men1o, Califomio 9SBJ4 • (916) 341·S307 
Moiling llddrm: p.a. 13ox 2000 • Sncromento, Clltifomio • !lSBJ 2.2000 

FAX (916) 341-5400 • Web Sjte Addrc6&: h11p://www.swrcb.ca.sov 
Division of Water Rishts: llt1µ :llwww.w1uoTTi1lhtuo.9ov 

GrilY Davis 
Goven1or 

M~Y I 8 ·2.QO? 
Rlamath Forest Alliance 
c/o Law offices of Oonald a. Mooney 
129 C Street, Suite 2 
Davis, CA 95616 

l.adies and Gentlemen: 

In Reply Refer to: 
363:MC:262.0(47-40-01) 

Mr. Doug and Mrs. Heidi Cole 
c/o Ms. Jan Goldsmith 
Kronlck, Moskovitz, Tiedemann & Girard 
400 Capito! Mall, 27th Floor 

. Sacramento, CA 95814-3363 · 

WAT~R "IGHTS COMPLAINT SUBMITIED av THE KLAMATH FOREST ALLIANCE -
ALLEGING UNREASONABLE DIVERSION 

Complaint Unit staff of the Division of Water Rights have completed their investigation of the 
complaint lodged by the Klamath Forest Alliance (KFA) against Doug and Heidi Cole 
(dba Marble Mountain Ranch). A copy of the Staff Report of Investigation regarding this matter 
is enclosed. Complaint Unit staff reached the following concluslons: 

1. A court of competent Jurisdiction would most likely confirm that the Coles have a valid 
pre· 1914 appropriative right to divert water from Stanshaw Creek for full domestic and 
Irrigation purposes at the Marble Mountain Ranch. 

2. Evidence has not been submitted to substantiate a pre-1914 appropriative right for power 
purposes but A029449, if approved, should cover all diversions for power purposes. 

3. With the current Irrigation system, most diversions fer power purposes during the low-flow 
periods of the year are incidental to domestic and irrigation needs. 

4. Prima facle evidence is available to indicate that lower Stanshaw Creek does provide habitat 
for "thermal refuge" when temperatures in the Klamath River become detrimental to the 
health and well being of fish life. 

5. Bypasses similar to those present during the field investigation should provide aQequate 
habitat for thermal refuge purposes. 

6. Measuring flows on a regular basis in Stanshaw Creek is not practical. Any requirement to 
measure minimum bypass flows shOLlld not be established unless the requirement 
acl<nowledges that a Sllfflclent diversion of water wlll be allowed into the Coles' ditch to 
cover both the dlv~rslon and bypass requirement with subsequent measurement and 
release of~ bypass back Into the stream. 

7 - Oon11lqbrgblP bar,aflt mieht RflPr\,lQ tq RII ql~t=I!, Af thlii QISl)l:Jte if an appropriate physical 
solution were to be Implemented. 

California Envlronnumtul Prfllectiun Agency 

"77re cn,;rgy clu1f/c11gc fnc/ng Cnlf/ornln ts ,onJ, E:i1cry C,n/ifarnirm nm i.r 1n "1kc ;mmedinto nclion to re(fuco 11/lir-gy cons11mprto11. 
For a lisr of simple wny, you cm, r!tl1tct? de111an(f n,u/C'"' yaur energy cos/1, see our Wob-J/tc nr l111p:llwww.1wrcb.mg0v." 

) 
... 

• 
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Klamath Forest Alllance 2 MAY 2 3 2002 
Mr. Doug and Mrs. Heidi Cole 

Based on these conclusions, Cornplaint Unit staff believe the following actions are appropriate: 

1. That the Coles be dlrecteQ to cease all diversion of water whether pursuant to a pre-1914 
appropriative claim of right or post-1914 appropriative rights derived from Application ~9449 
or Small Domestlc Registration P030945R unless sufficient flow is passed below their 
Point of Diversion to rnalntaln a flow in lower Stanshaw Creek below the Highway 96 
culverts similar to that present during the October 16, 2001, field Investigation (t.:i0.7 cfs). 

2. That the reqwired bypass flow be determined in one of two fashions: 

a) lffull diversion of the creek into the Coles' ditch Is nm allowed, the flow should be 
visually estimated so that sufficient flaw would be available to fill a small, hand .. dug ditch 
petween the terminal poof of Stanshaw Creek and the Klamath River; or 

b) iffull diversion of the creek into the Coles' ditch Is allowed, a device shall be Installed 
capable of bypassing sufficient flow to maintain 0.7 cfs in the creek below the Highway 96 
culverts before any water ls passed dawn the diversion ditch to Marble Mountain Ranch. 

3. That the complaint filed by KFA against the Coles be closed. 

4. That the parties give serious consideration to a physical solution similar to that discussed in 
the Staff Report of Investigation. 

If either party to the complaint disagrees with the conclusions reached by Complaint Unit staff, 
please let me know of the points with which you disagree anCl the speclfir; evjdenQe you believe 
is available to sutJStantlate or Justify a different conclusion or action. If we do not hear from yol.l 
within 30 days from the date of this letter, we will assume that you agree with the conclusions 
and recommendations contained thereifl . If the Coles are unable to produce evie1ence to Justify 
a different recommendation, failure on their part to maintain the bypass flows as specified may 
result In appropriate enforcement action without further notice. Similarly, If the KFA Is unable to 
provide evidence to Justify a different course of action, this complaint would be s~l)Ject to 
closure without further notice. 

If you have any quesUons regarding this matter, please contact me at (916} 341-5307. 

Sincerely, 

4..Lf~ 
Michael Contreras 
Complaint Unit 

Enclosures 

cc: See next p1:1ge. 

L,I~..) 
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Klamath Forest Alliance 
Mr. Doug and Mrs. Heidi Cole 

cc: Mr. Doug and Mrs. Heidi Cole 
92250 Highway 96 
Somes Bar. CA 96666 

Department of Fish ana Game 
Environmental Services 
c/o Mr. Ron Prestly 
601 Locust Street 
Redding, CA 96001 

National Marine Fisheries Service 
Santa Rosa Field Office 
Attention Tim Broadman 

Margaret Tauzer 
777 Sonoma Avenue, Room 325 
Santa Rosa. CA 95404 

William M. Heitler, District Ranger 
U.S. Department of Agriculture 
Orleans Ranger District 
P.O. Drawer 410 
Orleans, CA 95566-0410 

Mr. Jim De Pree 

3 

Sl5kiyou County Planning Department 
P.O. Box 1085 
Counhouse Annex 
Yreka, CA 96097 

Mr. Konrad Fisher 
3210 Klingle Road NW 
Washington, D.C. 20008 

Karuk Tribe of California 
Department of Natural Resources 
Attention Mr. Toz Soto 
P.O. Box 282 
Orleans, CA 95556 

N0.900 Q04 
1 · 

MAY I a 2002 
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State ~er Resources Cont'~ul Board 
Division of Wnt11r Rlghtij • Wlnston H, Hh:1">:r 

Sacrolary Jar · 
£1ivlro11mcm111/ 

Pro111clio11 

1001 T srreet, 14.,, Ptoor • Siw111mon10, CAlifoni ln 9S814 • (916) 341-5377 
MAilins A~draas: P.O. Box '2000 • Sncrnmanto, C111ifomi11 • 9SB 12-2000 

PAX (916) J41 -S400 • Web Site A~dress: http:llwww.swrcb.cn.scv 
Division of Water Righrs: h11p://www.w111enish18,Cl1.gov 

Gr!lyDavis 
Govl!nlar 

To: 

Memorandum to File 

File Number 262.0 (47-40-01) Cate: MAY 2 3 2DD2 

From: 

SUBJeCT: 

U11.~~L~ 
Charfes A. Rich, Chief I eicontreras 
Complaint Unit Environmental Specialist Ill 

Complaint Unit 

WATER RIGHTS COMPLAINT LODGED BY THE KLAMATH FOREST 
ALLIANCE AGAINST DOUG AND HEIOI COLE REGARDING DIVERSION OF 
WATER FROM STANSHAW CREEK IN SISKIYOU COUNTY 

BACl{_GROUNP 

The Division of Water Rights (Division} received a compl~lnt on June 18, 2001 from the 
Klamath Forest Alliance against Doug and Heidi Cole. This complaint contains the 
following allegations: 

1. The Cole's diversions are unauthorized as they exceed pre-1914 appropriative rights 
and the Cole's have no post-1914 appropriative rights far power diversions, as a 
permit has not been issued pursuant to pending Appllcatlon A029449; and 

2. The Cole's diversions aqversely i.mpact public trust resources In an unreasonable 
m~nner. 

Ms. Janet Goldsmith, legal counse_l for the Coles, responded to this complaint via a 
letter dated August 20, 2001 . This response contains the following assertions: 

1. The Cole's diversions have been continuous since before 1914 and are covered by 
a valid pre-1914 appropriative claim of right. 

2. The complainant has not provided any factual evidence indicating that the Cole's 
diversions are adversely Impacting fishery resources In either Stanshaw Creek or 
1he Klamath River. 

FIEbP INVE§IIGATIPN 

On October 17, 2001, staff of the complaint Unit conducted a field invoetlgedion fo r the 
subject complaint. Prior to meeting the parties, Complaint Unit staff undertook ~ flew 
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Memo to File Page 2 May 23, 2002 

measurement in Stanshaw Creek approximately 60 feet downstream of two culverts that 
pass underneath Highway 96. A flow of 0.61 cubic feet per second (cfs) was measured 
using a current velocity meter. Water temperature was measured at 8:30 a.m. to be 
62°F. The twin, semicircular cL1lverts that carry the creek under Highway 96 are 
approxlma~ly 320 feet long. 6 feat high, and 10 feet wide each. The slope of the floor 
of these culverts Is about 9%. All of these measurements were made with the aid of a 
laser range finder and/or tape measure. No debris was observed In the culverts, 
indicating that they were designed to be and function quite well as self-cleaning 
conduits. · 

Complaint Unit ~taff then located the .downstream end of the tailwater ditch coming from 
the Cole property a short distance above the point where unused water is discharged to 
lrvlng Creek. Flow was measured to be 0.1 cfs with a current velocity meter. Water 
temperature was measured to be 54°F. 

Complaint Unit staff next met with the parties at the Marble Mountain Ranch dinning 
room. Approximately 30 individuals participated representing the following entities: 

• the Coles; including Mr. & Mrs. Cole and their legal counsel, Jan Gold5mith, 
• the Klamath Forest Alliance (KFA); including Felice Pace for the KFA and their legal 

counsel, Dan Mooney, 
• representatives of the California Department of Fish & Game (OF&G). 
• representatives of the Nqtlonal Marina Fisheries Service (NMFS); Including 

Dr. Stacy Li, 
• the Karuk Tribe: including Toz Soto, their fisheries biologist, several tribal elders and 

numerous tribe member5, 
• Konrad Fischer, son of James Fischer, who owns the property along the southern 

bank of Stanshaw Creek between Highway 96 and the Klamath River, and the 
caretaker for this property who lives there on a continuous basis, and 

• Charles Rich and Michael Contreras from the Division's Complaint Unit 

Complaint Unit staff started the meeting by explaining the typical complaint process: 

1) complaint la filed, 
2) answer Is requested, 
3) answer to complaint Is provided at the option of the respondent, 
4) Complaint Unit staff conduct flelQ Investigation if necessary, and 
5) a Report of Investigation Is prepared and transmitted to the parties along with 

recommenQatlons for action reQarding the complaint. 

Complaint Unit staff also explained the adjudicatory authority of the State Water 
Reacurcei Control Board (SWRCB) with respect to pre-1814 appropriative rights. The 
pre-1914 appropriative claims of right of the Coles were discussed. 
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After this discussion. several parties stated that they believe the Cole's diversions are 
adversely impacting anadromous fish that frequent Stanshaw Creek. Complaint Unit 
staff pursued this topic and asked what evidence Is available to support these 
allegations. The parties present were unable to identify much evidence. They indicated 
that no formal studies regarding publlc trust resources in Stanshaw creek have been 
undertaken. Visual observations of Juvenile fish in the creek have been made. Several 
biologistli indicated that they believe lower Stanshaw Creek provides a thermal refuge 
or nrefugia" for juvenile flah when temperatures in the Klamath River reach lethal levels. 
They s1ated that ~ufficient flow to maintain a continuous connection with the river are 
very important. 

Some of the parties also argued that Stanshaw Creek may provide spawning habitat for 
adult salmon or steelhead trout. However, they were unable to provide any substantial 
evidence in support qf these allegations. 

Complaint Unit staff asl<ed if the Cole's tallwater that is discharged Into Irving Creek 
provides more benefit ta fish life in Irving Creek than it would to fish life if left in · 
Stanshaw Creek. All of the biologists present indicated that Irving Creek has sufficient 
water to provide adequate habitat. Adding water diverted from Stanshaw Creek would 
not incre~se this habitat slgnlficantly. They felt, however, that leaving the water In 
Stanshaw Creek would be more beneficial If additional areas of thermal refuge were 
generated as a result. 

After the discussion in the clining room ended, the parties proceeded to the Cole's 
powerplant and then on to the point of diversion (POP) an Stanshaw Creek. The flow 
was too low to generate power but water was being bypassed around the plant for 
irrigation. Complaint Unit staff visually estimated this flow to be approximately 0.6 cfs. 
The flow In Stanshaw Creek immediately upstream of the POD was meas~red with a 
current velocity meter to be 1.16 cfs. The creek in this reach consists of large boulders 
that form a fairly contin~ous group of cascading pools. There was no section where a 
highly accurate flow measurement could be made due to the steep grade and large 
numbers of rocks, many of which can be washed downstream during high flow events. 
The flow in the diversion canal just below the POD was measured to be 0.68 cfs using a 
current velocity meter. 

The Inspection party then proceeded to the lower reach of Stanshaw Creek along the 
property owned by Mr. Fischer. The creek would normally end in a small pool that Is 
aeparated at low flows from the river by a sand bar an which extensive ~mounts of 
phreatophytlc vegetation exists. The Fisher's caretaker Indicated that he maintains a 
hand.dug channel between this pond and the river along the downstream parlphary of 
the sand bar during the summer, low-flow period, to enable Juvenile fish to enter the 
lower reach of the creek. Flow In the creek about 100 - 200 feet above the terminal 
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pool was estlmated1 to be no more than 0.41 cfs. Water temperature was measured 
during the mid .. afternoon period to be 56°F. At low flows2

, the entire reach of Stanshaw 
Creek between the highway and the confluence with the Klamath River is essentially a 
series of cascading pools. The stream in this reach is covered by a dense riparian 
canopy. Complaint Unit $taff asked Dr. Li If juvenile fish would have a difficult time 
accessing these pools with the existing flows as there were no runs or riffles present, 
only cascades between each pool. Dr. LI stated that juvenile fish would have no 
problem accessing the pools with the flows occurring during the Inspection. The 
inspection ended at this time. 

6~AbYS1S 

The following issues need to be addressed In order to resolve the current complaint: 

1. Unauthorized diversion 
2. Adverse impacts to prior right holders 
3. Unreasonable impacts to public trust resources 

UD1Ytborlud ptvemlga of Witter 

The KFA contends that the Coles do not have sufficient pre-1914 appropriative rights to 
justify current diversions. The Cole's legal counsel has responded by olalmlng pre-1914 
appropriative rights for all diversions. Past correspondence prepared by various 
indiVlduals within the Division haa contained questions about the validity of these 
claims. However, the SWRCB does noi have adjudicatory authority regarding pre-1914 
appropriative rights. When allegations are made that a pre·1914 appropriative right 
does not exist or is Inadequate to Justify all existing diversions, Complaint Unit staff 
analyze the situation to see If they believe sufficient evidence Is available to dispi..,te the 
claimed rights such that a court of competent Jurisdiction would llkely agree. If such 
evidence exists, Complaint Unit staff typically recommend that the diverter be asked to 
take action to rectify the unauthorized diversion. If the dlverter fails to take adequate 
action, appropriate enforcement action may follow. 

At the meeting previous to the physical investigation, Complaint Unit staff explained that 
recently provided evidence by the Cole's legal counsel In response to the complaint 
appeared to support a claim that diversion from Stanshaw Creek ta the Marble 

1 
- The stream did not contain a smooth flowing section In this reach in which to take a standardized flow 

measurement. Consequently, the flow was estimated with a current velocity meter by measuring the 
general dlmunslons of a "v"-ehaped splil plume from a pool and the central velocity of t~e plume. 

2 
- Baaed on visual observation of the hydraulic characteristics of the lower stream channel In relation to 

Ule flow 1T1oa• ... rod durlna th• flf»I~ lnvAAll8Atlen. ~Qmplslnt Unlt staff belleva that this lower reach of 
Stanshaw Creek remains a series of cascaijlng pools until flows In the creek become large In comparison 
to the Cale'li abllily to ofvert water (e.g., >15 cfs flow vs 3 cfs dlveralon), 

I. WR-193
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Mountain Ranch was Initiated well before 1914 for domestic and irrigation.purposes, 
and has been maintained In a continuous or diligent fashion ever since. Cpmplalnt Unit 
staff balleva that the current diversion and use of water for domestic and irrigation 
purposes is no greater than and, quite possibly. somewhat smaller than maximum 
historic diversions as a portion of the area that was apparently irrigated for many years 
both before and after 1914 has been ·converted to resort housing or other facilities, and 
is no longer being irrigated. 

Even though legal counsel for the Coles claimed a pre~1914 appropriative right for 
power purposes in her letter of August 20, 2001, Complaint Unit staff are not aware of 
any specific evidence supporting such a claim. Based on previous discussions with 
Mrs. Cole's father, Mr. Squires, Complaint Unit staff currently believe that the lnltlal 
application of water for power purposes occurred shortly after the end of World War 11. 
even, though the original pelton whe~I employed dates from the early 1900'i;. However, 
Applicaiion A029449 is pending and, if approved, would cover all existing and 
anticipated diversions for power purposes. 

While diversions pursuant to a pending application are technically not authorized until a 
permit is actually issued, diversions prior to a determination regarding Issuance of a 
permit is very common, especially for long-standing diversions such as the Cole's. The 
SWRCB has discretion whether to take enforcement action against an unauthorized 
diversion of water. Upon reviewing a complaint, the SWRC6 may decide not to take 
enforcement action, or to defer consideration of enforcement. The SWRCB may 
consider several factors when deciding whether to pursue enforcement. One factor the 
SWRCB weighs Is the willingness of the water dlverter to legitimi~e the diversion. The 
SWRCB may choose not to enforce against a person who files an application promptly 
upon notification of the complaint, and diligently pursues the application. Including 
cooperation In providing Information requested by the SWRCa and compliance with 
other requirements of the application process. While the Cole's appllcatlon (A029449) 
has been pending for an extraordinarily long time, there is no indication in the 
application file that the Colee have not pursued approval of their application in a diligent 
fashion. 

Another weighed factor is the extent of injury caused by the water diversion. If an 
investigation shows the unauthorized diversion is causing little or no Injury to 
established right holdern or to public trust values, the SWRCB m"y decide not to take 
enforcement action. The SWRCB may also consider the degree of hardship 
enforcement would Impose on persons who rely on the diversion of water in deciding 
whether to take enforcement action in response to a complaint. The application of 
these factors, as they apply to this complaint, are discussed below. 
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Adverse Impacts to Prior Right Holders 

While the KFA complaint does not contain allegations that the Cole's diversions are 
adversely impacting downstream diverters, a protest was flied against A029449 by 
T. James Fisher, J.W. Fiaher Logging Company, and Phylis Fisher alleging potential 
injury to prior rights. In view of the ~FA complaint and the inspection by Complaint Unit 
staff, the potential for adverse impacts to downstream diverters along Stemshaw Creek 
i$ also being evaluated as part of this Investigation. 

According to the caretaker for the Fisher property, water is diverted from Stanshaw 
Creak a short distance downstream of the Highway 96 culverts for domestic and some 
minor Irrigation use. Diversions at this location apparently began after 1914. The 
Division has no record of a post-1914 appropriative right covering this diverslor,. 
Consequently. these diversions are presumably made under a riparian claim of right3. 

Complaint Unit staff are not aware of any evidence that would suggest that such a 
claim of right would not be upheld by a court of competent jurisdiction. 

Complaint Unit staff understand that the Cola's basis of right for diversion from 
Stanshaw Creel< consists of: 

1. Pre-1814 appropriative claim of right for domestic/ irrigation use. This right has !l9! 
been quantified or a definitive priority established by court action. Tha maximum 
diversion rate that might be Justified is the capacity of the ditch. The date of priority 
for thrs right may be as early as 1880. 

2. Application A029449 - This pending application is for 3.0 ofs year round diversion 
for power purposes. A permit has not been issued for this application. 
Comseq~eritly, diversion of wat~r uncier this right has not been approved. The date 
of priority for this right, If the appllcatlon Is approved, would be Maroh 27, 1989. 

' , 

f\,...(P°' 3. Small Oomestic Registration D030945R - This certificate authorizes year round v. f 
diversion to off.stream storage of up to 10 acre-feat per annum In the small reservoir ~.-J fl~ .... 
located near the bottom end of the Cole ditch. The date of priority for this right is ~ f(l lY 

September 17, 1999. e, r f<. r &7 q /(\ '\) 
The Fisher riparian claim of right has a higher priority than that of A029449 and Y ro tJ11\£\ 
D030E.145R. The relative priorities of the Fisher riparian claim and the Cole's pre .. 1914 ~~ Llf/\i 
appropriative claim of right Is more difficult to evaluate. Only a court of competent ~ · J c,t1-r1 

jurisdiction has the power to adjudicate these rights. Riparian rights typlcally have the l£J' 
highest priority in California. However, a riparian right attaching to a particular parcel of 

$.-Tho 01v1a1on hcu, no ntocmi Qf" itAIGmonl of Waler Diver1lan and Use (Statement} llalng flied far thle 
diversion and use of water. Unless this diversion and use Is lncluclcd In the retportli of eome other entity, 
a Statement 5hould be fileif. 

WR-193

005246



07/ 19/ 2002 10:19 N0 . 900 1,11 1 

\..) ·1) 
Memo to FIie Page 7 May 23. 2002 

land is generally subject to appropriative rights established by diversion upon the vacant 
public domain before the ftn~t valid steps were taken to acqulre said parcel of land from 
the United States, whether diversion was made at points upstream or downstream. 
Because diversion of water to the Cole's property may have been initiated before steps 
were taken to obtain the Fisher property from the government, the Cole's pre-1914 
appropriative claim of right ~ have a higher priority than the Fisher riparian claim of 
right. 

Flows In Stanshaw Creek will most llkely be sufficient to satisfy the demands of both the 
Cole and the Fisher interests e)Ccept during the low flow periods of the irrigation season. 
During this period of time, the diversion of water pursuant A029449 and D030945R is 
often Incidental to the Cole's pre-1914 claim of right. Consequently, unless all er a 
portion of the Cole's diversion of water is being made excJysjyejy for: (1) power 
purposes or (2) to fill the small reservoir on the Cole property, any disputes over 
competing rights would need to be resolved in the court system by determining the 
relative priorities of the riparian and pre-1914 appropriative claims of right. 

Unrea1ooabla lmgacts to eybUc Trust Resources 

Complaints containing allegations of unreasonable adverse Impacts to public trust 
resources by dlverters are often evaluated differently depending upon the basis of right. 
If the diverter appears to possess a valid basis of right for the diversion, evlctence must 
be available to support allegations that the water diverted has caused, or Is likely to 
cause, an unreasonable adverse impact to the public tryst, I.e. the public's right to use 
the State's waters for instream purposes such as recreation, navigation, and fish ~nd 
wildllfa4

. In order to make this finding, evidence should be available to demonstrate 
that: 

a. public trust resources exist In the stream: 

b. these resources are being adversely impacted due to the diversions from the 
stream by the water right holder and not by normal variances in the water supply 
or other factors that are beyond the control of the water right holder, such as land 
use development, discharge of pollutants, etc. by other parties; 

c. the impacts on public trust resources are significant, considering both the 
mE:tgnitude of the impact and the sensitivity and significance of the public trust 
re~ources affected; and 

• • In other words, c,vidonoo muot l>e avBllaplQ to demonstrate the likelihood that unreasonable Impacts 
are ocC1Jrrlng rather than req~lrlna the diverter to ctemonstrete mat adverse Impacts are not likely to 
occur. This is synonymous with the "lnnoQfmt untfl provan gu//ty•concept of the law. 

! 
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d. the protection of public trust resources is feasible. considering any reduction or 
cessation of diversions that niay be necessary to protect the public trust and 
whether the public interest in those diversions may outweigh the adverse Impacts 
on the public trust. 

If the diversion is being made pursuant to a pending application for which a permit Is 
being diligently pursued and ''prima facie" evidence Is available suggesting that the 
diversion ~ be causing adverse impacts to public trust resources, the Division will 
typically direct the dlverter to take action to prevent or mitigate the impacts or, if 
necessary, terminate the diversion. · 

With respect ta the Cole's diversion pursuant to their pre-1914 appropriative claim and 
D030945R, the burden of demonstrating that public tnJst resources are being adversely 
Impacted in an unreasonable fashion rests with the KFA. The test of potential harm and 
need for corrective action is considerably less for the Cola's pending application. 

The KFA alleges that the Cole's diversion of water Is adversely Impacting anadromous 
fish that utili~a Stanshaw Creek. Ve_r1 llttle Information Is available regarding the use of 
this water body by anadromous fish. The DF&G submitted a memorandum dated 
November 20, 2001, and the NMFS submitted a letter dated November 16, 2001, 
(copies attached) regarding the Cole's diversion of water. Both documents discuss the 
s~atus of anadromous fish pursuant to state and federal endangered species laws and 
make recommendations regarding "protest ~tswlss,al terms". However, the complaint 
investigation precess is not Intended to resolve "protests". Instead, the purpose of a 
complaint investigation is to determine what type of evidence is currently available. 
Neither one of these documents provides or references much evidence. 

Complaint Unit staff believe that use of Stanshaw Creek by anadromous fish is 
generally limited to the reach from the Highway 96 culverts to the Klamath River. These 
culverts appe:,ar to have been designed ta be self-cleanlng due to the steep slope. 
Complaint Unit staff noted that there was e_ssentially no sediment or debris Inside these 
culverts, indicative that high scour velocities are maintained. High water velocities 
coupled with the length of these conduits probably prevent movement of spawning or 
Juvenile fish Uptitream. T~ls conclusion appears to be consistent with those of both the 
DF&G and the NMFS. The NMFS letter states: '7he culvert under Highway 96 at 
Stanshaw Creak is listed on resourqe agencies master list far culverts with passage 
problems. Ca/Trans has stated that they will rap/ace the culvert In the future to allow 
sa/monid passage." While removal of the culverts might change the situation, this task 
wlll be a significant undertaking and Is not likely to occur anytime soon. Consequently, 
until such time as the culverts are actually removed, Complaint Unit staff believe that 
only thoffe actions by the Coles that would have a bearing on the health and well being 
of fishery resources in Stanshaw Creak between Highway 96 and the Klamath River 
""' .... ...... ,,.,. "'"l!t"~. 

I 
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The OF&G memo contains the following recommendation: 

The Department proposes year~round bypass flows of 2. 5 cubic feet per second 
(cfs) to be mt:Jasured at the culverts below Highway 96 to mitigate potantial 
impacts from the divers/an on Stanshaw Creek. Our objective for these flows is 
to ensure existing lnstraam habitat conditions In Stanshaw Creak for coho 
salmon and stee/head a(fl maintained, water temperatures remain cola and year· 
round access to tha stream from the Klamath River Is guaranteed. To 
accomplish this objact/va, we recommend the total stream flow be bypassed 
whenever it is less than the designated amount. Based on field reviews and bast 
professional judgment, it was determined that 2.5 cfs should maintain 
connectivity and an adequate channel which allows salmonlds access to 
stanshaw Creek from the Klamath River. However, the Department may require 
additional bypass flows Jn the future if conditions change such that 2.5 cfs Is no 

. longer adequat~ to allow salmonfd passage at the mouth of Stanshaw Creek. 
Future modification of the barriers or more detailed studies may also Indicate a 
need for higl1t:Jr instream flows. 

N0. 900 [;113 

Oi.,ring the meeting portion of the Inspection, biologists representing the OF&G, the 
NMFS, and the Karuk Tribe all stated that temperatures In the Klamath River often 
reach lethal levels during the warmer months of the year. They believe th~t small, side 
tributaries with cold water flows such as Stanshaw Creek provide "thermal refuges" that 
are crucial to the survival of Juvenile anadromous fish. 

On the day of the complaint Inspection, water temperature was measured at 52°F in the 
early morning with a flow of 0.61 cfs6

• Water temperature in the mid•aftemoon 
downstream of tha "Fisher' POD was measured at 56°F with a flow of 0.41 cfs6

• Water 
temperature was measured by Olvl~lon staff an July 26, 2000, and found to be 54°F. 
No flow measurements ware taken at that time, but photographs of the OLflverts Indicate 
that flows were higher; possibly In the 2-3+ cf5 range. According to the Envlronmental 
Field Report for this visit, water temperat~re Is not an Issue. Complaint Unit staff agree. 
The lower portion of Stanshaw Creek contains excellent cover and there is no evidence 
currentJy available to indicate that the Cole's diversion of water creates a temperature 

6 
- Making good flow maas1.1rements In a channel containing malnly poola and cascades with a current 

velocity meter Is e)ttremely difficult. Consequently, these measurements are not considered highly 
accurate, but Instead should only be usea for an iaea of the relative amounts of flow present. 

11 
- This measurem1mt was made at the request of KFA and fishery representatives. Complaint Unit staff 

were reluctant to uncf ertal<e a measurement In a reach of thQ creek that consistad solely of pools and 
cascades. This ma~surement was q~lte rudimentary and may nnly have en accuracy at :t50o/o. 
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problem in the reach between Highway 96 and the Klamath River as long as minimum 
flows are maintained elmllar to those occurring during the complaint investigation. 

The reach of Stanshaw Creek between the Highway 96 culverts and the Klamath River 
consists of a series of cascading pools with essentially no runs or riffles present during 
periods of low flow. Complaint Unit staff believe that this lower reach of Stanahaw 
Creek remESlns a series of cascading pools untll flows In the creak become quite large In 
comparison to the Cole's ability to divert water. Bypass flows on the order of~ to 1 cfs 
should produce essentially the same amount and quality of habitat as flows on the order 
of 2 - 3 cfs. Consequently, as summer flows decrease due to either a recession In the ' 
natural hydrogr~ph or diversions by the Coles, there shouldn't be much change in the 
spatial habitat available to fiah. 

The channel configuration Indicates that winter flows are much higher than the flows the 
Coles might divert. These flows may produce conditions that allow anadromous fish to 
spawn. However. diversion by the Coles during these periods should also have 
negligible effect on the fish. 

The fishery biologists pointed out that the cold water habitat of Stanshaw Creak is of 
little value if the Coles do not bypass sufficient flows of water to provide access between 
the river and the creak. Our Inspection revealed that there was no aatural surface 
connection between the creek and the river at the time of the inspection. Flows In the 
creek terminated In a pool that is separated at low flows from the river by a sand par on 
which extensive amounts of phreatophytlc vegetation exists. Significant quantities of 
water can no doubt seep through the sand bar before a natural surface flow connection 
with the river occurs. The sand bar Is most likely a dynamic phenomenon and may not 
be In place every year pr at all times of the year. However, the extent of the vegetation 
on the sand bar Indicates that this ls not a fleeting fixture. 

While at times there may not be a natural surface connection with the river, the 
caretaker for the Fisher property showed us a hand-dug channel that he maintains 
between the river and the pond. This channel provides some access to the creek and 
the thermal refuge found therein. Consequently, there is a benefit in maintaining 
sufficient flow In the lower reach to keep the artificial channel flowing. Or. LI Indicated 
that the flows existing at the time of the inspection were quite adequate to provide for 
passage of juvenile fish from the river to the thermal refuge In the pools. Consequently, 
flows similar to those observed during the Inspection on October 17, 2001, would 
appear to be adequate. 

Undertaking measurements of flows ill~~ would be an extremely difficult, if not 
impossible, task. Conditions in the creek are such that Installation of a device(s) that 
would enable measurement of flaws (e.g., flume, weir. or stage vs. flow correlation) 
would req~lra ca mQJor OQn1ttr1.1crtion ctffort coupled wl~h maintenance and pcfiisibl@ 
reconstruction on a continual basis. A more practloel method of meaeurfne bypaesau 
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would be to divert ruI of the low flows into the Cole's ditch and use an appropriately 
designed "splitter box" to ensure that a minimum flow is returned back to the creek in 
the immediate vicinity of the diversion. However, this would require the construction of a 
dam to direct all flow Into the ditch before returning a set amount or percentage of flow 
back to the creek. The DF&G has obtained an Injunction that prohibits Installation of 
such a dam. Consequently, a reasonable request would be that the Coles bypass 
sufficient flow at all times at their POD to provlQe continuity of flow between Stanshaw 
Creek below the Highway 96 culverts and the Klam~th River. If the Fisher's caretaker 
does not maintctin the artlflcial channel between the terminal pool and the river, the 
Coles should still bypass sufficient water to maintain flow be,tween the pools located 
downstream of the Highway 96 culverts in order to maintain habitat for any flshlife that is 
present In this reach. If the DF&G is willing to allow full diversion of the creek into the 
Cole's ditch, a measurable bypass requirement should be established, probably on the 
order of~ to 1 cfs based on further analysis of the amount of bypass necessary to 
maintain hydraulic continuity between lower Stanshaw Creek and the Klamath River. J 

The KFA did not file a complaint against the Fishers and neither the DF&G or the NMFS 
have indicated any concerns with their diversion. However, the Fisher diversion is 
capable of removing water from Stanshaw Creek In the same manner as the Cole's 
dlversjon; albeit at a smaller rate. Consequently, if flows In lower Stanshaw Creek are 
inadequate to maintain public trust resources, the Fishers may also need to reduce their 
diversion of water. Determining which diversion needed to be reduced first, either the 
Cole's or the Fisher's, could only be established after a court rules on the relative 
priorities of both diversions. 

PHYSIQAb. SOLUTION 

There may be a physical solution that would be of benefit to all sides of this situation. 
The ''fishery advocatea" would like to see more water passed below the Cole's POD. 
The Coles want to be able to divert sufficient water to generate power and maintain 
consumptive water uses at their guest ranch. One way of possibly meeting both 
Interests would be to move the power generation facility oompletely into the Stanshaw 
Creek watershed. This would require construction of a diversion dam capable of 
diverting most, if not all, of the flow of the creek into a panstock. The generating unit 
would be located down gradient along the creek, possibly Immediately upstream of the 
Highw,w 96 culverts. Power would be transmitted over the drainage divide to the guest 
ranch. The diversion dam could be designed and constructed to provide a minimum 
bypass flow before any water Is diverted from the creek to maintain a minimum flow 
between the diversion structure and powarplant discharge. A consumptive use water 
supply line(s) could also be run from the diversion dam to the ranch to provide a 
pressurized water ~ystem capable of operating an automated sprinkler irrigation system 
and domestic water aupply system. 
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The Coles would benefit with Increased power production especially during the summer. 
low flow seasor,. Thia would save them considerable costs associated with generating 
power using an expensive fossil fuel generator. The pressurized water Une(s) would 
also allow them to develop a more efficient Irrigation system that could be automated; 
thu, saving labor costs as well. The pressurized system would also reduce the amount 
of labor required to maintain the current ditch; especially during storm events when 
overland runoff coupled with fallen leaves and tree limbs pose a significant threat ta tha 
Integrity of the ~Itch. 

The "fishery advocates" would benefit by seeing dramatically increased flows in the 
tower reaches of Stanshaw Creek during the summer, low-flow period due ta a 
reduction In the amQunt of water diversions neoessary to maintain the current Irrigation, 
domestic, and power 1Jses7

• Complaint Unit staff are not currently aware of compelling 
evidence suggesting that a significant benefit would accrue to lnstream uses of water by 
Increasing the flow over that currently existing in this reach of the creek during tha fow ... 
flow period of the year. However, the complainant. DF&G, NMFS, and many interested 
parties seem to believe that substantlat benefit would be gained. Because determintng 
appropriate instream flow needs Is not an exact science, providing additional flows 
might provide some, ae yat. undocumented benefits to lnstream uses. Complaint Unit 
staff are not aware of any adverse Impacts that would occur by increasing lnstraam 
flows If a physical solutlan were to be Implemented. Erring on the aide of public trust 
uses Is always desirable; especially if the rights of consumptive water users can be 
maimained ar enhanced at the same time. 

In order to implement a physical solution such as described above, the panstock and 
powerplant would need to be relocated onto land currently owned by the U.S. Forest 
Service. The Cole's diversion and conveyance ditch were Initiated before the Natlonal 
Forest was established. This has essentially "grandfathered" these facllitia& and has 
most likely significantly reduced the amount of regulatory authority the Forest Service 
has over these facllltle&. Moving the penstock and powerplant would subject the Coles 
to additional regulation by the Forest ·Service. In view of the concern, expressed by the 
'1ishery advocates•• including the protests and complalnts flied, the Cotes are not Hkely 
to be willing to enter Into a physloal solution unless adequate guarantees can be 
provided that their diversion and use of water would not be placed In any greater 
Jeopardy than currently exists. This might necessitate a land exchange with tha Forest 
Service or development of some other type of legal agreement or contract between the 
parties. 

7 
• AppllCEstlon 29449 tlas not yet bHn approved. Complaint Unit ataff assume that any permit that may 

ba issued pursuant to ihts fillng wlll be c;ondltloned upon con,pllante with 1111 necessary aatMllea to 

:;;t,1Z13: d;08"\!IRIRl\lilsr1a1!W,~Sln'IIUll£f&m ttfr''o"-'9"Pt,,~IQUY•alJlVft~ T,~U9R.l .. 
baead an rectuctlons to diversions far irrigation and/or domestto usaa. 

~· 1 r. 
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GQMQLY§IQNS 

1. A court of competent Jurisdiction would most likely confirm that the Cores have a 
valid pra-1914 appropriative right to divert waterfram Stanshaw Creak for full 
domestic and Irrigation purposes at the Marble Mountain Ranch. 

2. Evfdence has not been submitted to substantiate a pre-1914 appropriative right for 
power purposes but A029449, if approved, should cover all diversions far power 
purposes. 

3. With the current irrigation system, most diversions for power purposes during the 
low-flow periods of the year are l~cldental to domestic and l"lgat~on needs. 

4. Prima facle evlc:tenoe Is available to indicate that lower Stanshaw Creek does 
provide habitat for 11therma1 refuge'' when temperatures in the Klamath River become 
detrimental to the health and well being of fish life. 

6. Bypasses similar to those present during the field investigation should provide 
adequate habitat for thermal refuge purposes. 

6. Measuring flows on a regular basis in Stanshaw creek ia not practical. Any 
requirement to measure minimum bypass flows should .aei be established unless 
the requirement acknowledges that a sufficient diversion of water will be allowed into 
the Cole's ditch to cover both the diversion and bypass requirement with subsequent 
measurement and release of bypasses back into the stream. 

7. Considerable benefit might accrue to all sf des of this dispute If an appropriate 
physical ,alution were to be implemented. 

8BQQMNIMP6TIONI 

1. Th11t the Cales be directed to cease all diversion of water whether pur&uant ta a pra .. 
1814 appropriative clalm of right or post-1914 appropriative rights derived from 
Appllaatfon 28449 or small Domestic Reglatratlon D030945R unless sufficient flow Is 
paased below their POD to maintain a flow tn lower Stanahaw Creak below the 
Highway 96 culverts slmllarto that present during the October 17, 2001, field 
investigation (R:10,7 cfs). 

2. That the required bypass flow be determined in one of two fashions: 

a) If full diversion of the creek Into the Cole's ditch Is 1IUI allowed, the flow should 
ba vl•M11Hy ... itm•t•d wca thai ewffiolef'.'t flow would ba avallabla to flll a small. 

-~ " -:, 
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hand-dug ditch between the terminal poof of Stanshaw Creak and the Klamath 
River: or 

b) If full diversion of the creak Into the Cole's dttch la allowed, a device shall be 
lnatafled capable of bypassing sufficient flow to maintain 0. 7 cfs In the creek 
below the Highway 96 culverts before any water Is passed dawn the diversion 
ditch ta Marble Mountain Ranch. 

3. That the complaint flied by KFA against the Cotes be closed. 

4. That the parties give serious consideration to a physical solution similar to that 
dlscusaed above. 

WR-193

005254



e State \I\Al:er Resources Contlll Board 
Division of Water Rights . 

~ • Winston H. Hickox 
Secretary for 

Environmental 
Protection 

1001 I Street, 141h Floor• Sacramento, California 95814 • (916) 341-5377 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812-2000 

FAX (916) 341-5400 • Web Site Address: http://www.swrcb.ca.gov 
Division of Water Rights: http://www.waterrights.ca.gov 

Gray Davis 
Governor 

To: 

From: 

SUBJECT: 

Memorandum to File 

File Number 262.0 (47-40-01) Date: 
MAY 2 3 2002 

u 11rJ?J 4f~,a~ 
Charles A. Rich, Chief . i el Contreras ' 
Complaint Unit Environmental Specialist Ill 

Complaint Unit 

WATER RIGHTS COMPLAINT LODGED BY THE KLAMATH FOREST 
ALLIANCE AGAINST DOUG AND HEIDI COLE REGARDING DIVERSION OF 
WATER FROM STANSHAW CREEK IN SISKIYOU COUNTY 

BACKGROUND 

The Division of Water Rights (Division) received a complaint on June 18, 2001 from the 
Klamath Forest Alliance against Doug and Heidi Cole. This complaint contains the 
following allegations: 

1. The Cole's diversions are unauthorized as they exceed pre-1914 appropriative rights 
and the Cole's have no post-1914 appropriative rights for power diversions, as a 
permit has not been issued pursuant to pending Application A029449; and · 

2. The Cole's diversions adversely irnpact public trust resources in an unreasonable 
manner. 

Ms. Janet Goldsmith, legal counsel for the Coles, responded to this complaint via a 
letter dated August 20, 2001. This response contains the following assertions: 

1. The Cole's diversions have been continuous since before 1914 and are covered by 
a valid pre-1914 appropriative claim of right. 

2. The complainant has not provided any factual evidence indicating that the Cole's 
diversions are adversely impacting fishery resources in either Stanshaw Creek or 
the Klamath River. 

FIELD INVESTIGATION 

On October 17, 2001, staff of the Complaint Unit conducted a field investigation for the 
subject complaint. Prior to meeting the parties, Complaint Unit staff undertook a flow 
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measurement in Stan shaw Creek approximately 60 feet downstream of two culverts that 
pass underneath Highway 96. A flow of 0.61 cubic feet per second (cfs) was measured 
using a current velocity meter. Water temperature was measured at 8:30 a.m. to be 
52°F. The twin, semicircular culverts that carry the creek under Highway 96 are 
approximately 320 feet long, 6 feet high, and 10 feet wide each. The slope of the floor 
of these culverts is about 9%. All of these measurements were made with the aid of a 
laser range finder and/or tape measure. No debris was observed in the culverts, 
indicating that they were designed to be and function quite well as self-cleaning 
conduits. 

Complaint Unit staff then located the downstream end of the tailwater ditch coming from 
the Cole property a short distance above the point where unused water Is discharged to 
Irving Creek. Flow was measured to be 0.1 cfs with a current velocity meter. Water 
temperature was measured to be 54°F. 

Complaint Unit staff next met with the parties at the Marble Mountain Ranch dinning 
room. Approximately 30 individwals participated representing the following entities; 

• the Coles; including Mr. & Mrs. Cole and their legal counsel, Jan Goldsmith! 
• the Klamath Forest Alliance (KFA); Including Felice Pace for the KFA and their legal 

counsel, Don Mooney! 
• representatives of the California Department of Fish & Game (DF&G)i 
• representatives of the National Marine Fisheries Service (NMP.S): Including 

Dr. Stacy LI, 
• the Karuk Tribe: Including Toz Soto, their fisheries biologist, several tribal elders and 

numerous tribe members, 
• Konrad Fischer, son of.James Fischer, who owns the property along the southern 

bank of Stanshaw Creek between Highway 96 and the Klamath River, and the 
caretaker for this property who lives there on a continuous basis, and 

• Charles Rich and Michael Contreras from the Divh~ion's Complaint Unit 

Complaint Unit staff started the meeting by explaining the typical complaint prooe1;1s: 

1) complaint is filed, 
2) answer is reqyested, 
3) answer to complaint ls provided at the option of the respondent. 
4) Complaint Unit staff conduct field investigation if necessary, and 
5) a Report of Investigation is prepared and transmitted to the parties along with 

recommendations for action regarding the complaint. 

Complaint Unit staff also explained the adjudicatory authority of the State Water 
Resources Control Board (SWRCB) with respectto pre-1914 appropriative rights. The 
pre-1914 appropriative claims of right of the Coles were discussed. 
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After this discussion, several parties stated that they believe the Cole's diversions are 
adversely impacting anadromous fish that frequent Stanshaw Creek. Complaint Unit 
staff pursued this topic and asked what evidence is available to support these 
allegations. The parties present were unable to identify much evidence. They indicated 
that no formal studies regarding public trust resources in Stanshaw Creek have been 
undertaken. Visual observations of juvenile fish in the creek have been made. Several 
biologists indicated that they believe lower Stanshaw Creek provides a thermal refuge 
or "refugia" for juvenile fish when temperatures in the Klamath River reach lethal levels. 
They stated that sufficient flow to maintain a continuous connection with the river are 
very important. 

Some of the parties also argued that Stanshaw Creek may provide spawning habitat for 
adult salmon or steelhead trout. However, they were unable to provide any substantial 
evidence in support of these allegations. 

Complaint Unit staff asked if the Cole's tailwater that is discharged into Irving Creek 
provides more benefit to fish life in Irving Creek than it would to fish life if left in 
Stanshaw Creek. All of the biologists present indicated that Irving Creek has sufficient 
water to provide adequate habitat. Adding water diverted from Stanshaw Creek would 
not increase this habitat significantly. They felt, however, that leaving the water in 
Stanshaw Creek would be more beneficial if additional areas of thermal refuge were 
generated as a result. 

After the discussion in the dining room ended, the parties proceeded to the Cole's 
powerplant and then on to the point of diversion (POD) on Stanshaw Creek. The flow 
was too low to generate power but water was being bypassed around the plant for 
irrigation. Complaint Unit staff visually estimated this flow to be approximately 0.6 cfs. 
The flow in Stanshaw Creek immediately upstream of the POD was measured with a 
current velocity meter to be 1.16 cfs. The creek in this reach consists of large boulders 
that form a fairly continuous group of cascading pools. There was no section where a 
highly accurate flow measurement could be made due to the steep grade and large 
numbers of rocks, many of which can be washed downstream during high flow events. 
The flow in the diversion canal just below the POD was measured to be 0.68 cfs using a 
current velocity meter. 

The inspection party then proceeded to the lower reach of Stanshaw Creek along the 
property owned by Mr. Fischer. The creek would normally end in a small pool that is 
separated at low flows from the river· by a sand bar on which extensive amounts of 
phreatophytic vegetation exists. The Fisher's caretaker indicated that he maintains a 
hand-dug channel between this pond and the river along the downstream periphery of 
the sand bar during the summer, low-flow period, to enable juvenile fish to enter the 
lower reach of the creek. Flow in the creek about 100 - 200 feet above the terminal 
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pool was estimated1 to be no more than 0.41 cfs. Water temperature was measured 
during the mid-afternoon period to be 56°F. At low flows2

, the entire reach of Stanshaw 
Creek between the highway and the confluence with the Klamath River is essentially a 
series of cascading pools. The stream in this reach is covered by a dense riparian 
canopy. Complaint Unit staff asked Dr. Li if juvenile fish would have a difficult time 
accessing these pools with the existing flows as there were no runs or riffles present, 
only cascades between each pool. Dr. Li stated that juvenile fish would have no 
problem accessing the pools with the flows occurring during the inspection. The 
inspection ended at this time. 

ANALYSIS 

The following issues need to be addressed in order to resolve the current complaint: 

1. Unauthorized diversion 
2. Adverse impacts to prior right holders 
3. Unreasonable impacts to public trust resources 

Unauthorized Diversion of Water 

The KFA contends that the Coles do not have sufficient pre-1914 appropriative rights to 
justify current diversions. The Cole's legal counsel has responded by claiming pre-1914 
appropriative rights for all diversions. Past correspondence prepared by various 
individuals within the Division has contained questions about the validity of these 
claims. However, the SWRCB does not have adjudicatory authority regarding pre-1914 
appropriative rights. When allegations are made that a pre-1914 appropriative right 
does not exist or is inadequate to justify all existing diversions, Complaint Unit staff 
analyze the situation to see if they believe sufficient evidence is available to dispute the 
claimed rights such that a court of competent jurisdiction would likely agree. If such 
evidence exists, Complaint Unit staff typically recommend that the diverter be asked to 
take action to rectify the unauthorized diversion. If the diverter fails to take adequate 
action, appropriate enforcement action may follow. 

At the meeting previous to the physical investigation, Complaint Unit staff explained that · 
recently provided evidence by the Cole's legal counsel in response to the complaint 
appeared to support a claim that diversion from Stanshaw Creek to the Marble 

1 
- The stream did not contain a smooth flowing section in this reach in which to take a standardized flow 

measurement. Consequently, the flow was estimated with a current velocity meter by measuring the 
general dimensions of a "v"-shaped spill plume from a pool and the central velocity of the plume. 

2 
- Based on visual observation of the hydraulic characteristics of the lower stream channel in relation to 

the flow measured during the field investigation, Complaint Unit staff believe that this lower reach of 
Stanshaw Creek remains a series of cascading pools until flows in the creek become large in comparison 
to the Cole's ability to divert water (e.g., >15 cfs flow vs 3 cfs diversion). 
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Mountain Ranch was initiated well before 1914 for domestic and irrigation purposes, 
and has been maintained in a continuous or diligent fashion ever since. Complaint Unit 
staff believe that the current diversion and use of water for domestic and irrigation 
purposes is no greater than and, quite possibly, somewhat smaller than maximum 
historic diversions as a portion of the area that was apparently irrigated for many years 
both before and after 1914 has been converted to resort housing or other facilities, and 
is no longer being irrigated. 

Even though legal counsel for the Coles claimed a pre-1914 appropriative right for 
power purposes in her letter of August 20, 2001, Complaint Unit staff are not aware of 
any specific evidence supporting such a claim. Based on previous discussions with 
Mrs. Cole's father, Mr. Squires, Complaint Unit staff currently believe that the initial 
application ofwaterfor power purposes occurred shortly after the end of World War II, 
even, though the original pelton wheel employed dates from the early 1900's. However, 
Application A029449 is pending and, if approved, would cover all existing and 
anticipated diversions for power purposes. 

While diversions pursuant to a pending application are technically not authorized until a 
permit is actually issued, diversions prior to a determination regarding issuance of a 
permit is very common, especially for long-standing diversions such as the Cole's.· The 
SWRCB has discretion whether to take enforcement action against an unauthorized 
diversion of water. Upon reviewing a complaint, the SWRCB may decide not to take 
enforcement action, or to defer consideration of enforcement. The SWRCB may 
consid.er several factors when deciding whether to pursue enforcement. One factor the 
SWRCB weighs is the willingness of the water diverter to legitimize the diversion. The 
SWRCB may choose not to enforce against a person who files an application promptly 
upon notification of the complaint, and diligently pursues the application, including 
cooperation in providing information requested by the SWRCB and compliance with 
other requirements of the application process. While the Cole's application (A029449) 
has been pending for an extraordinarily long time, there is no indication in the 
application file that the Coles have not pursued approval of their application in a diligent 
fashion. 

Another weighed factor is the extent of injury caused by the water diversion. If an 
investigation shows the unauthorized diversion is causing little or no injury to 
established right holders or to public trust values, the SWRCB may decide not to take 
enforcement action. The SWRCB may also consider the degree of hardship 
enforcement would impose on persons who rely on the diversion of water in deciding 
whether to take enforcement action in response to a complaint. The application of 
these factors, as they apply to this complaint, are discussed below. 
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Adverse Impacts to Prior Right Holders 

While the KFA complaint does not contain allegations that the Cole's diversions are 
adversely impacting downstream diverters, a protest was filed against A029449 by 
T. James Fisher, J.W. Fisher Logging Company, and Phylis Fisher alleging potential 
injury to prior rights. In view of the KFA complaint and the inspection by Complaint Unit · 
staff, the potential for adverse impacts to downstream diverters along Stanshaw Creek 
is also being evaluated as part of this investigation. 

According to the caretaker for the Fisher property, water is diverted from Stanshaw 
Creek a short distance downstream of the Highway 96 culverts for domestic and some 
minor irrigation use. Diversions at this location apparently began after 1914. The 
Division has no record of a post-1914 appropriative right covering this diversion. 
Consequently, these diversions are presumably made under a riparian claim of right3• 

Complaint Unit staff are not aware of any evidence that would suggest that such a 
claim of right would not be upheld by a court of competent jurisdiction. · 

Complaint Unit staff understand that the Cole's basis of right for diversion from 
Stanshaw Creek consists of: · 

1. Pre-1914 appropriative claim of right for domestic/ irrigation use. This right has not 
been quantified or a definitive priority established by court action. The maximum 
diversion rate that might be justified is the capacity of the ditch. The date of priority 
for this right may be as early as 1880. 

2. Application A029449 - This pending application is for 3.0 cfs year round diversion 
for power purposes. A permit has not been issued for this application. 
Consequently, diversion of water under this right has not been approved. The date 
of priority for this right, if the application is approved, would be March 27, 1989. 

3. Small Domestic Registration D030945R - This certificate authorizes year round 
diversion to off-stream storage of up to 1 O acre-feet per annum in the small reservoir 
located near the bottom end of the Cole ditch. The date of priority for this right is 
September 17, 1999. 

The Fisher riparian claim of right has a higher priority than that of A029449 and 
D030945R. The relative priorities of the Fisher riparian claim and the Cole's pre-1914 
appropriative claim of right is more difficult to evaluate. Only a court of competent 
jurisdiction has the power to adjudicate these rights. Riparian rights typically have the 
highest priority in California. However, a riparian right attaching to a particular parcel of 

3 
- The Division has no record of a Statement of Water Diversion and Use (Statement} being filed for this 

diversion and use of water. Unless this diversion and use is included in the reports of some other entity, 
a Statement should be filed. 
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land is generally subject to appropriative rights established by diversion upon the vacant 
public domain before the first valid steps were taken to acquire said parcel of land from 
the United States, whether diversion was made at points upstream or downstream. 
Because diversion of water to the Cole's property may have been initiated before steps 
were taken to obtain the Fisher property from the government, the Cole's pre-1914 
appropriative claim of right may have a higher priority than the Fisher riparian claim of 
right. 

Flows in Stanshaw Creek will most likely be sufficient to satisfy the demands of both the 
Cole and the Fisher interests except during the low flow periods of the irrigation season. 
During this period of time, the diversion of water pursuant A029449 and D030945R is 
often incidental to the Cole's pre-1914 claim of right. Consequently, unless all or a 
portion of the Cole's diversion of water is being made exclusively for: (1) power 
purposes or (2) to fill the small reservoir on the Cole property, any disputes over 
competing rights would need to be resolved in the court system by determining the 
relative priorities of the riparian and pre-1914 appropriative claims of right. 

Unreasonable Impacts to Public Trust Resources 

Complaints containing allegations of unreasonable adverse impacts to public trust 
resources by diverters are often evaluated differently depending upon the basis of right. 
If the diverter appears to possess a valid basis of right for the diversion, evidence must 
be available to support allegations that the water diverted has caused, or is likely to 
cause, an unreasonable adverse impact to the public trust, i.e. the public's right to use 
the State's waters for instream purposes such as recreation, navigation, and fish and 
wildlife4

• In order to make this finding, evidence should be available to demonstrate 
that: 

a. public trust resources exist in the stream; 

b. these resources are being adversely impacted due to the diversions from the 
str~am by the water right holder and not by normal variances in the water supply 
or other factors that are beyond the control of the water right holder, such as land 
use development, discharge of pollutants, etc. by other parties; 

c. the impacts on public trust resources are significant, considering both the 
magnitude of the impact and the sensitivity and significance of the public trust 
resources affected; and 

4 
- In other words, evidence must be available to demonstrate the likelihood that unreasonable impacts 

are occurring rather than requiring the diverter to demonstrate that adverse impacts are not likely to 
occur. This is synonymous with the "innocent until proven gui/ty"concept of the law. 
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d. the protection of public trust resources is feasible, considering any reduction or 
cessation of diversions that may be necessary to protect the public trust and 
whether the public interest in those diversions may outweigh the adverse impacts 
on the public trust. 

If the diversion is being made pursuant to a pending application for which a permit is 
being diligently pursued and "prima facie" evidence is available suggesting that the 
diversion may be causing adverse impacts to public trust resources, the Division will 
typically direct the diverter to take action to prevent or mitigate the impacts or, if 
necessary, terminate the diversion. 

With respect to the Cole's diversion pursuant to their pre-1914 appropriative .claim and 
D030945R, the burden of demonstrating that public trust resources are being adversely 
impacted in an unreasonable fashion rests with the KFA. The test of potential harm and 
need for corrective action is considerably less for the Cole's pending application. 

The KFA alleges that the Cole's diversion of water is adversely impacting anadromous 
fish that utilize Stanshaw Creek. Very little information is available regarding the use of 
this water body by anadromous fish. The DF&G submitted a memorandum dated 

. November 20, 2001, and the NMFS submitted a letter dated November 15, 2001, 
(copies attached) regarding the Cole's diversion of water. Both documents discuss the 
status of anadromous fish pursuant to state and federal endangered species laws and 
make recommendations regarding "protest dismissal terms". However, the complaint 
investigation process is not intended to resolve "protests". Instead, the purpose of a 
complaint investigation is to determine what type of evidence is currently available. 
Neither one of these documents provides or references much evidence. 

Complaint Unit staff believe that use of Stanshaw Creek by anadromous fish is 
generally limited to the reach from the Highway 96 culverts to the Klamath River. These 
culverts appear to have been designed to be self-cleaning due to the steep slope. 
Complaint Unit staff noted that there was essentially no sediment or debris inside these 
culverts, indicative that high scour velocities are maintained. High water velocities 
coupled with the length of these conduits probably prevent movement of spawning or 
juvenile fish upstream. This conclusion appears to be consistent with those of both the 
DF&G and the NMFS. Th·e NMFS letter states: "The culvert under Highway 96 at 
Stanshaw Creek is listed on resource agencies master list for culverts with passage 
problems. Ca/Trans has stated that they will replace the culvert in the future to allow 
salmonid passage." While removal of the culverts might change the situation, this task 
will be a significant undertaking and is not likely to occur anytime soon. Consequently, 
until such time as the culverts are actually removed, Complaint Unit staff believe that 
only those actions by the Coles that would have a bearing on the health and well being 
of fishery resources in Stanshaw Creek between Highway 96 and the Klamath River 
need be addressed. 
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The DF&G memo contains the following recommendation: 

The Department proposes year-round bypass flows of 2.5 cubic feet per second 
· (cfs) to be measured at the culverts below Highway 96 to mitigate potential 
impacts from the diversion on Stanshaw Creek. Our objective for these flows is 
to ensure existing instream habitat conditions in Stanshaw Creek for coho 
salmon and steelhead are maintained, water temperatures remain cold and year
round access to the stream from the Klamath River is guaranteed. To 
accomplish this objective, we recommend the total stream flow be bypassed 
whenever it is less than the designated amount. Based on field reviews and best 
professional judgment, it was determined that 2.5 cfs should maintain 
connectivity and an adequate channel which allows salmonids access to 
Stanshaw Creek from the Klamath River. However, the Department may require 
additional bypass flows in the future if conditions change such that 2.5 cfs is no 

. longer adequate to allow salmonid passage at the mouth of Stanshaw Creek. 
Future modification of the barriers or more detailed studies may also indicate a 
need for higher instream flows. 

During the meeting portion of the inspection, biologists representing the DF&G, the 
NMFS, and the Karuk Tribe all stated that temperatures in the Klamath River often 
reach lethal levels during the warmer months of the year. They believe that small, side 
tributaries with cold water flows such as Stanshaw Creek provide "thermal refuges" that 
are crucial to the survival of juvenile anadromous fish. 

On the day of the complaint inspection, water temperature was measured at 52°F in the 
early morning with a flow of 0.61 cfs5

• Water temperature in the mid-afternoon 
downstream of the "Fisher" POD was measured at 56°F with a flow of 0.41 cfs6

• Water 
temperature was measured by Division staff on July 26, 2000, and found to be 54°F. 
No flow measurements were taken at that time, but photographs of the culverts indicate 
that flows were higher; possibly in the 2-3+ cfs range. According to the Environmental 
Field Report for this visit, water temperature is not an issue. Complaint Unit staff agree. 
The lower portion of Stanshaw Creek contains excellent cover and there is no evidence 
currently available to indicate that the Cole's diversion of water creates a temperature 

5 
- Making good flow measurements in a channel containing mainly pools and cascades with a current 

velocity meter is extremely difficult. Consequently, these measurements are not considered highly 
accurate, but instead should only be used for an idea of the relative amounts of flow present. 

6 
- This measurement was made at the request of KFA and fishery representatives. Complaint Unit staff 

were reluctant to undertake a me!:lsurement in a reach of the creek that consisted solely of pools and 
cascades. This measurement was quite rudimentary and may only have an accuracy of ±50%. 
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problem in the reach between Highway 96 and the Klamath River as long as minimum 
flows are maintained similar to those occurring during the complaint investigation. 

The reach of Stanshaw Creek between the Highway 96 culverts and the Klamath River 
consists of a series of cascading pools with essentially no runs or riffles present during 
periods of low flow. Complaint Unit staff believe that this lower reach of Stanshaw 
Creek remains a series of cascading pools until flows in the creek become quite large in 
comparison to the Cole's ability to divert water. Bypass flows on the order of% to 1 cfs 
should produce essentially the same amount and quality ofhabitat as flows on the order 
of 2 - 3 cfs. Consequently, as summer flows decrease due to either a recession in the 
natural hydrograph or diversions by the Coles, there shouldn't be much change in the 
spatial habitat available to fish. 

The channel configuration indicates that winter flows are much higher than the flows the 
Coles might divert. These flows may produce conditions that allow anadromous fish to 
spawn. However, diversion by the Coles during these periods should also have 
negligible effect on the fish. 

The fishery biologists pointed out that the cold water habitat of Stanshaw Creek is of 
little value if the Coles do not bypass sufficient flows of water to provide access between · 
the river and the creek. Our inspection revealed that there was no natural surface 
connection between the creek and the river at the time of the inspection. Flows in the 
creek terminated in a pool that is separated at low flows from the river by a sand bar on 
which extensive amounts of phreatophytic vegetation exists. Significant quantities of 
water can no doubt seep through the sand bar before a natural surface flow connection 
with the river occurs. The sand bar is most likely a dynamic phenomenon and may not 
be in place every year.or at all times of the year. However, the extent of the vegetation 
on the sand bar indicates that this is not a fleeting fixture. 

While at times there may not be a natural surface connection with the river, the 
caretaker for the Fisher property showed us a hand-dug channel that he maintains 
between the river and the pond. This channel provides some access to the creek and 
the thermal refuge found therein. Consequently, there is a benefit in maintaining 
sufficient flow in the lower reach to keep the artificial channel flowing. Dr. Li indicated 
that the flows existing at the time of the inspection were quite adequate to provide for 
passage of juvenile fish from the river to the thermal refuge in the pools. Consequently, 
flows similar to those observed during the inspection on October 17, 2001, would 
appear to be adequate. 

Undertaking measurements of flows in the creek would be an extremely difficult, if not 
impossible, task. Conditions in the creek are such that installation of a device(s) that 
would enable measurement of flows (e.g., flume, weir, or stage vs. flow correlation) 
would require a major construction effort coupled with maintenance and possible 
reconstruction on a continual basis. A more practical method of measuring bypasses 
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would be to divert all of the low flows into the Cole's ditch and use an appropriately 
designed "splitter box" to ensure that a minimum flow is returned back to the creek in 
the immediate vicinity of the diversion. However, this would require the construction of a 
dam to direct all flow into the ditch before returning a set amount or percentage of flow 
back to the creek. The DF&G has obtained an injunction that prohibits installation of 
such a dam. Consequently, a reasonable request would be that the Coles bypass 
sufficient flow at all times at their POD to provide continuity of flow between Stanshaw 
Creek below the Highway 96 culverts and the Klamath River. If the Fisher's caretaker 
does not maintain the artificial channel between the terminal pool and the river, the 
Coles should still bypass sufficient water to maintain flow between the pools located 
downstream of the Highway 96 culverts in order to maintain habitat for any fishlife that is 
present in this reach. If the DF&G is willing to allow full diversion of the creek into the 
Cole's ditch, a measurable bypass requirement should be established, probably on the 
order of% to 1 cfs based on further analysis of the amount of bypass necessary to 
maintain hydraulic continuity between lower Stanshaw Creek and the Klamath River. 

The KFA did not file a complaint against the Fishers and neither the DF&G or the NMFS 
have indicated any concerns with their diversion. However, the Fisher diversion is · 
capable of removing water from Stanshaw Creek in the same manner as the Cole's 
diversion; albeit at a smaller rate. Consequently, if flows in lower Stan shaw Creek are 
inadequate to maintain public trust resources, the Fishers may also need to reduce their 
diversion of water. Determining which diversion needed to be reduced first, either the 
Cole's or the Fisher's, could only be established after a court rules on the relative 
priorities of both diversions. 

PHYSICAL SOLUTION 

There may be a physical solution that would be of benefit to all sides of this situation. 
The "fishery advocates" would like to see more water passed below the Cole's POD. 
The Coles want to be able to divert sufficient water to generate power and maintain 
consumptive water uses at their guest ranch. One way of possibly meeting both 
interests would be to move the power generation facility completely into the Stanshaw 
Creek watershed. This would require construction of a diversion dam capable of 
diverting most, if not all, of the flow of the creek into a pen stock. The generating unit 
would be located down gradient along the creek, possibly immediately upstream of the 
Highway 96 culverts. Power would be transmitted over the drainage divide to the guest 
ranch. The diversion dam could be designed and constructed to provide a minimum 
bypass flow before any water is diverted from the creek to maintain a minimum flow 
between the diversion structure and powerplant discharge. A consumptive use water 
supply line(s) could also be run from the diversion dam to the ranch to provide a 
pressurized water system capable of operating an automated sprinkler irrigation system 
and domestic water supply system. 
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The Coles would benefit with increased power production especially during the summer, 
low flow season. This would save them considerable costs associated with generating 
power using an expensive fossil fuel generator. The pressurized water line(s) would 
also allow them to develop a more efficient irrigation system that could be automated; 
thus saving labor costs as well. The pressurized system would also reduce the amount 
of labor required to maintain the current ditch; especially during storm events when 
overland runoff coupled with fallen leaves and tree limbs pose a significant threat to the 
integrity of the ditch. 

The "fishery advocates" would benefit by seeing dramatically increased flows in the 
lower reaches of Stanshaw Creek during the summer, low-flow period due to a 
reduction in the amount of water diversions necessary to maintain the current irrigation, 
domestic, and power uses7

• Complaint Unit staff are not currently aware of compelling 
evidence suggesting that a significant benefit would accrue to instream uses of water by 
increasing the flow over that currently existing in this reach of the creek during the low
flow period of the year. However, the complainant, DF&G, NMFS, and many interested 
parties seem to believe that substantial benefit would be gained. Because determining 
appropriate instream flow needs is not an exact science, providing additional flows 
might provide some, as yet, undocumented benefits to instream uses. Complaint Unit 
staff are not aware of any adverse impacts that would occur by increasing instream 
flows if a physical solution were to be implemented. Erring on the side of public trust 
uses is always desirable; especially if the rights of consumptive water users can be 
maintained or enhanced at the same time. 

In order to implement a physical solution such as described above, the penstock and 
powerplant would need to be relocated onto land currently owned by the U.S. Forest 
Service. The Cole's diversion and conveyance ditch were initiated before the National 
Forest was established. This has essentially "grandfathered" these facilities and has 
most likely significantly reduced the amount of regulatory authority the Forest Service 
has over these facilities. Moving the penstock and powerplant would subject the Coles 
to additional regulation by the Forest Service. In view of the concerns expressed by the 
"fishery advocates" including th~ protests and complaints filed, the Coles are not likely 
to be willing to enter into a physical solution unless adequate guarantees can be 
provided that their diversion and use of water would not be placed in any greater 
jeopardy than currently exists. This might necessitate a land exchange with the Forest 
Service or development of some other type of legal agreement or contract between the 
parties. 

7 
- Application 29449 has not yet been approved. Complaint Unit staff assume that any permit that may 

be issued pursuant to this filing will be conditioned upon compliance with all necessary activities to 
prevent any unreasonable adverse impacts to instream uses. Consequently, a physical solution would 

· not provide much benefit based strictly upon diversions for power purposes. Most of the benefit would be 
based on reductions to diversions for irrigation and/or domestic uses. 
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CONCLUSIONS 

1. A court of competent jurisdiction would most likely confirm that the Coles have a 
valid pre-1914 appropriative right to divert water from Stanshaw Creek for full 
domestic and irrigation purposes at the Marble Mountain Ranch. 

2. Evidence has not been submitted to substantiate a pre-1914 appropriative right for 
power purposes but A029449, if approved, should cover all diversions for power 
purposes. 

3. With the current irrigation system, most diversions for power purposes during the 
low-flow periods of the year are incidental to domestic and irrigation needs. 

4. Prima facie evidence is available to indicate that lower Stanshaw Creek does 
provide habitat for "thermal refuge" when temperatures in the Klamath River become 
detrimental to the health and well being of fish life. 

5. Bypasses similar to those present during the field investigation should provide 
adequate habitat for thermal refuge purposes. 

6. Measuring flows on a regular basis in Stanshaw Creek is not practical. Any 
requirement to measure minimum bypass flows should not be established unless 
the requirement acknowledges that a sufficient diversion of water will be allowed into 
the Cole's ditch to cover both the diversion and bypass requirement with subsequent 
measurement ar:,d release of bypasses back into the stream. 

7. Considerable benefit might accrue to all sides of this dispute if an appropriate 
physical solution were to be implemented. 

RECOMMENDATIONS 

1. That the Coles be directed to cease all diversion of water whether pursuant to a pre-
1914 appropriative claim of right or post-1914 appropriative rights derived from 
Application 29449 or Small Domestic Registration D030945R unless sufficient flow is 
passed below their POD to maintain a flow in lower Stans haw Creek below the 
Highway 96 culverts similar to that present during the October 17, 2001, field 
investigation c~o.7 cfs). 

2. That the required bypass flow be determined in one of two fashions: 

a) if full diversion of the creek into the Cole's ditch is not allowed, the flow should 
be visually estimated so that sufficient flow would be available to fill a small, 
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hand-dug ditch between the terminal pool of Stanshaw Creek and the Klamath 
River; or 

b) if full diversion of the creek into the Cole's ditch is allowed, a device shall be 
installed capable of bypassing sufficient flow to maintain 0.7 cfs in the creek 
below the Highway 96 culverts before any water is passed down the diversion 
ditch to Marble Mountain Ranch. 

3. That the complaint filed by KFA against the Coles be closed. 

4. That the parties give serious consideration to a physical solution similar to that 
discussed above. 
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841-25521;(] (District Fisheries Biologist) 
841-2554[ ](Fisheries Biologist- Shasta River Resource Assessment) 
841-2555 [ ] (Law Enforcement) 
436-2347 [ ] (Stream Alteration Agreements) 

If Fax is unreadable or you have qucstion(s) regarding this FAX call telephone number of sender checked above. 

FAX - (530) 841-2551 

__... 

To: V&tve Date: /o - 0/ _ 0/ 

Fax# : N~ fl-« 
From:!'}£:1!(l/~S /VL,<1-1.Z.. (A
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No. of Pages: 3(inc/uding this cover sheet) 
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Oct 01 01 0S:54a 

Wlnscon H. Hickox 
Secretary for 

Environmental 
Pro1ection 

Yreka Headquarters 

State Water Resources Control Board 
Division of Water Rights 

1001 I Slreet, 1411, Floor· Sammcnto, California 95814 • (916) 341-5307 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812-2000 

FAX (916) 341 -5400 • Web Site Addr~s: http://www.swrcb.ca.gov 
Division of""'.ater Rights: http://www.wa1cnights.ca.gov 

SEP 2 0 2001 

To Attached Mailing List 

The Division of Water Rights (Division) received a complaint against Doug and Heidi Cole on 
June 18, 2001, lodged by Don Mooney, legal counsel representing the Klamath Forest Alliance 
(K.F A). On August 20, 2001, an Answer to Complaint was received from Janet Goldsmith, legal 
counsel for the Coles. Based on a s~ort telephone discussion with Mr. Mooney prior to him 
leaving on vacation, we do not believe that Ms. Goldsmith's response adequately re~olves _the 
complaint filed on behalf of the KF A. Therefore, unless notified to the contrary, the next step in 
the complaint process is to schedule a field investigation. · 

Gray Davis 
Go,-emor 

We propose to conduct this investigation on Wednesday, October 17,.2001. We would like to 
have all interested parties meet at the Marble Mountain Ranch at~ a.m. on that date. Because 
the issues {aised by KFA relate to the health and well bei~g of anfc{fa'h10us fish, we would 
appreciate the participation ofrepresentatives from the National Marine Fisheries Service and the 
California Department of Fish and Game. We will be inspecting both Stanshaw Creek below the 
point of diversion and Irving Creek below the point where diverted water is released to this creek . 

. Because the ditch heads on Forest Service property, we would also appreciate the participation of 
a representative from the U.S. Forest Service. If these agencies do not participate in this 
investigation or make other arrangements for their input, we will assume that they have no 
position or interest in this matter. 

If this date is unworkable for any party, piease let me know what alternate dates are better. 
However, Division staff believe that this investigation must be conducted before the onset of 
winter rains. Therefore, we are not willing to postpone this investigation beyond October 26th. 

Pl~ase let me know if you· intend to participate in the October 17th investigation, or if some other 
date/time duri~g that week would be preferabk. I can ~e reached by telephone at (916) 341-5307, 
or by e-mail at mcontreras@waterrights.swrcb.ca,i:ov. · 

.. . . , 

Attachment 
. , .. · 

California Environmental Protection Agency 

"The ene~ chal~engefaclng California is real. Every Californian needs to ta/re immediate acttod to reduce energy cansumplion. 
For o ltst of mn~le woys you ca11 rt:dun: demand and cut your energy cosrs, see our Web-site at l,ttp:llwww.swrcb.ca.gov." 
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SEP 2 0 2Q01 

Kronick, Moskovitz, Tiedemann & Girard 
Attention Ms. Janet Goldsmith 
400 Capitol Mall, 27th Floor 
Sacramento, CA 95814-4416 

Mr. Don Mooney 
129 C Street, Suite 2 
Davis, CA 95616 

National Marine Fish Service 
Santa Rosa Field Office 
Attention Ms. Margaret Tauzer 
777 Sonoma Avenue, Room 325 
Santa Rosa, CA 95404 

Depanment of Fish and Game 
Environmental Services 
Attention Dennis Maria 
Attention Ron Prestly 
601 Locust Street 
Redding, CA 96001 

U.S. Department of Agriculture 
Orleans Ranger District 
Attention Bill Heitler, District Ranger 
P .0. Drawer 410 
Orleans, CA 9SS56-041 O_ 

Mailing List 

California Environmental Protection Agency 

"The en6fllY chall,nge facing California ii re.al. Ewuy Calffomian nfflh IO take Immediate action~ rduca ••'BJ' con.,umpllan. 
For a ·llsl o/ 1hrtplo WOJI.I you can reduce demand and CUI your energy com, 1" our Wob-s/1# al hltp:l/www.swrcb.ca.gov. • 

._ 
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e State Water Resources Control Board 

Winston H. Hickox 
Secretary for 

Environmental 
Protecrion 

JUL O 2 2001 

Division of Water Rights 
1001 I Street, 14•h Floor · Sacramento, California95814 • (916) 341-5307 
Mailing Address: P.O. Box 2000 • Sacramento, California · 95812-2000 

FAX (916) 341 -5400 • Web Sice Address: htl1)://www.swrcb.ca.gov 
Division ofWater Rights: http://www.waterrights.ca.gov 

Mr. Doug and Ms. Heidi Cole 
92250 Highway 96 
Somes Bar, California 95568 

Dear Doug and .Heidi: 

WATER RIGHTS COMPLAINT SUBMITTED BY THE KLAMATH FOREST ALLIANCE 
ALLEGING UNREASONABLE DIVERSION 

The State Water Resources Control Board's (SWRCB) Division of Water Rights has received a 
complaint on behalf of the Klamath Forest Alliance (KF A) regarding your diversion of water 
from Stanshaw Creek, a tributary to the Klamath River. In a letter from their attorney, your 
water rights are questioned and it is alleged that your diversion is wm~asonable in that it 
compromises the downstream fishery. 

Enclosed for your review is a copy of the June 14, 2001 letter, an "Answer to Complaint" form, 
and an information pamphlet. Please use the form to respond to the allegations within 15 days 
from the date of this letter. Upon receipt of your responses, all items submitted by each party 
will be evaluated to determine whether further action is required by the SWRCB. 

If you have any questions regarding this matter, please contact me at (916) 341-5307. 

Sincerely, 

~ Michael Contreras 
Complaint Unit 

Enclosures 

cc: See next page. 

California Environmental Protection Agency 

"The energy challenge f acing California is real. Every Californian needs to lake immediare acrion ro reduce energy consumprion. 
For a lisr ofsunple ways you can reduce demand and cur your energy costs. see our Web-sire at http://www.swrcb.ca.gov. " 

Gray Davis 
Governor 
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129 C Street. Suite 2 
D ONA LD 8. MOONEY Davis, Cal ifornia 95616 

Admuted in C• hlorn,• and O regon T de:!pho ne (530) 758-2377 
F:.ic:;imi ie (530) 7513-7169 
dbmooney@dcn.davis.ca. us 

June 14, 2001 

Harry M. Schueller, Chief 
Division of Water Rights 
State Water Resources Control Boa.rd 
P.O. Box 2000 
Sacramento, 'C.A 95812-2000 

Re: Unlawful Diversion of Water by Doug and Heidi Cole from 
Stanshaw Creek 

Dear Mr. Schueller: 

This letter is written on the behalf of the Klamath Forest Alliance ("KF A") 
regarding the unlawful diversion of water from Stanshaw Creek, a tributary to the 
Klamath River. KFA seeks to protect the public trust and environmental resources 
of Stanshaw Creek and the Klamath River. To that end, KFA requests that without 
any further-delay the State Water Resources Control Board's Division of Water 
Rights ("SWRCB") issue an order that directs Doug and Heidi Cole to cease and 
desist their unlawful diversion of water from Stanshaw Creek, as such diversion 
adversely impacts public trust resources, including but not limited to coho salmon, 
a federally listed species. 

Although the Coles divert up to 3.0 cfs from Stanshaw Creek, the Coles do 
not possess an appropriative water right to divert this quantity of water. (See letter 
dated September 15,.19981 from Harry M. Schueller to Doug Cole, Regarding: 
Unauthorized Diversion - Stanshaw Creek in Siskiyou County ("Schueller Letter") 
For your convenience a copy of your letter is attached as Exhibit A to this letter.) 
To the exte..rtt that the Coles divert water based upon a claim to a pre-1914 
appropriative water right, California water law limits any such water right to the 
amount of water put to continuous, reasonable and beneficial use regardless of the 
original water right. (See Water Code,§ 1240; Smith v. Hawkins (1895) 110 Cal. 122, 
127.) According to the SWRCB's Division of Water Rights, any claim the Coles 
may have to a pre-1914 appropriative water is limited to the Coles' historic 
domestic and irrigation use. The SWRCB has quantified such use to be 0.11 cfs. 
(See Schueller Letter p. 1 & 2) 'This quantity is based on the yet unsubstantiated 
assumption that. the Coles are successors in interest to Sam Stanshaw's water 
rights as established in a March 25, 1867 letter by Nlr. Stanshaw. (See copy of the 
March 25, 1867, Stanshaw Water Rights Notice attached as Exhibit B to this letter.) 

The Coles, however, have failed to provide any evidence to the SWRCB that 
the Stanshaw Water Right Notice applies to their land. Unless the Coles can 
substantiate the assumption that Stanshaw Water Rights Notice applies to their 
property, any diversion of water by the Coles from Stanshaw Creek violates 
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"tvfr. Harry M. Schueller 
June 14, 2001 
Page 2 

California Water Code, section 1200 et seq. It should be noted that former water 
diversion ditches and pipes, large rock piles and abandoned mining equipment 
indicate that large scale mining and water consumption from Stanshaw Creek, 
took place on the land now owned by the Fisher Family, not the Coles. 
Furthermore, Stanshaw Creek itself flows through the former and not the latter. If 
the Coles can prove that they are successors to Stanshaw' s water rights, then any 
diversion of water in excess of a resulting pre-1914 appropriative waterright of 
approximately 0.11 cfs violates Water Code, section 1200 et seq. In either event, the 
Coles do not.possess an appropriative water right to support their current water 
diversion practices and such practices are contrary to law . 

. 
As the Coles do not possess a valid water right for their current diversion of 

water, the Coles filed an application to appropriate water seeking to c;l.ivert 3 cfs 
from Stanshaw Creek via a flume which is 12-inches deep, 24-inches wide, and 
5,200 feet long then through a penstock of 16-inch diameter, 455 foot long steel 
pipe from Stanshaw Creek, a tributary to the Klamath River, in Siskiyou County 
(Application to Appropriate Water No. 29449) . According to the Cole's 
application, the penstock utilizes 200 feet of fall to generate a maximum of 33.9 
kilowatts at 80 percent efficiency at a hydroelectric plant above Irving Creek. The 
water is then released into Irving Creek and then into the Klamath River. Despite 
the fact that the Coles have not obtained a water rights permit from the SWRCB for 
the diversion of water, the Coles continue to divert up to 3 cfs from Stanshaw 
Creek.1 

In the Fall of 2000, the California Department of Fish and Game ("DFG") 
obtained an injunction against the Coles for violating sections 1603 and 5937 of the. 
Fish and Game Code. The injunction required that the Coles remove portions of 
the dam that they had constructed in Stanshaw Creek. The Coles used this illegal 
obstruction to pool water in order to assist their diversion from Stanshaw Creek. It 
must be noted, however, that the injunction obtained by DFG applies only to the 
illegal obstruction in Stanshaw Creek and does not address the unlawful diversion 
of water. It is KFA's understanding that even though the Coles or DFG may have 
modified the diversion structure as required by the injunction, the Coles continue 
to divert water in excess of any pre-1914 appropriative water right. 

In your September 15, 1998, letter to the Coles, you stated that within 45 
days of your letter, the Coles must provide information to the Division of Water 
Rights substantiating their claims to a pre-1914 appropriative water right for their 

On November 15, 1999, the SWRCB granted the Coles' request for the registration of.a 
small domestic use pursuant to Water Code section 1228 et seq. (Certificate No. R 480, 
Application 30945R). The Coles' small domestic use registration limits the Coles' diversion to 10 
acre-feet per annum ("afa") and does not allow hydroelectric generation as a purpose of use. The · 
Coles' current water diversion practices far exceed the 10-afa limitation. For instance, at a 
diversion rate of2..5 cfs, the Coies' exceed the 10-afa limitation in just 4 days. Additionally, the 
Small Domestic Use Registration requires that the Coles' obtain all necessary federal, state and · 
local approvals which the Coles have failed to do. 
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current water diversion. If the Coles failed to provide the requested information, 
the matter would be referred to the Division of Water Rights' Complaint Unit to 
consider appropriate eniorcement action. It is our understanding that although 
two and one-half years-have passed since your letter to the Coles, the Coles have 
not provided the requested information. Despite the Coles' failure to comply with 
your request, this matter has not been referred to the Complaints Unit and the 
Coles continue to unlawfully divert water from Stanshaw Creek. 

In mapy instances the unlawful diversion of water may not have a 
significant impact to public trust resources and other legal users of water while an 
application to appropriate is reviewed and considered by the SWRCB. In such 
instances, it is our understanding that the SWRCB's informal practice is to allow 
such diversions to continue until the application to appropriate has been denied or 
approved. 1:n the present situation, however, the Coles' unlawful diversion has 
significant impacts to public trust resources and may result in a violation of section 
9 of the federal Endangered Species Act,16 U.S.C. § 1538.2 

Stanshaw Creek and the Klamath River contain coho ·salmon (Oncorhynchus 
kisutch) which are in the Southern Oregon / Northern California Coasts ESU and 
are listed as threatened under the federal ESA. See 50 C.F.R. § 102(a)(4). In a letter 
dated October 5, 2000, from William M. Heitler, District Ranger to Doug and Heidi 
Cole, Mr. Heitler stated that the National Marine Fisheries Service ("NMFS") and 
DFG are concerned that the amount of water being diverted from Stanshaw Creek 
is adversely affecting coho salmon. (A copy of Mr. Hietler's October 5, 2000 letter 
is attached to this letter as Exhibit C.) Stanshaw Creek also contains steelhead 
( Oncorhynchus mykiss) which are in the Klamath Mountains Province and are listed 
as candidate species under the ESA and a species of concern to DFG. 

As the Coles' unauthorized diversion of water poses a significant risk to 
public trust resources in and along Stanshaw Creek and the Klamath River, 
including but not limited to the impacts to coho salmon, a federally listed species, 
KFA respectfully requests that the SWRCB follow through on its September 15, 
1998, letter and immediately refer this matter to the Complaint Unit. KFA also 

2 The courts have ruled that when a state affirmatively allows fishing activities to occur 
through licensing or other measures, and those activities are likely to result in entanglement of 
protected species, the responsible agency is in violation of the section 9 take prohibition. (Strahan 
v. Coxe, 127 F.3d 155, 163 (1st Cir. 1997), cert. denied, 119 S.Ct.81, and cert. denied, 119 S.Ct. 437 
(1998).) The same rationale that caused the court in Strahan to find that Massachusetts violated 
the Endangered Species Act by licensing gillnet and lobster pot fishing likely to result in the 
entanglement of right whales applies to the SWRCB's decision to allow the Coles to continue 
diverting water from Stanshaw Creek, even though the SWRCB has concluded that Coles do not 
possess an appropriative water right. In addition, recent case.law confirms that the failure of 
government entities to prohibit or restrict activities that are likely to take listed species can be a 
violation of section 9 of the Endangered Species Act. (Loggerhead Turtle v. Volusia County, 148 
F.3d 1231, 1249 (11th Cir. 1998), cert. denied, 119 S.Ct. 1488 (1999).) 
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Mr. Harry M. Schueller 
June 14, 2001 
Page 4 

requests that the SWRCB direct the Coles to cease and desist from any fur ther 
diversion of water from Stanshaw Creek in excess of an established pre-1914 water 
right until the SWRCB has the opportunity to review and consider the Coles' 
Application to Appropriate Water and the associated protests as well as any 
biological assessment prepared by the United States Forest Service and a biological 
opinion prepared by NNfFS. 

Please do not hesitate to contact me if you have any questions regarding 
this matter. J can be reached at (530) 758-2377. 

cc: Felice Pace 
Robert Miller 
Charles Rich· 
Larry Allen 

vnyyours, 

~~~-
Attorney . 

WR-193

005276



Marble Mountain Ranch 
Stanshaw Creek 

Water Rights Report 
 

 Supporting Documents – 20.2.2Application 029449 
 
1. 1-7-13.SWRCB.to Cole Attny.App 29449 Cancellation 

2. 11-02-12.SWRCB. to Cole Attny. App 29449.req for info 

3. 3-30-12. SWRCB. to Cole. App 29449 

4. 12-6-06 SWRCB.to DFG and Cole's.App 29449. NMFS Protest 

4-4-00. SWRCB. to DFG. App 29449 Protest accepted 

5. 11-9-05. SWRCB. to Cole. CEQA 

6. 06-22-01.SWRCB. to KF. App 29449 

7. 3-22-00.SWRCB.to Cole.statement of water diversion and use.S015022 

8. 3-27-89. SWRBC.Notice.App. 29449 

9. 9-15-98. SWRCB.to Coles. Unauth. Diversion 
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Water Boards 

State Water Resources Control Board 

JA O 7 2013 

CERTIFIED MAIL 

Marble Mountain Ranch 
c/o Ms. Barbara Brenner 
Stoel Rives LLP 
500 Capitol Mall , Suite 1600 
Sacramento, CA 95814 

Dear Ms. Brenner: 

. 
EDMUND G. BROWN JR. 
GOVERNOR 

N~ MATTHEW RODRIQUEZ l"""'--~ SECRETARY FOR 
~ ENVIRONMENTAL PROTECTION 

In Reply Refer to: 
MJM:29449 

ORDER CANCELING APPLICATION 29449, STANSHAW CREEK IN SISKIYOU COUNTY 

The Division of Water Rights is canceling Application 29449, due to failure to submit information 
requested by the Division. An order canceling the application is enclosed. 

The order can also be viewed at: 

http://www.waterboards.ca.gov/waterrights/water_issues/programs/enforcemenUcompliance/rev 
ocations/ 

If you disagree with the enclosed order, you may file a petition for reconsideration with the State 
Water Resources Control Board (State Water Board) to set aside the cancellation and reinstate 
the application in accordance with California Code of Regulations, title 23, sec;;tions 768 and 
769. Section 768 requires that the petition be submitted within 30 days of the date of the order, 
and be based on one or more of the causes listed in that section. The petition must contain the 
information required by section 769. 

It is your responsibility to remove or modify diversion works or impoundments to ensure that 
water subject to this cancellation is not diverted and used. Unauthorized diversion and use of 
water is considered a trespass and subject to enforcement action under Water Code sections 
1052 and 1831. Pursuant to Water Code section 1052, any diversion of water from the point of 
diversion identified in this application may be subject to Administrative Civil Liability of up to 
$500 per day without further notice. The State Water Board also may issue a Cease and Desist 
Order in response to an unauthorized diversion or threatened unauthorized diversion pursuant 
to Water Code section 1831 . 

CHARLES R. HOPPIN, CHAIRMAN I THOMAS HOWARD, EXECUTIVE DIRECTOR 

1001 I Street , Sacramento, CA 95814 I Mailing Address : P.O. Box 100, Sacramento, CA 95812-0100 I w_ww.waterboards .ca.gov 

0 RECYCLED PAPER 
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Marble Mountain Ranch 
c/o Ms. Barbara Brenner 

- 2 -
JAN O 7 201~ 

Before initiating any work in a stream channel, you should consult with the Department of Fish 
and Game and the Regional Water Quality Control Board to ensure that removal of project 
facilities does not adversely affect a fishery or result in unregulated sediment discharge to a 
waterway. You must also consult the Department of Water Resources, Division of Safety of 
Dams if a jurisdictional size dam will be removed or breached (dam height 25 feet or more, or 
reservoir volume 50 acre-feet or more). These agencies may require a permit or other approval 
prior to any construction activity. 

Some diverters claim rights to divert independent of a permit, license, registration or certification 
issued by the State Water Board, such as diversions under riparian or pre-1914 rights. With 
limited exceptions, Water Code section 5101 requires that a Statement of Water Diversion and 
Use be filed for these diversions. Water Code section 5107 (c)(1) provides that the State Water 
Board may impose a civil liability of $1,000, plus $500 per day for each additional day on which 
the violation continues if the person fails to file a statement within 30 days after the board has 
called the violation to the attention of that person. These penalties are in addition to any 
penalties that may be imposed if the diverter does not hold a valid right or diverts in excess of 
what is authorized under that right. This letter serves as your notice of the statement 
requirement and potential penalty. 

If you require further assistance, please contact Matt McCarthy at (916) 341-5310 or 
mmccarthy@waterboards.ca.gov. Written correspondence or inquiries should be addressed as 
follows: State Water Resources Control Board, Division of Water Rights, Attn: Matt McCarthy, 
P.O. Box 2000, Sacramento, CA, 95812-2000. 

Sincerely, 

~~ 
Permitting and Licensing Section 
Division of Water Rights 

Enclosure 

cc (certified w/enclosure) : Douglas Cole, et al. 
92520 Highway 96 
Somes Bar, CA 95568 

cc (w/o enclosure): T. James Fisher, et al. 
100 Tomorrow Rd 
Somes Bar, CA 95568 

Konrad Fisher 
100 Tomorrow Rd 
Somes Bar, CA 95568 

California Sportfishing Protection Alliance 
1608 Francisco Street 
Berkeley, CA 94703 
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Marble Mountain Ranch · 
c/o Ms. Barbara Brenner 

- 3 -

Klamath National Forest 
Ukonom Ranger District 
c/o Mr. Jon Grunbaum 
P.O. Drawer 410 
Orleans, CA 95556 

ec (w/o enclosure): State Water Resources Control Board 
Taro Murano 
tmurano@waterboards.ca.gov 

Regional Water Quality Control Board 
Bryan McFadin 
bmcfadin@waterboards.ca.gov 

Department of Fish and Game 
Jane Vorpagel 
jvorpage@dfg.ca.gov 

National Marine Fisheries Service 
Margaret Tauzer 
margaret.tauzer@noaa.gov 

JAN O 7 2013 WR-193
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State Water Resources Control Board 

NOV 0.2 2012 

Marble Mountain Ranch 
c/o Ms. Barbara Brenner 
Stoel Rives LLP 
500 Capitol Mall, Suite 1600 
Sacramento, CA 95814 

Dear Ms. Brenner: 

~ EDMUND G. BROWN JR • 

.. GOVERNOR 

N~ MATTHEW RODRIQUEZ 
l~~ SECRETAAY FOR 
,....,. ENVIRONMENTAL PROTECTION 

In Reply Refer to: 
MJM:A029449 

APPLICATION 29449 OF DOUGLAS COLE, ET AL., STANSHAW CREEK TRIBUTARY TO 
KLAMATH RIVER IN SISKIYOU COUNTY 

By letter dated March 30, 2012, State Water Resources Control Board (State Water Board), 
Division of Water Rights (Division) staff requested that Douglas Cole (Applicant) provide a plan 
within sixty days to supply information necessary to document compliance with Water Code 
section 1275, subdivision (b). This information is necessary in order to continue processing 
Application 29449. 

By letter dated May 29, 2012, you requested additional time to gather information about the 
Applicant's claim of pre-1914 right. Division staff granted your request. In your letter, however, 
you indicated that it had become apparent that the Applicant holds a valid pre-1914 water right that 
would negate the need for Application 29449. 

By letter dated October 1, 2012, you provided information regarding the Applicant's claim of 
pre-1914 right. In the letter, you state that the State Water Board has no authority to adjudicate a 
pre-1914 right and thus has no jurisdiction over the Applicant's pre-1914 claim of right. 

Pre-1914 Claim and Statement Requirements 

The Applicant filed Statement of Water Diversion and Use (Statement) No. 15022 with the Division 
on December 1, 1998. According to Division files, no Supplemental Statements have been filed 
pursuant to Water Code section 5104, subdivision (a). Consequently, Statement No. 15022 is 
inactive in the Division's records. In your October 1, 2012 letter, you indicate that the Applicant 
has made continuous use of water pursuant to their pre-1914 claim of rig ht. 

With limited exceptions, Water Code section 5101 requires that a Statement be filed for a diversion 
not covered by a permit or license. After an Initial Statement is filed, Water Code section 5104 
requires Supplemental Statements to be filed at three-year intervals. Water Code section 5107, 
subdivision (c)(1) provides that the State Water Board may impose a civil liability of $1,000, plus 
$500 per day for each additional day on which the violation continues if the person fails to file a 

CHARLES R. HOPPIN, CHAIRMAN I THOMAS HOWARD, EXECUTIVE DIRECTOR 

1001 I Street. Sacramento, CA 95814 I Malling Address: P.O. Box 100, Sacramento, CA 95812-0100 I www.waterboards.ca.gov 

0 RECYCLEO PAPEFI , 
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Marble Mountain Ranch 
c/o Ms. Barbara Brenner 

- 2 -

NOV 0.2 2012 

Statement within 30 days after the State Water Board has called the violation to the attention of 
that person. These penalties are in addition to any penalties that may be imposed if the diverter 
does not hold a valid right or diverts in excess of what is authorized under that right. This letter 
serves as your notice of the Statement requirement and potential penalty. You should immediately 
file a new Statement, or contact Mr. Bob Rinker to see if Statement No. 15022 can be reactivated 
so you can file online Supplemental Statements. Mr. Rinker can be reached at (916)-322-3143 or 
by email at rrinker@waterboards.ca.gov. 

Request for Information 

In the Division's March 30, 2012 letter, the Division threatened cancellation of Application 29449, 
pursuant to Water Code section 1276, if the requested information was not received within the time 
period specified. To date, the Division has not received the requested information. If the Division 
does not receive the requested information within 30 days of the date of this letter, Application 29449 
will be cancelled. 

Matt McCarthy is the staff person presently assigned to this matter, and he may be contacted at 
(916) 341-5310 or mmccarthy@waterboards.ca.gov. Written correspondence or inquiries should 
be addressed as follows: State Water Resources Control Board; Division of Water Rights; 
Attn: Matt McCarthy; P.O. Box 2000; Sacramento, CA 95812-2000. 

Sincerely, 

Phillip Crader, Manager 
Permitting and Licensing Section 
Division of Water Rights 

cc: 

ec: 

Marble Mountain Ranch 
c/o Douglas Cole 
92529 Highway 96 
Somes Bar, CA 95568 

State Water Resources Control Board 
Matthew McCarthy 
mmccarthy@waterboards.ca.gov 

John O'Hagan 
johagan@waterboards.ca.gov 

Taro Murano 
tmurano@waterboards.ca.gov 

Bob Rinker 
rrinker@waterboards.ca.g ov 

ec: Continues on next page. 
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Marble Mountain Ranch 
c/o Ms. Barbara Brenner 

ec: Department of Fish and Game 
Jane Vorpagel 
jvorpage@dfg.ca.gov 

National Marine Fisheries Service 
Margaret Tauzer 
margaret. tauzer@noaa. gov 

-3-
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MAR 30 2012 

Mr. Douglas Cole 
Marble Mountain Ranch 
92520 Highway 96 
Somes Bar, CA 95568 

Dear Mr. Cole: 

In Reply Refer 
To: MMcCarthy: A029449 

APPLICATION 29449 OF DOUGLAS COLE, ET AL., STANSHAW CREEK TRIBUTARY TO 
KLAMATH RIVER IN SISKIYOU COUNTY 

Division of Water Rights (Division) staff has reviewed Application 29449 to determine the next 
step in application processing. 

Stanshaw Creek is a tributary to the Klamath River and serves as thermal refuge for coho 
salmon (Oncorhynchus kisutch), which is currently listed as threatened on both state and 
federal endangered species lists. According to staff from the National Marine Fisheries Service 
(NMFS) and the Department of Fish and Game (DFG), Stanshaw Creek is an important refuge 
for juvenile coho salmon and steelhead trout (0. mykiss) which may need to escape the warmer 
temperatures and low dissolved oxygen levels occasionally found in the Klamath River during 
the warm summer and early fall months. Both fish have been documented in Stanshaw Creek. 

NMFS and DFG have both requested that any permit issued pursuant to your application 
include a minimum bypass flow to protect salmonids in Stanshaw Creek. You have agreed to 
alter your diversion system to return flows back to Stanshaw Creek, but only if grant funds are 
available to cover the costs of such construction. To date, you have not agreed to maintain a 
bypass flow in Stanshaw Creek nor have you secured grant funds. 

Since you have indicated that you will not fund the measures identified as necessary to protect 
public trust resources, it appears that the Division lacks the information needed to support a 
finding that the requirements of Water Code section 1275, subdivision (b) have been met. 
Water Code section 1275, subdivision (b) states that the State Water Board may request the 
following information: 

Information needed to comply, or demonstrate compliance with, any applicable requirements of 
the Fish and Game Code or the federal Endangered Species Act of 1973 (16 U.S. C. Sec. 1531 
et seq.) 

Ctu..RlCS A. HOPPIH, CHAJALIAN I Tt iQ',l,1,$ H o :oum. txECUTIY( CMRECTOR 
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Mr. Douglas Cole - 2 - MAR 30 2012 

Pursuant to Water Code section 1276, the Division may cancel Application 29449 unless, within 
the next 60 days, the Applicant provides a plan to supply the information necessary to document 
compliance with Water Code section 1275, subdivision (b). 

Matt McCarthy is the staff person presently assigned to this matter, and he may be contacted at 
(916) 341-5310 or mmccarthy@waterboards.ca.gov. Written correspondences or inquiries 
should be addressed as follows: State Water Resources Control Board, Division of Water 
Rights, Attn: Matt McCarthy, PO Box 2000, Sacramento, CA, 95812-2000. 

Sincerely, 

ORIGINAL SIGNED BY: 

Phillip Crader, Manager 
Permitting and Licensing Section 
Division of Water Rights 

ec: State Water Resources Control Board 
John O'Hagan 
johagan@waterboards.ca.gov 

Department of Fish and Game 
Jane Vorpagel 
jvorpage@dfg.ca,qov 

National Marine Fisheries Service 
Margaret Tauzer 
margaret.tauzer@noaa.gov 
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State Water Resources Control Board 
Division of Water Rights 

Linda S. Adams 
Secre1mrfor 

£11viru11111e11111/ Pr01cc1iu11 

1001 I Street, 141h Floor • Sacramento. Cal ifornia 95814 • 9 16.34 1.5300 
Mai ling Address: P.O. 13ox 2000 • Sacramento, Ca li fornia 95812-2000 

FAX: 9 16.341.5400 • www.watcrrights.ca.gov 
Arnold Schwarzenegger 

Govemor 

TO: 

FROM: 

DATE: 

SUBJECT: 

MEMORANDUM 

Jane Vorpagel 
CALIFORNIA DEPARTMENT OF FISH AND GAME 
601 Locust Street 
Redding, CA 96001 

:)RfGINAL SIGNED BY: 
Katherine Mrowka, Chief 
Watershed Unit 3 
DIVISION OF WATER RIGHTS 

APPLICATION 29449 OF DOUG COLE, MARBLE MOUNTAIN RANCH, 
STANSHAW CREEK IN SISKIYOU COUNTY 

Division of Water Rights (Division) staff understands that there has been recent progress in 
addressing the public trust resource needs associated with Application 29449. A response is 
requested within the next 45 days that states any proposed protest dismissal conditions that 
have been developed for this matter. 

I can be contacted at (916) 341-5363 . 

. I cc: Douglas Cole 
V 

Marble Mountain Ranch 
92520 Highway 96 
Somes Bar, CA 95568 

Will Harling 
Mid Klamath Watershed 
P.O. Box 764 
Somes Bar, CA 95568 

California Environmental Protection Agency 

1'.J Recycled Paper 
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e 
Linda S. Adams 

Secretary'for 
l:·m·irr111111e111t1/ Protection 

State Water Resources Control Board 
Division of Water Rights 

l 00 I I Street, 14'11 Floor • Sacramento, Californ ia 958 14 • 9 16.341 .5300 
P.O. Box 2000 • Sacramento. Cal ifornia 95812-2000 

Fax: 91(,.341.5400 • www.wate1Tights .ca.gov 
Arnold Schwarzenegger 

Governor 

In Reply Refer 
to:334:KDM:29449 

, iU. , :~ Wl!~ 

Douglas Cole 
Marble Mountain Ranch 
92520 Highway 96 
Somes Bar, CA 95568 

Dear Mr. Cole:· 

APPLICATION 29449 OF DOUGLAS T. COLE, STANSHAW CREEK IN 
SISKIYOU COUNTY 

The National Marine Fisheries Service (NMFS) protested Application 29449 on the 
basis of potential injury to public trust resources. NMFS provided protest dismissal 
conditions by letter dated November 15, 2001. The Division has no record to indicate 
whether you concur with the dismissal conditions. A response is requested within tile 
next 45 days stating whether you are amenable to the conditions or if the conditions 
have been modified subsequent to the November 15 letter and you are amenable to the 
modified conditions. 

If you have any questions, I can be contacted at (916) 341-5363. 

Sincerely, 
·~·,~tNAL SIGNED BY: 

Katherine Mrowka, Chief 
Watershed Unit 3 

/ cc: National Marine Fisheries Service 
Southwest Region 
777 Sonoma Avenue, Room 325 
Santa Rosa, CA 95404 

Will Harling 
Mid Klamath Watershed 
P.O. Box 764 
Somes Bar, CA 95568 

California E11viro11me11tal Protection Agency 

y Recycled Paper 
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e 
Winston H. Hickox 

Secretary for 
Environmental 

Protection 

TO: 

FROM: 

V: . 
State Water Resources Control Boar 

Division of Water Rights 
901 P Street· Sacramento, Cali fornia 95814 • (916) 657-0765 

Mailing Address: P.O. Box 2000 • Sacramento, Cali fornia• 95812-2000 
FAX (9 16) 657-1 485 • Web Site Address: http://www.swrcb.ca.gov 

Division of Water Rights: http://www.waterrights.ca.gov 

MEMORANDUM 

Mr. Donald B. Koch, Regional Manager 
Department of Fish and Game 
601 Locust Street 
Redding, CA 96001 

~!t~c? 
Sanitary Engineering Associate 
Application Unit 
DIVISION OF WATER RIGHTS 

DATE: APR O 4 2000 

SUBJECT: APPLICATION 29449 OF CO LE--ST AN SHAW CREEK TRIBUTARY TO 
KLAMATH RIVER IN SISKIYOU COUNTY 

Gray Davis 
Governor 

Your protest has been accepted. In your protest, you request an extension of time for a field 
review to develop suitable minimum bypass flow conditions. You are granted the extension of 
time until July 1, 2000 to complete your study and submit protest dismissal terms. The applicant 
is not required to answer your protest until these terms are submitted. 

Please let us know promptly if you and the applicant reach agreement and you withdraw your 
protest. If you have any questions, please call me at (916) 65 7-1965 . 

cc: Doug Cole, et al. 
92520 Highway 96 
Somes Bar, CA 95568 

RECEIVED 

APR - 5 2000 

1ept of F&G Region ' 
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e State Water Resources Control Board 
Division of Water Rights 

100 I I S1ree1, 14d• Floor • Sacramenlo, California 958 14 • 916.341.5300 
Mailing Address: P.O. Box 2000 • Sacramento, Cali fornia 95812-2000 

FAX: 916.341.5400 • www.waterrights.ca.gov 
• 

. 
~ . 

~ 

. 
' 

Alan C. Lloyd, Ph.D. 
A;.:e11cy Sc:crL~tary 

NOV O 9 2005 

Doug Cole, et al. 
Marble Mountain Ranch 
92520 Highway 96 
Somes Bar, CA 95568 

Dear Mr. Cole: 

MEMORANDUM OF UNDERSTANDING FOR PREPARATION OF 
ENVIRONMENTAL DOCUMENT AND WATER AVAILABILITY ANALYSIS 

Arnold Schwarzenegger 
Gm'l!/'1/or 

Your water right application(s) has/have been reviewed to determine what steps you will need to 
take before the State Water Resources Control Board (State Water Board), Division of Water 
Rights (Division) can continue processing your application(s). The required steps are discussed 
below. 

California Environmental Quality Act (CEQA) Documents 

CEQA requires that the State Water Board, as Lead Agency, directly or under contract, prepare 
the appropriate environmental documentation prior to taking any di scretionary action, such as · 
approving a water right application. You are responsible for all costs related to the 
environmental evaluation and preparation of CEQA documents. This includes the related fishery 
impact studies discussed below. You are required to enter into a Memorandum of Understanding 
(MOU) that defines your role and the roles of the State Water Board and your environmental 
consultant(s) for preparing the appropriate CEQA documents. A copy of the MOU template can 
be obtained at www.waterrights.ca.gov/forms (click on Memorandum of Understanding for 
Preparation of Environmental Documents). If you are unable to access the Division's web page, 
a copy can be obtained by contacting the Division at the above address or telephone number. 

ff you think that CEQA does not apply to this project, please provide written justification and 
documentation to support your position. Also note that the final determination regarding the 
applicability of CEQA to the appropriative water right process is the responsibility of the State 

Water Board as Lead Agency. ~ 1 , -;o ~ 

01,.~\>~',: -~C.:P~ LS7~ ,~'j}}) ~ --~ 

~ U&,p.,~~ '-~)t,\~~S 

'i() l .., ? "\) 

Califom ia E11viro11me11tal Protection Agency 
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Doug Cole, et al. - 2 -

Potential Cumulative Impacts on Threatened Fish 

National Marine Fisheries Service (NOAA Fisheries Service) listed the Central California Coast 
coho salmon (Oncorhynchus kisutch) and the Central California Coast steelhead (0. mykiss) as 
threatened under the federal Endangered Species Act. Subsequently, NOAA Fisheries Service 
and the California Department of Fish and Game (DFG) developed a method to assess potential 
site-specific and cumulative impacts of proposed water projects on anadromous fishe1y resources 
in coastal watersheds. This assessment method is described in a document titled Guidelines.for 
Maintaining Instream Flows to Protect Fisheries Resources Downstream of Water Diversions in 
Mid-Cal(fornia Coastal Streams (Draft) (Guidelines), prepared by NOAA Fisheries Service and 
DFG and dated June 17, 2002. A copy of this document can be obtained at 
www.waterrights.ca.gov/coastal streams/index.html. 

Request for Information 

The applicant is responsible for completing most technical activities associated with processing a 
water right application, including resolution of valid protests filed against the application. These 
technical activities may require that you hire qualified engineering and environmental 
consultants. They will analyze the project watershed and, if necessary, recommend specific 
project modifications or actions (mitigation measures) to: 1) prevent your project from 
contributing to significant cumulative impacts on anadromous fishery resources in the 
watershed; 2) prevent your project from causing or contributing to other significant 
environmental impacts; and 3) resolve valid protests against the project. You or your 
environmental consultant(s) must also prepare the appropriate CEQA documents. A list of 
environmental and engineering consultants who are familiar with the preparation of water rights 
analyses and CEQA documents can be obtained at www.waterrights.ca.gov/wrinfo/contacts.htm. 

As part of this process, you must determine whether the total diversion demand in the project 
watershed, including your proposed diversion(s), may cause a significant adverse impact to 
anadromous fishery resources. Documentation to support a finding that there is water available 
for appropriation for this project must also be provided according to California Water Code 
section 1375 (d). To meet these requirements, the applicant must prepare and submit to the 
Division a Water Availability Analysis/Cumulative Flow Impairment Index Report (WAA/CFII 
Report) for review and acceptance. An example of how the WAA/CFII Report should be 
formatted can be viewed at www.waterrights.ca.gov/forms. The W AA/CFII Report's results 
may require additional site-specific hydrological and biological surveys/analyses in consultation 
with NOAA Fisheries Service and DFG. Please consult the Guidelines for further information. 

In view of the above discussion, please advise the Division in writing within 30 days of the date 
of this letter if you wish to continue pursuing a water right permit for your project. Your 
response should also acknowledge that you agree to retain the appropriate engineering and 
environmental consultants to prepare the W AA/CFII Report and appropriate CEQA documents. 
1f you do not respond in writing within the time allowed, we will assume that you no longer wish 
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State Water Resources Control Board 
Division of Water Rights 

1001 I Street, 141h Floor• Sacramento, California 95814 • (916) 341-5300 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812-2000 

FAX (916) 341-5400 • Web Site Address: http://www.wateTTights.ca.gov 
Winston H. Hickox 

Secretary for 
Environmental 

Protection 
The energy challenge facing California is real. Every Californian needs to take immediate action to reduce energy consumption. 

For a list of simple ways you can reduce demand and cut your energy costs, see our Web-site at http://www.swrcb.ca.gov. 

JUN 2 2 2001 

Mr. Konrad Fisher 
3210 Klingle Road NW 
Washington D.C. 20008 

Dear Mr. Fisher: 

APPLICATION 29449 OF DOUG COLE ET. AL. TO DIVERT 3.0 CUBIC FEET PER 
SECOND (CFS) OF WATER FROM STANSHA W CREEK TRIBUTARY TO KLAMATH 
RIVER IN SISKIYOU COUNTY FOR GENERATION OF 33.9 KILOWATTS OF 
ELECTRICITY 

Gray Davis 
Governor 

Per our phone conversation on 21 June, 2001, I have enclosed text, tables, and a map from the 
May, 1965 bulletin authored by the Department of Water Resources (DWR) entitled "Land and 
Water Use in the Klamath River Hydrographic Unit" (Bulletin No. 94-6) that is pertinent to the 
above mentioned application. As you will see in Table 4 on page 58 of the copied report, the 
type of apparent water right is incorrectly listed as riparian. Page 31 states, "Those [ diversions J 
which have been neither adjudicated nor based on appropriations [water right applications or pre-
1914 appropriations], but for which the area of use is apparently riparian to the streams or which 
the owner claims to be riparian are listed as 'riparian.'" Either DWR incorrectly came to this 
conclusion or the owner incorrectly stated that it was a riparian right. It is interesting here to 
note that neither the owner at the time, L.H. Hayes, nor the previous owner, McMertree, listed 
this right as a pre-1914 appropriation even though the indicated date of first use on the table is 
"About 1800." 

As you will also see in the enclosures, 362 acre-feet (at) was measured at the nozzle in 1958; 
this would be the amount of water that was put to beneficial use. This calculates to a daily 
average beneficial use of: 

362 af/yr + 365 days/yr = 0.99 af/day 
0.99 af/day + 1.98 af/day/cfs = 0.50 cfs 

Average instantaneous flow per month could also be calculated using data from Table 5. Small 
domestic use is not calculated in this figure, although that would be negligible at less than 10 
af/yr. I also assume that seepage losses are not figured into this since this is measured at the 
nozzle rather than the point of diversion, but I would not expect seepage losses to nearly 
approach 2.5 cfs. 
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Mr. Konrad Fisher 2 
JUN 2 2 2001 

Please also note that: 1) 1958 was an "unusually wet year," with Klamath River flows nearly 
double that of the average annual flow, and 2) 6 kilowatts of electricity were generated by the 
diversion in question. Hence, an average rate of0.5 cfs through the nozzle was probably all that 
was needed to generate 6 kilowatts, and this lower rate was not the result of low flows available 
for diversion from Stanshaw Creek. 

Ifl can be of further assistance, please call me at (916) 341-5392. 

Sincerely, 

?tfM/[ 
Robert E. Miller 
Environmental Specialist II 
Environmental Review Unit 2 

Enclosures 
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State of California, State Water Resources Control Board 
Division of Water Rights 

P.O. Box 2000, Sacramento, CA 95812-2000 
Info: (916) 341-5300, FAX: (916) 341-5400 Web: http://watenjghts.ca.gov 

SUPPLEMENTAL STATEMENT OF WATER DIVERSION AND USE FORM 
\ """ 1) ~ \)~ · au.I' -;}O 

S015022 

2005,2006,2007 
OWner(s)ofRecord: ·)\'lo~ (.IP\ ·,"'\:::> 

DOUGLAS T COLE; ~IRLLE MORGAN ) Vi q L 
~~~ ~~ s~ ~C\~~ 

V --<S 0\ d i.~ft C,~ 

Notifying the DiVli:slon Water Rights of ownership or address 
changes I e responsibility of the claimant 

if~~ ~7PFam~~LY1,-
Primary Contact: <z>~ 
AQUA ENGINEERING & CONSUL TING 
PO BOX 160621 
SACRAMENTO, CA 95816 

Source Name: STANSHAW CREEK 

Agent: 

Address: 

Phone No. 

Fax No. 

E-mail Address: 

~UG 1 9 1009 

Tributary To: Year of First Use: 

County: Siskiyou Name of Diversion works: 

Diversion within: SW 1/4 of NE 1/4 Section 33, T 13 N, R 6 E, HB&M Assessor Parcel Number 
of the Diversion site: 

A. Water is Used Under: Riparian claim_ Pre-1914 claim __ Court Decree No.: Other (explain): --------

B. Year of First Use: (Please provide if missing in the Division of Rights database (ewrims)) -------

C. Rate of Diversion: The rate of diversion of water for each month used and entered in the table below is shown In units of: 
Gallons per minute (gpm) Gallons per day (gpd) Cubic feet per second (cfs) ____ _ 

Year Jan Feb Mar Apr May June July Aug Sept Oct Nov Dec Average 
Rate 

2005 
2006 
2007 

D. Quantity of Water Used: The quantity of water used each month and entered in the table below is shown In units of: 
Gallons Million Gallons (MG) Acre-feet (AF) ____ _ 

Year Jan Feb Mar Apr May June July Aug Sept Oct Nov Dec Total 
Annual 

2005 
2006 
2007 

E. Purpose of Use - Specify number of acres irrigated, stock watered, persons served, etc. 

Irrigation--,.,,..,..-------- acres; Stockwatering ________ ; Domestic ________ _, 
Other(specify) _____________________________________ _ 

Parcel Number(s) of Place of Use: _________ -r-------------------------
F. Changes in Method of Diversion - Describe any changes in your project since your previous statement was filed. 

(New pump, enlarged diversion dam, location of diversion, etc.) 

G. Please answer only those questions below which are applicable to your project. 

1. Conservation of water 

a. Are you now employing water conservation efforts? YES _ NO 
Describe any water conservation efforts you have initiated:. ______________________ _ 

b. If you are claiming credit for water conservation under section 1011 of the Water Code for your claimed pre-1914 appropriative right, please 
show the amount of water conserved: 

Reduction in Diversions: 
Year _____ (AF/MG) Year ________ (AF/MG) Year ________ (AF/MG) 

ST-SUPPL (4-08) Page 1 of 2 
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Reduction in consumptive use: 
Year (AF/MG) Year ________ (AF/MG) Year ________ (AF/MG) 

I have data to support the above surface water use reductions due to conservation efforts. YES __ NO __ _ 

2. Water quality and wastewater reclamation 

a. Are you now or have you been using reclaimed water from a wastewater treatment facility, desalination facility or water polluted by waste to 
a degree which unreasonably affects such water for other beneficial uses? YES __ NO __ . 

b. If yotJ are <:laiming credit due to the substitution of reclaimed water, desalinated water or polluted water in lieu of a claimed pre-1914 
appropriative right under section 1010 of the Water Code, please show amounts of reduced diversions and amounts of substitute water 
supply used: 

Amount of reduced diversion: 
Year (AF/MG) Year ________ (AF/MG) Year __ ------ (AF/MG) 

State the type of substitute water supply:--------------------------

Amount of substitute water supply used: 
Year (AF/MG) Year __ (AF/MG) Year__ (AF/MG) 
I have data to support the above surface water use reductions due to the use of a substitute water supply. YES __ NO ___ . 

3. Conjunctive use of surface water and groundwater 

a. Are you now using groundwater in lieu of surface water? YES __ NO __ _ 

b. If you are claiming credit due to the substitution of groundwater for a claimed pre-1914 appropriative right under section 1011.5 of the Water 
Code, please show the amounts of groundwater used: 
Year __ (AF/MG) Year __ (AF/MG) Year__ (AF/MG) 
I have data to support the above surface water use reductions due to the use of groundwater. YES __ NO __ . 

I understand that it may be necessary to document the water savings claimed in "F" above if credit under Water Code sections 1010 and 1011 is 
sought in the future. 

I declare that the information in this report is true to the best of my knowledge and belief. 

DATE: ________ , 20 ___ at ________________________ , California 

SIGNATURE:---------------------------------

PRINTED NAME: ---------------------------------
(first name) (middle initial) (last name) 

COMPANY NAME: --------------------------------

If there is insufficient space for your answers, please use the space provided below or add an attachment sheet. 
ITEM CONTINUATION 

GENERAL INFORMATION PERTAINING TO WATER RIGHTS IN CALIFORNIA 
There are two principal types of surface water rights in California. They are riparian and appropriative rights. 

A riparian right enables an owner of land bordering a natural lake or stream to take and use water on his riparian land. Riparian land must be in the same 
watershed as the water source and must never have been severed from the sources of supply by an intervening parcel without reservation of the riparian right to 
the severed parcel. Generally, a riparian water user must share the water supply with other riparian users. Riparian rights may be used to divert the natural flow 
of a stream but may not be used to store water for later use or to divert water which originates in a different watershed, water previously stored by others, return 
flows from use of groundwater, or other "foreign" water to the natural stream system. 

An appropriative right is required for use of water on non-riparian land and for storage of water. Generally, appropriative rights may be exercised only when 
there is a surplus not needed by riparian water users. After the formation of the California Water Commission back on December 19, 1914, new appropriators 
have been required to obtain a permit and license from the State. Appropriative rights can be granted to waters "foreign" to the natural stream system. 

Statements of Water Diversion and Use must be filed by riparian and pre-1914 appropriative water users as set forth in Water Code section 5100 with specific 
exceptions. The filing of a statement (1) provides a record of water use, (2) enables the State to notify such users if someone proposes a new appropriation 
upstream from their diversions, and (3) assists the State to determine if additional water is available for future appropriators. 

The above discussion is provided for general information. For more specific information concerning water rights, please contact an attorney or write to this office. 
We have several pamphlets available. They include: (1) Statements of Water Diversion and Use, (2) Information Pertaining to Water Rights in California, and 
(3) Appropriation of Water in California. 

ST-SUPPL (4-08) Page2of2 S015022 
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State of California, State Water Resources Control Board 
Divisio·n of Water Rights I IIIIIIII Ill llll lllll lllll llll lllll llll I I IIIII Ill I I Ill lllll llll lllll II II 

S015022%S%2004 P .o. Box 2000, Sacramento, CA 95812-2000 
Info: (916) 341-5300, FAX: (916) 341-5400 Web: http://waterrights.ca.gov 

2002.2003.2004 
SUPPLEMENTAL STATEMENT OF WATER DIVERSION AND USE 

If the information below is inaccurate, please line it out in red and provide current information. 
Notifv this office if ow~rshiP. or addr.ess.changes oc(;!lr durina the fomiJJa.1Lear. 

Please C"omplete ana Return Tn1s l""orm r,y .nn.Y , ~~u~. 

*If the mail recipient's name, address or phone No. is wrong or missing, please correct. 

owner of Record: DOUGLAS T COLE; SHIRLLE MORGAN; 

PRIMARY CONTACT OR AGENT FOR MAIL & REPORTING: 

AQUA ENGINEERING & CONSUL TING 
C/0 SEAN BAGHEBAN 

STATEMENT NO.: S015022 
CONTACT PHONE NO.: (916)612-3539 

PO BOX 160621 
SACRAMENTO, CA 95816 

Source Name: 

Tributary To: 

County: 

Diversion Within: 

STANSHAW CREEK 

KLAMATH RIVER 

Siskiyou 

SW1/4 of NE1/4 Section 33, T13N, ROSE, HB&M 

Year of First Use: 

Parcel Number: 

A. Water is Used Under: Riparian claim ___ Pre-1914 right ___ Other (explain): --------

B. Year of First Use: (Please provide if missing above) 

C. Amount of Use: Enter the amount (or the approximate amount) of water used each month, using the table below. 

Amounts below are in: Gallons Million Gallons (MG) Acre-feet (AF) Other 
Year Jan Feb Mar Apr May June July Aug Sept Oct Nov 

2002 
2003 
2004 

D. Purpose of Use - Specify number of acres irrigated, stock watered, persons served, etc. 

Dec 

Irrigation---------- acres; Stockwatering --------- Domestic _________ _ 

Tot.al 
Annual 

Other (specify) ________________________________________ _ 

E. Changes in Method of Diversion - Describe any changes in your project since your previous statement was filed. 
(New pump, enlarged diversion dam, location of diversion, etc.) 

F. Please answer only those questions below which are applicable to your project. 

1. Conservation of water 
a.. Are you now e•mploying water conservation effo11s? YES _ NO 

Describe any water conse1vation efforts you have initiated: ________________________ _ 

b. If you are claiming credit for water conservation under section 1011 of the Water Code for your claimed pre-1914 appropriative right, please 
show the amount of water conserved: 

Reduction in Diversions: 

Year ___ (AF/MG) Year __ (AF/MG) Year __ ___ (AF/MG) 

Reduction in consumptive use: G~ 
-----(AF/MG) Year __ ------ (AF/MG) Year __ --------~(-AF-/MG) ~ 1,-\ 

I have data to support the above surface water use reductions due to conservation efforts. YES__ NO • \ 

Year 

ST-SUPPL (1-05) Page 1 of 2 
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2. Water quality and wastewater reclamation 

a. Are you now or have you been using reclaimed water from a wastewater treatment facility, desalination facility or water polluted by waste to 
a degree which unreasonably affects such water for other beneficial uses? YES __ NO __ . 

b. If you are claiming credit due to the sut:;>.;titution of reclaimed water, desalinated water or polluted water in lieu of a claimed pre-1914 
appropriative right under section 1010 of the Water Code, please show amounts of reduced diversions and amounts of substitute water 
supply used: 

Amount of reduced diversion: 
Year (AF/MG) Year __ ------ (AF/MG) Year __ ·-----(AF/MG) 

State the type of substitute water supply: ----------· 

Amount of substitute water supply used: 
Year (AF/MG) Year __ ------ (AF/MG) Year __ ------ (AF/MG) 

I have data to support the above surface water use reductions due to the use of a substitute water supply. YES NO __ _ 

3. Conjunctive use of surface w .. ter and groundwater 

a. Are you now using groundwater in lieu of surface water? YES NO __ _ 

b. If you are claiming credit due to the substitution of groundwater for a claimed pre-1914 appropriative right under section 1011.5 of the Water 
Code, please show the amounts of groundwater used: 

Year ----- (AF/MG) Year ________ (AF/MG) Year __ ------ (AF/MG) 

I have data to support the above surface water use reductions due to the use of groundwater. YES __ NO __ 

I understand that it may be necessary to document the water savings claimed in "F" above if credit under Water Code sections 1010 and 1011 is 
sought in the future. 

I declare that the information in this report is true to the best of my knowledge and belief. 

DATE:--------• 20 ____ at __________________________ ,, California 

SIGNATURE: -------------------------------------

PRINTED NAME: 
(first name) (middle initial) (last name) 

COMPANY NAME: ---------------------------------

If there is insufficient space for your answers, please use the space provided below. 

ITEM CONTINUATION 

GENERAL INFORMATION PERTAINING TO WATER RIGHTS IN CALIFORNIA 
There are two principal types of surface water rights in California. They are riparian and appropriative rights. 

A riparian right enables an owner of land bordering a natural lake or stream to take and use water on his riparian land. Riparian land must be in the same 
watershed as the water source and must never have been severed from the sources of supply by an intervening parcel without reservation of the riparian right to 
the severed parcel. Generally, a riparian water user must share the water supply with other riparian users. Riparian rights may be used to divert the natural flow 
of a stream but may not be used to store water for later use or to divert water which originates in a different watershed, water previously stored by others, return 
flows from use of groundwater, or other "foreign" water to the natural stream system. 

An appropriative right is required for use of water on non-riparian land and for storage of water. Generally, appropriative rights may be exercised only when 
there is a surplus not needed by riparian water users. Since 1914, new appropriators have been required to obtain a permit and license from the State. 
Appropriative rights can be granted to waters "foreign" to the natural stream system. 

Statements of Water Diversion and Use must be filed by riparian and pre-1914 appropriative water users as set forth in Water Code section 5100 with specific 
exceptions. The filing of a statement ( 1) provides a record of water use, (2) enables the State to notify such users if someone proposes a new appropriation 
upstream from their diversions, and (3) assists the State to determine if additional water is available for future appropriators. 

The above discussion is pro11ided for general information. For more specific information concerning water rights, please contact an attorney or write to this office. 
We have several pamphlets available. They include: (1) Statements of Water Diversion and Use, (2) Information Pertaining to Water Rights in California, and 
(3) Appropriation of Water in California. 

ST-SUPPL (1-05)" Page 2 of2 
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e SURNAME 

State Water Resources Control Board 
Division of Water Rights 

Winston H. Hickox 
Secretary for 

Environmental 
Protection 

901 P Street• Sacramento, California 95814 • (916) 657-0765 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812-2000 

FAX (916) 657-1485 • Web Site Address: http://www.swrcb.ca.gov 
Division of Water Rights: http://www.waterrights.ca.gov 

MAR 22 2000 

Douglas T. Cole 
92520 Highway 96 
Somes Bar, CA 95568 

Dear Mr. Cole: 

In Reply Refer 
to:332:KSN :SO 15022 

STATEMENT OF WATER DIVERSION AND USE, STATEMENT NUMBER SOl 5022 

Your statement of water diversion and use has been received and assigned the above number. 
You should refer to this number in any future correspondence to this office regarding the 
statement. 

A copy of the statement is enclosed for your records. 

Please notify us of any change in address or change in ownership. 

The law requires that supplemental statements be filed at three-year intervals. The form is 
automatically sent to you by the State Water Resources Control Board at the close of the period. 

Thank you for your cooperation. If you have any questions or concerns, please telephone me at 
(916) 657-1872. 

Sincerely, 

(1R1GlNAl. S\GMED BY: 

Koso Nodohara 
Sanitary Engineering Associate 
Petition Unit 

Enclosure 

KSNodohara:ksn/tvonrotz:3-17~00 
u:/ksn/S015022 ST-TRANS-LTR 

SURHM4ER.(5-99) }(~,v ~~? t"" lt)I{! 

DWR 'Ail REV J/% 

Gray Davis 
Governor 
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STATEMENT OF WATER DIVERSION & USE 

CLAIMANT ~ I ,.__....,--./ I"" ,,..Le : _-=u~o-u ...... c. ...... ".Z_._{~J4__.___..":>~___,'---_'---_""'~· _,.. __ -'------------

FI LE NUMBER: S015022 NAME INDX(S): -------- -----------
CLAIM(S) RECEIVED BY: MAIL OC DATE REC ID: / ;2 _ ,_ '1'? 

-- --

ACCEPT:----'-----'-- RETURN: STREAM· CODE: / o / 'y o (o ~ CJ ----

QUAD MAP CODE:, L:J- l9o jZ QUAD MAP NAME: So »ie-s /3a,... , . 
/ 

CALIF COORD: ZONE _. I_ N 6 7 8 5""3. oo E / >8 '7 '3 ~() 
REMARKS: --------------------------

S015022 
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.. ' . ,. - ... .. so1so22 

STATE OF CALIFORNIA 
STATE WATER RESOURCES CONTROL BOARD 

DIVISION OF WATER RIGHTS 98 ,,, n: 21 
STATEMENT OF WATER DIVERSION AND USE 

(This is not a Water Right) 
This statement should be typewritten or legibly written in ink. 

A. Name of person diverting water DoLLC\la....s T Co\e.. (M~rb\e_ M ouvf't_CAlV) Ro.v\c .. .b ') 
Address ~~5 Q..O Hi:3hwo..'.j 96 .::, 
SoW)e_s. 13ctr, CA 95568 Telephone: ( 530) 4-6'4-34-37 

B. Water is used under: ----==- Riparian claim;~ Pre 1914 right; ~ ~her (explain) 

C. Name of body of water at point of di version 5-ta.\l\ she-w (__~e._~~ 

Tributary to K\o.VV\~-\-h R·,~c._V'"~:l,_V\cf\CL ?o...e,_i~ic.... Oc,_e_a.,V) 
D. Place of diversion ~\Al~ ~5.-~ Section ::>~, Township \'3.t-..1, Range 6E.., _Ji_ B&M, 

5\sk'i'._!0\.l. County, and locate it on a print from a U.S.G.S. quad sheet or make a 

sketch on the section grid on the reverse side with regard to section lines and 

prominent local landmarks. Name of works \---1\a__...- bu_ Mo~nt~ 'Ko..V\C,V) 
E. Do you own the land at the point of diversion? YES[] NO~ 

F. Capacity of diversion works ~-5 :cfs =-~) Capacity of storage reservoir 

Type of diversic,1 facility: Gravity ,/ , Pump 

Method of measurement: Weir =-, Flurr.e /, Electric Meter Water Meter 

G. State quantity of water used each month in ~g1_l3I.:S ~ acre-feet 

Year Jan. Feb. March April May June July Aug. Sept. Oct. Nov. 

~~.5 ~9.5 .?,_9.5 ~q.s ~"-1. s '.).:1. S .Q...'.'.\. s ,'.l_ 9 . s ~9..S ~9..S ~~.s 

,gal:ons O.L acte-f~etl 

Estimate 

Total 

Dec. Annual 

~9.'::i 35+ 

If monthly and annual use are not known, check months in which water was used. State 
extent of use in units, such as acres of each crop irrigated, average number of 
persons served, number of stock watered, etc. 

--r;;+oi_ O,.Y\V\~ C.U/\f\()Q\ t--l \ 'S bQL)Q_d CV\ 0 .4-9_ d~ 
H. Annual water use in recent years: [v1aximum Minimum :gallons OI acre-feet! 

I. Purpose of use (•r,hat water is be used for) IYY,_3D....°t~OV\, ye._c:__~e_o...t10V), d.ovvu: .... s-1::..i~ 
J. General descriptio:1 or location of place of use (use sketch of section grid on reverse 

if you desire) 5-u... sle..iL-h::..Jn 
K. Year of first use as nearly as known 

L. Name of person filing statement _5~~e..='~:\.=V)'--'---~Js=~°S'---='\'h_g_b~=='-Q""--'V) ........ ..,_/_'1:::>_l~.~E..~~· ___________ _ 
Position: Age.vrt/Cansul±o...~ :f ,r · Mv. CD\--e.. 
Address: _:ro. Ec:i)( lcSOGcl ~~o....cro.VV\ev\t:O, cA q5g\6 

I declare t.::ide:: _~-:ce::alty c:f pe[..;u.::y :::...::: tne above is true and cor[ect to the best of my 
knovdedge a::d ae~ief. 

--~c=..-aJ---=c_r=----°'-----'--Y'Y"l-~e.Y\=-'*=-~:~(:)---------' California l 98 Dated: t\..)ov. ~7 ~'------

d~c.!2·~~cu,e 
~ .. / 

WR--40 (2/96) See !nscruc:icns on Reve[se Side 
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The location of t~e di7ersion poinc and che place of use may be skecched on this section 
grid. If it is used, please enter the section(s), township and range below and show any 
streams or ocher :a~d~arks that will assist in identifying the area. 

Section(s) 

Township 

INSTRUCTIONS: 

I 
-----i------

g LM f{,\~keY 
Tt3N 1 • 

I -----..------
' I 

" " I 

, \r,-e.:.·dtf s+i"'j , 

\

- ~c_UV_t!';~c~- ___ ~ ____ _ 
I Co.11\0L\ I 
I I 

I I 

Fr<::iWl. : 

I 

N 

-----~----- -----+------ -----+------ -----+-----
' I 

I 

I I I I 
-----,----- -----,----- -----,----- -----T-----

s 

Range \-\ U.VV\ \c.o \ d t 

A separate statement should be filed for each point of diversion. 

A duplicate ccpy will be returned for your file. 

Please send the completed statement to: 

WR-40 (2/96) 

(>, 

.... 

State Water Resources ~ontrol Board 
Division of Water Rights 
P.O. Box 2000 
Sacramento, CA 95812-2000 

B&M 
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e 
\v · 1 H. Hickox 

~tary fo r 
.. , ironmental 
Protection 

State Water Resources Control Board 
Division of Water Rights 

90 1 P Street• Sacramento, Ca li fo rnia 95814 • (916) 657-0765 
Mail ing Address: P.O. Box 2000 • Sacramento. California• 95812-2000 

FA.'l'.(916) 657-1485 • Web Site Address: http://www.swrcb.ca.gov 
Division of Water Rights: http://www.waterrights.ca.gov 

Gray Davis 
Gov~mor 

NOTICE OF APPLICATION 
TO APPROPRIATE WATER BY: -·~:. -_'_:-: __ ·--~ ------ --

APPLICATION 29449 DATE FILED March 27, 1989 

Notice is hereby given that Doug Dole, Heidi Cole, Norman D. Cole, and Caroline Cole have filed 
an application for a water right permit for diversion of water from Stanshaw Creek tributary to 
Klamath River in Siskiyou county. The State \Vater Resources Control Board (SWRCB) will 
determine whether a water right permit should be issued for the application and, if so , whether 
conditions should be included in the permit to protect the environment and other downstream 
water users. This notice provides a description of the proposed project and also describes the 
procedure and time frame for submittal of a protest against the application. This notice and future 
notices of Applications to Appropriate Water by Permit, may be viewed and printed at the 
Division of Water Rights web site www.waterrights.ca.gov. Any correspondence to the applicant 
shall be mailed to: 

Doug Cole, et al. 
92520 Highway 96 
Somes Bar, CA 95568 

DESCRIPTION OF THE PROJECT 

The applicant seeks a right to directly divert 3 cubic feet per second from Stanshaw Creek for 
hydroelectric power generation via flume of 12-inch deep, 24-inch wide, and 5,200 feet long, 
then through penstock of 16-inch diameter, 455 feet long steel pipe. The penstock is utilizing 
200 feet of fall to generate a maximum of 3 3. 9 kilowatts at 80% efficiency at a power plant just 
above Irving Creek. The maximum theoretical horsepower capable of being generated by the 
works is 56. 8. After use, the water will be returned to Irving Creek through the ditch, thence the 
Klamath River . 

The project is located approximately 6 miles north of Somes Bar and 21/ 2 miles west of 
Marble Mountain Wilderness. 

APPLICATION INFORtVlA TION 

The applicant proposes to divert water from Stanshaw Creek tributary to Klamath River. 
The Point of Diversion is located within the projected Section 33 , T 13 N, R6E, HB&M. 
The Place of Use is at the powerhouse within the projected Section 33, T13N, R6E, HB&M. 
The diversion and place of use are located within the County of Siskiyou . 
The discharge will be returned to Irving Creek in projected Section 4 Tl2N, R6E, HB&M. 

APNOTICE (2-99) 
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APPLICATION 29449 

Amount of water applied for: 3. 0 cfs (Direct Diversion), not to exceed a total of 2,168.1 AF A 
Water will be used for Hydroelectric. 
The applicant has requested to divert water from: January 1 to December 31. 

ENVIRONMENTAL INFORMATION 

Based on a preliminary review of information provided by the applicant, the project may have a 
potential for causing a significant effect on the environment. If you have information which 
indicates that the project will cause a significant effect on the environment, please send this 
information immediately to: 

Mr. Mike Falkenstein, 
State Water Resources Control Board 
Division of Water Rights 
P 0. Box 2000 Sacramento, CA 95812-2000. 

This information will be reviewed in accordance with CEQA. 

PROCEDURE FOR SUBMITTING PROTESTS 

Any person may file a protest against the application. The protest must be submitted in writing to 
the SWRCB and to the applicant within 40 days of the date of this notice. Parties may file 
protests based on any of the following factors: 

Injury to existing water rights. 
Adverse environmental impact. 
Not in the public interest. 
Contrary to law. 
Not within the jurisdiction of the SWRCB. 

All protests must clearly describe the objections to approval of the application and the factual 
basis for those objections. If the objection is based on injury to existing water rights, the protest 
must describe the specific injury to the existing water right that would result from approval of the 
application. In addition, the party claiming injury to prior water rights must provide specific 
information that describes the basis of the existing right, the date the use began, the quantity of 
water used, the purpose of use and the place of use. Please note that any water right permit 
issued by the SWRCB is subject to and includes conditions to protect vested water rights. 

If the protest is based on environmental grounds, or other factors listed above, the protest must be 
accompanied by a statement of facts supporting the basis of the protest. If sufficient information 
is not submitted, the SWRCB may reject the protest or request that the protestant submit 
additional information 

.AJlNOTICE (2-99) 2 
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APPLICATION 29449 

A protest should be submitted on a standard protest form available from the SWRCB, but can be 
submitted in letter form. Protests may be submitted by F A,,'C, but the original(s) must be 
submitted to the S\VRCB. An informational pamphlet is available that provides additional 
information relating to water rights and the procedure for filing protests. Please contact the 
person listed below if you would like a copy of the pamphlet or protest forms. For good cause, 
the SWRCB may grant an extension in time to file a protest. A request for an extension of time 
must be submitted in a timely manner, must specify the additional time required, and state why 
additional time is needed to file the protest. 

RESOLUTION.OF PROTESTS 

A copy of the protest shall be sent to the applicant. The protest shall include a description of any 
measures that could be taken to resolve the protest, including modification of the application 
(i.e., amount, season of diversion, etc.) or conditions (i.e., fish bypass flow, measuring device, 
etc.) that could be included in the water right permit. The protestant( s) and the applicant are 
encouraged to discuss methods that could be used to resolve the protest. If the protest( s) can not 
be resolved, the S\VRCB may conduct a field investigation with all interested parties or may hold 
a water right hearing. 

Please contact the engineer listed below if you would like to request an extension of time to file a 
protest. 

CONTACT PERSON 

To obtain additional information regarding this project, or to obtain copies of the protest forms or 
pamphlet, please call Yoko Mooring at (916) 657-1965. 

DATE OF NOTICE: 

APNOTICE (2-99) 3 
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State Water Resources Control Board 
John P. Caffrey, Chairman 

Peter M. Rooney 
Secretary for 

E11viro11111ental 
Protection 

Division of W:tler Rights 
901 I' Street• Sacramento, California 958 14• (91 6) 657-0765 f-AX (916) 657- 1485 

Mailing Address: P.O. Box 2000 • Sacramento, California • 95812-2000 
Internet Address: http://www.swrcb.ca.gov 

Pele Wilson 
Governor 

SEPTEMBER 15 1998 

Doug Cole, Heidi Cole, 
Norman D. Cole, Caroline Cole 
c/o Mr. Doug Cole 
92520 Highway 96 
Somes Bar, CA 95568 

Dear Mr. Cole: 

RECEIVED 

AUG - 11000 

'1ept. of F&G Regiol" 

In Reply Refer 
to:332:CM:29449, 29450 

UNAUTHORIZED DIVERSION--STANSHA W CREEK IN SISKIYOU COUNTY 

I understand that you have been involved in an ongoing discussion with the Division of 
Water Rights (Division) regarding your diversion and use of water from Stanshaw Creek in 
Siskiyou county. It is my understanding that you have on file with the Division, two pending 
applications to appropriate water, numbered 29449 and 29450. These applications were filed by 
the previous owner of your property in Somes Bar, California to authorize his diversions from 
Stanshaw Creek for use upon the parcel which you now own. You claim pre-1914 appropriative 
rights as a basis for your ongoing and, apparently increasing diversions for domestic use and 
hydroelectric power production and you have expressed a desire to withdraw your pending 
applications. 

To date, the Division has been unwilling to cancel your pending applications because you do not 
appear to have a valid pre-19 14 claim for the water you are currently diverting. The Division has 
supplied you and your attorney with evidence to show that the upper limit of your claim of 
pre-1914 appropriative rights is 0.49 cubic feet per second (cfs), continuous flow and may 
appropriately be only 0.11 cfs . This assertion is hased upon information contained within the 
May, 1965 bulletin by the Department of Water Resomces entitled "Land and Water Use in the 
Klamath River Hydrographic Unit" (Bulletin No. 94-6). This publication lists the property, 
which you now own and states that the total amount of water diverted for irrigation, domestic, 
stockwatering, and power production totaled 362 acre-feet, amrnally. This total usage equates to 
a continuous flow rate of approximately Y2 cfs . This information was verified by 
Mr. Marvin Goss, Forest Service Hydrologist, who lived on your propetiy while it was under 
prior ownership. Mr. Goss evaluated the flow capacity of the ditch as well as measuring the 
actual amount of water put to use generating power, and found that water had been used at a rate 
of0.49 cfs for many years. Mr. Goss determined the flow capacity of the ditch to be 1.25 cfs, 
limited by a low point in the channel. 

Please understand that the nature of any appropriative right is such that it is limited to the amount · 
of water put to continuous, reasonable and beneficial use regardless of the original "face value" "1 t. Q 
of the appropriation. Your predecessor in interest, Mr. Young, submitted a copy of a water ~ \ 
appropriation notice by Samuel Stanshaw dating well into pre-1914 times, claiming 

O 
~ C, \~~i \ 
~ 1 \ 'f\~ 

. . ) , ~~~'v 

o\~'b.G 
--~n\-

WR-193

005305



Mr. Doug Cole -2- SEPTEMBER 15 1998 

600 miner's inches ( 15 cfs) of water from Stanshaw Creek for mining purposes. You claim to be 
successor in interest to Mr. Stanshaw's water rights. Although you have submitted no 
information to suggest that those rights ever pertained to your parcel of land, the Division is 
willing to accept, given that you are the current operator of an obviously old ditch on 
Stanshaw Creek, that you are the successor in interest to Mr. Stanshaw's water rights. However, 
you are not entitled to the entire 15 cfs appropriation described in Mr. Stanshaw's original 
notice, due to the documented failure of the previous landowners to apply that amount of water 
to beneficial use; additionally, your ditch is not capable of carrying that much water and 
expansion of the ditch does not allow you to reclaim water previously lost by non use. All 
appropriative water rights are limited as to both amount and season to the amounts actually used, 
which has been documented, in your case, as a maximum of 0.49 cfs for power generation and 
domestic purposes. 

On September 23, 1997 an engineer from this office visited your site and observed that you were 
diverting water from Stanshaw Creek to supply your hydroelectric power plant. No 
measurements were taken at that time, but it was the opinion of the engineer that your diversions 
were well in excess of 0.49 cfs. Based upon the observations made during this visit, 
Division staff has attempted to help you understand the limitations of your claimed right and the 
need for the two pending applications. This subject has been discussed in considerable detail 
with your attorney. You continue to maintain that your current diversions are authorized by your 
"pre-1914 rights". As you have been advised by my staff, your "pre-1914 rights" are probably 
"limited to your domestic and irrigation needs, which amount to approximately 0.11 cfs. On 
June 3, 1998 an engineer from this Division measured the flow rate in your ditch (located upon 
public lands) and determined that you were diverting 2.4 cfs from Stanshaw Creek to operate 
your hydroelectric power plant. · 

The Division has received a report from the Department of Fish and Game that you have recently 
constructed a reservoir upon your property. It is difficult to envision how such a reservoir, 
constructed in 1998, could be authorized by a pre-1914 appropriative right. Although a pre-1914 
right may be changed as to purpose of use, place of use, or point of diversion without the 
approval of this Division, such a change cannot serve to increase the amount of the right. The 
construction of a new reservoir is generally considered to be an increase in a water right and 
usually requires the filing of a new application tQ appropriate water. 

At this time, the Division is willing to cancel application 29450, filed for 0.11 cfs for domestic 
and irrigation use, as soon as you complete and submit the enclosed Request for Cancellation 
form and the Statement of Water Diversion and Use form. It would appear that the diversion of 
this water is authorized under your pre-1914 claim of right. There is no information in our files 
to indicate that any diversion in excess of 0.11 cfs is authorized under your pre-1914 claim. 
Consequently, I recommend that you work with my staff to process application 29449. In the 
event you do not wish to process application 29449, please submit evidence to substantiate your 
alleged pre-1914 claim of right including a discussion of the recently constructed reservoir 
(capacity, amount and season of use, basis ofright). Such evidence should clearly show the 
extent water was continuously used from the time of the appropriation to the present. Our files 
indicate that the hydroelectric plant was installed in the l 940's, so you may wish to substantiate 
the use of this water between 1914 and 1950. Any claim in excess of 0.49 cfs should be 
accompanied by substantial evidence to refute the Department of Water Resourc_es' Bulletin 94-6 
as well as the testimony of Mr. Goss. 

WR-193
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Mr. Doug Cole -3- SEPTEMBER 15 1998 

If the Division fails to receive the following within 45 days of the date of this letter, this matter 
will be referred to our Complaints Unit to consider appropriate enforcement action which may·. 
include the imposition of Administrative Civil Liabilities (fines) of up to $500 per day for 
continued unauthorized use of water: 

1. Description and location of your reservoir, use thereof, and basis of right to store water. 
If a basis cannot be documented, submit the enclosed application forms, properly 
completed along with the required fees. 

2. Statement indicating whether you wish to continue processing application 29449; if not, 
substantial evidence which shows that your diversion of water has been continuously 
maintained in time and amount since December 19, 1914; 

3. Completed Request for Cancellation fom1 relating to application 29450 as well as a 
completed Statement of Water Diversion and Use for your domestic and irrigation 
use of water. Please note that, in accordance with Section 5105 of the Water Code, 
the Division is authorized to investigate and determine the facts relating to your 
diversion, at your expense, if you do not submit a properly completed Statement of 
Water Diversion and.Use within 60 days. 

If you have any further questions, Chris Murray, the engineer assigned to this case, can be 
reached at (916) 657-2167. 

Sincerely, 

ORIGINAL SIGNED BY: 

Harry M. Schueller, Chief 
Division of Water Rights 

Enclosures 

CERTIFIED 

cc: Nancy Smith, Esq. 
1041 East Green Street, Suite 203 
Pasadena, CA 91106-2417 

Department of Fish and Game 
/ Environmental Services 

c/o Mr. Ron Prestly 
601 Locust Street 
Redding, CA 96001 
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Winston H. Hickox 
Secretary for 

Environmental 
Protection 

State Water Resources Control Board 
Division of Water Rights 

901 P Street• Sacramento, California 95814 • (916) 657-2170 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812-2000 

FAX(916) 657-1485 • Web Site Address: http://www.swrcb.ca.gov 
Division of Water Rights: http://www.waterrights.ca.gov 

ORDER REJECTING AND CANCELING 

APPLICATION 29450 

Applicant: Doug Cole, Heidi Cole, Norman Cole, and Caroline Cole 

Source: Stanshaw Creek thence Klamath River in Siskiyou County 

Gray Davis 
Governor 

It is ordered that this application is hereby rejected and canceled, without prejudice, upon the 
records of the State Water Resources Control Board because a request has been received from, or 
on behalf o( the applicant that the application be canceled. 

Applicant is hereby.put on notice that any ~iversion of water from the proposed point(s) of 
diversion proposed under this application may be subject to an Administrative Civil Liability 
penalty ofup to $500 per day without further notice, pursuant to Water Code section 1052·et 
seq., unless the diversion is covered by an existing right. 

If diversions will be made under claim of riparian or pre-1914 water rights, diversions shall be 
documented by the filing of a Statement of Water Diversion and Use in accordance with Water 
Code section 5100 et seq. 

ORIGINAt ~r~l\11=n RY! 

Harry M. Schueller, Chief 
Divisfon of Water Rights 

Dated: JUL 161999 

APP-CAN-ORD (8-98) 
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AQUA ENGINEERING & CONSULTING 

:vater Rights • Bay Delta • Modeling • Design 

Mr. Chris Murray 
State Water Resources Control Board 
Division of Water Rights 
901 P Street 
Sacramento, CA 95814 

Subject: 332:CM:29449,29450 

Dear Mr. Murray: 

. November 25, 1998 

This letter is to inform you that I will be representing Mr. Douglas Cole concerning water rights 
for the Marble Mountain Ranch. Mr. Cole has retained my services and notified the State Water 
Resources Control Board (Qoard) in his November 18, 1998 letter. My clients and I are 
committed to working diligently with the Board staff to reach an equitable solution. 

· Also, per our telephone conversations on November 17 and 25, 1998, and considering the letter 
from the Board to my clients, dated September 15, 1998, I am taking the actions that are outlined 
below. 

• Filing a Registration of.Small Domestic Use Appropriation; 
• ·Filing a Request for Cancellation of Application 29450, and a Statement of Water Diversion 

and Use; 
• Working closely with Board staff to modify and process application 29449. 

I would like to thank you in advance for your professional cooperation and understanding. Please 
do not hesitate to contact me if you have any questions or concerns. I can be reached by 
telephone at (916) 612-3539. 

Sincerely, 

ORIGINAL SIGNED BY 

SEAN BAGHEBAN, P.E. 

cc: Mr. Douglas Cole 
92520 Highway 96 
Somes Bar, CA 95568 

RECEIVED 

NOV 3 01998 

Dept of F&G Region I 

Mr. Ron Prestly 
Department of Fis an Game 
Environmental Services 
601 Locust Street 
Redding, CA 96001 

P.O. Box 160621, Sacramento, CA 95816 Tel: (916) 612-3539 Fax: (530) 757-7564 
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·state of California The Resources Agency 

Memorandum 

To Steve Conger Dote: January 4, 1979 

\ 

Department of Fish and Game - Region 1, Eureka 

Sta.nshaw and Sandy Bar Creeks 
•' r·cte 

'111-.anks very much for your survey information on the above creeks. I had no 
iuformation whatsoever on either creek in the Eureka files. Rogers agrees 
with your analysis, that steelhead probably cannot negotiate the culverts. 
He also says that there is little or no steelhead habitat above the culverts 
bt1cause of very steep gradient. 

'J'ins will b~ of gre~t help at the next Project Development Tearn meeting 
with Caltra.ns about the culvert repairs. 

'!'hanks, again. 

Don A. La Faunce 
Assoc. Fishery Biologist 

DAL:km 

cc: Rogers 
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OOIFORNIA DIVISION OF FISH AND GAME STREAM SUR VEY FILE FORM No·------

NAME .. Stans haw .. Creek .......................................... ·····--·---------··········· ·-·· ····- ·CouNTY. S iski.;you ··--········---- ·--- ··-·· 

STREAM SEc~N .... ...... ........ .. FRoM ...... M?..-Y.:t.h .................................... To ..... '! .. !!!E.~ .. :i::1..2.1?.t.~~- ·····-···LE~GTH~2-mile 

TRIBuTAR y To .. _ .. Klamath .. River ........................................ ·-······--············--· Twp ... l)N ·- ···.R ... 6[ __ Sec, . .22_ .... . 

OTHER N AMEs.. ............... ............................ .. ·-···· ·--······················· ········--··-·····-·- RivER SYSTEM .... Klama. th River 
'• 

SoURcEs oF DA TA ...... S.tre.am .. S.\lrY.~Y-.. PY. .. G.LJt.fill9 ... §..n4 ... P.!.J~~Y.~~~.1 ... Q.l:11.! ... Q!'.:9..2 .... EJ/.4L72.::..• ___ _ 

EXTENT OP OBSEk VA TION 
lnclud1 N11111of San11or, D111, 1'.1c, 

LOCATION 
1.1'.LATION TO OTHl'.k 'l'ATUS 
GENEllAL DESC1IPTION 

Waw,bcd 
lm.mcdiast Du.i.aap Buia 
Ahicud, (k&111f) 
Gudi&Dl 
Width 
D,pch 
Flo,r (kao11) 
V,lochr 
Bouom 
Spawa..ina Aru, 
Pooh 
ShJtcr 
!arrlcn 
DiYCt&iO.D.I 
TunpcntDNI 
food 
A~uacic Planu 
Y1netr CoadhioEU 
Pollution 
Sprln11 

FISHES PRl!SENT AND SUCCUS 
OTHER VERTEBUTES 
FISHING INTENSITY 
OTHER RECREATIONAL USE 
ACCESSIBILl'rY 
O'l'N8RSHIP 
POSTIO 01. OPEN 
IMPI.OVEMENTS 
PAST STOCUNG 
GENl!1AL ESTIMATE 
UCOMMENDBD MANAGEMENT 
KUCH MAP 
UPU.ENCE.S AND MAPS 

Observations through entire section surveyed. 

Altitude: At mouth- 600 feet; Headwaters originate at 4720 feet. 
Gradient: 2afo 
Width: Average of 8 feet, narrowing to 4 feet in upper reaches surveyed. 
Depth: To 3 feet in pools; averaging 6- 10 inches, 
Fl.ow: Estimated at between 2- 5 cfs. 
Velocity profile: From mouth to 50 feet above culverts under hiway 96 

flow is rapid; Velocity becomes cascading further 
upstream as gradient of stream increases and depth 
decreases. 

Bottom: .Much of the stream bed is rubble, with little gravel and BOID9 

sand in pools. 
Spawning areas: Due to a lack of adequate spawning gravels there are 

few good spawning areas. Occasional gravelly pools 
observed below culverts, however some of these were 
silted and inordinately sandy. 

Pools: Pool to riffle ratio of about 1 :l; many pools of 2- J feet deep 
a bove hiway 96 culverts; large pool 3 feet deep and 6 feet long 
below twin culverts under 96, 

Shelter: Entire section surveyed densely overgrown with local hardwoods 
and bushes. 

Barriers: Two large U- shaped culverts under hiway 96, approximately 150 feet in 
length are probable barriers to anadromous salmonid migrations upstream. 
Gradient of culverts is long and gradual slope with a generally s100oth 
concrete bottom. Stream survey of summer 1964 (Clark and Bugbee) reports 
that local residents observed steelhead just below culverts but none above 
them. Approximately 50 feet above culverts area of cascades and shallow 
water leading to a 5 foot, 50 degree gradient ·waterfall constitute a pos
sible barrier to migrating fish, though in higher f1.ows fish may be ahle 
to bypass waterfall. 

Diversions: Many abandoned and inoperative rubber-tube type and steel piping diversiona 
observed above hiway 96 crossing. 

Aquatic plants: None observed, 
Pollution: None observed. 
Food: Gaddis, Stone, and Dragon fl.y obr:erved in larval stages, but not plentiful. 
Fishes present: Salmonid fry observed below culverts, probably steelhea.d sioolts, 

though not numerous. No fry of any type seen above culverts. 
Fishing intensity: LightJ though inoperative, abandoned dwellings observed near 

mouth of creek on south side, aptly referred to as the '01.d Man 
River Lodge 1 • . 

Accessibility: State route 96 crosses Stanshaw Creek t mile upstream from mouth; dirt 
road from 96 near crossing parellels creek to · the ioouth at lodge re
ferred to above. Upper section is accessible only by foot due to 
dense riparian growth, however forestry road 13fil.2 from 96 crosses 
headwaters of creek. 
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Owmership: From State Route 96 to mouth land is privately owned. 
USFS land. 

Posted or open\ Open. 

Station Data 

Station: 
Location: 
Width: 
Depth: 
Bottom: 
Spawning area: 
Flow and velocity: 
Stream condition: 
Water temperature: 
Air temperature: 
Tilm: 
Date: 
Weather: 
Altitude: 

Recommended management: 

1. 
Moutho 
8 feeto 
6 inches. 
Rubble to gravel. 
No. 
Rapid, II. 
Clear. 
60F. 
9QF. 
14.30. 
8/4/75. 
Clear. 
600 feet. 

2. 
t mile up from mouth. 
8 feet. 
2 feet. 
Sand, gravel, rubble. 
No. 
Slow, IIo 
Clear. 
62F. 
82F. 
1530. 
8/1/75. 
Clear. 
850 feet. 

P.ossible mdification of' culvert bottoms (ie. baffling, etc.) 
could open up jestern section of' stream for anadromous 
salmonids. Due to good canopy over stream, upper reaches above 
route 96 could be managed for resident rainbow trout, though 
they would probably have to be introduced. Manage lower 
section of stream as adequate anadromous salmonid otream. 

···~·· , :·JJ..\ 
... . ! ;· ~ , .. i.:_~-~--:.·~~) 

.. : : ; . . ,:c: : t•· ':·, ·' 1 [•.;' ... ·1 • ••. ,, ':;; 
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Sfa11show Cnek 'I-

SI~ kt 'jOv Co v n + ':1 ( 0 de.Gt Mc; t Forks o.f 
Ser IWl.o vi q "etdrari,le 

1:,,,,., 
Sc.le.: J. '"'' .. 3. .._, 1._ 
~Iott Svrvc,td - - - ..... 
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1. 

.. . 

........ 

:::T1:l'J~.ill Ah' CHl•:EK 
Siskiyou Cow1t y 

A 1!, '>-j Ir c: t:/ 

!1.6!: , T1;i-i 
J:l2Ji1ath HivE:r 

-

From the iilout h to 3 mJles upst r eeJ:l Lo the fo r ks . 
:. t:Ji.~e ~-6 cr os~es t i.e :::l.rea.1 a.1i.i thPre is a l so a l1. b . Forest 
.: cr·.Ji(:f.. roa r.. " l:icll le ave r 96 bcb:een : L .ni,hn·, Cr eek and 
~ : ,

0 
•• 1t..;'. ,·· r. r Cree k ruK'. crosses ~'. t.:!n s! taw Cr eek three miles 

upstren;·1 u t the i:-'o rks. 
t . ; . Forest '. crvi ce . 

'L'i:e s t.re : .. :., flow::=: fo r /+~! LtL~es tl:roue/ ,i steep cn.n;yon a.nc', is 
prj.uc-,r.i l? c,: ... c,·.dinr~ \,'c.ter. 

'.':1c can;,-on \.2.l l:.: exli :L!Jitecl v;:,rious hartiwooC:.s 2.nd firs, the 
d, ·,cA~:i ! .?.cl. vq'.1;:t:-~.l:, i o 11 tLat 1,ms ma.i nly berry vines and heavy 
br11sll. 

1 . Derth tiver;!f..e c:ei:·Lh \~as 6-8 inches . 
2 . !,::i.tiUi f v e r ;,..ge wir:tli 1-ia:s 3- 1+ fe ,,t. 
J . L•'low tl I c, t · s+-, j 1:1a ted 1'l m1 1-1as :!. - 3 c . 1'. s . 
I+ , I·ool- riffle r ntio. cascntilng \•!nter . 
5. /,Hi tucle i ;eu.th1aters or i.L;it1;.,.te aL 1+7;!0 f eet .J.11d the iih)uth is situated 

;iJ, 600 f f, et above 5ea leve1. 
G. GrfLci.ient ?U% 
7. ~h2.pe ol' ~t re2.:!t - 'fl:e stream bo t.Lou :Ls comrosed of coarse ruuble and 

bou]c.le rs . 

1 . ,'.112.c.romous f i.E: i wot:ld r,rob<'..bly be w1able t o u ~iJ.ize t his strea:n for spawning , 
howevE.r, r esicient tro ut npperently <lo spawn in th e upper reaches of the stream. 

lli'.BI'l'/i'f !.,UI Ti1Hll I'I'Y 

1 • 'l'r.e insects 1,ere s ca rce , but stone fly and c addis fly were present in small 
nwnbers . 

2 . 'l'Le re i s gooii [;:1i:.lte r tl1rouehout t he s trerun witlt low ha ngine trees and pools . 

~T:t.; .. i . U1~_TFUC'i'IC:1~~i 

1 . r U€ co the steq:ne~:s o J.' the stream, tile chances of anad.romous fis h getting 
beyonc. the cttJ.v, Y't 0 11 E,·.;r . 96 are very sl im. 1.ocal res:iclent s rer,ort that 
steel heac. cio ne.ke it uy; the roo.d , l>ut 110 t beyond . 

:;.. . .i~bout 1 ;~. 1:1ile[.~ urstr'5:D~;11 fror71 tl~e r oD ci there i. :·· t1n t0· .. trti·1e:.l~{ steer.· area about 
2·j) ;:2.1·ds i n l<:.nr.;tb t hal~ i . 0 nl c. liav t=; to be cor,dc.t red a ciE.n .lli te barrier . 

1. C.nl y three s al mo: itcs h'E: l 'C observed during the survey. '.L'l .ese 1·1ere located 
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-
diout :•1.i.J. 1:: (: :J:·,n 1·p,·,:.: 1. h : ~·1ume t, ke - of f ( see bc J.01~) , i'i:-.h seen \·1ere from 
h- 6 ;.nc:,r:,s i n le:n ,:-:t .. , -'."l 1<1 11 e! 'e ass umr,d t-,o be resident trout . 

'. .. 2..V; .. '..' J.(.i;~ 

I • f'. ppro;•:J.: Ii.I t ~r 1 :iti J.e U [)S [, re c'.'. l f rOlal 
cre0k . :.v,; rr .. ~e wh :ti. - 12 i nch 1: s ; 
(.5t j 1;:, t c<: bet1·1ee1, O. ;i rq1J ·1 c . 1· . :; . 

t l.1:: r o:.d , n .fJ.un e takes- off f ro!·1 t he 
,Lve r2.ge c1e1:th 11 incl,f: s ; j_t::; flow wa.s 

J t::.: r urpose: - w1l~:1own . 

;: . i,r.i:r o.;,~.i. 1r1,.te:J J· .. ·.d l € UJ ~;trea. ·1, a 4 i :1ch pi r-e line re111oves soi,?e of tl1e 
s t re3..i .! 1'l 01! . 

1 . i:r:.J to:s[,e :; iv.:: dre.;i.1 fer ~- res.Ld ent trout po; ulation . 

:.tJh; .,·.ny 

1 • 

;,, . 

4. 

St,m s lic>.\·1 Creek i s ap1~roxbiatE::J.y 4-f;. !'l'Ji l es in leneth \;U IJ a flov! of 2-3 c . f . s . 

The stre .ru ,I r; radi:1.i'. j 5 : '.O'.'.< \ i:ith l.e::iclwo.t r: rn at 4,ro feet ;wu the 1,1outh at 
600 fcEt c~cvE sea level . 

The strewn l ~ ::.·id.1:12.ri l;)' c c1sc:-1c;:i.nr; \-filter with littl e er no s:·-awning area for 
anadro;:ious fish . 

Tl,ree :;::.L ,1ouids were obs erved ciur j 11r; !:.lie: sm·vt;y . 

:·;an1;.ee !:.li e; stre a:r:1 for n 1·esidenL trout popu lation. 

~.l'::V, .Y Cft11·: : J ack Clark, !"~teve Bugbee 

SU fiV:~Y l.W :'3.:.. : t / 5 / 64 
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Sta..n4'1taw CHak 
SJ3kc.',you Co11111'!:J (0,-./e:,,., / ~so/ So/1111111 

:Qua.J,..":1/~ ) 

L'4!J«nd 
Seofe.: .tinc1, =.L ,,,,,;,. 

Po,.t,~ 8 u,.v~ •••••• 

JkG 
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. ,,, 
J ~ •' 

\ 

I 
I; / / ,,, 

Triouta.ry t o : ia.:i.math !li ver 

!'.~outh Lor.a t i on : 'l' . 13 P. , IL 6 E., ,',ect.i.on 1.5 , .S . W. :~uarter 

Stanshaw Creek , a t ributary to the 1Clamath ,liw!r, ha s a a r a:i. nn; e 
r.1rea of a!Jpr oxi.1nate ly 3,000 surf ace acre:,; . The c.tr::iinace :~xte nds in a n 
easter l y di r ecti -1n f r om its 1/Jo11th for a L,out Ii mil e s . ,even small Lrilm 
t aries emnt ~/ ~ nto t ho dr ~inage ar na . 

. -:='he dr a :i.na;_~e i s charA.c t eri zed by stP.en , beavi l y for e ste d mountains 
covered. p r :i. ma.r i l ;;r rri. t h f i r, ui w1 , i · ;n1l (~, alde r ano pni so:1 oak . 

ST!i:l:.J\l.l CC!llJITl(;J:S 

Physical P1·of i l e : The ave r <1~'. e f l ow oi' ,:itans haw Greek was e stimnted 
at L'J cfs . 'l'hi s est~ 1.v, t e ·. :~~ inade at Highway 96. The average width was 
about 15 foot anc the aver ,"; f ~ dept h was 7 i nche s . 

The Dool-r iff l e rA.t :i.o was est L111a t ec.l at r.,0 : 20 . 'l'hc enti re str~am 
i. s A. ,:er.i.e s cf' ?ool s t hat cascacie <.i.own t he stream bed . ltLffle s w8r e observed 
in limi t ed areas uut ·.rn:c,: :· e re conunon a iJove t he v;a t e r divers.Lon r ipe l ocated 
abou t 200 ynrds nL0ve t hn hi i)iway . 

The bot t on i s or edomi.nat.Rly rub:·.,1,1 :-1.n .-. G:)·,;L ,ers al t \!OUGh s o;;;e ;< rave l 
was oiJG·:!r ved i n ar eas 01' l rJss tor r ent i,1.l f l ow. 

::;he l t ur i ~; r1llu nua1 , L a.1011 ;_: .. i Lans i;w, Creek ·u1 Lhe ,.'o r rn 1) !' uciul ders, 
tiru~h, ,ioo ls , nnu l ogs • 

.S nann:i.n'.~ arc~a :Ls q;1i Le l~1a1.Ltecl :1n Stansi1c1w Gr ee:, 11specially jn the 
l on ,:Jf' ;:,, · r: ,.l:.l!.ler '..'!01' U.r) r1s . l : HJ ;;r i a :1bove the watu r di version pipe ,:ontains 
soirie r i. i' .' l ,-J vr -; a s ·- ~ t abl e ,·or spa;•,ni ; ;L nrwdromou s n s h . :>omc spav:nl ng 
!:'O t en ti al i:.i l oc;i Led fr o·.: t!-te mouth to 1..lw hj .::W/ay . 

:,Jur :;'1r :v ara :1 i :; a vrj l A.li l o alon:,. the 1rnt:irn s Lrl!,Hfl . .Pool f.i ;;i t h back
eddies are quite co1nnnn . 

3'1':f .-_;/1 .. •J: ,::,T:: :1_; '.L'J.U• ;0 

Log J ams : ,Si x pD-r t i ,~ l i.;arr:\.e r s of debris a ccumulat:!.ons ·:;er e r 8cor ded 
on Stansh aVI tJr e ek below tlie u~1r.1er li ra.i. t s to ,maurornous f:i. tih. 'I'hese bar rier s 

y 
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' • • t .. 

conLr: i :1ec.i ;~0 11t 'l)O cubic .:.\ ~e t of •1::iLer:i,11. rlone o.i' i..il ,: s e L>arr l e rs ,;r e 
a ::.o t : j , iJ ,·rri~r ;. n<J ar, pn: ~:,.mt, ren~)Val co,~s not s eem to ;·e pre;:;1;i11c . 

i';:itt-ral !.'-'r r"i.c rs : Ji. 7S y :iro 1011g ser ies of h i t;~1 .. ·alls cr(.!aLes ,F1 

i 1nor1 sscibl ·~ barrier ·V · nnacironous fish about o ne nll t·; r~b.Jve Lh :-: :,;o:1 th . 
Thase 1'alls sho~;l c, LH:l c .,,:s Lt: .:r ed as ti 1·.) u !"'Ptlr l.L::: i t,.., t:) at 1,H ,l'O:t',0 1.ts i'i '.;h . 

S;il :nonid fry ,::ere obser1ed in ;n.m:r ~1ools :,lo n~'. S t.a nshaw i..:ree1( . The 
f r y we i t o s11:al. t o 11a kc ,111 '.i.-.dent i.!.'icati.0:1 . 

A l ocal i"8:,ldent of tld.s ar ·3a s:iys he us iw t o see stcelh8ad n:nning 
up J Lar, ..;!rnw L1·ec k al t,;ou; :h no L 1·or sevr-: r;:il yc;irs . 

Sl:,;:inshav1 Creek has a dra·,_na[·;e area oi' ai1c11t J , ()JQ ,~U"'.Lnce acr ~s . 
The stream 1,a s ::i n :iol-r:i i.' 1.'le rat.io of ab c nt ,i· ): 20 . 
·; J.i·, ni11 :::ir :n _i.s J.j111Lb!u on Lhe 1;trt1a111 alt.hou;:h sorne .~reas contain 

gravel suitaule f01 · a nadr u, :ous l'i s h . 
Si>: e2.:· tial harrier s were loc:~terl b ,ilow tlte 11pper l :~:ni ts to annaro

r-1ous f · sh . The u1-- ne r lirni ts Lo anac;rc: .. -.o s . .'ic.i1 is a uont 1 111i le a iJove the 
:11outl1 and consist of a hir;h s u1·ies of fa.lls • 

. 'tC:CO:.;:i, !li.iA'!'.I OHS 

, 

1. . le1o1ove partjal \H1rr.i.tirs alt,hout',11 Llie;y are 1wt rj p!\!!JSin..; prol>lern . 
2 . .. ana('.e l m\',!r f1(jrL i 0 q~; u .ilow :;erles of falls as an anadrollll'US 

.,.'ishcry . 
3. _ .. ana1; e ar()r.1. a ~;o ve .1·;,;lls ,.i s a r ,)si, ent trou t s L:r,)a:,1. 

~urvey.:d b:r : 'i'o?i , .: a .. .urer o.nd ~k: ,\ruse 

Surve;{ecl on : . ·a y ;>.:, , l )'jl 
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Marble Mountain Ranch 
Stanshaw Creek 

Water Rights Report 
 

 Supporting Documents – 20.2.3 Small Domestic R480 
 
1. 9-3-09. SWRCB. to DFG. R480 

2. 4-8-05. SWRCB. to Cole. R480. pond registration 
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e 
Linda S. Adams 

Secreta,y for 
Environmental Protection 

TO: 

FROM: 

---.::r~ V. 
State Water Resources Control Board . . ·~-·-· 

Division of Water Rights 
I 001 I Street, 141

h Floor • Sacramento, Cali fo rnia 958 14 • 916.341.5300 

P.O. Box 2000 • Sacramento, California 95812-20?0 A 1'n J Arnold Schwarzenegger 
FadJ6.)4)5400 • M~,.wa",bo~drngo,/,~tcmgh" ~ iot/

7 
;;~: 

MEMORANDUM 

Gary Stacey, Regional Manager 
Department of Fish and Game 
Northern Region 
601 Locust Street 

i:9;~ 
Katherine Mrowka, Chief 
Inland Streams Unit 
DIVISION OF WATER RIGHTS 

'JJ{;: M ~ 10/:>)07, 

, .., 
. . 
I 

DATE: SEP O 3 2009 

SUBJECT: REQUEST FOR DEPARTMENT OF FISH AND GAME WRITTEN CONDITIONS FOR 
SMALL DOMESTIC USE REGISTRATION IN THE NAME OF DOUGLAS COLE, 
REGISTRATION NO. 0030945R, CERTIFICATE NO. R480; DIVERSION FROM 
s ·1-ANSHAW CREEK TRIGUTARY TC KLAMATH RIVER IN SISKIYOU COUNTY 

On August 25, 2009 and August 27, 2009 the Division of Water Rights (Division) staff discussed ore
mailed the Department of Fish and Game (OFG) regarding Small Domestic Use (SOU) Certificate No. 
R480 regarding the lack of DFG written conditions for the SOU. 

The Division of Water Rights (Division) received this Registration on September 9, 1999, and the 
Certificate was issued on November 30, 1999. Our records indicate that Division staff visited the site 
in May 1999. Mr. Squires, agent for Mr. Cole, indicated DFG had made a site visit and that Mr. Cole 
was entering into an Agreement with DFG. The Division never received either written conditions for 
the SOU, or a copy of the DFG Streambed Alteration Agreement. (DFG Code § 1600 et seq.) 

Mr. Cole returned his Re.gistrant Report and Request for Renewal in August, 2004, along with his 
renewal fee. A subsequent conversation with Yoko Mooring of this office and Jane Vorpagal, dated 
January 18, 2005, is summarized in a contact report in our records. Subsequently, on April 8, 200!i, 
the Division sent Mr. Cole a letter requesting that he contact DFG again to obtain a written clearance 
letter from DFG. Division staff stated that his renewal was pending the DFG clearance letter. This 
office never received a letter from DFG regarding clearance for this SOU, and consequently, 
Certificate R480 has not been renewed. 

Emails from Ms. Vorpagal of August 25 and 27, 2009 state that DFG has not issued clearance for this 
SOU, and DFG may require a new Streambed Alteration Agreement. The emails also state that 
Mr. Cole may need to file an Incidental Take permit for Coho. Please confirm in writing whether or 
not DFG will require either or both the Streambed Alteration Agreement and Incidental Take permit 
for this Registration. 

California Environmental Protection Agency 

y Recycled Paper 
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Gary Stacey, Regional Manager - 2 -
Department of Fish· and Game 

The ongoing protest regarding pending Application A029449, and the complaint regarding Mr. Cole's 
pre-191.4 claim of right are separate issues and should be considered separately. 

We will put a hold on the renewal process for this Registration for 45 days. If no response is received 
within 45 days of this letter, we will assume that DFG has determined that no special conditions for 
the Small Domestic Use Registration are required. We will proceed with the renewal process, if 
Mr. Cole submits his Report and Request for Renewal , along with the renewal fee. 

Enclosures: Copy of Original Application 
Copy of Certificate R480 

cc: (with enclosures) 

Jane Vorpagal 
Department of Fish and Game 
Northern Region 
601 Locust Street 
Redding, CA 96001 

bee: Katherine Mrowka, Steve Herrera , Chuck Rich (electronic copy of memo only) 

sjw:08282009: DCC: 09/02/09 
u:\perdrv\swilson\LSU SOU Registration\D030945R DFG clearance memo 08282009 
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MINIMUM FILING FEE: $100.00 
F!LE ORIGINAL & ONE COPY 

TYPE OR PRINT IN BLACK INK 
(For explanadon of entries required, see 
booklet • How to Rle an Application to 

Appropriate Water in california0
) 

STATE OF CALIFORNIA 
State Water Resources Control Board 

DIVISION OF WATER RIGHTS 9 9 
901 P Street, Sacramento 

P. 0. Box 2000, Sac~mento, CA 95812-2000 

r,..,_ 
.:·.:r~ I 7 

D APPLICATION TO APPROPRIATE WATER BY PERMIT 
or . . 

.'.'.' 0: r.- .,. 
._ '--·· I 

. '\,., 

(Check one 
box only) .C8J REGISTRATION OF SMALL DOMESTIC USE APPROPRIATION* 

(If this form is used to register a small domestic use appropriation, the 
terms "application" and "applicanr herein, and in related forms, shall 
mean •registration' and •registrant'.) 

Application No. __ 3_{ ....... ) 9.-1-'4_5_· __ R_ 
(Leave blank) 

1. APPLICANT 
:Do0:3,lo..cs. --r:- Cc:,\-e... 

(Name of applicant) 

9~5~0 \-H:1\,n,.)~ C\b 

(Mailing address) (City or town) 

(53q4-69- ~l.\-37 
(Telephone number where you may be reached 
between 8 a. m. and 5 p. m. • include ~ code) 

(State) (Zip code) 

2. SOURCE 

a. The name of the source at the point of diversion is --~--=-st.-=-a.._Vl. __ S....:;;;;a...h_o.._w_..;. __ C_r_eJL..;_"------
(lf unnamed, state that H is an unnamed stream, spring, etc.) 

tributary to K \ 0 W\ o..:::\-h '\<_ \ 'I e.. r ·-l-1,-e_ V\ CJl 'Po.. c...;-e, C:., a C..O..U.Vl 
b. In a· normal year does the stream dry up at any point downstream from your project? YES D NO )8( If yes, during 

what months is tt usually dry? From to ---------
What alternate sources are available to your project should a portion of your requested direct diversion season be 
excluded because of a dry stream or nonavailabiltty of water? ____.f\J""""""'"a.=...z...n ..... SL.,..._ ___________ _ 

3. POINTS of DIVERSION and REDIVERSION 

a. The point(s) of diversion will be in the County of _5 __ , ~_k_tj~C--"'~------------

b. List au points giving coordinate distances from section comer Point is within Base and or other tie as allowed by Board regulations i. e. (40-acre subdivision) Section Township Range Meridian 
California Coordinate System 

,&S,"300 1 ~ , \,589, 300' E. 5W 1/4of NE 114 33 ,~~ 6E \-\ 
CA. coc'R'D. -:ZO~E 1 

1/4of 1/4 

1/4of 1/4 

c. Does applicant own the land at the point of diversion? YES D NO~ 
d. If applicant does not own the land at point of diversion, state name and address of owner and what steps have been taken 
to obtain right of access: Aw"- C.C.\.V\t b~~ a.. re..c.o rtl.n...cl -eo.5e...W\e..V\t, 

FOR0053-R2 

•../. 

U.5. Fcre~-\:. Se..v-v·'"Uk . 
So \IY\ e S, lso.. Y , CoJ.l. ;:'c::, ~ n..i..°'- UJ},}q'r 

1>100.0 0 

~. 
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4. PURPOSE of USE, AIV1~ ~NT and SEASON 

a In the table below, state the purpose(s) for which water is to be appropriated, the quantities of water for each purpose, 
and the dates between which diversions will be made. Use gallons per day if rate is less than 0.025 cubic .foot per second 
( . approximately 16,000 aallons per dav). Purpose must only be ·oomestic• for registration of small domestic use.• 

DIRECT DIVERSION STORAGE 

PURPOSE. QUANTITY SEASON OF DIVERSION AMOUNT COLLECTION SEASON 
OF USE RATE 

AMOUNT 
(Irrigation, Domestic, etc.) (Cubic feet per 

(Acre-feet 
Beginning Date Ending Date Acre-feet Beginning Date Ending Date 

second or (Mo.& Day) (Mo. & Day) per annum (Mo.& Day) (Mo. & Day) 
gallons per day) per year) 

D<::>W\ t .. -':~-\:. t c.. \Q.O l)Cl.v'\ . \ rD~c.. 3 t 

. 
\O.D 

b. Total combined amount taken by direct diversion and storage during any one year will be \ O , c acre-feet. 
Wot to exceed 4,500 gallons per day by direct diversion or 10 acre-feet per annum by storage. 

5. JUSTIFICATION OF AMOUNT (For small domestic use registration, complete item b. only) 

a. IRRIGATION: Maximum area to be irrigated in any one year is------- acres. 

METHOD OF IRRIGATION ACRE-FEET NORMAL SEASON 
CROP ACRES (Sprinklers, flooding, etc.) PER YEAR Beginning Date Ending Date 

,,, 

b. DOMESTIC: Number of residences to be served is _3 ___ . Separately owned ? YES ..81. NO D 
Total number of people to be served is 9 . Estimated daily use per person is I 00 · 
Total area of domestic lawns and gardens is 8, 5 O O . square feet. (Gallons per day) 

lncidential domestic uses are·------------~-~~~--.---:---.---:--:-----
(Dust control area, number and kind of domestic animals, etc.) 

c. STOCKWATERING: Kind of stock _________ Maximum number ----------
Describe type of operation:---------------------------

d. RECREATIONAL: Type of recreation: 

e. MUNICIPAL: (Estimated projected use) 

POPULATION 

(Feed lot, dairy, range, etc.) 

Fishing D Swimming D Boating D 

MAXIMUM MONTH ANNUAL USE 
5-Year periods until use is completed Average daily use Rate of diversion Average daily use Acre-foot 

PERIOD POP. (gal. per capita) (cfs) (gal. per capita) (per capita) 

Present 

Other D 

Total acre-feet 

Month of maximum use during year is _______ . Month of minimum use during year is. _____ _ 
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f. HEAT CONTROL: The total area to be heat protected is net acres. 
Type of crop protected is 
Rate at which water is applied to use is gpm per acre. 
The heat protection season will begin about and end about 

(Date) (Date) 
g. FROST PROTECTION: The total area to be frost protected is net acres. 

Type of crop protected is 
Rate at which water is applied to use is gpm per acre. 
The frost protection season will begin about and end about 

(Date) (Date) 

h. INDUSTRIAL: Type of industry is ______________________ _ 
Basis for determination of amount of water needed is. ______________ _ 

i. MINING: The name of the claim is. ______________ . Patented D Unpatented D 
The nature of the mine is . Mineral to be mined is _______ _ 
Type of milling or processing is. ______________________ _ 
After use, the water will be discharged into ___________________ _ 

(Name of stream) 
in 1/4 of 1/4 of Section , T , R 8. & M. 

(40-acre subdivision) 

j. POWER: The total fall to be utilized is feet. The maximum amount of water to be used through the penstock 
is cubic feet per second. The maximum theoretical horsepower capable of being generated by the 

works is . Electrical capacity is kilowatts at o/o efficiency. 
(Cubic feet per second x fall+ 8.8) (Hp x 0.746 x efficiency) · 

After use, the water will be discharged into--------------------
(Name of stream) 

in 1/4 of __ 1/4 of Section ___ , T __ , R __ , __ B. & M. FERC No. ___ _ 
(40-acre subdivision) 

k. FISH AND WILDLIFE PRESERVATION AND/OR ENHANCEMENT: YES D NO D If yes, list specific species 
and habHaHype that will be preserved or enhanced in Item 17 of Environmental Information form WR 1-2. 

I. OTHER: Describe use:------------· Basis for determination of amount of water needed is 

6. PLACE OF USE 

a. Does applicant own the land where the water will be used? YES~ NOD Is land in joint ownership? YESD NOD 
(Alf joint owners should include their names as applicants and sign the application.) 

b. 

If applicant does not own land where the water will be used, give name and address of owner and state what arrangements 

have been made with the owner.-------------------------

USEISWITHN 
IF IRRIGATED 

SECTION TOWNSHIP RANGE BASE& 
PresenUy (40-acre subdivision) MERIDIAN Number 

of acres cultivated (YIN) 

6W 1/4of "1E: 1/4 33 \31\l 6E: H 
1/4of 1/4 

1/4of 1/4 

1/4of 1/4 

1/4of 1/4 

1/4of 1/4 

(If area is unsurveyed, state the location as if lines of the public land survey were projected, or contact the Division of Water Rights. If space 
does not permit Hsting all 40-acre tracts, include on another sheet or state sections, townships and ranges, and show detail on map.) 
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7. DIVERSION WORKS 

a. Diversion will be by g_ravity by means of_....;.-¥-_l-::UJN\..f..::--"'7-:--~---:--:--------------
(Dam, pipe in unobstructed channel, pipe through dam, siphon, weir, gate, etc.) 

b. Diversion will be by pumping from n /a.. Pump discharge rate - Horsepower 
(Sump, offset well, channel, reservoir, etc.) (cfs or gpd) ---

c. Conduit from diversion point to first lateral or to offstream storage reservoir: 

CONDUIT MATERIAL CROSS SECTIONAL DIMENSION LENGTH TOTAL LIFT OR FALL 
(Pipe or (Type of pipe or chaMel lining) (Pipe diameter or ditch depth CAPACITY 
channel) (Indicate if pipe is burled or not) and top and bottom width) (Feet) Feet + or- (Estimate) 

0,\->.V\~ E~\.~ \,'' '"'· ~ 
t.. ~· \t'\ • \.N..i: J-t_ 5, '2.0~ ' 401 \D' :l-~-'3.lJ 

?,f~ S'\'~(_11\Cb--\- \our,~ \~''. ~ 
' "' • C).)N\. • ltSS' 2cc' ', I ~.c;_ 3.Q 

I 
d. Storage reservoirs: (For underground storage, complete Supplement 1 to WR1, available upon request.) 

DAM RESERVOIR 

Name or number of Vertical height Freeboard Approximate Approximate Maximum from downstream Construction Dam length Damheift surface area 
reservoir, if any toe of slope to material (ft.) abovesp!I ay when full capacity water depth 

spillway level (ft.) crest (ft.) (acres) (acre-feet) (ft.) 

,o 

I 
e. Outlet pipe: (For storage reservoirs having a capacity of 10 acre-feet or more.) 

Diameter of Length of FALL HEAD Estimated storage 
outlet pipe outlet pipe (Vertical distance between entrance (Vertical distance from spillway to below outlet pipe 

finches) (feel) and exit of outlet pipe in feet) , outfet pipe in reservoir in feet) entrance (dead storage) 

f.. If water will be stored and the reservoir is not at the point of diversion, the maximum rate of diversion to offstream 
storage wm be cfs. Diversion to offstream storage will be made by: D Pumping D Gravity 

8. COMPLETION SCHEDULE 
a.Year work will start ~ / ~ b. Year work will be completed ____ \'\_l_°'-. ____ _ 
c. Year water will be.used to the full extent intended · ~c O 5 d. If completed, year of first use __ \.,.'&=-.7....i.6...L---

9. GENERAL 

a. Name of the post office most used by those living near the proposed point of diversion is. _________ _ 
b. Does any part of the place of'use comprise a subdivision on file with the State Department of Real Estate? YESD NOD 

If yes, state name of the subdivision. ________________________ _ 
If no, is subdivision of these lands contemplated? YES D NO D 
Is it planned to individually meter each service connection? YES D NO D If yes, When? _______ _ 

c. List the names and addresses of diverters of water from the source of supply downstream from the proposed point of 
diversion: · 

d. Is the source used for navigation, including use by pleasure boats, for a significant part of each year at the point of 
diversion, or does the source substantially contribute to a waterway which is used for navigation, including use by pleasure 
boats? YES D NO D If yes, explain: ___________________ _ 
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10. EXISTING WATER RIGHT 

Do you claim an existing right for the use of au or part of the water sought by this application? YES D NOD 
If yes, complete table below: 

Nature of Right Year of Purpose of use made in recent years Season 
Source I Location of 

(riparian, appropriative, groundwater.) First Use including amount, ff known of Use I Point of Diversion 

I 
I 
I 

I 

11. AUTHORIZED AGENT (Optional) 

With respect to .J8.'l all matters concerning this water right application D those matters designated as follows: 

(Telephone number of agent between 8 a m. and 5 p. m.) 

?.o. BC))(._ \b062.I S a..cn,. VV\ e.V'"l-+..o CA C\ 5 '8 \ 6, 
(Mailing address) (City or town) (State) {Zip code) 

is authorized to act on my behaH as my agent. 

12. SIGNATURE OFAPPLIGANl' AU."THCR\2.E.D A.GiE. (\..)T 

I pri) declare under penalty of perjury that the above is true and correct to the best of my ~ knowledge and belief. 
Dated £\Joy. ;17 19 q g , at So..c.r-°'.VV\e..vft.o , California 

(If there is more than one owner of the project, 
please indicate their relationship.) 

Ms.Mr. 
Miss. Mrs .. _______________ _ 

(Signature of applicant) 

Additional information needed for preparation of this application may be found in the Instruction Booklet entitled 'HOW TO FILE AN 
APPLICATION TO APPROPRIATE WATER IN CALIFORNIA'. If there is insufficient space for answers in this form, attach extra sheets. 
Please cross-reference all remarks to the numbered item of the application to which they may refer. Send original application and one 
copy to the STATE WATER RESOURCES CONTROL BOARD, DIVISION OF WATER RIGHTS, P. 0. Box 2000, Sacramento, CA 
95812-2000, with $100 minimum filing fee. 

NOTE: 
If this application is approved for a permit, a minimum pennit fee of $100 will be required before the permit is issued. 
There is no additional fee for registration of small domestic. 

FOR0053-R2 
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13. MAP 
(Please complete legibly, • ~s much detail as possible, or attach a suitable alt jve.See example in instruction booklet.f · 

SECTION(S) __ 3;;;;__3 ___ TOWNSHIP \°3 \'-.J RANGE_6_E_ , _H_ B. & M. 

North 

E 

s 

0 500 1000 2000 3000 4000 5000 FEET 

0 1/4 Ml 1/2 Ml 3/4MI 1 MILE 

(1) Show location of the stream or spring, and give name. 
(2) Locate and describe the point of diversion (i. e. the point at which water is to be taken from the stream or spring) 

in the following way: Begin at the most convenient known comer of the public land survey, such as a section 
or quarter section comer (if on unsurveyed land more than two miles from a section comer, begin at a mark 
or some natural object or permanent monument that can be readily found and recognized) and measure 
directly north or south until opposite the point which it is desired to locate; then measure directly east or west 
to the desired point. Show these distances in figures on the map as shown in the instructions. 

(3) Show location of the main ditch or pipeline from the point of diversion. 
(4) Indicate clearly the proposed place of use of the water. 

14. SUPPLEMENTAL INFORMATION 

a. If you are applying for a permit, Environmental Information form WA1·2 should be completed and attached to 
this form. 

b. If you are registering a small domestic use, Fish and Game Information form WR1-3 should be completed 
and attached to this form. 

c. If you are applying for underground storage, Supplement 1 to WR 1 (available upon request) should be completed 
and attached to this form. 

FOR0053-R2 
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STA TE OF CALIFORNIA 
STATE WATER RESOURCES C01''TROL BOARD 

DMSION OFWATER RIGHTS 
901 P STREET, SACRAMENTO, CA 95814 

MAILING ADDRESS 
· P.O. BOX 2000, SACRAMENTO, CA 95812-2000 

REGISTRATION OF SMALL DOMESTIC USE APPROPRIATION 
FISH AND GAME INFORMATION 

APPLICATION NO. 3 0 q tf s'J R 
(leave blank) 

IN ORDER FOR YOUR REGISTRATION OF SMALL DOMESTIC USE TO BE ACCEPTED AS COMPLETE, YOU 
SHOULD DO THE FOLLOWING: 

A) Complete Applicatioru'Registration for WR 1 to the best of your ability. 

B) Contact the En\'irorunental Services Supervisor for the California Depanment of Fish and Game region in 
which your diversion wilJ be located (see last page of this form) to discuss your project and the 
information to be included in this form. 

C) Complete, sign. and date this form. (Note cenification above your signarure). 

. . . 
D) Send a copy of this form and a copy of form WR 1 to the Environmental Services Supervisor of the 

regional office of the California Department of Fish and Game (see last page of this form for-address). 

E) Send the original of this form and form WR 1 to the Division of Water Rights at the mailing address given 
at the top of this page. 

IF YOUR COMPLETED FORMS MEET THE REQUIREMENTS OF THE WATER CODE, IF YOU HAVE PAID THE 
$100.00 FILING FEE. A.ND IF YOUR DIVERSION WILL NOT BE FROM A STREAM DECLARED BY THE STATE 
WATER RESOURCES CONTROL BOARD TO BE FULLY APPROPRIATED OR FROM A STREAM SEGMENT FOR 
WHICH THE DEPARTMENT OF FISH AND: GAME HAS ESTABLISHED STREAMFLOW REQUIREMENTS (fHE 
DIVISION OF WATER RJGHTS MAINTAINS CURRENT LISTS FOR THESE), YOUR REGISTRATION WILL BE 
ACCEPTED AND EVIDENCED BY A CERTIFICATE OF REGISTRATION. A COPY OF WHICH WILL BE MAILED 
TO YOU. 

PROJECT DESCRIPTIO:S 

1. ProJide a brief description of your project including, but not limited to, the type of diversion strucrure and conveyance 
. facilities. any existing facilities, and how the project will operate. 

W o-."tu i. s. &v u-te..c:1- ~o W\ 5-lo..VI. 4.o...uJ Gu.le. '""-d.. <:..ovt v ~ e..d.. 

OwV\..Ll < i s. Doaj°' s T. Co\ -e.. · .. 

5 o W\-e..s Bcxv , C-A C\ 5 5 E:, 1S 

WR 1-3 (3/97) 
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FISH AND WILDLIFE INFORMATION 

2. 

3. 

Will this project require a Department of Fish and ·Game Streambed Alteration Agreement? ~o 
been filed? '{\ {q.. 

If yes, bas one 

What resident or migratory game or nongame fish species occur in affected streams? _5 __ t_c.a! __ ~-----'-------
ye..s,~-l. ·ty()~ 

What season of the year do they occur in the stream? · __ Y_e_o_Y"_-_. _r_· ~_u.Y\. __ d. ______________ _ 

4. Do any plants or animals which are (1) federally-identified as candidate. threatened, or endangered; (2) state-listed as rare, 
threatened, or endangered; or (3) listed by the Department of Fish and Game Narural Diversity Data Base-occur in the project 

area? --=-~C>;..._~-------~-----------------------~-------------------------------

(If so. a survey will need to be completed that identifies the species and the habitat requiring protection.) 

5. Will your project have an adverse effect on any resident or migratory fish populations, any wildlife populations. or any 
rare or endangered plant or animal species? No If so. explain: _._.Y)...._,_I..-Cb=-------------------

6. 

7. 

WilJ your project adversely affect wetlands? ---~,____o __ _ 

(If so, a survey will need to be completed that identifies the habitat requiring protection.) 

What m~asures are you proP,osing to incorporate into yo»r project to protect fish, wildlife. or endangered or rare 
species? Awro?v-·tdn_ se..o-~ul/'\.o....L -¥',sh ~l()t.t.JS. 

CERTIFICATION 

By signing and submitting this form to the State Water Resources Control Board. I cenify that I have contacted the Environmental 
Services Supervisor for the California Department of Fish and Game region in which my point of diversion is located, that I have 
furnished a copy of this form and Application/Registration form WR 1 to said Supervisor. and that I will comply with all lawful 
conditions required by the California Department of Fish and Game. 

I further cenify that all of the information given in this form is true and correct to the best of my knowledge and belief. 

Date: kJo". 2-.7, \C\qg Signarure: ~~.., ff~~, 
Seo..V\ '.B°'%~CIJV\. CA~ e..d:.. ~ r-e..~rel') 

TELEPHO='iE :',;L",MBER C[TY STATE ZIP 

~~ -i-3 (3/97) 
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• • STATE OF CALIFORNIA 
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY 

STATE WATER RESOURCES CONTROL BOARD 

DIVISION OF WATER RIGHTS 

SMALL DOMESTIC USE REGISTRATION 

CERTIFICATE NO. R 480 -----------
Application 3094SR of Douglas T. Cole 

92520 Highway 96 
Somes Bar, CA 95568 

filed with the State Water Resources Control Board (SWRCB) on September 17, 1999 meets the . 
requirements for registration of small domestic use specified in Article 2. 7 ( commencing with section 
1228) of Chapter 1 of Part 2 ofDivision 2 of the Water Code: The appropriation is subject to the 
following conditions. 

1. Source: Tributary to: 

Stanshaw Creek Klamath River thence 
Pacific Ocean 

within the County of Siskiyou 

2. Location of Point of Diversion: Point is within S~ion Township Range Base and 
By California Coordinate System, (40-acre Meridian 
Zone I subdivision) 

North 785,300 feet and SW%ofNE% 33 13N 6E H 
East ~,S89,300 feet . 

3. Purpose of 4. Place of Use: Section Township Range Base and Acres 
·Use: Meridian 

DOMESTIC SW%ofNE% 33 13N 6E H 

The place of use is shown on a map on file with the SWRCB .. 
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... 

• • 
APPLICATION 3094SR REGISTRATION CERTIFICATE NO. R. ._4 __ 80 ____ _ 

5. The water appropriated shall be limited to the quantity which can be beneficially used and 
shall not exceed 10 acre-feet p~r annum to be collected from January 1 to December 31 of each year. 
The capacity of the reservoir shall not exceed 10 acre-feet which is the stated capacity shown in the 

registration. 

The total amount of water to be taken from the source shall not exceed 1 O acre-feet per water year 
of October 1 to September 30. 

6. Appropriation of water pursuant to this registration shall be made in accordance with the 
information set forth in the completed registration form as to source, location of point of diversion, 
purpose of use, place of use, and quantity and season of diversion. This information is reproduced as 
conditions 1 through 5 of this certificate. 

7. The appropriation registered herein shall be limited to the use of water in houses, resorts, 
motels, organiz.ation camps, campgrounds, and other similar facilities, including the incidental 
watering of domestic stock for family sustenance or enjoyment, the irrigation of not to exceed one
half acre of lawn, ornamental shrubbery, or gardens at any single establishment, and the human 
consumption, cooking, and sanitary needs at campgrounds or resorts. 

8. Any storage of water registered herein may include impoundment for incidental aesthetic, 
recreational, or fish and wildlife purposes. 

9. This appropriation is limited to the season of diversion specified in condition 5 herein. If such 
specified season is less than the actual season of need, an alternative supply of water, or other valid 
right, shall be utilized for all uses outside of the season registered herein. 

10. Pursuant to California Water Code sections 100 and 275 and the coxnmon law public trust 
doctrine, all rights and privileges under this registration, including method of diversion, method of 
use, and quantity of water diverted, are subject to the continuing authority of the SWRCB .in 
accordance with law and in the interest of the public welfare to protect public trust uses and to 
prevent waste, unreasonable use, unreasonable method of use, or unreasonable method of diversion 
of said water. 

I l. This appropriation is subject to prior rights. Registrant may be required to curtail diversion 
or release water stored during the most recent collection season should diversion under this · 
registration result in injury to holders of legal downstream senior rights. If a reservoir is involved, 
registrant may be required to bypass or release water through, over, or around the dam. If release of 
stored water would not effectively satisfy downstream prior storage rights, registrant may be 
required to otherwise compensate the holders of such rights for injury caused. 

12. Registrant shall allow representatives of the SWRCB, and other parties as may be authorized 
from time to time by the SWRCB, reasonable access to project works to determine compliance with 
the tenns and conditions of this registration. 
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• • 
APPLICATION 30945R REGISTRATION CERTIFICATE NO. R. _4.......,8_0 __ 

13. If the registrant does not own the point of diversion, this registration shall not be construed 
as conferring upon.the registrant right of access to the point of diversion. 

14. To the extent that water available for use under this registration is return flow, imported 
water,-or wastewater, this registration shall not be construed, as giving any assurance that such 
supply will continue. 

15. Diversion works shall be constructed and water applied to beneficial use with due diligence. 

16. In accordance with sections 1600 through 1607 and 6100 of the Fish and Game Code, no 
work shall be started on the diversion works and no water shall be diverted until registrant has 
entered into a stream or lake alteration agreement with the California Department of Fish and Game 
and/or the Department has determined that measures to protect fishlife have been incorporated into 
the plans for construction of such diversion works. Construction, operation, and maintenance costs 
of any required facility are the responsibility of the registrant. 

17. In ·compliance with section 5937 of the Fish and Game Code, if storage or diversion of water 
under this registration is by means of a dam, registrant shall allow sufficient water at all times to pass 
through a fishway or, in the absence ofa fishway, allow sufficient water to pass over, around, or 
through the dam to keep in good condition any fish that may be planted or exist below the dam; 
provided that, during a period of low flow in the stream, upon approval of the California Department 
of Fish and Game, this requirement will be satisfied if sufficient water is passed through a culvert, 
waste gate, or over or around the dam to keep in good condition any fish that may be planted or 
exist below the dam if it is impracticable or detrimental to pass the water through a fishway. In the 
case of a reservoir, this provision shall not require the passage or release of water at a greater rate 
than the unimpaired natural inflow into the reservoir. 

18. The facilities for diversion under this registration shall include satisfactory means of 
measuring and bypassing sufficient water to satisfy downstream prior rights and any requirements of 
the California Department of Fish and Game. 

19. No construction shall be commenced and no water shall be diverted under this registration until 
all necessary federal, state, and local approvals have been obtained, including obtaining and 
complying with any waste discharge requirements from the appropriate California Regional Water 
Quality Control Board. 

20: This registration does not authorize any act which results in the taking of a threatened or 
endangered species or any act which is now prohibited,. or becomes prohibited in the future, under 
either the California Endangered Species Act (Fish and Game Code sections 20SO to 2097) or the 
federal Endangered Species Act(l6 U.S.C.A. sections 1-531 to 1544). Ifa "take" will result from 
any act authorized under this water right, the registrant shall obtain an incidental take pennit prior to 
construction or operation. Registrant shall be responsible for meeting all requirements of the 
applicable Endangered Species Act for the project authorized under this registration. 
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• • 
APPLICATION 30945R REGISTRATION CERTIFICATE NO. R. ~4m10~==-

21. This registration is subject to the submittal of a report of water use and satisfactory renewal of 
the registration, on forms to be furnished by the SWRCB, including payment of the then-current 
renewal fees prior to the expiration of each five-year period following the date of first filing the 
completed registration. 

22. The point or points of diversion and the place of use registered herein may be changed by 
filing a completed amended registration form with the SWRCB, including payment of the then
current registration fee. Such change shall not operate to the injury of any legal user of the water 
involved. 

23. The appropriation registered herein shall be totally or partially forfeited for nonuse if the 
diversion is abandoned or if all or any part of the diversion is not beneficially used for a continuous 
period of five years. 

24. The appropriation registered herein is subject to enforcement, including but not limited to 
revocation, by the SWRCB if 1) the SWRCB finds that the registrant knowingly made any false 
statement, or knowingly concealed any material fact, in the registration; 2) the registration is not 
renewed as required by the conditions of this certificate; or 3) the SWRCB finds that the registrant 
is in violation of the conditions of this registration. 

25. In the event that water is to be collected to storage under this registration, the ~egistrant 
shall install and maintain an outlet pipe of adequate size and capacity through the dam, as near as 
practicable to the bottom of the natural stream channel so that water that is not authorized for 
collection to storage can be bypasse~ through the dam. In the event that the dam is already 
constructed, registrant shall provide other means satisfactory to the Chief of the Division of Water 
Rights for bypassing water. Before storing water in the reservoir, registrant shall provide evidence 
that substantiates that the outlet pipe or other means of bypassing water has been installed. 
Evidence shall include photographs showing the completed works or a certification by a registered 
engineer. The facilities shall be maintained and operated to ensure compliance with the terms of 
this registration. 

Dated: l l f , s / ~ '"f 

SOR-CERT (9/99) 

STATE WATER RESOURCES CONTROL BOARD 

~~ 
~ Harry M. Schueller, 
I-::= Division of Water Ri 
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Division of Water Rights • e State Water Resources Control Board 

Alan C. Lloyd, Ph.D. 
Agency SecreJary 

1001 I Street, 14th Floor• Sac~mento, California 95814 • 916.341.5300 
Mailing Address: P.O. Box 2000 • Sacramento, California 95812-2000 

FAX: 916.341.5400 + www.waterrights.ca.gov 

Arnold Schwarzenegger 
Governor 

APR O 8 2005 

Douglas T. Cole 
92520 Highway 96 
Somes Bar, CA 95568 

Dear Mr. Cole: 

In Reply Refer 
to:331 :YM:D30945R 

SMALL DOMESTIC USE REGISTRATION D30945R, CERTIFICATE NO. R480, 
STANSHAW CREEK TRIBUTARY TO KLAMATH RIVER IN SISKIYOU COUNTY 

Thank you for submitting a Report of Registrant for your pond. After reviewing your file for 
renewal and contacting the Department of Fish and Game (DFG), there has apparently been no 
clearance issued from the DFG on Certificate No. R480. However, on November 17, 1998, your 
agent of record (Sean Bagheban) signed a form stating you had contacted an Environmental 
Services Supervisor from DFG. 

As Condition 19 of Certificate No. R480 states, you are required to obtain all necessary federal, 
state, and local approvals. Your specific attention is directed to Conditions 16, 17, and 18. 
Before your certificate is renewed, you are requested to send the Division of Water Rights a copy 
ofDFG clearance. If you do not have one, please contact DFG and obtain written clearance. 
Your renewal is pending submittal ofDFG clearance. 

If you have any questions, please call me at (916) 341-5362. 

Sincerely, 

~Jr)~J 
Yoko Mooring 
Engineering Associate 
Water Rights Processing 

cc: Jane Vorpagel 
Northern California Region 
Department of Fish and Game 
601 Locust Street 
Redding, CA 96001 

California Environmental Protection Agency 

,t:JRecycled Paper 
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Marble Mountain Ranch 
Stanshaw Creek 

Water Rights Report 
 

 Supporting Documents – 20.2.4 Young's Ranch 
 
1. 02-04-93.SWRCB.to Young's.App29450 

2. 03-17-90.Consultant.Hydrology Report.Young's Ranch 
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" SURNAME/ALES 

Y() ~ "14 , r 9 vU7 5 wXC b / '((,JI I ~ 

-

/o~p,, J•( . ),). (/ 5 ,02 

(916) 657-1951 ;rr:1ri/;or. ',1 ' 0 °I 

FAX: {916) 657-2388 trd(A I I 

FEBRUARY O 4 1993 

Robert E. and. Mary Judith Young 
c/o Thomas W. Birmingham 
770 L Street, Suite 1200 
Sacramento, CA 95814 

Dear Mr. Birmingham: 

.1''/c l 1 I I I l 

In Reply Ref er 
to:333:KOM:29450 

APPLICATION 29450 OF ROBERT E. AND ·MARY JUDITH YOUNG--STANSHAW CREEK IN SISKIYOU 
COUNTY 

On July 22, 1992, Division of Water Rights (Division) staff wrote to inform 
your clients, Robert and Mary Judith Young, that additional information is 
required before Division staff will be able to complete the initial review of 
Application 29450. No response was received. The issues which require a 
response are listed below. 

The first issue which must be addressed is the quantities of water which were 
requested for both domestic and irrigation purposes . The application requests 
a right to directly divert 0.22 cubic feet per second (cfs) for domestic 
purposes. 3 residences, 44 recreational vehicle hookups, 11 housekeeping 
cabins, 14 mobile homes and one lodge will be served. Based on the· quantities 
considered reasonably necessary pursuant to Title 23, California Code of 
Regulations Section 697, Division of Water Rights (Division) staff calculates 
the total beneficial use for these facilities to be 0.02 cfs. 

Beneficial use was calculated using 75 gallons per day (gpd) per person for 
the residences, and an average of 4 persons in each house . The recreational 
vehicles are estimated to use 30 gpd for 2 people. The ·housekeeping units 
would require 55 gpd for four people, and the mobile homes would require a 
similar amount of water. No information was provided about the lodge. Thus, 
Division staff estimates that 20 people would use the lodge, and each person 
would require 55 gpd. If any of these estimates are incorrect, please provide 
information regarding actual occupancy rates and water duties. Based upon 
these estimates, Division staff reconnends that domestic use under 
Application 29450 be reduced to 0.02 cfs . The 0.02 cfs was calculated by 
multiplying the number of each type of facility, such as 3 residences, times 
the estimated daily usage (75 gpd), times the number of persons (4 people), 
then multiplying by the conversion factor of 1 cfs per 646,317 gpd . 

SURNAME ~ 1-}-'b / 4se( .z,6,A,y 

E~JTl: ·-

OW,t s,o :;:, . ~ =~ 
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FEBRUARY O 4 1993 

Robert E. and Mary Judith Young -2-

Irrigation water duty of 1 cfs for each 80 ·.acres of irrigated area is 
considered reasonable for Siskiyou county. Thus, irrigation of the 7 acres of 
alfalfa listed in the application should require 0.09 cfs. The application 
requests 0.12 cfs . Thus, Division staff reconmends that Application 29450 be 
reduced to 0.09 cfs for irrigation purposes. Please respond and state whether 
your client concurs with these recommendations. 

Additional information is also required to complete the environmental 
supplement to the application. The following information is required: 

Question 4 of Environmental Supplement 

Indicate whether or not any permitting agency prepared any environmental 
documents for the project. If so, ·please complete the answers to the last 
part of questions number 4. 

Question 7b 

Please describe the types of existing vegetation (such as grasslands, pine 
forest, oak-grass foothills, etc.) at the point of diversion, i11111ediately 
downstream of the point of diversion, and at the place where the water is to 
be used. Please be sure to include photographs of these areas with the 
vegetation types showing in the photographs. 

Question 8 

Indicate what changes in the project site and surrounding area will occur or 
are likely to occur because of construction and operation of the project. 

Oyestion 16 

Indicate whether or not your client is wi1ling to make the changes in the 
project as reconrnended by the Department of Fish and Game . 

A response is requested within the next 30 days. Please note that failure by 
an applicant to comply with a written request for information within a 
reasonable time may be cause for the Division to cancel an ·application 
pursuant to Government Code Section 65956{c) . Division staff is available to 
answer any questions you might have . I can be contacted at {916) 657-1951. 

Sincerely, 

'~IGINAL SIGNED B':' 
Katherine Mrowka 
Associate WRC Engineer 
Hearings Unit 

cc: Robert E. and Mary Judith Young 
Young's Ranch 
Somes Bar, CA 95568 
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r'' -
Maren 17. •890 ~ r•·r 
MarvfnG«. 
1881 F1eldttraak AD 
Arcata, CA~5521 

Mr. Jeffri,v~Meilh
PO Sax 18 
Ol'Ovila, C , 85865 

; 

Re: lnfbnnallan Naaded from HydrOICQJst (MS. Sh0f1. 11127/89) 

O..Mr. M~h. 

'Tbe ~=IO -...UO,, w,,u req--, in - - IO Ma, Shan, - 11/271119: 
haw 0-. wasersnad area at taung's Ranch cffwr8iDn~ 2285ae(S.57 mi2>. 

Mdlntain Homa R.udl sLD-Wil&IShed area: 190ac(0.30 mi2J, or Mft Of U'l8 Stanshaw Creek waaahed area. a.r.: Fcxk1 att11e&aman NW. USGSTopo. Quad, (1955}. 

2. ~o lbama to SOQIQo ,eca w lmPalllloo: 

=0-eek (~Camp.CA) 
AMlr (Sam• a..CA) · 

• ·Runoff Depth•Ouratean Frequency In Setectad Cal1atnia WatttBhads", DWR Memo Report i/73: 
' "Klamash River lnvtei!Qaalon". DWfl B&itelln No. 89(1980). 

3 •. tflSICD ot1111 Yauaa PbNQiml: 
Slndli 1 &Sit 0.48 cf8 
s~ ·~'1tfans ot surtaca wauw·D1vetsi~ 1n t<Jamau, AIWK H,ctrowapttc Ulff', Pr,. 58. 

! Tabla 4 tcoml,-red), . 

t do have tha 118C881IIY rnfonnmton to addrass rhe apeclffc COM~ and n~e wmer 
use ams • Young's Rflndl, 

4. 
1. • 

I do rot hllVe lit$ '*'8IIIY lnfannatlan to actnss the specl1lc consumptive and non.cans~ waiw 
use 1 equnmants ai Mountu, Harne Ranch. ~ 

s. =lllmlm!OillllllllYIIIYIRal'lfllDGD: 1.26c:fl ~ J II" ,1'(~ 
! Pllpfcal-...iIQ11.a,pook,.Russ11~~,~1J1s.,c,e15). r~~l~(t· 

8, Clill' WePitt IIAuma III IUIIIIII: ; ~1:'t I) c ~? 1· f' 
l11,J. da not appear 10 bl any athlr adJacent sources Gf warat tf'lat can ba fnllbl1 davefaped far lither MoMl'llaln Ii""' Cl' Valffllt& nn:tlaS. . 

7. Sa.-ke1Sleal ID BRw JQ bnlbfw Orntr. 

ll1ere are no subllanllat EIXlrltlans to flow In Stanshaw Creek downstraam of Mountafn Homa Aal1ol\ other 1han 
very llhort dUnlttGn ewinas with~ lmmedllle wearn runoff. 
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ijr. Mli1h : ------------- ' I Ra: lnfarmdon Needed frcm Hyctclogtst 
Mardi 17. 1fao . ' JI t // f • 

Paga.a. 

8. fa~-:=:n~-- Qf SfAPSlllw ~ (All dilates In cts) 

1J srm,,-q, .. (Annual:Gi~ ~ 
JiD !Ill • ADf Jm JJd Am ilQl· QGl - la 
ao ao 1& 2s 21 1 o , 2 2 · 2 • 20 

"/ a, MNlllio tma Intl QClblU <AMU11: ,.o cfs) 

I Jaa • flll - - - JlU1 Jul 611; bllt CG1 MD¥ Qag 
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Marble Mountain Ranch 
Stanshaw Creek 

Water Rights Report 
 

 Supporting Documents – 30.1 USFS 
 

1. 8-11-10.USFS.to Cole.new power plant 

2. 10-19-01.USFS.to file.Case Report.Chronology 

3. 10-18-01.USFS. to file.Water Right Complaint Meeting 

4. 5-8-01.USFS.to Pace 

5. 3-22-01.USFS. to file.site visit and meeting summary 

6. 3-9-00. USFS. to SWRCB.App 29449 

7. 8-17-64.USFS.to Reg Forester.ditch ROW 
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USDA United States 
~~ Depar tment of 

Agr iculture 

Forest 
Service 

Mr. Douglas Cole 
92520 Highway 96 
Somes Bar. CA 95568 

Dear Mr. Cole: • 

Six Rivers 
National Forest 

1330 Bayshore Way 
Eureka, CA 95501-3841 
(707) 442-1721 Text (TTY) 
(707) 442-1721 Voice 

File Code: 2770 
Date: August I I, 20 I 0 

This is in response to your proposal as presented to George Frey on July 8, 20 I 0, to develop a 
new power plant and penstock in association with your existing hydro power project. 

The project as described would use the same water intake source on Stanshaw Creek but the 
existing penstock would be extended, bypassing the cuITent hydro power plant on your property. 
The penstock would continue down slope where it would leave your property, go under Highway 
96 and continue down a non-system road on National Forest System lands to a point on a low 
bench above the Klamath River. The penstoek would enter a new hydro plant which would 
generate approximate the same or slightly more power than the old system produced. Your o ld 
power plant would be bypassed and kept intact as an emergency back-up. Additional ancillary 
improve111ents would include a pole line to transmit power back to the Marble Mountain Ranch. 
improvements to the lining of the ditch can·ying water to the penstock and construction of an 
outtake pipeline that would disperse the water from the power plant either to an existing pond ~ 
mile upriver or directly to the Klamath River. You stated that only half the water currently 
diverted from Stanshaw Creek would be needed for this proposal. You also stated that if the 
outflow water from the new power plant is directed to an existing pond then it may be possible to 
create a fishery in the pond. 

This project falls under the autho1ity of the Federal Energy Regulatory Commission (FERC). 
FERC regulates power plants. both large and small on federal lands. As your proposal will 
include a new penstock, power plant and out take pipeline on National Forest System lands 
FERC is the regulating agency. Because this proposal is below 5 mega watts it will be under its 
small hydro regulations and exempt from licensing. Although exempt from licensing it will still 
require a Forest Service special use permit authorization. George Frey provided you with a copy 
of the FERC Small Hydro Handbook. 

You need to submit an application to FERC for this project. The Forest Service will work with 
you and FERC to complete the processing of this proposal. An environmental analysis and 
Section 7 Wild & Scenic River detennination for the proposed project will be required before 
pe1mit issuance. Costs for processing the pe1mit will be subject to recovery by the Forest 
Service. 

Enclosed is a sketch map of your existing and proposed hydro system. It may be helpful as you 
develop the proposal for FERC. When George reviewed the proposal on the ground he noted 
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several issues that will need further investigation. 

You will need an accurate map of the proposal in both plan and profile views showing 
prope1ty lines, the diversion location in Stanshaw Creek, ditch line, existing penstock, 
existing power plant, proposed penstock, access road from Highway 96 to the Klamath 
River, proposed new power plant, proposed pole line and proposed outflow pipeline from 
the power plant. 

The new penstock is proposed to be located in a cross drain culvert under State Highway 
96. A Cal trans encroachment pe,mit will be needed for this use. 

The new power plant is located on a low bench above the Klamath River. Your proposed 
location may be within the I 00 year flood level. You will need an accurate measurement 
of the power plants elevation above the Klamath River's annual mean high water level 
and an estimation of the 20 and I 00 year flood levels. This issue will become more 
important if the dams on the Klamath River are removed and high w inter flows are not 
regulated. 

The proposed power plant and pcnstock will be within the wild and scenic river corridor 
of the Klamath River. The river is designated as "recreational" in this reach. At a 
minimum, some type of screen will be needed to hide the power plant, penstock and 
outflow pipeline. 

One option of your proposal is to direct the outflow from the new power plant to a pond 
Y-1 mile up river. In plotting out the location of the new power plant it appears that the 
pond will be higher than the outflow from your power plant. This issue needs to be 
verified by establishing the elevation of both the new power plant and the pond. Also. 
from a fisheries prospective, this proposal would not be as positive as running the water 
from the new power plant directly to the Klamath River. The cold water input to the 
Klamath River helps cool the river in the summer. Running the water into a pond where 
it will wann up before it flows into the Klamath is not as desirable as placing it directly 
into the Klamath River. 

If you have any questions contact George Frey, the permit administrator, at (707) 441-3631. 

Sincerely, 

' l . .,. 
\ .. :__1,,_ .' ....... ........ . . . 1.;·,. '_,. -· 

TYRONE KELLEY 
Forest Supervisor 

Enclosure 
cc: Nolan C Colegrove 

/ 
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Case Report 

Stanshaw Creek Water Diversion 
10/ 19/2001 

Ukonom Ranger District - Klamath National Forest 

Problem 

An historic diversion in Stanshaw Creek for the purpose of supplying water to the Marble 
Mountain Ranch (Section 33 Tl 3N R6E HM) has been a recent source of concern by 
neighbors, state fish and game wardens and a local environmental group. The diversion 
has substantially dewatered Stanshaw Creek below the diversion and reduced spawning 
habitat for ahadromous fish in the lower reaches of the creek. 

Chronology 

3/25/1867 - E. Stanshaw recorded in the County Recorders Office a Notice of water use 
(the State of California did not grant water rights till 1914). Stanshaw stated that he had 

"taken hold for mining and for purpose of irrigation 600 inches of the water 
running in Stanshaw Creek. So called the water so taken, being carried by ditch 
and flume, to and past my dwelling home; second by ditch and flume running up 
the Klamath River to my upper field, said creek being in Dillon Township, State 
of California, County of Klamath." 

600 inches of water denotes the measurement of the period which was in miner's inches -
a miner's inch is the amount of water that would discharge through a 1" x 1" opening 
under a prescribed head of water. In Northern California it equals 0.025 cu. ft./sec. 600 
miner's inch of water is equal to 15 cu ft/sec. The water in this ditch, following use on 
the homestead, empties into Irving Creek - three quarters of a mile south of Stanshaw 
Creek. 

5/6/ 1905 - Klamath National Forest created by Presidential proclamation 

3/27/ 1911 - Samuel Stanshaw is granted a Homestead Patent 

1912? At some point a hydro power plant utilizing a Pelton wheel was developed. ·11oe. 
current owners of the Marble Mtn. Ranch, Doug and Heidi Cole, believe the water Wrie_eJ 
was put into place before 1912. I 
8/ 17/1 964 - Memo from Regional Attorney Russell Mays to Regional Forester 
confirming that no permit is necessary for the Stanshaw ditch and diversion if it preceded 
the FS establishment. 

Late l 960's or early l 970's - Lew Hayes, owner of the Marble Mtn Ranch, sued the 
Forest Service for fouling his water as a result of a Forest Service logging operation in 
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the Stanshaw drainage. The Forest Service settled out of court. I do not have written 
documentation of the case. It was reported by Orleans/Ukonom District Ranger Bill 
Heitler. 

12/30/1994 - Cole's purchase Marble Mtn. Ranch from the Young's. 

1995 - 2000 -A recent call to the State Water Resources Control Board (SWRCB) 
revealed the Cole's have three filings with the state. The first is a 2.5 cu ft/sec Statement 
of Diversion (State# SO 15022). This is probable associated with the 1876 filing in the 
county recorders office of a notice of water use by E. Stanshaw. The second is a Small 
Domestic Use for storage of 10 acre feet per year (State # D030945) in a pond on the 
property. The third is a filing of a power use application for 3 cu ft/sec (State # 
A029449). This is for use with the hydro project. 

1996 - Coles applied for a 0.57 acre Small Tracts Act grant for lands that underlie 3 
house trailers, 3 trailer pads and an access road. Improvements were discovered 
following approval of a BLM Metes and Bounds survey in 1985. Case completed and 
quit claim granted sometime in 1997 (need copy of recorded deed). 

1997 - Completion of a Forest Service trail up Irving Creek. Trail was a cooperative 
project between the Forest Service and the Coles. The trail accessed the Bull Pine Mine. 

1998 - A O .57 acre Small Tracts Act quit claim is granted by the Forest Service. 

4/ 1999 - The Cal DFG, through its representative Game Warden Ron Presley, and the 
Cole's entered into a Section 1603 Five Year Maintenance Agreement for Streambed 
Alteration. The agreement provided for delineating appropriate activities, project 
modifications and specific measures necessary to protect fish and wildlife resources. The 
DF&G determined resident trout and aquatic invertebrates would be the wildlife 
potentially affected by the project due to loss of stream habitat from low flows. The 
agreement provided that "flows to downstream reaches shall be allowed to pass 
downstream to maintain wildlife, plant life and aquatic life below the dam in a healthy 
condition, and to allow fish migration, during all times that the natural stream flow would 
have supported aquatic life, pursuant to Fish and Game Code section 5937 and 5901 ". 
The agreement did not specify a specific bypass volume of water that was to be in the 
creek below the diversion. The six page agreement identified a number of other 
construction and maintenance provisions the Cole's were responsible for. 

3/9/2000 - Letter from Jon Grunbaum, Happy Camp RD, Klamath NF fisheries biologist 
to Yoko Mooring of the SWRCB concerning the Cole's filing (#A029449) of a 
appropriation of water for power use from Stanshaw Creek. Mr. Grunbaum stated the 
Forest Service was investigating the possible upgrading of the culvert under Highway 96 
to allow for fish passage and the Cole's further appropriation of water would make the 
project pointless. Mr. Grunbaurn requested delay of any decision by the SWRCB until 
more research on Stanshaw Creek is completed. The culvert upgrade project has not 
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advanced beyond a proposal at this time. Mr. Grunbaum mentioned that as of 4/200 I the 
SWRCB has not responded to his letter. 

9/26/2000 - Documentation of a site visit by District Ranger Bill Heitler and Fisheries 
Biologist Jon Grunbaum for the purpose of determining if the ditch was on NF land, the 
age and amount of water diverted. The ditch was definitely on National Forest land, had 
been in place a long time and diverted 75% of the creeks water. A search of District · 
records indicated no permit authorized the improvements. 

I 0/05/2000 - Letter from District Ranger Bill Beitler to the Cole's stating that the 
diversion and part of the ditch were on NF lands with no authorization. The letter stated 
the diversion was causing adverse impacts to fish and that National Marine Fisheries 
Service and Cal. Dept. of Fish and Game were concerned. The letter gave the Cole's 30 
days to respond with any permits they might have authorizing their use. The letter stated 
the use may predate NF creation and therefore the Cole's may be eligible for a no fee 
special use permit. 

11 /03/2000 - J. Konrad Fisher, one of seven owners of the Old Man River Lodge, a 
parcel that abuts the Marble Mountain Ranch and is adjacent to Stanshaw Creek sent a 
Freedom of Information Act (FOIA) letter to the Forest Supervisor, Six Rivers NF. He 
requested all records associated with the Cole water diversion. 

11/17/2000 - Letter from Forest Supervisor, Six Rivers National Forest to J. Konrad 
Fisher answering his FOIA and sending 5 documents including a note written by District 
Ranger Beitler of a site visit 9/26/2000, a letter from Jon Grunbaum, biologist to SWRCB 
requesting delay in approving a grant of a 3.0 cu ft/sec appropriation for power use, a 
recorded notice of taking of water by E Stanshaw in 1867, a copy of the Stanshaw patent 
and the Cole's 1994 grant deed to the Marble Mtn. Ranch. 

3/22/200 I - Documentation of a meeting at the Marble Mtn. Ranch between the Cole's, 
the Karuk Tribe and the Forest Service concerning efficient use of Stanshaw Creek water 
and the need as seen by the Tribe of allowing as much water as possible to flow down 
Stanshaw Creek for the benefit of anadromous fish. 

4/200 I - 60 day Notice of filing of a law suit against the Forest Service by the Klamath 
Forest Alliance. Law suit concerns Forest Service actions in relationship to protecting 
environmental issues associated with the Coles property. 

4/2001 - e-mail from Felice Pace, Conservation Director for the Klamath Forest Alliance, 
requesting information on Forest Service authorizations associated with the Coles ditch 
on National Forest land. 

4/3/2001 - Article in Siskiyou Newspaper on Coles 

4/5/01 - Documents listed that are associated with the Cole property and their water 
rights. 
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5/4/2001 - e-mail from Felice Pace requesting info on the Cole use of NF Land 

5/8/01 - Draft response letter from Bill Heitler to Felice Pace concerning use of NF land 
by Coles. Use does not require a special use permit as it predates FS. 

6/14/2001 - Letter from Don Mooney, lawyer for KF A and Fisher to SWRCB 
complaining of improper diversion of water under old 1887 water right established by E. 
Stanshaw. 

7 /2/0 I - Letter from SWRCB to Coles requesting an answer to the Mooney complaint 
letter. 

I 0/18/01 - Meeting at Coles with reps for NMFS, KF A, SWRCB, Conrad Fisher, Cal 
DFG and Karuk Tribe to discuss complaint, view site and discuss possible resolutions. 
Meeting documented. 

Issues 

Water Rights 

The original taking by E. Stanshaw of 600 inches for mining and irrigation in 1867 
appears to be an outstanding right but solely for mining and irrigation, not hydro power 
production. The Cole's have three water filings with the SWRCB - a Statement of 
Diversion for 2.5 cu ft/sec, a 10 acre feet right for Small Domestic Use as well as an 
application for 3 cu ft/sec for power use. The application for the 3 cu ft/sec is needed 
because their previous recorded rights were not for power production only mining and 
irrigation. This has resulted in an opportunity by others (Cal. DFG and neighbors) to 
question additional appropriations when dry season flows result in all the water being 
diverted by the Cole's. 

Need for Authorization by Forest Service 

I spoke to Richard Flynn of OGC 4/12/2001 and explained current situation and 
specifically asked if an authorization for a ditch that predates NF creation is required. He 
said OGC is divided on the issue. Some attorneys feel every use of National Forest land 
requires authorization including those that predate NF while others feel no special use 
pennit is required for activities that predate NF creation. He went on to say that if a 
special use is issued it could not change the rights that the Cole's have. We could not 
deny them the use of the ditch or have them move it from its current location. 

If the Cole's decide to enlarge the ditch or move it then the Forest Service has authority to 
approve or deny a change but not if the use remains the same. 

Ditch Bill Easement 
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Congress provided users of agricultural ditches that predated NF creation to acquire a 
Ditch Bill easement. The ditch constructed by E. Stanshaw is believed to be in the same 
location today. As an improvement that predates the Forest Service it was eligible for a 
Ditch Bill Easement if an application had been made prior to 12/31/1996. The Cole's 
have not applied for a Ditch Bill Easement. Applying for the easement is not necessary 
for maintaining their rights for use of the ditch. 

FERC License 

The 1920 Federal Power Act requires a license to be obtained for projects utilizing 
federal lands. The current administer of the Federal Power Act is the Federal Energy 
Regulatory Agency (FERC). The Cole's and their predecessors have not acquired a 
FERC license for their power project. The Cole's acknowledge this though I don't know 
if they have s;ontacted FERC at this time. As a preexisting project the Cole's must apply 
to FERC for a Petition for Declaratory Order. The size of their hydro operation would 
probable put them in the "exempt license" category. The Forest Service normally issues 
a special use permit for the water transmission lines on NF land. In this case the ditch 
predates NF creation and a special use permit may or may not be needed as the use has 
not changed (see discussion under "Need for Authorization" above). The water in the 
ditch is used for multiple purposes including irrigation, domestic use and for running the 
hydro project. The penstock and powerhouse for the hydro project are all located on 
private property. Only the ditch that leads to the top of the penstock is on National Forest 
land. 

Trail up Irving Creek 

The Klamath Forest Alliance questioned use by the Coles of a trail on National Forest 
land up Irving Creek. The trail was a cooperative project between the Forest Service and 
the Coles. It was completed in 1997. 

Small Tract Act Case 

The Coles applied for a resolution to an innocent trespass by previous owners of siting 
portions of 3 trails, 3 trailer pads and an access road on 0.57 acres of National Forest 
land. The Forest Service quit claimed the land to the Coles in 1997 or 1998 (Klamath 
doesn't have a recorded copy). 
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United States 
Department of 
Agriculture 

File Code: 2770 
Route To: * 

Forest 
Service 

Subject: Water Right Complaint Meeting 
Marble Mtn Ranch 

To: Files 

Six Rivers 
National 
Forest 

1330 Bayshore Way 
Eureka, CA 95501 
(707) 442-1721 Text (TTY) 
(707) 442-1721 Voice 

Date: I 8 October 200 I 

This is documentation to the files concerning a meeting held I 0/17/2001, IO am at the Marble 
Mtn. Ranch coocerning a complaint filed by Mr. Fisher against Doug and Heidi Cole's 
application for a license to divert water from Stanshaw Cr. for the purpose of generating electric 
power by a pelton wheel. 

Present: 

Forest Service: George Frey, Leslie Goslin-Burrows 
NMFS: Tim Broadman, Dave Rielly, Chuck Glasgow, Stacy Li 
Karuk Tribe: Toz Solo, Ron Reed, Philip Albers Jr., Lucill Albers, G. Peters 
Cal. Dept. F &G - Ron Presley 
Klamath Forest Alliance (KFA) - Don Mooney (attorney), Felice Pace, Jim McCarthy 
Complainant - Jim Fisher (adjoining landowner), Michael David Fellow, Maig Houston 
State Water Resource Control Board (SWRCB) - Michael Contreras, Chuck Rich 
Marble Mtn. Ranch (MMR)- Doug Cole, Jan Goldsmith (attorney) 

The meeting was led by Chuck Rich of the SWRCB. The meeting was designed to gather 
information so SWRCB could make a decision on a 20 year application started by Bob Young, a 
former owner ofMMR and continued by the present owner Doug Cole. Application was for a 
water diversion to run a pelton wheel. Mr. Rich said the Young's had also applied for and the 
State of California acknowledges a pre 1914 water right for domestic and agricultural water. 
That right was associated with a recording of a notice by E. Stanshaw in 1867 for the use of 600 
miner inches of water in Stanshaw Creek ( 1 miners inch = .025 cubic feet per second ( cfs) 
therefore 600 miners inches equals 15 cfs). No one in the audience contested this right. They 
also have a permit for storage of some water on their property in a small pond. The major 
complaint is that the Cole's current diversion practically dewaters Stanshaw Cr. below the 
diversion by placing the water that is not consumed in a ditch that empties into Irving Creek. 
The Cole's typically take 80% of the water in the creek for their operations. As of the day of the 
meeting Stanshaw Creek above the diversion was flowing between I and 2 cfs. 

The Cole's Diversion 

The Cole's diversion is located 4,000 horizontal feet east of Highway 96 and over 400 vertical 
feet above the highway. The diversion (which is composed of river rocks arranged by hand) 
channels water into a ditch originally built by the Chinese in the late I 800's. The ditch contours 
from Stanshaw Creek over National Forest land for approximately 3000 feet then enters the 
Cole's property where some water is drawn off for drinking and the rest runs down a 500 foot 
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long, 200 foot vertical I 4" diameter steel penstock to a pelton wheel that produces hydroelectric 
power to run the ranch. The ditch can only carry 3 cfs.at maximum. Doug Cole said they need 
approximately close to 3 cfs to run the pelton wheel. This year the water was so low that he had 
to stop running the pelton wheel in April and it hasn't run since. He has a diesel generator 
located next to the pelton wheel that is used when the pelton wheel is not running. The water 
after flowing past the pelton wheel is then directed into a ditch and channeled along the top end 
of the Cole's property in a southerly direction for approximately 1,800 feet where it leaves the 
Cole's property and enters upon National Forest land for 800 feet where it ends at a small natural 
streambed tributary to Irving Creek. This tributary enters Irving Creek 500 feet above Highway 
96. 

Blue Heron Raneh taps water from this small tributary with a 4" diameter plastic pipe for 
domestic, agriculture and I believe hydroelectric use. Blue Heron Ranch has ownership along 
Irving Creek and I did not follow their waterline above Irving Creek to see if it went onto 
National Forest land. If I had to guess I would say it probably did but it needs to be checked out. 
Chuck Rich of SWRCB said that Blue Heron Ranch had no water right to take this diverted 
water and use it for their own purposes. Blue Heron Ranch has riparian rights to Irving Creek 
and if they used that water they could do so without a license but not the ditch water coming 
from Stanshaw Creek. 

Mr. Fisher's property. 

Mr. Fisher is part owner of a parcel located below the highway and adjacent to Stanshaw Creek. 
The parcel is also known as Old Man River Ranch. I believe this property and the Cole's were 
once part of a larger parcel. The property has a number of improvements including a caretakers 
house, a lodge and 4 cabins down near the river. The property is used primarily for fishing. 
Water for the property is used for domestic and irrigation. No water right is necessary as the 
property has riparian rights to Stanshaw Creek. The day of this meeting the creek was very low 
with less than 0.5 cfs of water was flowing through Stanshaw Cr. The reach of Stanshaw Creek 
from its mouth to Highway 96 is approximately l 000 feet long. It has some fish holding habitat 
for salmon but no spawning habitat. The creek crosses under Highway 96 by means of 2 arched 
culverts that are 5 feet high and 6 feet wide at the base and rest on a concrete slab. The culverts 
are 380 feet long and rise 30 feet over that length making fish passage almost impossible. A 
review of the creek above the culvert indicates little salmon holding or spawning habitat. The 
highway culvert has been looked at in the past by Caltrans (alorig with all other structures on 
Highway 96) for replacement with a more fish friendly structure but it is thought by some to be a 
low priority because of the minimal amount of habitat above the crossing and the expense of 
replacement. 

The Tribe, Cal F&G, NMFS and KFA were all concerned with the lack of water in this lower 
reach of Stanshaw. They felt the water diverted by the Cole's should be returned to Stanshaw 
Cr. above the highway. 

Forest Service Responsibilities: 

At the meeting I was asked the Forest Service position on the issues and responded that the 
intake and outtake of the Cole's system was on National Forest land but their right predated the 
National Forest and as such they did not need a permit for their domestic and irrigation water so 
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long as their improvements remained in the same location as originally constructed. I said the 
Forest Service may issue a special use permit to the Cole's for the sole purpose of documenting 
the use as we currently have nothing in our files on the location of the ditch over National Forest 
lands. The permit could not condition use or charge a fee as the ditch was a prior use. 

Use of the water for generation of electricity requires a FERC license and a permit from the 
Forest Service for its operation. The Cole's were currently pursuing acquiring a water right for 
that purpose and if they are successful we will work with them as they apply to FERC for an 
exempt license (exempt because its is less than 5 mega watts and once issued does not have to be 
relicensed). 

The use by the Blue Heron Ranch of any waterline over National Forest land is unauthorized and 
needs to be addressed by the Forest Service (no representative for the Blue Heron Ranch was at 
the meeting). 

The issues concerning the dewatering of most of Stanshaw creek was also a concern of the Forest 
Service but we looked to NMFS, the Karuk Tribe and the CF&G to take the lead on the issue as 
the impacts were on private land below the highway and we had no regulatory authority if the 
historical diversion on National Forest land continued unchanged. 

Fisheries Issues: 

Most of the meeting centered around impacts of the project to the coho fishery. The attorney for 
Cole wanted hard data on impacts to the fisheries but no one had such data. The Tribal had 
anecdotal information but nothing more. The biologists all felt that Stanshaw Creek was being 
harmed by the diversion. The general concession was Stanshaw water sent through the Cole's 
ditch needed to be returned to Stanshaw Creek. Doug Cole said he didn't care which way the 
water used for the hydro plant went but the expense of replumbing the ditch line over to 
Stanshaw Creek was beyond him. Felice Pace said KF A was opposed to any new water rights 
being issued to anyone on the Klamath River feeling that the water was already over prescribed 

Conclusion: 

Chuck Rich from SV./RCB stated at the end of the day that he had to make a recommendation on 
the complaint to the water rights board and would use the inforrnation gathered from todays 
meeting and would accept any written input from the people at the meeting if it was received 
prior to November 23, 2001. Comments should specifically address the affects of the Cole's 
application for a hydro water right on the fisheries in Stanshaw Creek. 

The Forest Service should continue to cooperate with the oth~~a encies on sharing known and 
gathering future fisheries data for Stanshaw and Irving Creek. We should also follow up on 
ascertaining the location of the Blue Heron waterline in relations ip to National Forest ...Jrb 
ownership. If they are on National Forest land t.hQ' need to be told to remove their lines as they ·-:1~. 
do not have a water right to the Stanshaw water. _J . 

/ s/ W(UV,-ff,e, , .Jhc11/ 
GEORGE FREY 
Assistant Lands and Minerals Officer 
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United States 
Department of 
Agriculture 

Mr. Felice Pace 
Klamath Forest Alliance 
P.O. Box 820 
Etna, California 96027 

Dear Felice:· 

Forest 
Service 

Six Rivers 
National 
Forest 

1330 Bayshore Way 
Eureka, CA 9550 l 
(707) 442-1721 text (TTY) 
(707) 442-1721 voice 

File Code: 2720 

Date: ,t:; ,/ 8 

This is in reply to your e-mail concerning activities associated with Klamath National Forest 
lands adjacent to the property of Doug and Heidi Cole. 

Trail 

The trail I believe you are referring to in your letter is the Bull Pine Mine Trail, a Forest Service 
trail. It was a cooperative project between the Forest Service and Mr. Cole completed in 1997. 
The trail takes off from an abandoned section of old Highway 96, parallels Irving Creek for 500 
feet, cross the creek by means of a ford and climbs the slope on the south side of Irving Creek to 
the vicinity of the Bull Pine Mine. 

Deed 

Property line location in this area has historically been difficult because many of the original 
1882 government survey comers were missing. The Forest Service, in the early 1980s, requested 
the BLM review the survey in this township. The BLM did a metes and bound survey in this 
portion ofTownship 13 North, Range 6 East. The survey was completed and approved in 1985. 
The survey indicated that portions of three existing structures, three hookup pads and an access 
road were on National Forest land between the north edge of Youngs Ranch (Mr. Young was the 
previous owner of the Coles property) and Highway 96. The Coles bought Youngs Ranch in 
1995 and applied to the Forest Service for resolution of situation under the Small Tracts Act 
(Public Law 97-465). The Cole's case met the requirements of the act which included the finding 
that the improvements were built on land the property owner believed to be theirs but which 
subsequent surveys revealed to be National Forest. The Forest Service quit claimed 0.57 acres of 
National Forest land to the Coles under authority of the Small Tracts Act. There is no riparian 
area associated with the land quit claimed to the Coles. 

Ditch and Water Right 

A ditch is present on National Forest land adjacent to Stanshaw Creek which takes water from 
the creek to the Coles property. The ditch has been in existence, to the best knowledge of Forest 
Service personnel and previous land owners of the property, since built by E. Stanshaw in 1867. 
The ditch and water use is noticed in a statement recorded by E. Stanshaw March 25th 1867 in 
the Klamath County records (now part of Siskiyou County). As such, the ditch and water use 

Caring for the Land and Serving People 
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predates the Forest Service which, in this area, was created by Presidential proclamation May 6, 
l 905. Since it predates National Forest creation, a permit is not necessary. If a permit were 
issued it would be for no fee, and used solely to document the location and use of the ditch. The 
Forest does not currently have a special use permit issued to the Coles for the ditch. 

I hope this answers the questions raised in your e-mail. 

WILLIAM M. HEITLER 
District Ranger 
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ST ANSHA W DIVERSION MEETING 
MARCH 22,2001 

The purpose of the meeting was to familiarize the landowner, Karuk Tribe of California, 
and the Forest Service with the diversion and related issues. We meet at the Marble 
Mountain Ranch at 9:30 AM, March 22,2001. We met to determine if it was possible to 
increase flow in Stanshaw Creek while meeting the needs of the Marble Mountain Ranch. 
Attendees were: Doug Cole, owner, Marble Mountain Ranch, Toz Soto, Mid-Klamath 
River Sub-Basin Coordinator, Ron Reed, Karuk Tribal Fisheries, and Bill Reitler, District 
Ranger, Orleans Ranger District. 

Mr. Cole has done a considerable amount of work to improve the efficiency of his 
hydropower plant. He recently replaced the 85-year-old pelton wheel and military 
surplus generator with a state of the art unit, and upgraded about 100 feet of the penstock 
with new PVC pipe. He estimates that about 25% less water will be used to generate the 
same amount of power as the old system. Water from Stanshaw Creek flows from the 
generator, is used for irrigation and eventually ends up in Irving Creek. Blue Heron 
Ranch uses the water for hydropower and irrigation. 

After looking over the hydro plant, we walked the ditch to Stanshaw Creek. The ditch is 
in good overall condition and shows signs of regular maintenance. Portions have been 
reinforced with open topped culvert to reduce exfiltration and minimize the chance of a 
failure. The diversion structure on Stanshaw Creek is rock rubble reinforced with plastic 
sheeting. The diversion structure has been modified to provide additional flow 
downstream in accordance with California Fish and Game direction. We did not estimate 
how much water was by passing the diversion. There is a possibility of additional 
downstream flow if the ditch can be lined or piped. Currently the Cole's do not have the 
resources to take on a project such as this. Ron explained the tribal position to Doug. 
The tribe is concerned about coho survival and feels that adequate flows in Stanshaw 
Creek are critical to providing refugia. I explained that the Forest Service will not require 
a fee permit for the ditch and diversion structure since use has been continuous prior to 
the proclamation of the Klamath National Forest. We do need to document the use in a 
no fee permit. There is also a question as to whether the ditch is a legal easement 
included in the deed to the property based on a proclamation signed by President Howard 
Taft. Toz, in his position as Mid-Klamath River Sub-Basin Coordinator, feels there is a 
good chance that grants are available to pay for improving the ditch. He will begin 
looking for funding sources for this project. Ron offered tribal support for the grant. 

I left the meeting about 11 :00 AM. Ron, Toz and Doug continued the discussion looking 
for other ways to direct water back into Stanshaw Creek. Ron and Toz will look into the 
amount of water that is being diverted by other users on the Stanshaw Creek. There may d~ gain additional water from these users. 

Bill Reitler 
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Site Visit 

Stanshaw Creek Water Diversion 
NEl/4, Section 33 R7W,Tl3N 

Jon Grunbaum, Fisheries Biologist, Happy Camp and Ukonom Ranger Districts, and I 
visited the diversion and ditch at about 1330 September 26, 2000. The purpose of our 
visit was to determine whether or not the diversion and ditch are on National Forest land, 
inspection the ditch, estimate the age of the ditch and estimate the amount of water 
diverted from the creek to the ditch. 

The ditch and diversion structure provide water for a pelton wheel and irrigation at the 
Marble Mountain Ranch currently owned by Doug and Heidi Cole. They operate an 
outfitter guide business from the ranch. 

A diversion structure has been constructed across the creek at sometime in the past. 
There is evidence that this has been in use for a considerable period of time, probably 
more than 50 years. Local anecdotal evidence supports this conclusion and lends 
credence to stories that the ditch and diversion were constructed and used since the area 
was mined in the late 1890' s-earl y 1900 's. The ditch has been well maintained and 
shows no signs of failure or other potential problems. There have been several 
commercial sized conifers and numerous hardwoods felled along the ditch. The age of 
the ditch would indicate that it predates the proclamation of the National Forest and may 
be eligible for an easement. The diversion structure is rubble reinforced with plastic tarps 
and other miscellaneous materials. The head gate to the ditch is concrete with provisions 
for boards to control flow. A six-inch gate valve of undetermined age was found about 
100 feet below the diversion indicating that the diversion may fail during high water. 

Jon and I estimated that about 75% of the flow is diverted from the stream to the ditch. 
John's professional opinion is that the remaining flow is inadequate to support a fish 
population. It is my opinion, based on maps, that the structures are completely on 
National Forest land. A diligent search of records at the Orleans District office and the 
Klamath National Forest Supervisors office could not locate a special use permit for the 
ditch or diversion structure. A letter will be sent to the Cole's asking them if they have a 
permit or other legal document for the ditch and diversion structure. If they cannot 
produce this information, they will have to remove the diversion structure. 
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~ .;;;;-; United States 
(({~_) j) Department of 
'-~ Agriculture 

Fo1·est 
Service 

KJamath 
National 
Forest 

Ukonom Ranger District 
P.O. Drawer 410 
Orleans, CA 95556-0410 
(530) 627-3291 
TTY (530) 627-3291 

File Code: 2670 
Route To: 

Date: 3/09/2000 

Subject: Application to appropriate water by permit #29449 

To: Yoko Mooring - State of California: State Water Resources Control Board 

Dear Yoko Mooring: 

It has come to my attention that an application (#29449) has been filed to appropriate water from 
Stanshaw Creek. This application concerns me because the US Forest Service is considering 
constructing a fish passage facility within the square concrete box culvert under State Highway 
96 that is believed to be restricting anadromous fish passage into Stanshaw Creek. The need for 
construction of fish passage facilities under Highway 96 was identified as an opportunity to res
tore anadromous fish passage into Stanshaw Creek. This opportunity was identified in the 
completed lshi Pishi I Ukonom Ecosystem Analysis (Klamath National Forest, 1998). Reduc
tions of flow in Stanshaw Creek could make construction of fish passage structure under High
way 96 pointless because streamflows could become too low if much water is withdrawn. 

Although anadromous fish are not documented in Stanshaw Creek on the Klamath National 
Forest GIS database, there are many anecdotal accounts that anadromous fish once used to 
access Stanshaw Creek before construction of the current Highway 96. Indeed, fish habitat sur
veys conducted in Stanshaw Creek have shown that at least several miles of suitable anadromous 
fish habitat exists in the Stanshaw Creek watershed. 

With the listing of coho salmon as Threatened under the Federal Endangered Species Act and the 
possible future listing of steelhead, I would recommend that you delay any decision on applica
tion #29449 until more research on anadromous fish use of Stanshaw Creek is conducted. The 
overall strategy of restoring anadromous fish in the Klamath Basin and elsewhere depends 
greatly on restoring anadromous fish access to their historical habitats. 

Thanks for your consideration. If you have any questions or need more information on this sub
ject please feel to call me (530) 492-2243 or (530) 627-3291. 

, 
• ' ·~, 

\ 

/7Yl _j/ . 
·"'-i'- '< / -- . ,W 

Jon B. Grunbaum 
Fisheries Biologist 
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UNITED STA TES GOVERNMENT ·.. -~.. ,_~ i \i r~· ~; I 

Memorandum £). i ! (: 1 Ci j~,1 DEPARTMENT OF AGRICULT URE 
· ' "" .J ' ·· - - · 't O F FICE OF T HE GENERAL COUN SEL. 

r-.: 2::: ·:.. ,:: :'' ··: ;:. 7 ".: 

630 Sansome - Rm . 860 
Subject : Special Uses - Water 

Transmission - Six Rivers -
Donald W. Killian (G/7/63) 

San Francisco 94111 

::'o: Regional Forester 
Attn: L. P. Slattery 

August 17, 1964 

Your file no . 2710 

In reply to your memorandum of August 5 , if the Forest is 
reasonably sure on the basis of the attached materials and 
other information that the pipeline has been in place and 
carrying water continuously since 1876 , which is prior to 
the establishment of the national forest in this area in 
1905 ; then it appears to us that Mr . Killian has a right - of
way for the pipeline over national forest land and does not 
need a permit t herefor , by virtue of 43 U. S . Code , Section 661, 
which provides in part as fo l lows : 

wnenever, by priority of possession, rights to 
the use of water for mining, agricultural , manu
facturing , or other purposes, have vested and ac 
crued , and t he same are recogni zed and acknowledged 
by the local customs, laws, and the decisions of 
courts , the possessors and owners of such vested 
rights shall be maintained and protected in the same ; 
and the right of way for the construction of ditches 
and canals for the purposes herei n specified is ac
knowledged and confirmed ; but whenever any person , in 
the construction of any di tch or canal, injures or 
damages the possession of any settler on the public 
domain, the party corrunitting such injury or damage 
shall be l i able to the party injured for such injury 
or damage . 

It has been held that this section applies not only to ditches 
and canals , but also to dams, flumes , pipes, and tunnels . 
Peck v . Howard, 167 P. 2d 753 . 

Accordingly, if the facts are as stated above , Mr. Killian has 
a right- of - way and no charge can be made for this occupancy . 

Your attachments are returned . 

Jesse R. ,arr, Regional Attorney 

/i j/ iU Mays :dcd 
~ _J~A~5 ,'.3y j -- ~ 

-----------.--.. ---A.,...t_t _o __ n_e_y_ 
, .. 

, I Att. 
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Marble Mountain Ranch 
Stanshaw Creek 

Water Rights Report 
 

 Supporting Documents – 30.2 DFW 
 
1. 10-15-09. DFG. to SWRCB.Registration req. small domestic R480 

2. 2-7-07. DFG. to SWRCB.Cole App.29449. protest dismissal terms 

3. 7-5-05. DFG. ltr. to Cole. mitigation 

4. 11-20-01. DFG. to SWRCB. Cole App 29449. Complaint Inv. 

5. 4-30-99.DFG.Cole 1600 Agreement 

6. 01-04-79.DFG.Survey results on Stanshaw 
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State of California 
Department of Fish and Game 

Memorandum 

Date: October 15, 2009 

To: Ms. Katherine Mrowka, Chief 
Inland Streams Unit 
Division of Water Rights 
P.O. Box 2000 
Sacramento, CA 95812-2000 

~c~~ 
From:ro,.,. :GARY 8. ST ACEY, Regional Manager 

Northern Region 
Department of Fish and Game 
601 Locust Street 
Redding, CA 96001 

Subject: Small Domestic Use Registration No. 0030945, Certificate No. R480, Douglas 
Cole, Stanshaw Creek, Siskiyou County 

The Department of Fish and Game (Department) has received your September 3, 2009, 
letter which asks for a written confirmation within 45 days regarding requirements which 
the Department would need for the subject registration . As indicated in your letter, the 
Department has never issued a clearance letter with terms and conditions for this Small 
Domestic Use Registration (SOU). Pursuant to Section (§)1228.3 of the State Water 
Code, registration of a small domestic use appropriation requires consultation with the 
Department. 

The Water Rights Division (Division) sent Mr. Cole a letter on November 30, 1999 and 
again on April 8, 2005, requesting he contact the Department to obtain a written 
clearance letter. The Division never received a letter from the Department regarding 
clearance for this SOU registration and consequently, Certificate R480 has not been 
renewed. 

Based on this information, it appears that Mr. Cole has not complied with the 
requirements for maintaining a SOU registration. Board literature on small domestics 
state "In order to maintain a registration, the registrant must renew the registration every 
five years by completing and submitting a renewal form and renewal fee." As stated 
above the State Water Code requires consultation with the Department prior to issuance 
of a SOU. 

The Department does have conditions which must be met to avoid impacts to beneficial 
uses due to this diversion. 
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Ms. Katherine Mrowka, Chief 
October 15, 2009 
Page Two 

This diversion was the subject of a complaint investigation with an inspection held on 
October 17, 2001. This diversion is also the subject of a protest on Water Right 
Application 29449 by the Department on March 17, 2000. We understand the Division 
regards these as separate issues, however, the point of diversion and impacts to 
resources are the same. 

As the Department stated in our November 20, 2001 letter to the Board, as well as in a 
letter to Mr. Cole, our primary concerns are for coho salmon (Onchorhynchus kisutch) 
which rear in the lower reach of Stanshaw Creek below Highway 96. Coho salmon are 
State- and federally-listed as "threatened." Coho salmon have undergone at least a 70% 
decline in abundance since the 1960s, and are currently at 6 to 15% of their abundance 
during the 1940s (Department, 2004 ). The presence of coho salmon in Stanshaw Creek 
was established by the Department during a field investigation. The North Coast 
Regional Water Quality Control Board's Draft Total Maximum Dailey Load for the 
Klamath River identifies Stanshaw Creek as an important refugia for coho salmon. 

The Department believes the Highway 96 culverts are currently a barrier to upstream 
migration of fish. The Department, therefore, has focused our concerns and mitigation 
measures on the 0.25 mile stream reach downstream of these culverts. This stream 
reach is characterized by deep pools, large woody debris, dense overhanging riparian 
cover shading the stream, and generally cool water temperatures thus providing good 
rearing and refuge habitat for juvenile coho salmon and steelhead trout (0. mykiss). 

Coldwater habitats such as those provided by Stanshaw Creek are important refuge for 
juvenile coho salmon which may need to escape the warmer temperatures, and low 
dissolved oxygen levels occasionally found in the Klamath River during the warm 
summer and early fall months. However, critical coldwater.refuge habitats for coho 
salmon and steel head trout in lower Stanshaw Creek need to be accessible to the fish, 
therefore, sufficient water needs to remain in the stream to maintain1 connectivity to the 
Klamath River year round. Mr. Cole's diversion takes water from Stanshaw Creek and 
discharges it into another watershed, Irvine Creek. 

The Department believes the Division should revoke Mr. Cole's SOU. He has not 
complied with regulations to obtain the water right in a lawful manner. 

If the Division still requests our conditions at this juncture, the following would be our 
preliminary recommendations: 

1. The Department currently proposes year-round bypass flows of 2.5 cubic feet-per
second (cfs) to be measured at the culverts below Highway 96 to mitigate potential 
impacts from the diversion on Stanshaw Creek. Our objective for these flows is to 
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Ms. Katherine Mrowka, Chief 
October 15, 2009 
Page Three 

ensure existing instream habitat conditions in Stanshaw Creek for coho salmon and 
steelhead are maintained. To accomplish this objective, the Department 
recommends the total stream flow be bypassed whenever it is less than the 
designated amount. 

Based on field reviews and best professional judgment, it was determined that 2.5 cfs 
should maintain connectivity and an adequate channel which allows young salmonids 
access to Stanshaw Creek from the Klamath River. However, the Department may 
require additional bypass flows in the future if conditions change such that 2.5 cfs is no 
longer adequate to allow salmonid passage at the mouth of Stanshaw Creek. Future 
modification of the barriers or more detailed studies may also indicate a need for higher 
instream flows. 

2. Pursuant to Fish and Game Code (Code) §1600 et seq., prior to any substantial 
diversion from a stream the applicant must notify the Department and obtain a lake 
or streambed alteration agreement (LSAA). Mr. Cole last applied for a LSAA in 
1999. Due to the listing of coho salmon significant change in conditions has 
occurred and his LSAA should be updated. 

3. The California Endangered Species· Act (CESA) (Code Sections 2090 to 2097) is 
administered by the Department and prohibits the take of plant and animal species 
designated by the Fish and Game Commission as either threatened or endangered 
in the State of California. If the project could result in the "take" of a State listed 
threatened or endangered species, the Responsible Party has the responsibility to 
obtain from the Department, a California Endangered Species Act Incidental Take 
Permit (CESA 2081 Permit). The Department may formulate a management plan 
that will avoid or mitigate take. If appropriate, contact the Department CESA 
coordinator at (530) 225-2300. 

4. All water diversion facilities shall be designed, constructed, and maintained so they 
do not prevent, or impede, or tend to prevent or impede the passing of fish 
upstream or downstream, as required by Fish and Game Code Section 5901. This 
includes, but is not limited to, maintaining or providing a supply of water at an 
appropriate depth, and velocity to permit volitional upstream and downstream 
migration of juvenile and adult salmonids. 

5. Notwithstanding any right the Responsible Party has to divert and use water, the 
Responsible Party shall allow sufficient water to pass over, around, or through any 
dam the party owns or operates to keep in good condition any fish that may exist 
below the dam, as required by Fish and Game Code Section 5937. 

The issuance of this letter by the Department does not constitute a valid water right or an 
LSAA. 
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Ms. Katherine Mrowka, Chief 
October 15, 2009 
Page Four 

If you have questions or comments regarding this memorandum, please contact Staff 
Environmental Scientist Jane Vorpagel at (530) 225-2124. 

cc: Ms. Jane Vorpagel 
Northern Region 
Department of Fish and Game 
601 Locust Street 
Redding, CA 96001 

ec: Mss. Jane Vorpagel, Donna Cobb, and Jane Arnold 
Mr. Jim Whelan, Warden Greg Horne 
Department of Fish and Game, Northern Region 
Jvorpage@dfg.ca.gov, Dcobb@dfg.ca.gov, Jwhelan@dfg.ca.gov, 
Ghorne@dfg.ca.gov, JArnold@dfg.ca.gov 

Ms. Nancy Murray 
Office of the General Counsel, Sacramento, CA 
Nmurray@dfg.ca.gov 

Messrs. Carl Wilcox and Paul Forsberg 
Water Branch, Sacramento, CA 
Cwilcox@dfg.ca.gov, Pforsber@dfg.ca.gov 
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State of California The Resources Agency 

·Memorandum 

To: Ms. Katherine Mrowka, Chief 
Watershed Unit 3 
Division of Water Rights 
P.O. Box 2000 
Sacramento, CA 95812-2000 

Date: February 7, 2007 

From: DONALD B. KOCH, Regional Man 
Northern California-North Coast R 
Department of Fish and Ga 
601 Locust Street 
Redding, CA 96001 

subject: Application 29449 of Doug Cole, Marble Mountain Ranch, Stanshaw Creek, Siskiyou 
County 

The Department of Fish and Game has received your December 6, 2006, letter 
which states there has been recent progress in addressing the public trust resource needs 
associated with Application 29449. You requested a response within 45 days which states 
any proposed protest dismissal conditions that have been developed for this matter. The 
Department is not sure what progress you are referring to. Department staff attempted to 
call you, however, you have been out of the office for several weeks. An attempt was 
made by the Department to assist the land owner with grant funding to route diverted water 
back to the Stanshaw Creek watershed. That grant was not funded due, in part, to the 
unresolved water right issues relating to this diversion. 

This diversion was the subject of a complaint investigation as well as a protest on 
Water Right Application 29449 by the Department on March 17, 2000. The Department 
has written several letters which should be in the Board's records. Our latest 
correspondence was a July 5, 2005, letter to Mr. Doug Cole which outlined our primary 
concerns with this diversion. Board staff received a copy of that letter. 

As we stated in our November 20, 2001, letter to the Board, as well as in our letter 
to Mr. Cole, our primary concerns are for the coho salmon (Onchorhynchus kisutch) which 
rear in the lower reach of Stanshaw Creek below Highway 96. 

We believe the Highway 96 culverts are currently a barrier to upstream migration of 
fish. The Department, therefore, has focused our concerns and mitigation measures on 
the 0.25 mile stream reach downstream of these culverts. This stream reach is 
characterized by deep pools, large woody debris, dense overhanging riparian cover 
shading the stream, and generally cool water temperatures thus providing good rearing 
and refuge habitat for juvenile coho salmon and steelhead trout (Oncorhynchus mykiss). 
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Ms. Katherine Mrowka 
February 7, 2007 
Page Two 

Coldwater habitats such as those provided by Stanshaw Creek are important refuges for 
juvenile coho salmon which may need to escape the warmer temperatures and low 
dissolved oxygen levels occasionally found in the Klamath River during the warm summer 
and early fall months. However, critical coldwater refuge habitats for coho salmon and 
steelhead in lower Stanshaw Creek need to be accessible to the fish, so sufficient water 
needs to stay in the stream to maintain connectivity to the Klamath River all year. 

The Department currently proposes year-round bypass flows of 2.5 cubic feet per 
second (cfs) to be measured at the culverts below Highway 96 to mitigate potential 
impacts from the diversion on Stanshaw Creek. Our objective for these flows is to ensure 
that existing instream habitat conditions in Stanshaw Creek for coho salmon and steelhead 
are maintained. Water temperatures should remain cold and year-round access to the 
stream from the Klamath River is a better guarantee. To accomplish this objective, we 
recommend the total stream flow be bypassed whenever it is less than the designated 
amount. Based on field reviews and best professional judgment, it was determined that 
2.5 cfs should maintain connectivity and an adequate channel which allows young 
salmon ids access to Stanshaw Creek from the Klamath River. However, the .Department 
may require additional bypass flows in the future if conditions change such that 2.5 cfs is 
no longer adequate to allow salmonid passage at the mouth of Stanshaw Creek. Future 
modification of the barriers or more detailed studies may also indicate a need for higher 
instream flows. 

It is our understanding from discussions with Board staff that water is currently 
diverted from Stanshaw Creek even when there is not enough flow to run the hydroelectric 
generators. We believe this procedure results in water being wasted and not being put to 
beneficial use. This procedure typically occurs during critically dry periods when natural 
flows are needed to maintain salmonid access from the Klamath River to cooler water, 
rearing, and refuge habitat found in Stanshaw Creek. If the stream flow in Stanshaw 
Creek is less than the amount needed to run the hydroelectric plant (3 cfs ), then water for 
power generation should not be diverted and the entire natural flow of Stanshaw Creek 
should be bypassed to maintain the downstream fishery resources. 

During both inspections, various options were discussed which could help satisfy 
the required downstream flow conditions. We believe two options have merit for the Board 
and the owner to consider. One option would be returning diverted flows back to 
Stanshaw Creek after the water is used to generate electricity. Currently, tailwater is 
discharged to the adjacent drainage of Irvine Creek. Second, improvements to the open 
ditch system and/or updating the hydroelectric generation system may also allow the 
applicant to divert less water while still meeting the needs for domestic purposes and 
electric generation. 
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Ms. Katherine Mrowka 
February 7, 2007 
Page Three 

If you have any questions or comments regarding this memorandum, please 
contact Staff Environmental Scientist Jane Vorpagel at (530) 225-2124. 

cc: Mr. James R. Bybee 
NOAA Fisheries Service 
777 Sonoma Avenue, Room 325 
Santa Rosa, CA 95404 

Mr. Doug Cole, et al. 
92520 Highway, 96 
Somes Bar, CA 95568 

Ms. Jane Vorpagel 
Department of Fish and Game 
601 Locust Street 
Redding, CA 96001 

ec: Ms. Jane Vorpagel 
jvorpagel@dfg.ca.gov 
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NORTHERN CALIFORNIA-NORTH COAST REGION 
601 Locust Street 
Redding, CA 96001 
(530) 225-2300 

Mr. Doug Cole 
Marble Mountain Ranch 
92520 Highway 96 
Somes Bar, CA 95568 

Dear Mr. Cole: 

July 5, 2005 

The Department of Fish and Game has received your letter which details 
your proposals to mitigate impacts to coho salmon from your current 
unauthorized diversion in Stanshaw Creek. As you know the Department 
protested your water right application on March 17, 2000. We are also preparing 
comments and conditions for your small domestic use application which has 
come up recently for renewal. 

The Department's primary concern regarding your diversion is the 
protection of anadromous fish habitat in the approximately 0.25 mile reach of 
Stanshaw Creek from the Highway 96 crossing to the stream's confluence with 
the Klamath River. 

Your letter proposes two phases of mitigation. Phase I involves piping 
effluent from hydroelectric generation back to Stanshaw Creek above the 
Stanshaw Creek/Highway 96 culvert. This mitigation method was discussed on 
various field trips to your ranch during the protest of the water right application. 
The Department agrees if you pipe this water, which is currently being 
discharged to Irving Creek, back to Stanshaw Creek, above the Highway 96 
culvert, then coho habitat below the culvert should be maintained in this portion 
of Stanshaw Creek. · 

Specific flow requirements will be discussed in the future, however, the 
Department determined in a previous field review that a flow of 2.4 cubic feet per 
second in Stanshaw Creek below the culvert should maintain suitable habitat for 
coho salmon. 

Phase 11 in your letter proposes: 

• Maintaining current minimum flows past the point of diversion for resident 
Stanshaw Creek trout. 

l'\}1.,rk c--f ''~---0
~...,.· 
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Mr. Doug Cole 
July 5, 2005 
Page Two 

• Installing a half-round culvert in the historic canal line to prevent berm 
failures, overtopping in high water events and to improve efficiency of 
water transportation. 

• Installing solar power generation systems to compliment hydroelectric 
generation. 

Maintaining current commitments for minimum flows past your "Point of 
Diversion" is a requirement of your lake or streambed alteration agreement and 
should not be considered part of Phase II implementation. 

The Department supports the concept of your proposals. We look forward 
to working with you in the future to resolve our protests to your water right 
applications. If you have questions or comments regarding this letter please 
contact Staff Environmental Scientist Jane Vorpagel at (530) 225-2124. 

cc: Mr. Jim Sutton 
Division of Water Rights 
P.O. Box 2000 
Sacramento, CA· 95814 

Mr. Will Harling 
Mid Klamath Watershed 
P.O. Box 764 
Somes Bar, CA 95568 

Ms. Jane Vorpagel 
Department of Fish and Game 
601 Locust Street 
Redding, CA 96001 

Sincerely, 

DONALD B. KOCH 
Regional Manager 

be: Jim Whelan, Mark Elfgen, Anne Manji, Caitlin Bean 

Vorpagel:pm W:\Correspondence\2005\Habitat Conservation\coleproposal.doc 
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S·.~te of California 

Memorandum 

To: Mr. Edward C. Anton, Chief 
Division of Water Rights 
State Water Resources Control Board 
Post Office Box 2000 
Sacramento, California 95812-2000 

Date: November 20, 2001 

From: Donald B. Koch, Regional Manager 
Northern California-North Coast Region 
Department of Fish and Game 
601 Locust Street, Redding, California 96001 

Subject: Complaint Investigation Relating to Application 29449 Doug Cole - Stanshaw Creek, 
Tributary to Klamath River, Siskiyou County 

The Department of Fish and Game has reviewed the subject application and attended 
two site visits with State Water Resources Control Board (Board) staff. The first field 
investigation was conducted by the Board's application and environmental section on July 26, 
2000, and the latest complaint inspection was held on October 17, 2001 . On March 17, 2000, 
we submitted a protest on the application which was accepted by the Board on April 4, 2000. 
Our protest is based on adverse environmental impacts which could result from reduced flows 
in Stanshaw Creek. Both the complaint and application refer to an existing unpermitted 
diversion of water from Stanshaw Creek. 

At the time our protest of this application was filed in March 2000, our primary COIJCern 
was protection of anadromous fish habitat in about a 0.25 mile reach of Stanshaw Creek from 
the Highway 96 crossing to the stream's confluence with the Klamath River. On April 27, 
2001 , the California Fish and Game Commission (Commission) accepted a petition to list coho 
salmon north of San Francisco Bay as an endangered species. Consequently, coho salmon 
are now considered as a candidate species pursuant to the California Endangered Species 
Act (CESA). On April 26, 2001 , emergency regulations adopted by the Commission pursuant 
to Fish and Game Code Section 2084 went into effect. These regulations remain in effect 
during the 12-month candidacy period and authorize the incidental take of coho salmon 
resulting from diversion of water. The Commission will likely make its final listing decision in 
early June 2002 and if they decide to list the species, the current Section 2084 incidental-take 
authorization for water diversions will terminate. After listing, take of coho salmon will be 
prohibited unless authorized under Fish and Game Code Section 2081 (b) or 2080.1. We urge 
the Board to consider the implications of their actions regarding subject complaint and final 
decision on water rights application #29449 in light of Fish and Game Code Section 2053 and 
the potential listing of coho salmon next year. 

During the complaint inspection, we were told that the merits of the complaint would be 
reviewed within 30 days and, therefore, we are submitting these comments and 
recommendations for the Board's consideration . Formal protest dismissal terms will be 
submitted to the application unit at a future date. 

SURNAME 
FG-455 !REV. \ / 92) 
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Mr. Edward C. Anton 
November 20, 2001 
Page Two 

Federally Listed coho salmon (Onchorhynchus kisutch) are known to exist in Stanshaw 
Creek. Coho salmon were listed as threatened under the Federal Endangered Species Act 
effective June 5, 1997, and as a candidate under the California Endangered Species Act on 
April 27, 2001. On two recent occasions, the Department has collected field information within 
Stanshaw Creek below the subject diversion in the area near its confluence with the Klamath 
River. On May 25, 2000, we collected 8 young of the year and 18 yearling steelhead trout in 
this area of Stanshaw Creek. On July 26, 2000, we sampled and found one juvenile coho 
salmon in Stanshaw Creek below the culverts which run under Highway 96. We believe the 
Highway 96 culverts are currently a barrier to upstream migration of fish and have, therefore, 
focused our concerns and mitigation measures on the 0.25 mile stream reach downstream of 
these culverts. This stream reach is characterized by deep pools, large woody debris, dense 
overhanging riparian cover shading the stream and generally cool water temperatures and 
thus provides good rearing and refuge habitat for juvenile coho salmon and steelhead trout. 
Coldwater habitats such as those provided by Stanshaw Creek are important refuges for 
juvenile coho salmon which may need to escape the warmer temperatures and low dissolved 
oxygen levels occasionally found in the Klamath River during the warm summer and early fall 
months. However, critical cold water refuge habitats for coho salmon and steelhead in lower 
Stanshaw Creek need to be accessible to the fish so sufficient water needs to stay in the 
stream to maintain connectivity to the Klamath River all year. 

The Department currently proposes year-round bypass flows of 2.5 cubic feet per 
second ( cfs) to be measured at the culverts below Highway 96 to mitigate potential impacts 
from the diversion on Stanshaw Creek. Our objective for these flows is to ensure existing 
instream habitat conditions in Stanshaw Creek for coho salmon and steelhead are maintained, 
water temperatures remain cold and year-round access to the stream from the Klamath River 
is guaranteed. To accomplish this objective, we recommend the total stream flow be 
bypassed whenever it is less than the designated amount. Based on field reviews and best 
professional judgment, it was determined that 2.5 cfs should maintain connectivity and an 
adequate channel which allows young salmonids access to Stanshaw Creek from the Klamath 
River. However, the Department may require additional bypass flows in the future if conditions 
change such that 2.5 cfs is no longer adequate to allow salmonid passage at the mouth of 
Stanshaw Creek. Future modification of the barriers or more detailed studies may also 
indicate a need for-higher instream flows. 

It is our understanding from discussions with Board staff that water is currently diverted 
from Stanshaw Creek even when there is not enough flow to run the hydroelectric generators. 
We believe this procedure results in water being wasted and not being put to beneficial use. 
This procedure typically occurs during critically dry periods when natural flows are needed to 
maintain salmonid access from the Klamath River to cooler water, rearing and refuge habitat 
found in Stanshaw Creek. If the stream flow in Stanshaw Creek is less than the amount 
needed to run the hydroelectric plant (3 cfs ), then water for power generation should not be 
diverted and the entire natural flow of Stanshaw Creek should be bypassed to maintain the 
downstream fishery resources. 
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Mr. Edward C. Anton 
November 20, 2001 
Page Three 

During both inspections, various options were discussed which could help satisfy the 
required downstream flow conditions. We believe two options have merit for the Board and 
the owner to consider. One option would be returning diverted flows back to Stanshaw Creek 
after the water is used to generate electricity. Currently, tailwater is discharged to the adjacent 
drainage of Irvine Creek. Second, improvements to the open ditch system and/or updating the 
hydroelectric generation system may also allow the applicant to divert less water while still 
meeting the needs for domestic purposes and electric generation. 

If you have any questions or comments regarding this memorandum, please 
contact Environmental Scientist Jane Vorpagel at (530) 225-2124. 

cc: Mr. James R. Bybee 
National Marine Fishery Service 
777 Sonoma Avenue, Room 325 
Santa Rosa, California 95404 

Mr. Doug Cole, et al. 
92520 Highway 96 
Somes Bar, California 95568 

Ms. Jane Vorpagel 
Department of Fish and Game 
601 Locust Street 
Redding, California 96001 

1l ~ G. ~~ u. ~CV'-~~ R. fr-ed-~'I ~ Q /JL.(2_ 
N. '"'-A"~i J.- Lt~ L.. • W<LeC - \f c. .D - lAJA ti t ~ 
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Fi ve Year .fftaintenance Agreement 

AGREEMENT 
REGARDING PROPOSED ACTIVITIES SUBJECT TO 

CALIFORNIA FISH AND GAME CODE SECTIONS 1600/1606 

1 WHE.REAS : 

2 1 . ~r. Douglas T. Cole, of Somes Bar, California, representing the 
3 property owner, Marble Mountain Ranch, of Somes Bar (jointly referred to 
4 as "OPERATOR " ) , on January 21, 1999 notified (9 9- 0040) the DEPARTMENT of 
5 Fish and Game (the DEPARTMENT ) of the intent to divert or obstruct t he 
6 natural flow of, or change the bed or banks of, or use materials from 
7 Stanshaw Cr~ek, Si s ki you County, a water over wh ich the DEPARTMENT 
8 asserts jurisdiction pursuant to Division 2, Chapter 6 of the California 
9 Fish and Game Code . 

10 2. Fish and Game Code Secti ons 1600 et seq. make provi sions fo r the 
11 negotiation of agreements regarding the delineation and de f inition of 
1 2 app:ropriate activities , project modifications and/or specific measures 
13 necessary to protect fish and wil dlife resources. 

14 3 . The DEPARTMENT has determined t hat without the mitigative features 
1 S i dent ified in this agreement , the activities proposed in the OPERATOR's 
16 notification could substantially adversel y affect fish and wildlife. The 
17 DEPARTMENT ' s representative , Ron Presl ey, inspected the site on February 
l B 16, 1999 and has determined that resident trout and aquatic 
19 invertebrates woul d be the wildlife potentially affected by this proj ect 
20 due to loss of ~tream habi t at due t o low~r f l ows . 

21 NOW TBlmBFORE, J:T :CS A.GREl!!D THAT : 

22 1 . If this agr eement is found to be in conflict with any other provision 
23 of _aw or general conditions of public safety, it is void . 

24 2 . This agreement does not constitute o r imply the approval or 
2 5 endorsement of a project , or of specific project features, by the 
26 DEPARTMENT of Fish a nd Game, beyond the DEPARTMENT ' s limited scope of 
27 respons ibility, established by Code Sections 1600 et seq. This 
28 agreement does not therefore assure concurrence by the DEPARTMENT wi th 
29 the issuance of permits from this or any other agency. I ndependent 
30 review and recommendations will be provi ded by the DEPARTMENT as 
31 appropriate on those projects where local, state, or federal permit s or 
32 envir onmental repor ts are required. This i ncludes but is not limited to 
3 3 CEQ1\ and NEPA project review. Any fish and wildlife protective or 
34 mitigative features that are adopted by a CEQA or NEPA l ead agency or 
35 made the conditions for the issuance of a permit , for this project, 
36 become part of the project description for whi ch t his agreement is 
37 written. 
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3. If the project could result in the "take" of a state listed rare, 
threatened or endangered species, OPERATOR has the responsibility to 
obtain from the DEPARTMENT, a California Endangered Species Act Permi t 
(CESA 2081 Permit). The DEPARTMENT may formulate a management plan that 
wil l avoid or mitigate take. Pursuant to Fish and Game Code Section 
2090, a State lead agency shall consult with the DEPARTMENT to ensure 
that projects will not jeopardize the continued existence of any listed 
species. If appropriate, contact the DEPARTMENT CESA coordinator at 
(530) 225- 2300. 

12 4. To the extent that the provisions of this agreement provide for 
13 activities that require OPERATOR to trespass on another owner's 
14 property , they are agreed to with the understandina that OPERATOR 
15 possesses the legal right to so trespass. In the absence of such right, 
1 6 the agreement is void. 

1 7 5 . To the extent that the provisions of this agreement provide for 
18 acti vities that are subject to the authority of other public agencies, 
1 9 such as county use permits, said acti vities are agreed to with the 
20 understanding that all appropriate permits and authorizations will be 
21 obtained prior to commencing agreed activities . 

22 6. A.11 provisions of this agreement remain in force throughout the term 
23 of the agreement. Any provision of the agreement may be amended at any 
24 time provided such amendment is agreed to in writing by both parties. 
25 Mutually approved amendments become part of the original agreement and 
26 are subject to all previously negotiated provisions. Title 14, 
2 7 California Code of Regulations, Section 699 . S(g) requires the OPERATOR 
28 to submit the sum equal to 50% of the fee of the existing agreement to 
29 amend an existing agreement. 

30 7. The OPERATOR shall provide a copy of this agreement to all project 
31 contractors, subcontractors, agents, employees, and project supervisors . 
32 Copies of the agreement must be available at work sites during all 
33 periods of active work and must be presented to DEPARTMENT personnel 
34 upon demand until the project and/or monitoring period ( s) are completed. 

35 8. OPERATOR, contractor, or subcontractor are jointly and severely 
36 liable for compliance with the provisions of this agreement. Upon the 
37 DEPARTMENT'S determination of a violation of the terms of this 
38 Agreement, this Agreement shall be suspended or canceled, at the 
39 discretion of the DEPARTMENT and all activity must immediately stop 
40 until another agreement is made. Failure to comply with the provisions 
41 and requirements of this agreement and with other pertinent Code 
42 Sections including but not limited to Fish and Game Code Sections 5650, 
43 5652, 5937, and 5948, may result in prosecution . 

44 9. OPERATOR agrees to provide the DEPARTMENT access to the project s ite 
45 at any time, to ensure compliance with the terms, conditions, and 
4 6 provisions of this agreement. 

47 10. It is understood that the DEPARTMENT enters into this agreement for 
48 purposes of establishing protective features for fish and wildlife, in 
49 the event that a project is implemented. The decision to proceed wi th 
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3 t he proj ect is the sole res p onsibility of OPERATOR, a n d i s not required 
4 by ·.:.his agreement . It is agreed that al l l iab ility and/or incurred 
5 cos ~s rel ated to or arising out of OPERATOR'S project and the fish and 
6 wildlife protective conditions of this agreement, remain the sole 
7 r esponsi bility of OPERATOR. OPERATOR agrees to hold harmless and defend 
8 the State of California and t he DEPARTMENT o f Fish and Game against any 
9 related claim made by any party or p a rties f or personal injury or o ther 
10 damage . 

11 11 . OPERATOR a sstL~es responsibility for the restoration of any fi s h and 
12 wi ldlife habitat which may be impaired or damaged either directly or, 
13 inc~dental to the pro ject, as a r esult o f fai lure to properl y implement 
! 4 or complete the mitigative features of this agreement , or from 
15 a ctivities which were not included i n OPERATOR'S notification. 

1 6 12. The DEPARTMENT shall have continuing jurisdiction over the project 
17 site until a ll restoration of the site is compl ete. 

18 13 . The notification, project descri ptions, all photos, and drawi ngs 
19 submitted with the notificati on shall become part of this agreement, t o 
20 def~ne the scope of the proposed project. All wor k shall be done 
21 according to plans submitted to and approved by the DEPARTMENT. The 
22 OPERATOR shall notify the DEPARTMENT in writing of any modification s 
23 made to the project plans submitted to t h e DEPARTMENT. Any modification 
24 to the plans requires an amendment to this agreement. Cha nges to the 
25 original plans done vol untarily may result in the DEPARTMENT suspending 
26 or canceling this agre ement. The OPERATOR must then submit a new 
27 not ification. 

28 1 4. The following provisi ons including any additiona l pro j ect features 
29 r esulting from the above, constitute the limit of activities agreed to 
30 and resolved by this agreement . The signing of this agreement does not 
31 imply that OPERATOR is precluded from doing o ther activities, at the 
3 2 s i te . However, activities not speci fically agreed to and resolved by 
33 this agreement a~e subject to separate not ification pursuant to Section 
34 1601/03. 

35 15 . The OPERATOR shall notify the DEPARTMENT of the dates of 
36 comm.encement and completion of operations, three days prior to such 
37 commencement o r completion, by telephone message to (530) 841-2557 . 

3 8 16 . To the extent that the provisions of this agreement provide for the 
3 9 divers ion of water 1 they a re agreed to with the understanding that 
40 OPERATOR possesses the legal right to so d i ver t such water . I n the 
41 abse nce of such right, the agreement is void . 

4 2 i'EDDAL JO!USD I CTrON 

43 The US Army Corps of Engi neers (Corps ) has permitting requirements 
44 for certai n instream projects under Section 404 of the Federal Clean 
45 Wate r Ac t . If this proj ect e xceeds o ne acre of di s turbance within the 
46 ordinary high-water mark of the stream and/or the stream's average 
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ann:.1al flow exceeds f i ve cubi c feet per second, a permit may b e required 
by the Corps. A Corps permit may also be required for the install~t ion 
of r ip rap that e xceeds 500 linear f eet at or over one c ubic yard of 
ma t~rial p er l i near foo t. If there is any quest i on regarding the 
pos:sibility o f your project meeting the a b ove limitations, you s hould 
con~act the Corps pri or to beginning work. This Agreement in no way 
r e p =esents permitting requirements by the Corps. It is OPERATOR'S 
responsi bility t o contact t h e U.S. Army Corps of Engineers, and to 
comply with the provis ions any 404 Permit i ssued, if r e quired by the 
Corps. 

For informati on, contact the US Army Corps of Engineers office in 
your area : San Francisco District, Eu reka Offi ce (707) 443 - 0855. 

OPERATOR may have ~erta i n other responsibilit ies pursuant to t he 
Federal Endangered Species Act resulting in mit i gative project features 
required by the U.S. Fish and Wildlife Servi ce or National Marine 
Fisheries Service . 

PROVISJ:ONS 

Agreed work i ncludes activities associated with t he diversion of 
fl ows from Stanshaw creek for irr i gation, recreation , domestic, and 
smal l hydro-electric use . Construction include s the annual cons truction 
of a rock diversion dam <by hand> to entrai n flows ; nto the diversion 
ditch , and maintenance of a culvert/flume crossing on an unnamed 
ephemeral tribytar¥ to Stanshaw Creek. The pro ject area is located in 
Sisk.ivou County (SW 1/4 of NE 1/4 of~, T 13 N, R 6 E) on property 
admj_nistered by the U. S. Forest Service . The diversion structure existed 
prior to this agreement . 

BQtJl:PNl!r.r JUl1D ACCESS 

Vehicles shall not be driven or equipment operated in water covered 
portions of a stream, or where wetland vegetation, riparian vegetat ion, 
or a quatic organisms may be destroyed. Except as otherwise provi ded for 
i n the Agreemen t, all work s hall be performed by hand/hand tool s. 

Acce ss to the work site shall be via existing trai ls . 

WATER DIVERSJ:ON/STROCTOUS 

This Agreement does not author ize the construction of any tempora r y 
or permanent dam, structure, flow r e stricti on or fil l except as 
described in OPERATOR's noti fica tion. 

An adequate fish passage facility shal l be incorporated int o any 
barrier that obs tructs fish passage. 
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Except as otherwise specified in this Agreement , fill material for 
the a nnua l diversion dam shall consist of only native, clean rock whi ch 
will cause lit t l e or no siltation. I f tarps, sand bags , or p lastic 
she eting are used to seal the diversion structure , the tarps, bags, 
and/or she e t ing shall b e removed before hig h seasonal flows r e turn to 
pre7ent litter ing of the stream. 

9 When any dam or a r tifici al obstruction is being constr ucted, 
10 maintained , or placed in operation in the stream bed, f lows to 
1 1 downstream reaches shall be allowed to pass downstream to maintain 
12 wildlife, plant life, and aquatic life below the dam in a healthy 
13 condition, and to allow fi sh migration, during all t imes that the 
14 natural s tream flow would have supported aquatic l i fe , p ursuant t o Fi sh 
15 and Game Code section 5 937 and 5901 . 

16 Struct ures and associated materials not designed to withstand high 
17 seasonal flows shall b e remov ed to areas above the normal high- water 
18 mark before t he return o f s uch seasonal f l ows . 

19 No excavation in the live s tream is allowed. "Live stream" sha ll 
20 be defi ned as tha t portion of the str eam bed where flowing water i s 
21 present or antici pated during the term of this agreement. 

22 In ephemeral streams, a ll construction wi ll be done while the work 
23 site is dry. Excavated material shall be placed outside t he stream 1 s 
2 4 normal high-water mark. 

25 A c ulvert e x ists in the intersection o f the diversion flume/ditch 
2 6 and an ephemeral s tream . The culvert shall b e maintained so a s to resist 
27 washout. The up stre am and down stream fill slopes s hall feature roc k 
28 slope protection (RSP ) from the toe to the top of the fill. A fail soft 
29 dip s hall be maintained where the fi ll meet s o rigi n al ground to allow 
30 topping flows to remain with in the epheme ral stream channel. Rock 
31 dissipaters shall be placed at the culvert outlet to prevent channel 
32 bed/bank scour . Upon the ne x t occasion when the culvert washes out , the 
33 pipe al ignment shall be corrected t o remove the skew (It should be 
3 4 straight within the channel rather than pointing at the bank.). 

3 5 WA!rBR QtDU.r.rY 

36 ~)ION , TURB IDITY, AND SILTATION 

37 Mud, silt , or othe r poll utants from diversion mai ntenance or other 
38 proj ect- related activities shall not be discharged into t he flowing 
39 stream or be p laced in locations where it may be washed i n to t he stream 
40 by high flows or precipitation. 

41 Si lty/turbid wat e r shall not be discharged into the s t ream. Such 
42 ~ater shall be settled, fi ltered, or o therwise treated prior to 
43 discha rge back into the stream channel. 

WR-193

005382



2 

< -· 

6 
7 
8 
9 
.l.0 

11 
12 
1 3 
.!. 4 
15 

16 

17 

18 
1 9 
20 

21 
22 

23 
24 
25 
26 

27 
28 

29 
30 
31 

32 
33 
34 
35 
3 6 

37 

38 
39 

40 
41 
42 

DFG Rl REDDI NG P. 07 

Page 6 of 7 

The OPERATOR shall install adequate control devices to ensure that 
tur~idity or siltation resulting from the project related act ivities 
doe.snot constitute a threat t o aqu atic life . 

Erosion control measures shall be utilized throughout all phases 
of operation where sediment runoff from exposed s l opes threatens to 
enter waters of the State. At no time shall s ilt laden runoff be 
a llowed to enter the stream or directed to where it may enter the 
str,=am. 

Upon DEPARTMENT determination that turbidity/siltation levels 
resulting from project related act ivities constitute a threat to 
aquatic life, activities associated with the turbidity/siltatioi shall 
be halted until effective DEPARTMENT approved control devices are 
i ns talled, or abat ement procedures are initiated. 

CHANNEL RESTORATIQN 

FILL AND SPOIL 

Rock , gravel , a nd/or other materials shall not be .imported to, 
taken from or moved within the bed or banks of the stream except as 
otherwise addressed in this Agreement. 

Fill l ength, width, and height dimensions s h all not exceed those 
of the original diversion dam installation. 

Fill shall be limited to the minimal amount necessary to 
accomplish the agreed activities. Except as otherwise specified in 
this Agreement, fill construction materials shall consi st of native, 
clean, s ilt-free gravel or river rock. 

No fill material, other than clean river rock/gravel, shall be 
allowed to enter the live stream. 

No castings or spoil from the trenching or ditch cleaning 
operations shall be placed on the stream side of the ditch where it may 
be washed by rainfall into the stream. 

The OPERATOR shall have readily available plastic sheeting or 
visquine and will cover exposed spoil piles and exposed areas to 
orevent these areas from losing loose soil into the stream. These 
~ovt~ring materials shall be applied when it is evident rainy condit ions 
threaten to erode loose soils into t he stream. 

CHANNEL BED STABILIZATION 

If a stream channel has been altered dur i ng the operations, its 
low flow channel shall be returned as nearly as possible to pre-project 

conditions without c reating a possi ble future bank erosion problem or a 
flat wide channel or sluice- like area . The gradient of the stream bed 
sha l l be returned to pre-project grade. 
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3 BAN~ STABILIZATION 

4 Areas of disturbed soils which slope toward a stream, shall be 
5 stabilized to reduce erosion potential. The OPERATOR shall plant, 
6 seed, and heavily mulch all soils disturbed by the project prior to the 
7 return of seasonal rains. The OPERATOR shall consult with the U.S . 
8 For,~st Service and use the U.S. Forest Service recommended plants, 
9 seeds , and mulch. 

10 Where suitable vegetation cannot reasonably be expected to become 
11 established, rock slope protection {RSP} materials that will resist 
12 wash out .shall be used for such stabilization. The bank stabilization 
1 3 mat,=rial shall extend above the normal high-water mark. Any 
14 ins·tallation of RSP materials not described in the original project 
1 5 description shall be coordinated with the DEPARTMENT. Coordination may 
1 6 include the• negotiat ion· of additional Agreement provisions for this 
17 activity. 

18 
1 9 VEGETATION 

20 Disturbance or removal of vegetation shall not exceed the minimum 
2 1 necc3ssary to complete the authorized operations. The disturbed 
22 por~ions of any stream channel within the high water mark of the stream 
23 shall be restored to their original condition under the direction of 
2 4 the DEPARTMENT. 

25 CLDl!iJ-OP 

26 Structures and associated materials not designed to withstand high 
27 wat,~r flows shall be moved to areas above high water before such flows 
28 occur . 

29 Any materials placed in seasonally dry portions of a stream that 
30 could be washed downstream or could be deleterious to aquatic life, 
31 wildlife, or riparian habitat shall be removed from the project site 
32 prior to inundation by high flows. 

33 

34 
35 
36 
37 
38 

3 9 
40 
41 

(signature) 
Douq·las T. Cole 
Mar:Jle Mountain 

(date) 

~~~ i~~;:t:_y_D_E___;iP"'-A-R~T;....M.:.E-N-T--o -f_i_f_:_~_e_:_n_a_'_ G_a_m_e iyfo ft 
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State of Callfomla 

Memorandum 

To . , Sten Conger 

From : Department ef Fish and Game - Region 1, Ehreka 

Subject: Stushav and Bandy Bar Creeks 

Thanke Ter, 1111.ch tor your a,u·ny information on the aboYe creeks. I had no 
information wba.taoever on either creek iA the Dlreka files. Josere agrees 
vitb your &lllal7sis, tbat steelhead probably cannot negotiate the culverts. 
He alao says tbat 'there is little or no ateelhead habitat above the culverts 
because of very steep gradient. 

This will be of great help at the next Project Developaent feu meeting 
v~tb Csltrans about the culvert repairs. 

'l'hanka, again. 

I>on A. t,i Faunce 
Assoc. Fiaher7 Biologist 

DAL:km 

cc: Bcsers 

.... -· 
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(530) 841-2551 p.4 

N+ 

NAHJS Stanabav ,~k . ·---·----- _____ a,UJm' Bia;:;.::tb;:;;ar..o~u _______ _ 

Sn.aAw Sec:noN---11aoa&-t-fouth ··-----To.-i ml.• upettwam haltm« o.s a:11• 

TIDVTM.YTO J0.11Jptb River . ---------.T1ri,.p...:l:.J1l=--~.J~68::=..-...iS.C-....c.)1..3 __ 

Onm.N ... ~ID'~•--------- ·--
" 

Sovacm OP DATA.-.3..tmam sut'QJ'. kt Ga Itam am"P, lalvasa, ~· mo, §IIJ'TS. 

Obsernitiom through entire seotion aurve79d. 

~ ... Of oaot.YAttCIK IOC4,,_.....,,_..,.,..,,.... Altitude a At aouth- 600 feet; Headwaten originate at 4TJJJ feet. 
MU.TICIN 10 OTIU YATII.I Gradient I ~ • 
~IIISCUl'TICIIC Wictth: Aftrage of 8 feet, naffOWi:al to 4 t'eet; iD upper :reaobe• 8Ul"'f8J8d• 

. sf.ll;:I"... ~ptli: To 3 feet in poolaJ averagilw 6- 10 inches. 
l'l.ov: Estimated at betwen 2- S cts. e£e-• Velocity profile: P~a mc>uth to 50 t'eet abo"fe oul.verta umer hivq 96 

..._ tlow is rapid; Velocit,' beoo•s casoadmg furt;her 
~-- upstream~ gradient ot et:reu increuea ml depth a deoreaeee. 
J::r- a,ttc,111 Huch or the 1treaa bed ia rubble, vith little graftl Ul:I to• =~ 'sand iD pools. tt:- Spawn:m, ueaa s Dm to a laok of adequate spa~ ,nftl.1 tile~ an 

·• · · tew goocl' spavm.ng uaaa. Occailional 11'-ffllT pools 1 -~IIICC&W obeei'Yed below oul.w_rta,· bovner •9• qt'tbeee Wl'9 =='TJOJW.~ a:U.tocl end inordb~ c,amd;y. · · 
=,r°"" Pool.at Pool to rit11e ratio qt about 1tl; •IV' poola ot 2 .. .3 Ifft doep 
~ _ above hiwq 96 oulve~; ~pool) tut deep and 6"teet long 
iiiilua.""'imib.. below twin ow.verts Wlder 96. 
ifiii:.,~ Shelter:· Entire section SUl'V9yed deDHly overgrow vitl). loo-1 hazdvoode ________ _, and bushes. · 

Barriara1 Tw larp ~ shaped cul.wrte under ~WBl' 96, approxillately 150 ffft ia 
length are probable barriers to anadromoWII salllbnid lligratiou upetream. 
Gradient of culverts ie long anc1 gradual al.ope with a pne~ amoth 
concrete bottoa. Stream eurveT ~t aumer 14J64, {en.ark am &Jgbee) report.a 
that local nsidenta obaernd eteelbNd Just belov ouberte but mm aboft 
t.bea. Approxlmate:Q' . .50 feet a.bow cu.l. ft~ area or . c:iaacades am thallov 
vater l.eadiDg to a 5 foot, .SO degree gradieldi vater1'all. couti~ a ·pos
sible barrier to mig111t1Dg tieh, though in bigher floa· t.hh r,iq ha abu 
to bypa.88 waterfall. · 

DiYenioma· ~ abm:1o111td am ~pon.tiw :rubber:-tube tn,e am eteel p:$.piJW diveniou 
observed abow hivq 96 orosaing • 

.Aquatio pl.ante a lone obeened. 
MJ.ution: Nom obsenied. 
Pood.s Caddie stone, am Dragon tJ:r oboened bl l.a.nal stage,, but mt plenti.Nl. • 

. Fishes presents Salmnid f-q obeened belov cul.ve~, probafilT steelbeed emit., 
· tboug~ not l1U1118rows. Jfo £-q of aD¥' ~ ee~n above culffrta. 

hiDg _ 11,Ltensit71 LightJ tllough inoperative, abanc1oned dwll~ obn~ •r 
· mout4 of ONek on sout~ side, aptly' :refernMi to u th9 'Cld Mui. 

· RiTer Lodge•. · 
ssibilitya State route 96 orossee Stanabav C~ek t aUe •tream from muthJ dirt 

road i'rom 96. near crossing parel.l.el.s oreek to the muth at lodge re
i'erred to above. Upper aeotion ie aoceaaible onl.7 bJ" toot due to 
dense riparian grovth, however fonatl7 road l.)Hl.2 :troa 96 oroseea 
headvaters or creek. 
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• 
1 

p,ysr. 
Owmrship:. Prom State Route 96 to mouth land is privatel.7 owed, ..w..t" ot hiway- ill 

· mrs 1am. 
Posted or opens Open. 

Station Data 

station: 
Location: 
Width: 
Depth: 
BJtto1u 
Spavninc area: 
1'lov and velooitya 
Stream condition a 
Water temperatures·· 
~ temperature z 
Time: 
Date: 
Weather: 
Altitude: 

1. 
M:>uth. 
8 feet. 
6 illChes. 
Rubble to gravel. 
Bo, 
Rapid, II. 
Clear. 
6oP. 
9()1'. 
143Q. 
8/lt/75. 
CJ.ear. 
600 feet. 

2. 
i mile up from mouth. 
S .reet. 
2 f'eet. 
~, gra~, rubble, 
Ho. 
Slov, II. 
OJ.ear. 
621'. 
82P. 
1530. 
g/4'75. 
C.lear. 
85() f'ec,t, 

Possible mdifioe.tion ot culvert bottolll8 (:ie. batt'l:lng, eto.) 
co~d open up 11,at.ern section or atreaia to~ anadromous 
aal.J!ll)nida, ~ to good caJ'lOW over atream, upper. re~~ abo'N 
route 96 could be IIIII.D8pcl tor resident ra~bov trout, thouah 
they would probabl.J have to be introduced. Manage lower 
aeot.i,011 0£ atnam as adequate ~romous aal.mon.id strean. 

• t ... '.":'. •' ···:.1~ . . . r.~ ,•a..; -- •• --:- • 
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.Lqe,/ 
Sc.le: J. ,11,l .. l"" 1 .. a.,t"* ~.,.~,,eel- ... -· 
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Mar 10 20 02:41p 

1.ocation of i·:Outh: 
?ribut.ary ·ro: 
ttream Section: 
f.ccesdbilit;y: 

Ownership: 

jj}li\Tu.i,.OE n:::.:c;u1 TION 

1. Topog~~ffil 

Yreka Headquar~ers 

ST/\MSHAW CREEK 
Siskiyou County 

.Ay. r1 itt~ 

R6l:., T1)N 
r.lmuath River 

(530) 841-2551 

From the mouth to 3 miles upstree.m to the forks. 
ttate 96 crosses the st.reem and thP.re 18 also a t• .s. Forest 
Service road which leaves 96 between :.ttnshaw <.:reek and 
ta.iic.y Bu- Creek .nnl crosses Stanshaw Creek three miles 
upstrea.:n at. the F~rks. 
U. ~ .• Porest re1-vice. 

'?he stre:.i1;1 nows tor 4i 11dles through a steep CllllfOn and is 
prLnarily ca~;cf'.ding w e.ter. 

2. Vegetation - l'he canyon walls e.'l'..hibited vc.rious hanlwoods and firs, the 
streen r.ad V(.y,e.tatimi t}.nt was mainly berey vines and heaV7 
brush, · 

1. Der.th - Average depth \las 6-8 inches. 
2. Widt:h - .Average l'lidth wa.o 3-4 fer1t, 
J. tlow - the estii:iated !'low was 2-3 c.r.s. 
4. l'ool-r•ii"fle ratio, - cascading water, 
5, Alt..Hude - lleadwaters oriainate at 4720 feet ai~ tl}e wut.h is situa\ed 

at 600 feet above sea level. 
6. Gradient - ~ · 
7. Shape ot Stree:a - The st.ream bottom is com;rosed of coarse rubbl:9 and 

boulders. 

U:·Atiiit1m m1ti,rr1oos 

p.9 

1. Anadro1110us tieh would p:robabq be unable to utllize this stream !or spawning 1 

however, resident trout apparently do spawn in the upper reaches or the stream. 

H/J3I'rAT SUITABllITY 

1. The insects uere scarce, but stone fly and caddis Cly were p~sent ;n small 
nwnbers. 

2. There is gooci ahdter throushout the ~tream wit.h low hqina trees and pools. 

ST!t!;;Ai. CJBSTRUCTICiiS 

1 • tue to the st;eupieoa of the stream., the chances o! anadromous fish getting 
be1ond the culvr.rt on P.-"·'Y• 96 ore very slilll. l.ocal residents report. that 
steelhead do r,iake it up the road, but not be,cnc. 

2. About 1 i ,id.lea upstrea.it from the road there i:: an e1..tr~1ely steep area about 
200 yards in length that. \ioulc!. have to be consid1::red a clefirdte barrier •. 

1. 0~ three salmouids were obseJVed during the survey. Tl:ese ,1ere located 

WR-193
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about l mi.le dohn frwr. thG Flwne tnke-o!t (see below), fi~h seen vere from 
4-6 ind,es in length, illl.cl were &sfwned to be resident trout. 

DlVi .!-~~IC.US 

1. Approxi:,,ately 1 rnile upstreer.i from the road, a nun, takes-off fJ'Olll the 
creek. hvP.rage width - 12 inchee; average deJ,t,h 4 inches; !ts flow vas 
estina:ited between 0.5 and 1 c.1'.o. ltti purpose - wdcuown. 

2. J;.ppro:x..i .. u1.t.ely ~ ud.le ui;strea.·!!., a 4 inch pipe line re1ooves so1,1e or the 
stream nou. 

!l!;.~IEHDATICtlS 

1. t•1anage the stream for a resi~ent trout poiw.ation. 

!:UMMilRY 

1. Stanshaw Creek is a.pproxhiately 4i miles in length dth a flow or 2-3 c.r .s. 

~. The stre~n gradie11t :is ~0% with headwaters at 4,7::.0 feet and the fllOUth at 
600 feet above ~a level. 

J. The stream is prir42.rily' cascading water with little or no sr.awning area for 
anadromous fish. · 

4. Three uab!C)nids were observed during the survey • 

. 5. n_,u1.ee the streeJ,1 !or a resident. t.rout population. 

U!HV!~Y CREW: Jack Clark., Steve 'Bugbee 

tUIM,'t DATE: E/5/~4 

p. 10 
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·a1v&mhttnMzdarttnte' r••n+ b«eee:u ...,· .. cscc~·-·-- '• ,,,.,,.1::niefsisbin:tict:ltia::aeero,, .. 
';: 

!· 
.. 

j .. 

I .r 
t 

~ . . 

. , . . 
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I 

'1-,nd 
Sc,le.: Vlli:lt :: .r -:t. 
p~$~---~~--
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.~ 
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Tributary to: Kl.M111th !liver 

?Acn,ith Locations T. 13 H., R. 6 E., Sect:l.on lS, s. \f. ~arter 

DRA:W.AO~ 

Stanshaw Creek., a tributary to the namaUt ,liver, bas a drainage 
Prea of approxiraa~ly 3,000 sur.face acres.· The drainace sxtends in an 
easterly direction !Tan its ,nouth i"or about 4 miles. -,even small tribu
taries emptJ into the drainage area. 

'i'he drl;ir;iaee is characterized by steep, heavily forested mountains 
covered primar,1,ly with i'ir, pin':I, 1°•aole, alder and pnison oak. 

STROOJ (.:(ji111I'J'IOHS 

~ical Protilq: -The avera&e flow of ~tansbaw Ufoek was estimated 
at. 40 cs. 1'his est11.:1Rte ·was 1118.de at Highway 96. The average width was 
about is .t'oot and the aver~.1~e depth was 7 inches. 

The nool-ri[fle·rat.i.o was estimated at l:i0:20. 'l'he entire stream 
is a series or pool~ that cascade do'ffll the stream bed. Ki!!los were observed 
in liJllited area:, but werll 1•-ore co11111on auove tho water diverslon P.5-pe located 
about 200 yro-ds a\Jnve the hinhway. • 

The bottor:i is predomlnatAly rub~lo ann uouluars alt,hout:h some gravul 
wao observed in areea or less tcrrontial flow. 

f1A9ITAi3 Slll'iA.i ~Ll'J.'~ 

Shelter in abu.'l(.laJ1t, alon; jf.ans um CreBk ln the .conn or ooulders, 
brush, pools, nnd locs. · 

SpaTnµng ,rea is q,d te .lir.d. ted on Stansllaw L'reeic ~specially in the 
loTrur Rr.d u~per portions. me ~Na above the water diversion plpe contains 
some rit :"le area su.1. table !'or spawnir.t;; · anaclroinous .C:ish. ~ore spamling 
pot.ant.Lal i6 located £ro--J the .11\0Ut.11 to tho h:i•!hw:ay. 

Nurs•:r:,, aren is av~ilable alont! the ent.i.re str~. Pools 1Vit.h back
eddies are quite co11111lr.>n. 

ST1lliAJ, 'J!JS'l't!'JO'tio.-~ 

Log Jams: Six partial barriers of debris accumulations TIOre r-,corded 
on Stansbaw t:ree~ bel~ tho upper limits t.o anadromous fish. These barriers 

P• 12 
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\ 
41 •• ' 

cont.P..i11e~ nbout. 730 cubic !'eet ot 11aterial. tJone or t.b1~sa barriers :;re 
a tot:-11 1.>m-rier ;,,nd at pre:i:tmt., removal c.l0'3s not. s~em to he 1-,reasi.116• 

Natural rJ.e.rriers: A 7S y:.1rd lone series or hiuh falls crr.1ates an 
impassable barrier to anadror.10us fish about one mile above the mouth. 
These !'alls shou1d be crms.i.tbred as tho upper linii t:i to ana<iroinous fish. 

SaL11onid 1·ry 1'rere obser.,ed in 111any pools nlonc St.an.C3haw Creek. 'l'he 
fry wc•· J to sinal.:. to make an :i:wdenti!icatio:l. 

A. local reaident ol this ar~a says he used to see steelhead running 
up ::itan.lhaw C1•eek alti1ow~h not .ror sevel'al .ye;irs. 

SIJr.iMARl 

Stanshaw Creek has a drainage area or' about 3.,000 surface acr1.Js. 
The stream has a !):.iol-rl.rrle ratio o! abont il'.l:20. 
S•·m1nin1: armt is }j adted on the stroam ~lthout~h some Mr.e~ contain 

gravel su! talJle fol' anadrur-1ous !ish. 
Six partial harriers \1ere loc:tted bcl~w t.he upper limits to anadro

mous i".1 sh. The upper limits to anauroir.o;·s .r:'inh is al.!out. 1 mile above the 
mouth and consist or a hich s~ries or till.ls • 

.!l.EC0~11.\l:;14h\'tl ONS 

1. 
2 • 

.l'ishory. 
). 

.temove piu-t:ial ba.rr.i.urs althout_th they are not a prossinu problem. 
ita~re lolf"~r portions t,elol( uerles of falls as an anadroD10us 

L:anage arua ·auo,:e :falls os a rusi:\ent trout. st.roam. 

:iurveyed by: Tom Ca:.ur.er and ,lkt! ~ruse 

Surveyed on: .. lay 25., 1961 
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Marble Mountain Ranch 
Stanshaw Creek 

Water Rights Report 
 

 Supporting Documents – 30.3 KFA and Fisher 
 
1. 08-05-09.KFA.Complaint.Chronology 

2. 6-24-02.KFA's Attny.Complaint 

3. 6-14-01.KFA's Attny.Complaint 

4. 3-9-01.KFA's Attny.intent to sue.ESA violation 

5. 11-30-01.KFA's Attny.unlawful diversion 

6. 3-15-00.Fisher.Protest 

7. 8-20-01 JKG Letter to Hary M. Schueller with Attachments re Cole 
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Complaint against Doug and Heidi Cole 
by the Klamath Forest Alliance 

Current as of: 8/25/2009 

Chronology of Events of the Compla int 
On June 18, 2001 , the DWR received a complaint against Doug and Heidi Cole, lodged by the attorney 
representing the Klamath Forest Alliance (KFA). The complaint alleges that the Cole's diversion is illegal. 
that lhe diversion adversely impacts public trust resources, and requests that the SWRCB order the Coles 
to cease and desist their diversion. 

Background: Two applications were submitted by the Coles - 29450 and 29449. Of these applications, 
29449 for 3 els for power generation from Stanshaw Creek, is currently under review by the environmental 
unit (REM), and 29450 has been cancelled. Protestants for 29449 include: National Marine Fisheries 
Service. the Dept. of Fish & Game. T. James Fisher. J.W. Fisher Logging Co., Phylis Fisher. Konrad Fisher. 
the USFS. and the California Sportfishing Protection Alliance. 

Prepared letter to Mooney, to be signed by Ed Anton. stating the Division's guidance to 
close out the complaint in favor of the application and environmental section's 
processes. 

Event/Activity 

Prepared letter to Mooney, to be signed by Ed Anton. stating the Division's guidance to 
close out the complaint in favor of the application and environmental section's 
processes. Comments/revisions noted and made, and the letter given to clerical to 
final and circul2.~e for surname/signature. 

Left msg requesting return call from Jan Goldsmith re: status of her representation of 
Cole. Issue: request for a hearing (most control); or our proposal to close out the 
com plaint - which will likely result in Mooney requesting a hearing. 

Received letter from NMFS, disagreeing with CU staff report. Met with CAR and JK re: 
response language & procedures. Letter will be for EA's signature; state that we 
believe the recent letters do not provide convincing evidence; update the disposition of 
the application (Cole has been diligent); and propose close-out (with the standard 
caveat of reconsideration if further evidence becomes available). 
Received letter from Don Money, representing KFA, in which the parties dispute the 
findings and recommendations of the Complaint Unit's May 23, 2002 report. 

Received telephone request from Don Mooney to submit his comments on Monday. 
told him that this would be acceptable. When I asked what I could expect to see, he 
indicated that there was some disagreement on the biology assessment of our report, 
and also he questioned that we did not QUANTIFY the appropriative right. and that 
power generation was NOT incidental. Also notified Jan Goldsmith of the impending 
submittal, promising to touch base with her and to provide her with a copy if needed. 
Prepared and distributed 30-day letter, proposing close-out in the absence of 
substantiating evidence to support further SWRCB action . NL T date for responses -
6/23/02. 
Spoke with Jane Vorpagel re: DFG's comments. See Contact Report for details. 

August 19, 2002 

Date 

August 15,2002 

7/16/2002 

7/11/2002 

June 24. 2002 

June 21. 2002 

May 23, 2002 
December 13, 2001 
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Complaint against Doug and Heidi Cole 
by the Klamath Forest Alliance 

Current as of: 8/25/2009 

Received Don Mooney's fax (16 pages dated 11/30/01)). CAR asked me to 
summarize Mooney's comments, together with those submitted by NMFS and DF&G.. December 3, 2001 
Telephoned Jane Vorpagel to see how they came up with 2.5 cfs as a proposed by-
pass below the culvert. Left message because she's on field duty and on vacation until 
12/4/01. November 27, 2001 
Received (but delivered to the Env. Section) original memo from Dept of F&G re : 
proposed bypass requ.irements of 2.5 cfs below the culvert. Complaint Unit received 
on 11/29/01. November 26, 2001 
Received (but delivered to the Env. Section) a letter from NMFS, indicating their 
findings and protest dismissal terms. Complaint Unit received on 11/29/01 . November 20, 2001 
Received fax from DFG. Stated focus is the 1/4 mile stretch of Stanshaw Creek below 
the culvert under Hwy. 96. Now, based on "field reviews and best professional 
judgement, it was determined that 2.5 cfs should maintain connectivity and an . 
adequate channel which allows young salmonids access to Stanshaw Creek from the 
Klamath River." However, DFG reserves the right to "require additional bypass" in 
future if 2.5 is inadequate. November 20, 2001 
Received phone call from Don Mooney, requesting 2 additional weeks in which to 
provide us with evidence to support KFA's position. After discussing the request with 
CAR, I left the message to indicate that we would proceed according to the schedule 
agreed upon during the site visit. Mooney telephoned CAR and received the requested 
extension. November 16, 2001 

Spoke with Jan Goldsmith. She has not spoken with Don Mooney. I reminded her that 
we had agreed to entertain stakeholder input up until Wednesday, November 21,2001 . November 14, 2001 
Spoke with Jane Vorpagel re: DFG's input related to the complaint, and also related to 
the application. She said that she was planning to submit DFG's input, although she 
did not say exactly what we can expect. November 13, 2001 
Received confirmation from Tim Broadman, NMFS, regarding his participation. In 
addition, he indicated that he would specifically request that Margaret Tauzer also join 
us. October 12, 2001 

Received confirmation from Margaret McBride re: Cole's availability and Jan's flight 
information. Also, received telephone call from Bill Heitler, USFS, to say that his 
representative (Leslie Gausland Burrows) would attend. October 11, 2001 

Revised coordination for the site visit now scheduled for 10:00 on Wednesday, 10/17. 
Anticipated participation from: Fish & Game (Dennis Maria, Jane Vorpegel & Ron 
Presley) and USFS (Bill Heitler or representative). NMFS is not inclined to attend, per 
Margaret Tauzer today. Also, I am expecting written confirmation for flight plans to get 
both attorneys there. October 10, 2001 
Prepared notice of scheduled field investigation on 10/17/01 . Ms. Goldsmith and the 
Coles requested that we meet on Tuesday, October 16, 2001 , so coordinated 
schedules have now c·onfirmed Tuesday rather than Wednesday, as previously noted. 
Mr. Mooney will get a voice mail and e-mail notice. September 20, 2001 

Telephoned Don Mooney to solicit feedback/reaction to Jan's letter. He told me that he 
would review the letter, contact his client and provide us with a response. NOTE: He 
will be on vacation from 9/14 - 30/01. September 5, 2001 
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Complaint against Doug and Heidi Cole 
by the Klamath Forest Alliance 

Current as of: 8/25/2009 

Exchanged voice mail with Don Mooney. He indicated that he would be talking with his 
clients late next week. He did ask me to telephone him. I was unsuccessful because 
his cell phone was out of range. I left another message asking him to call me when he 
is able. 

Received an answer to complaint letter from Janet Goldsmith, attorney for Doug and 
Heidi Cole. 
Telephoned Don Mooney's office. Left message re: requested extension. 
Telephone call from Jan Goldsmith requesting extension for response to 8/20/01 . 

I left a voice mail message for Don Mooney, stating that the application A029450 has been 
cancelled, and that the application for hydro power is being processed. After we spoke by 
phone, I faxed the 5/4/99 memo to file from Chris Murray. 

Received message from Jan Goldsmith, representing Doug & Heidi Cole, requesling a copy of 
the complaint letter. Besides a copy of the requested letter, I also provided Jan with a copy of a 
5/4/99 memo to file from Chris Murray, the engineer assigned to evaluate. 

Received telepone call from Doug Cole requesting additional time in which to respond. 
Spoke with Chris Murray by telephone re: complaint against Doug & Heidi Cole. Also received 
an e-mail regarding same. 
Received telephone ca ll from Don Mooney, attorney for KFA 
Our letter to Doug & Heidi Cole notifying them of the complaint against them. 
Environmental Section's letter to Konrad Fisher regarding the Cole's application to divert 3 cfs 
from Stanshaw Creek, tributary to the Klamath River. 
Received a complaint letter against Mr. Doug and Ms. Heidi Cole lodged by the 
attorney representing the Klamath Forest Alliance (KFA). The complainant alleges that 
the Cole's diversion is illegal, that the diversion adversely impacts public trust 
resources, and requests that the SWRCB order the Coles to cease and desist their 
diversion. 
E-mail correspondence between REM & Doug Cole. Among other things, it lists project 
improvements. 
Contact report completed by REM, referring to the USFS' 10/5/00 letter to Cole. 

Letter from USFS to Coles. stating that. "Since it appears that your diversion structure and ditch 
are not authorized, they must be removed within 30 days." Alternatively, the District Ranger 
requests permits or other documentation that proves that the diversion predates the USFS, 
warranting a free special use permit. 
Protest accepted from California Sportfishing Protection Alliance. 

Environmental Field Report (A29449) prepared by REM. 

August 24, 2001 

August 20, 2001 
August 1, 2001 

July 31, 2001 

July 13, 2001 

July 13, 2001 

July 13, 2001 

July 12, 2001 
July 3, 2001 
July 2, 2001 

June 22 , 2001 

June 18, 2001 

April 3, 2001 
October 19, 2000 

October 5, 2000 
September 15, 2000 

July 26, 2000 
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Winston H. Hickox 

SC'cretaty f or 
E11 viro11me11rnl 

Pmtectio11 

Stat · 
1 ater Resources Co 1. 1 Board 

Division of Water Rights 
I 001 I Street. 14•h Floor• Sacramento. California 95814 • (916) 341 -5377 
Mailing Address: P.O. Box 2000 • Sacramento, California • 9581 2-2000 
FAX (916) 341 -5400 • Web Site Address: http://www.waterrights.ca.gov 

In Reply Refer to: 
363:MC:262.0(47-40-01); A029449 

Klamath Forest Alliance 
c/o Law Offices of Donald B. Mooney 
129 C Street, Suite 2 
Davis, CA 95616 

Dear Mr. Mooney: 

WATER RIGHTS COMPLAINT OF THE KLAMATH FOREST ALLIANCE AGAINST THE 
COLES REGARDING DIVERSIONS FROM STANSHAW CREEK fN SISKIYOU COUNTY 

Staff of the Division of Water Rights (Division) has completed their review of your letter of 
June 24, 2002 regarding the subject complaint. You indicate in this letter that you and your 
client disagree with the conclusions reached by Complaint Unit staff, as expressed in their letter 
and Staff Repo1i of Investigation dated May 23, 2002. After review of both the Staff Report of 
Investigation and your letter, I have concluded that fmiher action with respect to your client's 
complaint is not warranted, and I have directed the Complaint Unit to close this complaint. The 
supporting rationale for this action is described below. 

Gray Davis 
Govl'mor 

Unauthorized Diversion of Water - You contend that the Division previously determined that 
any pre- 1914 appropriative right held by the Coles is limited to approximately 0.11 cubic feet per 
second ( cfs). Regardless of past letters sent by the Division containing estimates of what could 
be dive1ted pursuant to a pre-1914 appropriative right claim, the Division has no adjudicatory 
authority to quantify such a claim. Only the courts can make this determination. The most 
recent evidence submitted by the Coles and their legal counsel indicates that diversion of water 
from Stanshaw Creek into their ditch, and the subsequent use of this water for i1Tigation and 
domestic purposes at the Marble Mountain Ranch, was initiated prior to 1914 using at least as 
much, if not more, water than is used today. All available evidence suggests that the diversion 
and use has been maintained in a diligent and continuous fashion ever since. Consequently, we 
believe that a cowi would find that the Coles have a valid claim of a pre-1914 appropriative right 
to divert water for the full i1Tigation and domestic uses currently maintained, including 
reasonable conveyance losses. 

While the Cole's current diversion of water for power purposes is not technically covered by a 
pem1it, this diversion and use has been ongoing for almost 60 years. Diversions prior to a 
determination regarding issuance of a permit are very common, especiall y for long-standing 
diversions such as the Cole's. The State Water Resources Control Board (SWRCB) has 
discretion whether to take enforcement action against an unauthorized diversion of water. Upon 
reviewing a complaint, the SWRCB may decide not to take enforcement action, or to defer 
consideration of enforcement. The SWRCB may consider several factors when deciding 
whether to pursue enforcement. One factor the SWRCB weighs is the willingness of the water 
diverter to legitimize the diversion. The SWRCB may choose not to initiate enforcement against 
a person who files an application promptly upon notification of the complaint, and then 

Ca/ifomia E11viro11menta/ Protection Agency 

" 111<· <'ll<'tgy clwlle11gefaci11g California is real. E1•e1y Califomian 11eeds to take immediate actio11 to red11ce energy co11.rnmpti0t1. 
1:0,- a lis1 of simple ways _11011 rn11 reduce demand a11d cut your energy costs. see 011r Web-site at h11p:ll11·11·11·.s1.-rcb.ca.gol'. " 
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Klamath Forest Alliance 2 

diligently pursues the application, complies with all application requirements and requests for 
infonnation, and cooperates with SWRCB staff. While the Cole's application (A029449) has 
been pending for an extraordinarily long time, there is no indication in the application file that 
the Coles have not pursued approval of their application in a diligent fashion. 

Potential Injury to Other Uses of Water - Another important factor in considering enforcement is 
the extent of injury caused by the water diversion. If a complaint investigation shows the 
unautho1ized diversion is causing little or no injury to established right holders or to public trnst 
values, the SWRCB may decide not to take enforcement action. The SWRCB may also consider 
the degree of hardship that enforcement action would impose on persons who rely on the 
diversion of water when it decides whether to take enforcement action in response to a 
complaint. Based on available evidence and rationale described in the Staff Report of 
Investigation, Complaint Unit staff concluded that there would be little potential for harm to 
other diverters or public trust resources if the Coles were allowed to divert water for power 
purposes, as long as a minimum bypass flow is maintained similar to that occuITing during their 
investigation. You disagree with this conclusion, and make reference to the professional 
opinions of staff for the National Marine Fisheries Service, Depaitment of Fish and Game, 
Karuk Tribe, and Humboldt State University. While we have received copies of these opinions, 
the evidence and logical rationale on which these opinions are based has not been submitted. 
Consequently, I believe the prima facie evidence utilized by Complaint Unit staff is more 
persuasive. Asking the Coles to tenninate their diversion would also cause severe economic 
hardship on them without providing much if any benefit to the instream resources. 

I do agree with you that the Cole's application has been pending for far too long. This 
application has been noticed and protests received. I doubt the parties will be able to resolve 
these protests amicably amongst themselves. The next steps in the process would be to complete 
an environmental review of the project pursuant to the California Environmental Quality Act 
(CEQA), and then proceed to protest resolution via either a field investigation or fonnal hearing. 
I have directed the Division's Environmental Section to give as much priority as possible to this 
application so that final resolution of the protests can be achieved as soon as feasible. I have also 
asked the Division's Application and Environmental units to send copies of all co1Tespondence 
to you _so that you will be kept apprised of the progress in this matter. 

In the meantime, I expect the Coles to maintain a minimum bypass, as described in the Staff 
Rep01t of Investigation. Failure to do so could result in a reevaluation of the need for 
enforcement action prior to a final detennination of the Cole's request for a pennit. 

If there are any questions regarding this matter, please contact Charles Rich, Chief of the 
Division's Complaint Unit, at (916) 341-5377. 

Sincerely, 

Edward C. Anton, Chief 
Division of Water Rights 

cc: See next page. 
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Klamath Forest Alliance 

cc: Mr. Doug and Mrs. Heidi Cole 
c/o Jan Goldsmith 

3 

Kronick, Moskovitz, Tiedemann & Girard 
400 Capitol Mall, 27th Floor 
Sacramento, CA 95814-3363 

Mr. Doug and Mrs. Heidi Cole 
92250 Highway 96 
Somes Bar, CA 95568 

Department of Fish and Game 
Environmental Services 
Attention Mr. Ron Presley and 

Jane Yorpagel 
60 I Locust Street 
Redding, CA 9600 1 

National Marine Fisheries Service 
Santa Rosa Field Office 
Attention Tim Broadman and 

Margaret Tauzer 
777 Sonoma Avenue, Room 325 
Santa Rosa, CA 95404 

William M. Heitler, Dist1ict Ranger 
U.S. Department of Agriculture 
Orleans Ranger District 
P.O. Drawer 410 
Orleans, CA 95556-04 10 

Mr. Jim De Pree 
Siskiyou County Planning Department 
P.O. Box 1085 
Courthouse Annex 
Yreka, CA 96097 

Mr. Konrad Fisher 
3210 Klingle Road NW 
Washington, D.C. 20008 

Karuk Tribe of California 
Department of Natural Resources 
Attention Mr. Toz Soto 
P.O. Box 282 
Orleans, CA 95556 

bee: Larry Attaway, Ross Swenerton 
MContreras\J fischer 8/16/02 
U :\Comdrv\MContreras\KF A v Cole appeal rejection letter 
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e 
Winston H. Hickox 

Secretary for 
E11viro11111e1110/ 

Pro1ec1io11 

To: 

From: 

State ._dter Resources Ct,.a..(ol Board 
Division of Water Rights 

I 001 I Street, 14"' Floor • Sacramento, Californ ia 95814 • (9 16) 341-5377 
Mailing Address: P.O. Box 2000 • Sacramento, California· 958 12-2000 

FAX (9 16) 341-5400 • Web Site Address: hllp://www.swrcb.ca.gov 
Division of Water Rights: ht1p://www.waterrights.ca.gov 

Memorandum to File 

File Number 262.0 (47-40-01) 

Charles A. Rich, Chief 
Complaint Unit 

Date: 

Michael Contreras 
Environmental Specialist Ill 
Complaint Unit 

Gray Davis 
Governor 

SUBJECT: WATER RIGHTS COMPLAINT LODGED BY THE KLAMATH FOREST 
ALLIANCE AGAINST DOUG AND HEIDI COLE REGARDING DIVERSION OF 
WATER FROM STANSHAW CREEK IN SISKIYOU COUNTY 

BACKGROUND 

The Division of Water Rights (Division) received a complaint on June 18, 2001 from the 
Klamath Forest Alliance against Doug and Heidi Cole. This complaint contains the 
following allegations: 

1. The Cole's diversions are unauthorized as they exceed pre-1914 appropriative rights 
and the Cole's have no post-1914 appropriative rights for power diversions, as a 
permit has not been issued pursuant to pending Application A029449; and 

2. The Cole's diversions adversely impact public trust resources in an unreasonable 
manner. 

Ms. Janef Goldsmith, legal counsel for the Coles, responded to this complaint via a 
letter dated August 20, 2001. This response contains the following assertions: 

1. The Cole's diversions have been continuous since before 1914 and are covered by 
a valid pre-1914 appropriative claim of right. 

2. The complainant has not provided any factual evidence indicating that the Cole's 
diversions are adversely impacting fishery resources in either Stanshaw Creek or 
the Klamath River. 

FIELD INVESTIGATION 

On October 17, 2001 , staff of the Complaint Unit conducted a field investigation for the 
subject complaint. Prior to meeting the parties, Complaint Unit staff undertook a flow 
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measurement in Stanshaw Creek approximately 60 feet downstream of two culverts that 
pass underneath Highway 96. A flow of 0.61 cubic feet per second (cfs) was measured 
using a current velocity meter. -Water temperature was measured at 8:30 a.m. to be 
52°F. The twin, semicircular culverts that carry the creek under Highway 96 are 
approximately 320 feet long, 6 feet high, and 10 feet wide each. The slope of the floor 
of these culverts is about 9%. All of these measurements were made with the aid of a 
laser range finder and/or tape measure. No debris was observed in the culverts, 
indicating that they were designed to be and function quite well as self-cleaning 
conduits. 

Complaint Unit staff then located the downstream end of the tailwater ditch coming from 
the Cole property a short distance above the point where unused water is discharged to 
Irving Creek. Flow was measured to be 0.1 cfs with a current velocity meter. Water 
temperature was measured to be 54°F. 

Complaint Unit staff next met with the parties at the Marble Mountain Ranch dinning 
room. Approximately 30 individuals participated representing the following entities: 

• the Coles; including Mr. & Mrs. Cole and their legal counsel, Jan Goldsmith, 
• the Klamath Forest Alliance (KFA); including Felice Pace for the KFA and their legal 

counsel , Don Mooney, 
• representatives of the California Department of Fish & Game (DF&G), 
• representatives of the National Marine Fisheries Service (NMFS); including 

Dr. Stacy Li, 

• the Karuk Tribe; including Toz Soto, their fisheries biologist, several tribal elders and 
numerous tribe members, 

• Konrad Fischer, son of James Fischer, who owns the property along the southern 
bank of Stanshaw Creek between Highway 96 and the Klamath River, and the 
caretaker for this property who lives there on a continuous basis, and 

• Charles Rich and Michael Contreras from the Division's Complaint Unit 

Complaint Unit staff started the meeting by explaining the typical complaint process: 

1) complaint is filed, 
2) answer is requested , 
3) answer to complaint is provided at the option of the respondent, 
4) Complaint Unit staff conduct field investigation if necessary, and 
5) a Report of Investigation is prepared and transmitted to the parties along with 

recommendations for action regarding the complaint. 

Complaint Unit staff also explained the adjudicatory authority of the State Water 
Resources Control Board (SWRCB) with respect to pre-1914 appropriative rights. The 
pre-1914 appropriative claims of right of the Coles were discussed. 
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After this discussion, several parties stated that they believe the Cole's diversions are 
adversely impacting anadromous fish that frequent Stanshaw Creek. Complaint Unit 
staff pursued this topic and asked what evidence is available to support these 
allegations. The parties present were unable to identify much evidence. They indicated 
that no formal studies regarding public trust resources in Stanshaw Creek have been 
undertaken. Visual observations of juvenile fish in the creek have been made. Several 
biologists indicated that they believe lower Stanshaw Creek provides a thermal refuge 
or "refugia" for juvenile fish when temperatures in the Klamath River reach lethal levels. 
They stated that sufficient flow to maintain a continuous connection with the river are 
very important. 

Some of the parties also argued that Stanshaw Creek may provide spawning habitat for 
adult salmon or steelhead trout. However, they were unable to provide any substantial 
evidence in support of these allegations. 

Complaint Unit staff asked if the Cole's tailwater that is discharged into Irving Creek 
provides more benefit to fish life in Irving Creek than it would to fish life if left in 
Stanshaw Creek. All of the biologists present indicated that Irving Creek has sufficient 
water to provide adequate habitat. Adding water diverted from Stanshaw Creek would 
not increase this habitat significantly. They felt, however, that leaving the water in 
Stanshaw Creek would be more beneficial if additional areas of thermal refuge were 
generated as a result. 

After the discussion in the dining room ended, the parties proceeded to the Cole's 
powerplant and then on to the point of diversion (POD) on Stanshaw Creek. The flow 
was too low to generate power but water was being bypassed around the plant for 
irrigation. Complaint Unit staff visually estimated this flow to be approximately 0.6 cfs. 
The flow in Stanshaw Creek immediately upstream of the POD was measured with a 
current velocity meter to be 1.16 cfs. The creek in this reach consists of large boulders 
that form a fairly continuous group of cascading pools. There was no section where a 
highly accurate flow measurement could be made due to the steep grade and large 
numbers of rocks, many of which can be washed downstream during high flow events. 
The flow in the diversion canal just below the POD was measured to be 0.68 cfs using a 
current velocity meter. 

The inspection party then proceeded to the lower reach of Stanshaw Creek along the 
property owned by Mr. Fischer. The creek would normally end in a small pool that is 
separated at low flows from the river by a sand bar on which extensive amounts of 
phreatophytic vegetation exists. The Fisher's caretaker indicated that he maintains a 
hand-dug channel between this pond and the river along the downstream periphery of 
the sand bar during the summer, low-flow period, to enable juvenile fish to enter the 
lower reach of the creek. Flow in the creek about 100 - 200 feet above the terminal 
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pool was estimated1 to be no more than 0.41 cfs. Water temperature was measured 
during the mid-afternoon period to be 56°F. At low flows2

, the entire reach of Stanshaw 
Creek between the highway and the confluence with the Klamath River is essentially a 
series of cascading pools. The stream in this reach is covered by a dense riparian 
canopy. Complaint Unit staff asked Dr. Li if juvenile fish would have a difficult time 
accessing these pools with the existing flows as there were no runs or riffles present, 
only cascades between each pool. Dr. Li stated that juvenile fish would have no 
problem accessing the pools with the flows occurring during the inspection. The 
inspection ended at this time. 

ANALYSIS 

The following issues need to be addressed in order to resolve the current complaint: 

1. Unauthorized diversion 
2. Adverse impacts to prior right holders 
3. Unreasonable impacts to public trust resources 

Unauthorized Diversion of Water 

The KFA contends that the Coles do not have sufficient pre-1914 appropriative rights to 
justify current diversions. The Cole's legal counsel has responded by claiming pre-1 914 
appropriative rights for all diversions. Past correspondence prepared by various 
individuals within the Division has contained questions about the validity of these 
claims. However, the SWRCB does not have adjudicatory authority regarding pre-1914 
appropriative rights. When allegations are made that a pre-1914 appropriative right 
does not exist or is inadequate to justify all existing diversions, Complaint Unit staff 
analyze the situation to see if they believe sufficient evidence is available to dispute the 
claimed rights such that a court of competent jurisdiction would likely agree. If such 
evidence exists, Complaint Unit staff typically recommends that the diverter be asked to 
take action to rectify the unauthorized diversion. If the diverter fails to take adequate 
action, appropriate enforcement action may follow. 

At the meeting previous to the physical investigation, Complaint Unit staff explained that 
recently provided evidence by the Cole's legal counsel in response to the complaint 
appeared to support a claim that diversion from Stanshaw Creek to the Marble 

1 
- The stream did not contain a smooth flowing section in this reach in which to take a standardized flow 

measurement. Consequently, the flow was estimated with a current velocity meter by measuring the 
general dimensions of a "v"-shaped spill plume from a pool and the central velocity of the plume. 

2 
- Based on visual observation of the hydraulic characteristics of the lower stream channel in relation to 

the flow measured during the field investigation, Complaint Unit staff believe that this lower reach of 
Stanshaw Creek remains a series of cascading pools until flows in the creek become large in comparison 
to the Cole's ability to divert water (e.g., >15 cfs flow vs 3 cfs diversion). 
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Mountain Ranch was initiated well before 1914 for domestic and irrigation purposes, 
and has been maintained in a continuous or diligent fashion ever since. Complaint Unit 
staff believe that the current diversion and use of water for domestic and irrigation 
purposes is no greater than and , quite possibly, somewhat smaller than maximum 
historic diversions as a portion of the area that was apparently irrigated for many years 
both before and after 1914 has been converted to resort housing or other faci lities, and 
is no longer being irrigated. 

Even though legal counsel for the Coles claimed a pre-1914 appropriative right for 
power purposes in her letter of August 20, 2001 , Complaint Unit staff is not aware of 
any specific evidence supporting such a claim. Based on previous discussions with 
Mrs. Cole's father, Mr. Squires, Complaint Unit staff currently believes that the initial 
application of water for power purposes occurred shortly after the end of World War II, 
even though the original pelton wheel employed dates from the early 1900's. However, 
Application A029449 is pending and, if approved, would cover all existing and 
anticipated diversions for power purposes. 

While diversions pursuant to a pending application are technically not authorized until a 
permit is actually issued, diversions prior to a determination regarding issuance of a 
permit is very common, especially for long-standing diversions such as the Cole's. The 
SWRCB has discretion whether to take enforcement action against an unauthorized 
diversion of water. Upon reviewing a complaint, the SWRCB may decide not to take 
enforcement action, or to defer consideration of enforcement. The SWRCB may 
consider several factors when deciding whether to pursue enforcement. One factor the 
SWRCB weighs is the willingness of the water diverter to legitimize the diversion. The 
SWRCB may choose not to enforce against a person who files an application promptly 
upon notification of the complaint, and diligently pursues the application, including 
cooperation in providing information requested by the SWRCB and compliance with 
other requirements of the application process. While the Cole's application (A029449) 
has been pending for an extraordinarily long time, there is no indication in the 
application file that the Coles have not pursued approval of their application in a diligent 
fashion. 

Another weighed factor is the extent of injury caused by the water diversion. If an 
investigation shows the unauthorized diversion is causing little or no injury to 
established right holders or to public trust values, the SWRCB may decide not to take 
enforcement action. The SWRCB may also consider the degree of hardship 
enforcement would impose on persons who rely on the diversion of water in deciding 
whether to take enforcement action in response to a complaint. The application of 
these factors, as they apply to this complaint, are discussed below. 
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Adverse Impacts to Prior Right Holders 

While the KFA complaint does not contain allegations that the Cole's diversions are 
adversely impacting downstream diverters, a protest was filed against A029449 by 
T. James Fisher, J.W. Fisher Logging Company, and Phylis Fisher alleging potential 
injury to prior rights. In view of the KFA complaint and the inspection by Complaint Unit 
staff, the potential for adverse impacts to downstream diverters along Stanshaw Creek 
is also being evaluated as part of this investigation. 

According to the caretaker for the Fisher property, water is diverted from Stanshaw 
Creek a short distance downstream of the Highway 96 culverts for domestic and some 
minor irrigation use. Diversions at this location apparently began after 1914. The 
Division has no record of a post-1914 appropriative right covering this diversion. 
Consequently, these diversions are presumably made under a riparian claim of right3

. 

Complaint Unit staff are not aware of any evidence that would suggest that such a 
claim of right would not be upheld by a court of competent jurisdiction. 

Complaint Unit staff understand that the Cole's basis of right for diversion from 
Stanshaw Creek consists of: 

1. Pre-1914 appropriative claim of right for domestic/ irrigation use. This right has not 
been quantified or a definitive priority established by court action. The maximum 
diversion rate that might be justified is the capacity of the ditch. The date of priority 
for this right may be as early as 1880. 

2. Application A029449 - This pending application is for 3.0 cfs year round diversion 
for power purposes. A permit has not been issued for this application. 
Consequently, diversion of water under this right has not been approved. The date 
of priority for this right, if the application is approved, would be March 27, 1989. 

3. Small Domestic Registration D030945R - This certificate authorizes year round 
diversion to off-stream storage of up to 10 acre-feet per annum in the small reservoir 
located near the bottom end of the Cole ditch. The date of priority for this right is 
September 17, 1999. 

The Fisher riparian claim of right has a higher priority than that of A029449 and 
D030945R. The relative priorities of the Fi~her riparian claim and the Cole's pre-1914 
appropriative claim of right is more difficult to evaluate. Only a court of competent 
jurisdiction has the power to adjudicate these rights . Riparian rights typically have the 
highest priority in California. However, a riparian right attaching to a particular parcel of 

3 
- The Division has no record of a Statement of Water Diversion and Use (Statement) being filed for this 

diversion and use of water. Unless this diversion and use is included in the reports of some other entity, 
a Statement should be filed. 
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land is generally subject to appropriative rights established by diversion upon the vacant 
public domain before the first valid steps were taken to acquire said parcel of land from 
the United States, whether diversion was made at points upstream or downstream. 
Because diversion of water to the Cole's property may have been initiated. before steps 
were taken to obtain the Fisher property from the government, the Cole's pre-1914 
appropriative claim of right may have a higher priority than the Fisher riparian claim of 
right. 

Flows in Stanshaw Creek will most likely be sufficient to satisfy the demands of both the 
Cole and the Fisher interests except during the low flow periods of the irrigation season. 
During this period of time, the diversion of water pursuant A029449 and D030945R is 
often incidental to the Cole's pre-1914 claim of right. Consequently, unless all or a 
portion of the Cole's diversion of water is being made exclusively for: (1) power 
purposes or (2) to fill the small reservoir on the Cole property, any disputes over 
competing rights would need to be resolved in the court system by determining the 
relative priorities of the riparian and pre-1914 appropriative claims of right. 

Unreasonable Impacts to Public Trust Resources 

Complaints containing allegations of unreasonable adverse impacts to public trust 
resources by diverters are often evaluated differently depending upon the basis of right. 
If the diverter appears to possess a valid basis of right for the diversion, evidence must 
be available to support allegations that the water diverted has caused, or is likely to 
cause, an unreasonable adverse impact to the public trust, i.e. the public's right to use 
the State's waters for instream purposes such as recreation, navigation, and fish and 
wildlife4

. In order to make this finding, evidence should be available to demonstrate 
that: 

a. public trust resources exist in the stream; 

b. these resources are being adversely impacted due to the diversions from the 
stream by the water right holder and not by normal variances in the water supply 
or other factors that are beyond the control of the water right holder, such as land 
use development, discharge of pollutants, etc. by other parties; 

c. the impacts on public trust resources are significant, considering both the 
magnitude of the impact and the sensitivity and significance of the public trust 
resources affected; and 

4 
- In other words, evidence must be available to demonstrate the likelihood that unreasonable impacts 

are occurring rather than requiring the diverter to demonstrate that adverse impacts are not likely to 
occur. This is synonymous with the "innocent until proven guilty" concept of the law. 
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d. the protection of public trust resources is. feasible ; considering any reduction or 
cessation of diversions that may be necessary to grotect the public trust and / 
whether the public interest in those diversions may outweigh the adverse impacts 
on the public trust. 

If the diversion is being made pursuant to a pending application for which a permit is 
being diligently pursued and "prima facie" evidence is available suggesting that the 
diversion may be causing adverse impacts to public trust resources, the Division will 
typically direct the diverter to take action to prevent or mitigate the impacts or, if 
necessary, terminate the diversion. 

With respect to the Cole's diversion pursuant to their pre-1914 appropriative claim and 
0030945R, the burden of demonstrating that public trust resources are being adversely 
impacted in an unreasonable fashion rests with the KFA. The test of potential harm and 
need for corrective action is considerably less for the Cole's pending application. 

The KFA alleges that the Cole's diversion of water is adversely impacting anadromous 
fish that utilize Stanshaw Creek. Very little information is available regarding the use of 
this water body by anadromous fish. The DF&G submitted a memorandum dated 
November 20, 2001, and the NMFS submitted a letter dated November 15, 2001, 
(copies attached) regarding the Cole's diversion of water. Both documents discuss the 
status of anadromous fish pursuant to state and federal endangered species laws and 
make recommendations regarding "protest dismissal terms". However, the complaint 
investigation process is not intended to resolve "protests". Instead, the purpose of a 
complaint investigation is to determine what type of evidence is currently available. 
Neither one of these documents provides or references much evidence. 

Complaint Unit staff believe that use of Stanshaw Creek by anadromous fish is 
generally limited to the reach from the Highway 96 culverts to the Klamath River. These 
culverts appear to have been designed to be self-cleaning due to the steep slope. 
Complaint Unit staff noted that there was essentially no sediment or debris inside the_se 
culverts, indicative that high scour velocities are maintained. High water velocities 
coupled with the length of these conduits probably prevent movement of spawning or 
juvenile fish upstream. This conclusion appears to be consistent with those of both the 
DF&G and the NMFS. The NMFS letter states: "The culvert under Highway 96 at 
Stanshaw Creek is listed on resource agencies master list for culverts with passage 
problems. Ca/Trans has stated that they will replace the culvert in the future to allow 
salmonid passage." While removal of the culverts might change the situation, this task 
will be a significant undertaking and is not likely to occur anytime soon. Consequently, 
until such time as the culverts are actually removed, Complaint Unit staff believe that 
only those actions by the Coles that would have a bearing on the health and well being 
of fishery resources in Stanshaw Creek between Highway 96 and the Klamath River 
need be addressed. 
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The DF&G memo contains the following recommendation: 

The Department proposes year-round bypass flows of 2. 5 cubic feet per second 
(cfs) to be measured at the culverts below Highway 96 to mitigate potential 
impacts from the diversion on Stanshaw Creek. Our objective for these flows is 
to ensure existing instream habitat conditions in Stanshaw Creek for coho 
salmon and steelhead are maintained, water temperatures remain cold and year
round access to the stream from the Klamath River is guaranteed. To 
accomplish this objective, we recommend the total stream flow be bypassed 
whenever it is less than the designated amount. Based on field reviews and best 
professional judgment, it was determined that 2. 5 cfs should maintain 
connectivity and an adequate channel which allows salmonids access to 
Stanshaw Creek from the Klamath River. However, the Department may require 
additional bypass flows in the future if conditions change such that 2. 5 cfs is no 
longer adequate to allow salmonid passage at the mouth of Stanshaw Creek. 
Future modification of the barriers or more detailed studies may also indicate a 
need for higher instream flows. 

During the meeting portion of the inspection, biologists representing the DF&G, the 
NMFS, and the Karuk Tribe all stated that temperatures in the Klamath River often 
reach lethal levels during the warmer months of the year. They believe that small, side 
tributaries with cold water flows such as Stanshaw Creek provide "thermal refuges" that 
are crucial to the survival of juvenile anadromous fish . 

On the day of the complaint inspection, water temperature was measured at 52°F in the 
early morning with a flow of 0.61 cfs5

. Water temperature in the mid-afternoon 
downstream of the "Fisher" POD was measured at 56°F with a flow of 0.41 cfs6

. Water 
temperature was measured by Division staff on July 26, 2000, and found to be 54°F. 
No flow measurements were taken at that time, but photographs of the culverts indicate 
that flows were higher; possibly in the 2-3+ cfs range. According to the Environmental 
Field Report for this visit, water temperature is not an issue. Complaint Unit staff agree. 
The lower portion of Stanshaw Creek contains excellent cover and there is no evidence 
currently available to indicate that the Cole's diversion of water creates a temperature 

5 
- Making good flow measurements in a channel containing mainly pools and cascades with a current 

velocity meter is extremely difficult. Consequently, these measurements are not considered highly 
accurate, but instead should only be used for an idea of the relative amounts of flow present. 

6 
- This measurement was made at the request of KFA and fishery representatives. Complaint Unit staff 

were reluctant to undertake a measurement in a reach of the creek that consisted solely of pools and 
cascades. This measurement was quite rudimentary and may only have an accuracy of ±50%. 
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problem in the reach between Highway 96 and the Klamath River as long as minimum 
flows are maintained similar to those occurring during the complaint investigation . 

The reach of Stanshaw Creek between the Highway 96 culverts and the Klamath River 
consists of a series of cascading pools with essentially no runs or riffles present during 
periods of low flow. Complaint Unit staff believe that this lower reach of Stanshaw 
Creek remains a series of cascading pools until flows in the creek become quite large in 
comparison to the Cole's ability to divert water. Bypass flows on the order of Yi to 1 cfs 
should produce essentially the same amount and quality of habitat as flows on the order 
of 2 - 3 cfs. Consequently, as summer flows decrease due to either a recession in the 
natural hydrograph or diversions by the Coles, there shouldn't be much change in the 
spatial habitat available to fish . 

The channel configuration indicates that winter flows are much higher than the flows the 
Coles might divert. These flows may produce conditions that allow anadromous fish to 
spawn. However, diversion by the Coles during these periods should also have 
negligible effect on the fish . 

The fishery biologists pointed out that the cold water habitat of Stanshaw Creek is of 
little value if the Coles do not bypass sufficient flows of water to provide access between 
the river and the creek. Our inspection revealed that there was no natural surface 
connection between the creek and the river at the time of the inspection. Flows in the 
creek terminated in a pool that is separated at low flows from the river by a sand bar on 
which extensive amounts of phreatophytic vegetation exists. Significant quantities of 
water can no doubt seep through the sand bar before a natural surface flow connection 
with the river occurs. The sand bar is most likely a dynamic phenomenon and may not 
be in place every year or at all times of the year. However, the extent of the vegetation 
on the sand bar indicates that this is not a fleeting fixture. 

·While at times there may not be a natural surface connection with the river, the 
caretaker for the Fisher property showed us a hand-dug channel that he maintains 
between the river and the pond. This channel provides some access to the creek and 
the thermal refuge found therein. Consequently, there is a benefit in maintaining 
sufficient flow in the lower reach to keep the artificial channel flowing. Dr. Li indicated 
that the flows existing at the time of the inspection were quite adequate to provide for 
passage of juvenile fish from the river to the thermal refuge in the pools. Consequently, 
flows similar to those observed during the inspection on October 17, 2001, would 
appear to be adequate. 

Undertaking measurements of flows in the creek would be an extremely difficult, if not 
impossible, task. Conditions in the creek are such that installation of a device(s) that 
would enable measurement of flows (e.g. , flume, weir, or stage vs. flow correlation) 
would requ ire a major construction effort coupled with maintenance and possible 
reconstruction on a continual basis. A more practical method of measuring bypasses 
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would be to divert fill of the low flows into the Cole's ditch and use an appropriately 
designed "splitter box" to ensure that a minimum flow is returned back to the creek in 
the immediate vicinity of the diversion. However, this would require the construction of a 
dam to direct all flow into the ditch before returning a set amount or percentage of flow 
back to the creek. The DF&G has obtained an injunction that prohibits installation of 
such a dam. Consequently, a reasonable request would be that the Coles bypass 
sufficient flow at all times at their POD to provide continuity of flow between Stanshaw 
Creek below the Highway 96 culverts and the Klamath River. If the Fisher's caretaker 
does not maintain the artificial channel between the terminal pool and the river, the 
Coles should still bypass sufficient water to maintain flow between the pools located 
downstream of the Highway 96 culverts in order to maintain habitat for any fishlife that is 
present in this reach. If the DF&G is willing to allow full diversion of the creek into the 
Cole's ditch, a measurable bypass requirement should be established, probably on the 
order of % to 1 cfs based on further analysis of the amount of bypass necessary to 
maintain hydraulic continuity between lower Stanshaw Creek and the Klamath River. 

The KFA did not file a complaint against the Fishers and neither the DF&G or the NMFS 
have indicated any concerns with their diversion. However, the Fisher diversion is 
capable of removing water from Stanshaw Creek in the same manner as the Cole's 
diversion; albeit at a smaller rate. Consequently, if flows in lower Stanshaw Creek are 
inadequate to maintain public trust resources, the Fishers may also need to reduce their 
diversion of water. Determining which diversion needed to be reduced first, either the 
Cole's or the Fisher's, could only be established after a court rules on the relative 
priorities of both diversions. 

PHYSICAL SOLUTION 

There may be a physical solution that would be of benefit to all sides of this situation. 
The "fishery advocates" would like to see more water passed below the Cole's POD. 
The Coles want to be able to divert sufficient water to generate power and maintain 
consumptive water uses at their guest ranch. One way of possibly meeting both 
interests would be to move the power generation facility completely into the Stanshaw 
Creek watershed . This would require construction of a diversion dam capable of 
diverting most, if not all , of the flow of the creek into a penstock. The generating unit 
would be located down gradient along the creek, possibly immediately upstream of the 
Highway 96 culverts . Power would be transmitted over the drainage divide to the guest 
ranch. The diversion dam could be designed and constructed to provide a minimum 
bypass flow before any water is diverted from the creek to maintain a minimum flow 
between the diversion structure and powerplant discharge. A consumptive use water 
supply line(s) could also be run from the diversion dam to the ranch to provide a 
pressurized water system capable of operating an automated sprinkler irrigation system 
and domestic water supply system. 
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The Coles would benefit with increased power production especially during the summer, 
low flow season. This would save them considerable costs associated with generating 
power using an expensive fossil fuel generator. The pressurized water line(s) would 
also allow them to develop a more efficient irrigation system that could be automated ; 
thus saving labor costs as well. The pressurized system would also reduce the amount 
of labor required to maintain the current ditch; especially during storm events when 
overland runoff coupled with fallen leaves and tree limbs pose a significant threat to the 
integrity of the ditch . · 

The "fishery advocates" would benefit by seeing dramatically increased flows in the 
lower reaches of Stanshaw Creek during the summer, low-flow period due to a 
reduction in the amount of water diversions necessary to maintain the current irrigation, 
domestic, and power uses 7. Complaint Unit staff are not currently aware of compelling 
evidence suggesting that a significant benefit would accrue to instream uses of water by 
increasing the flow over that currently existing in this reach of the creek during the low
flow period of the year. However, the complainant, DF&G, NMFS, and many interested 
parties seem to believe that substantial benefit would be gained. Because determining 
appropriate instream flow needs is not an exact science, providing additional flows 
might provide some, as yet, undocumented benefits to instream uses. Complaint Unit 
staff are not aware of any adverse impacts that would occur by increasing instream 
flows if a physical solution were to be implemented. Erring on the side of public trust 
uses is always desirable; especially if the rights of consumptive water users can be 
maintained or enhanced at the same time. 

In order to implement a physical solution such as described above, the penstock and 
powerplant would need to be relocated onto land currently owned by the U.S. Forest 
Service. The Cole's diversion and conveyance ditch were initiated before the National 
Forest was established . This has essentially "grandfathered" these facilities and has 
most likely significantly reduced the amount of regulatory authority the Forest Service 
has over these facilities. Moving the penstock and powerplant would·subject the Coles 
to additional regulation by the Forest Service. In view of the concerns expressed by the 
"fishery advocates" including the protests and complaints filed, the Coles are not likely 
to be willing to enter into a physical solution unless adequate guarantees can be 
provided that their diversion and use of water v,,ould not be placed in any greater 
jeopardy than currently exists. This might necessitate a land exchange with the Forest 
Service or development of some other type of legal agreement or contract between the 
parties. 

7 
- Application 29449 has not yet been approved. Complaint Unit staff assume that any permit that may 

be issued pursuant to this filing will be conditioned upon compliance with all necessary activities to 
prevent any unreasonable adverse impacts to instream uses. Consequently, a physical solution would 
not provide much benefit based strictly upon diversions for power purposes. Most of the benefit would be 
based on reductions to diversions for irrigation and/or domestic uses. 
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CONCLUSIONS 

1. A court of competent jurisdiction would most likely confirm that the Coles have a 
valid pre-1914 appropriative right to divert water from Stanshaw Creek for full 
domestic and irrigation purposes at the Marble Mountain Ranch. 

2. Evidence has not been submitted to substantiate a pre-1914 appropriative right for 
power purposes but A029449, if approved, should cover all diversions for power 
purposes. 

3. With the current irrigation system, most diversions for power purposes during the 
low-flow periods of the year are incidental to domestic and irrigation needs. 

4. Prima facie evidence is available to indicate that lower Stanshaw Creek does 
provide habitat for "thermal refuge" when temperatures in the Klamath River become 
detrimental to the health and well being of fish life. 

5. Bypasses similar to those present during the field investigation should provide 
adequate habitat for thermal refuge purposes. 

6. Measuring flows on a regular basis in Stanshaw Creek is not practical. Any 
requirement to measure minimum bypass flows should not be established unless 
the requirement acknowledges that a sufficient diversion of water will be allowed into 
the Cole's ditch to cover both the diversion and bypass requ irement with subsequent 
measurement and release of bypasses back into the stream. 

7. Considerable benefit might accrue to all sides of this dispute if an appropriate 
physical solution were to be implemented. 

RECOMMENDATIONS 

1. That the Coles be directed to cease all diversion of water whether pursuant to a pre-
1914 appropriative claim of right or post-1914 appropriative rights derived from 
Application 29449 or Small Domestic Registration 0030945R unless sufficient flow is 
passed below their POD to maintain a flow in lower Stanshaw Creek below the 
Highway 96 culverts similar to that present during the October 17, 2001, field 
investigation (~o. 7 cfs) . · 

2. That the required bypass flow be determined in one of two fashions: 

a) if full diversion of the creek into the Cole's ditch is not allowed, the flow should 
be visually estimated so that sufficient flow would be available to fill a small, 
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hand-dug ditch between the terminal pool of Stanshaw Creek and the Klamath 
River; or 

b) if full diversion of the creek into the Cole's ditch is allowed, a device shall be 
installed capable of bypassing sufficient flow to maintain 0.7 cfs in the creek 
below the Highway 96 culverts before any water is passed down the diversion 
ditch to Marble Mountain Ranch. 

3. That the complaint filed by KFA against the Coles be closed. 

4. That the parties give serious consideration to a physical solution similar to that 
discussed above. 
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LAW OFFICES OF DONALD B. MOONEY 
129 C Street, Suite 2 

DONALD B. MOONEY 
Admitted In California and Oregon 

Davis, California 95616 
Telephone (530) 758-2377 
Facsimile (530) 758-7169 
dbmooney@dcn.davis.ca. us 

June 24, 2002·· 

VIA FACSIMILE. 

Mr. Michael Contreras 
Division of Water Rights 
State Water Resources Control Board 
P.O. Box 2000 
Sacramento, CA 95812-2000 

Re: Water Rights Complaint Submitted by the Klamath Forest 
Alliance Alleging Unlawful Diversion of Water From 
Stanshaw Creek 

Dear Mr. Contreras: 

The Klamath Forest Alliance ("KFA") disagrees with the Complaint Unit's 
conclusions and recommendations contained in your letter dated May 23, 2002, 
regarding Doug and Heidi Cole's unlawful diversion of water from Stanshaw 
Creek. The Complaint Unit's conclusions and recommendations are not 
supported by the evidence or by California water law. 

I. THE SWRCB COMPLAINT UNIT'S CONCLUSIONS ARE NOT 
SUPPORTED BY THE EVIDENCE OR CALIFORNIA WATERLAW 

I 

A. Response to Conclusion _Number 1 

Conclusion Number 1 states that: . 

A court of competent jurisdiction would most likely confirm that 
the Coles have a valid pre-1914 appropriative right to divert water 
from Stansh~w Creek for full domestic and irrigation purposes at 
the Marble Mountain Ranch 

The primary problem with Conclusion Number 1 is that it states that the 
Coles' have a pre-1914 appropriative water right "for full domestic and irrigation 
purposes." This statement fails to quantify the pre-1914 appropriative water 
right and is inconsistent with the SWRCB staff's previous conclusions regarding 
the Cole's pre-1914 appropriative water right. Moreover, this statement implies 
that the Coles may increase their pe-1914 appropriative water right so long as it 
is used for domestic and irrigation purposes. Such a conclusion is in direct 
conflict with California water law. Additionally, the conclusion contradicts the 
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Complaint Unit's May 23, 2002, Memorandum to File which states that "[t]his 
right has not been quantified .... "·Thus, if the right has not been quantified and 
the SWRCB does not know the current or historical demand'-for domestic and 
irrigation, a conclusion that a court would find that the Coles have a valid right 
for "full domestic and irrigation purposes" simply cannot be supported by either 
the evidence or the law. 

"The right of priority .... attaches to the definite quantity of water that the 
appropriator has put to reasonable beneficial use in consummating his 
appropriation."' (Hutchins, The California Law of Water Rights, at p. 132.) The 
specific quantity of water is one of its most distinctive features. (Id.) Therefore, 
assuming that the Coles' have a pre-1914 appropriative water right for Marble 
Mountain Ranch, the Coles ·are only entitled to the quantity of water that has 
been continuously diverted and put to a reasonable and beneficial use. 

The SWRCB staff has conclu_ded on two separate occasions that any pre-
1914 appropriative water right is limited to approximately 0.11 cubic feet per 
second ("cfs"). (See letter dated September 15, 1998 from Harry M. Schueller to 
Doug Cole ("Schueller Letter"); and letter dated February 4, 1993 from Katherine 
Mrowka to Robert and Mary Young; see also 1963 DWR Bulletin 94-6, Land and 
Water Use in Klamath River Hydrographic Unit, Table 4 at p. 55) DWR Bulletin 
94-6 states that the total amount of water diverted for use on what is now the 
Coles' property is 362 acre-feet, a portion of which was for hyclroelectric 
generation for which no pre-1914 appropriative water right exists. Although the 
Coles questioned the SWRCB's estimate for the water demand for the uses on 
Marble Mountain Ranch, the Coles failed to provide any evidence to dispute the 
estimated demand and they provided no alternate estimate of a higher demand. 

When the Coles' predecessors sought an application to appropriate water 
for domestic and irrigation, the SWRCB staff assessed the ranch's overall 
domestic requirement to be 0.02 cfs, or approximately 14-acre feet per year. (See 
Letter dated February 4, 1993, from Katherine Mrowka to Robert E. and Mary 
Judith Young.) The SWRCB staff further'c:oncluded·that the water demand for 
irrigation is that which is required to irrigate 7 acres of alfalfa. (Id.) Based upon 
these assessments and utilizing standard conversion equations, the Coles' 
combined domestic and irrigation water uses can be met with 0.11 cfs.1 

Domestic: 

Irrigation: 

Combined: 

0.02 cfs multiplied by the conversion factor of 1.98 multiplied by 365 days per 
year equals approximately 14.4 acre feet per day. 
The SWRCB staff has previously determined that 1 ds for each 80 acres of 
irrigated area is considered reasonable for Siskiyou county. (See letter dated 
February 4, 1993, from Katherine Mrowka SWRCB staff, to Robert E. and Mary 
Judith Young, Coles' predecessors-in-interest.) Using the SWRCB staff's 
methodology, irrigating 7 acres would requires approximately 0.09 cfs. 
Combining the irrigation demand of 0.09 cfs with the domestic demand of 0.02 
cfs results in an overall demand rate of 0.11 cfs. 
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. Therefore, if a court of competent jurisdiction held that the Cole's had a 
valid pre-1914 appropriative water right, it would most likely quantify that any 
such right does not exceed 0.11 ds. The highest amount that the Coles could 
show that either they or their predecessors have put to a reasonable and 
beneficial use. 

To the extent the Coles rely solely on the historic Stanshaw pre-1914 
appropriative water righ~, the Coles rights may be further diminished as the 
Coles' predecessors did not acquire all of the interests in land and water from 
Stanshaw. (See Exhibit C to letter dated August 20, 2001, from Janet Goldsntith 
to Harry M. Schueller.) The Coles only obtained a small portion of the original 
Stanshaw property. Moreover, the Coles have. presented no evidence as to. the 
quantity of Stanshaw's pre-1914 appropriative water right that was used on the 
property now .owned by the Coles, or the quantity of water right that was 
transferred to the Coles. · 

Thus, neither the ev~dence nor California water law supports the 
Complaint's Unit's Conclusion Number 1. As the Complaint Unit failed to 
address the quantity of water that may be diverted under a claim to a pre-1914 
appropriative water right for irrigation and domesti~ uses, the subsequent 
conclusion regarding the incidental use of water for power generation amounts 
to pure speculation. 

B. Response to Conclusion Number 2 

KFA agrees with Conclusion Number 2 which states in part that 
~~[e}vidence has not been submitted to substantiate a pre-1914 appropriative 
right for power purposes ... " 

C. Response to Conclusioft:Number 3 

· KFA disagrees with Conclusion Number 3, which states that 
. . . 

With the current irrigation system, most diversions for power 
purposes during the low-flow periods of the year are incidental to 
domestic and irrigation needs. 

The primary problem with Conclusion Number 3 stems from the 
Complaint Unit's Conclusion Number 1, which failed to quantify the pre-1914 
appropriative water right.· By providing an "open ended right", there is no way 
to determine or conclude that the diversions for power purposes are incidental to 
the Coles' domestic and irrigation needs. 

Based upon the Coles' Application (A029449), the Coles claim a need for 3 
cfs for power production. As the Coles' pre-1914 appropriative water right does 

)( , &.nh.v,.,v.vv.v .. ... G.,.,.dJ,.,_v.W.v,J,h1w,@ .. il .. «Q.014.W.';.:,, .. 9.QIO/:,ID[&j 

WR-193

005420



Mr. Michael Contreras 
June 24, 2002 
Page4 

not exceed 0.11 ds, such power.generation cannot be characterized as incidental 
to the·Coles' domestic and irrigation needs. If-the Coles' diversion for power 
purposes were incidental to their diversion for consumptive uses, there would 
not be the significant "return flow" from the Coles' property into Irving creek 
that exceeds the amount of water flowing in Stanshaw Creek below the Coles' 
diversion. 

The Coles have indicated that if fhey limit their diversion from Stanshaw 
Creek to the amount used only for.domestic and irrigation, it is not enough water 
to operate their hydroelectric generator. This is supported by the fact that on the 
day of the October 16, 2001, field investigation, the Coles were diverting 50 
percent of the stream flow and none of it was being applied towards power 
generation. Therefore,·the evidence simply cannot support a finding that the 
Coles' purported need for 3 cfs for power generation is incidental to any pre-1914 
right they may have for domestic and irrigation uses. In fact, the evidence, and 
the Coles' own admissions support the conclusion that in order for the Coles to 
generate power, they must divert water froin Stanshaw Creek at a rate 
substantially higher than any rate they may claim under a pre-1914 appropriative 
water right for domestic and irrigation purposes. 

D. Response to Conclusion Number 4 

Klamath Forest Alliance agrees with the Conclusion Number 4. It should 
be noted, however, that more than just prima facia evidence supports the 
conclusion that lower Stanshaw Creek provides critical habitat. Uncontested 
expert opinions from the California Department of Fish anc:\ Game ("DFG"), the 
National Marine Fisheries Service ("NMFS"), Toz Soto, a fisheries biologist with 
the Karuk Tribe, and Terry D. Roelofs, Professor, Department of Fisheries 
Biology, Humboldt State University, support Conclusion Number 4~ Despite 
repeated opportunities, the Coles have:submitted no evidence to the contrary. 

E. Response to Conclusion Number 5 

It is the responsibility of the public agencies to protect public trust 
resources. (See National Audubon Society v. Superior Court (1983) 33 Cal. 419,426 
("before ... agencies approve water diversions they should consider the effect of 
such diversions upon interests protected by the public trust, and attempt, so far 
as feasible, to avoid or minimize any harm to those interests").) The letter and 
intent of public trust doctrine cannot, nor was it intended to be upheld only by 
public agencies demanding proof from the non-profit sector when a public trust 
resource is in jeopardy of being harmed. A private individual or entity seeking 
to appropriate a public trust resource must bear the burden of demonstrating 
compliance with the public trust doctrine. 
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The SWRCB's complaint unit provides no evidence to support a bypass 
flow recommendation of .7 ds, or the assertion -that, "Bypass flows on the order 
of 1/2 to 1 cfs s~ould produce essentially the same amount and quality of habitat 
as flows on the order of 2-3 cfs." (See May 23, 2002, Memorandum to File from 
Charles A. Rich and Michael Contreras, at p. 10.) Flow connectivity and the 
presence of juvenile fish on a given day, do not, in and of themselves, prove that 
a habitat has not been degraded. 

Federal, state, tribal and independent fisheries biologists have indicated 
that the C9les' current diversion decreases the availability and quality of habitat 
in Stanshaw Creek. The California Department of Fish and Game, (DFG), 
recommended a year-round bypass flow of 2.5 cfs to be measured at the culverts 
below Highway 96 .. DFG acknowledged that steelhead and coho exist in the 
portion of the creek below Hwy 96, and stated that factors considered in making 
their recommendation included a desire to maintain cold temperatures in the 
creek, and an "adequate channel" for fish to access the creek from the Klamath 
River. DFG also stated that it, "may require additional bypass flows in the future 
if conditions change such that 2.5 cfs is no longer adequate to allow salmonid 
passage at the mouth of Stanshaw Creek." 

DFG rightfully retained the right to change the bypass flow 
recommendation because the mouth of Stanshaw Creek naturally forms at least 3 
channels before it enters the river. When combined with naturally low flows 
during dry months, the Coles' diversion would, in the absence of periodic 
manual channeling of the creek's mouth, prevent salmonids from traveling 
between Stanshaw Creek and the Klamath River. With unimpeded flows 
however, fish can access the creek from the Klamath River year-round without 
manual channeling. 

The National Marine Fisheries ·&!rvice, (NMFS), recommended a 
minimum bypass flow of 1.5 cfs downstr~am of the point of diversion, requested 
that tailwater from the Coles' hydroelectric plant be returned to Stanshaw Creek 
and reserved the right to modify their recommendation, "when CalTrans 
provides salmonoid passage through the Highway 96 culvert." NMFS cited the 
preservation of "Thermal refugia" at the mouth of Stanshaw Creek a~ a primary 
concern. NMFS also noted that an 8-inch salmonid was stranded in the Coles' 
diversion flume during the field investigation and requested that measures be 
taken to prevent such strandings. 

Toz Soto, a Fisheries Biologist for the Karuk Tribe's Department of 
Natural Resources has addressed several concerns associated with the Coles' 
diversion. In a November 30, 2001 statement about Stanshaw Creek, Mr. Soto 
wrote: 
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Salmonids using the creek include endangered coho 
salmon, steelhead (resident and anadromous) and 
chinook salmon. With proper flow, habitat in 
Stanshaw creek is suitable for summer and winter 
rearing coho salmon. During summer months, 
mainstem Klamath River water temperatures can 
become intolerable and salmonids must find cold.
water thermal refugia areas associated with·tri~utary 
mouths (Stanshaw Creek). Large boulders near the 
mouth of the creek combined with adequate cold
water flow coming from Stanshaw Creek could 
provide habitat suitable for adult summer steelhead 
and spring c.hinook holding. Cold-water plumes at 
creek mouths provide critical thermal refugia for out . 
migrant juvenile salmonids and returning adults .. 
Loss of flow from Stanshaw Creek limits the size of 
the cold-water plume at the mouth anc;l lirri.its access 
up the creek for cold water seeking salmonids. 

Mr. Soto went on to address a number of other problems with the 
diversion. These include, but are not limited to, 1) the possible dewatering of 
established spawning sites, 2) limited access to the creek for adult and juvei:ille 
fish, 3) the entrapment of resident fish in the Coles diversion ditch, 4) reduced 
flows and stream velocity which liinit adult spawning and nest building 
opportunities in lower Stanshaw Creek, and 5) the release of sediment into 
Stanshaw Creek from the diversion ditch. · 

The SWRCB's complaint unit disregarded all of the aforementioned expert 
input and based its bypass flow recommendations. on an arbitrary assessment of 
the flow sufficient for the movement of juvenile fish below the culverts. 

According to Dr. Terry D. Roelofs,·a renowned professor of fisheries 
biology at Humboldt State University, reducing summer flow in the portion of 
Stanshaw Creek between highway 96 and it's confluence with the Klamath River, 
"decreases the amount of habitat available for coho salmon and may lead to 
increased daily temperatures, both of which could constitute a take of this 
federally listed species." 

The Complaint Unit's conclusion and recommendation for a 0.7-cfs is 
based upon staff's field observation and completely ignores the evidence and 
recommendations provided by the agencies responsible for protecting the 
resources in lower Stanshaw Creek. 

The SWRCB's actions allowing the unlawful diversion of water from 
Stanshaw that results in a take of a protected species constitutes a violation of 

Uk, :,_v.&.v.v.v.v.v.v1v1w:w:w1 ~,:;",'M'?'."'~ "l .. , ((, 1 .Jt.C.131&&.;t,:;;;;; ... .t.AQ.,:,.Q.(w_tiS(J(SI : ......... -~ ......... M,« .dk .c.Q,:,ymQl.l?,.(<!11 . ,.J:P.MW,Sib.v.v.v, _:;.;zµz,. 
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take prohibition of section 9 of the Endangered Species Act, 16 U.S.C. § 1538. (See 
Strahan v. Coxe, 127 F.3d.155, 163 (1st Cir. 1997),-<:ert. denied, 119 S.Ct.81, and cert. 
denied, 119 S.Ct. 437 (1998) (when a state affirmatively allows fishing activities to 
occur through-licensing or other measures, and those activities are likely to result 
in entanglement of protected species, the responsible agency is in violation of the 
section 9 take prohibition); (Loggerhead Turtle v. Volusia County, 148 F.3d 1231, 
1249 (11th Cir. 1998), cert. denied, 119 S.Ct. 1488 (1999) (the failure of 
government entities to prohibit or restrict activities that are likely to take listed 
species can be a violation of section 9 of the Endangered Species Act).) The same 
rationale that caused the court in Strahan to find that Massachusetts violated the 
Endangered Species Act by licensing gillne~ and lobster pot fishing likely to 
result in the entanglement of right whales applies to the Complaint Unit's 
decision to allow the Coles to continue an tinlawful diversion that is likely to 
result in a take of a listed species. 

F. Response to Conclusion Number 6 

KFA disagrees with Conclusion Number 6 which states that "[m]easuring 
flows on a regular basis in Stanshaw Creek is not practical. All the protestants to 
the Coles' Application to Appropriate water, including NMFS ·and DFG, have 
demanded the instillation of a flow-measuring device as a dismissal term. Such 
devices are inexpensive, and locations such as the culverts under Highway 96 
and the rock flumes above and below the Coles' point of diversion are conducive 
to their use. 

G. Response to Conclusion Number 7 

KFA agrees that all sides in this dispute would benefit if a physical 
solution were implemented, but not if the solution entails the frivolous use of 
-hydropower to the detriment of rare and threatened species. I<FA proposes that 
the Coles use water and power more efficiently, and that they adopt a method of 
power generation that does not adversely impact critical habitat. To this end, the 
SWRCB should direct the Coles to research the alternatives to the current 
operation.2 If the Coles cannot devise a way to produce hydropower without 
adversely impact habitat, then the Coles must adopt an alternative to 
hydropower. The Coles' property is situated in an exposed, south facing location 
ideal for solar power. Some combination of solar, wind and/ or efficient internal 
combustion generators are all viable alternatives. 

2 It should be noted that the Coles' could have halved their water 
consumption by merely utilizing all 400 feet, rather than 200 feet of the drop 
available between their 1,200 foot point of diversion and the 800 foot low-point 
on their property. 
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Whatever the ultimate source of the Coles' water, the Coles must take 
steps to utilize it more efficiently. Following r~ommendations from the 
SWRCB's Complaint Unit, water should be transported by pipe to prevent loss, 
and to the diversion to be halted when water is not in use. This also permits the 
use of sprinklers, which are far more efficient than flood irrigation. 

9ne of the most effective ways f~r people living off the grid to conserve 
power is to utilize a battery bank to store power when excess js being produced. 
Peak energy needs can then be met by combining .the use of stored power and 
produced power. This allows residences and l;>usinesses to maintain power 
production facilities that produce a fraction of the watts they need during peak 

. usage. And a large portion of the time, a residence or business can operate 
exclusively off of a battery bank. 

With the exception of the Marble Mountain Ranch, all residences and _ 
businesses known to-KFA which operate off the grid, utilize most, if not all of the 
aforementioned power conservation methods. According to NMFS officials, 
grants are available for reallocation of power generation capacity. Tribal, 
SWRCB and DFG employees have offered to help the Coles locate and apply for 
grants to bring their operation into compliance with the law. It appears that 
many options are available to the Coles if they would pursue them. · 
Considerable benefit would accrue to the public trust resources of Stanshaw 
Creek if the Coles' implemented an appropriate physical solution .. 

II. THE COMPLAINT UNIT'S RECOMMENDATIONS ARE NOT 
SUPPORTED BY EVIDENCE 

A. Recommendation Number 1 

The Complaint Unit's recommended actions allow the Coles to continue 
their unlawful diversion of water from Stanshaw Creek unless the Coles 
maintain a flow in lower Stanshaw Creek below Highway 96 of approximately 
0.7 cfs. The 0;7 cfs bypass requirement, however, is not based upon any scientific 
evaluation of the needs of Stanshaw Creek and the public trust resources that 
rely upon flow from Stanshaw Creek, including coho sahnon, a threatened 
species. (See 50 C.F.R. § 102(a)(4).) The 0.7 cfs bypass requirement is based 
solely upon the SWRCB staff's observations of the flows at the time of the field 
investigation. In contrast, DFG_stated that a 2.5-cfs bypass flow must be required 
in order to maintain existing instream habitat conditions in Stanshaw Creek for 
coho salmon and steelhead. (See November 21; 2001, Memorandum from 
Donald B. Koch, Regional Manager, to Edward C. Anton, at p. 2.) Additionally, 
NMFS' investigation resulted in a recommendation that a 1.5 cfs bypass flow be 
maintained at all times. 
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Recommendation 1 is also not supported by the evidence as it references a 
post-1914 appropriative right derived from Application 29449 .. The Coles have 
derived no right to divert water from this application as the SWRCB has not 
approved the application. Prior to ~pproving the application, the SWRCB must 
make a determination as to whether unappropriated water is available, and 
whether the diversion would impact p~blic trust resources and/ or other vested 
water rights. 

B. Recommendation Number 2 

Recommendation 2(a) provides for the Coles to visually estimate the 
bypass requirement. Not only is the recommended bypass not supported by 
evidence, but even if it were implemented, a visual estimation of the bypass 
provides no ability to ensure compliance with the requirement, or any other 
appropriate bypass requirement. The SWRCB's recommendation does not 
indicate how the 0.7 cfs would be monitored or enforced. This is a particular 
concern to KF A and others as the Coles have expressed their disagreement with 
any bypass requirements. NMFS recommended that the Coles should be 
required to install and maintain permanent staff gages at the point of diversion. 
The installation of such gages would also allow for further investigation as to 
whether the quantity of water diverted for power generation is in fact simply 
incidental to the Coles' domestic and irrigation needs. 

With regards to recommendation 2(b ), any diversion, full diversion of the 
of the Creek into the Coles ditch would have significant impacts to Stanshaw 
Creek from the point of diversion to Highway 96. Approval of any such 
diversion facilities must undergo environmental review under CEQA, and may 
require formal consultation with the U.S. Forest Service under section 7 of the 
ESA. (16 U.S.C. § 1536.) ·, 

C. Recommendation Number 3 

Recommendation 3 states that.J<FA's complaint against the Coles should 
be closed. For the reasons stated throughout this response, KF A strongly 
disagrees with this recommendation. As the Complaint Unit's conclusions and 
recommendations fail to adequately address the issues raised by the SWRCB 
staff, N?v:IFS, DFG, and KF A, the complaint should not be closed. 

III. The SWRCB Has Failed to Rule on the Coles' Pending Application 

The Coles' current Application (A029449) was accepted by the SWRCB on 
March 27, 1989. In 13 years, however, the SWRCB has failed to conduct a hearing 
on this application or conduct any environmental review pursuant to the 
California Environmental Quality Act, Public Resources Code, section 21000 et 
seq. Moreover, despite the current controversy regarding the Coles' diversion 
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and the impacts to a federally listed species, the SWRCB has provided no 
indication as to when it intends to conduct hearings on the application or release 
an environmental document for public review. In the meantime, the SWRCB is 
allowing the Coles to continue diverting water from a watershed that provides 
critical habitat to a threatened species. 

Quite frankly, much of the current controversy surrounding the Coles' 
unlawful diversion from Stanshaw Creek can be attributed to the SWRCB' s delay 
in processing the Coles' application and the Coles' lack of diligence in pursuing 
the application and completely any necessary environmental review. Had the 
SWRCB acted upon this application in a timely fashion, then the environmental 
impact report would have been prepared and circulated for public review. 
Instead, theSWRCB's decision to indefinitely allow the Coles' to continue the 
unlawful diversion amounts to de facto approval of the application without any 
necessary environmental review. 

If the SWRCB does not have the financial resources to conduct the 
necessary environmental impact report for the Coles' application, then the 

· SWRCB should direct the Coles to deposit an appropriate sum of money for the 
SWRCB to hire an outside consultant to prepare the EIR. If the Coles or the 
SWRCB decide not to conduct the environmental review, then the application 
should be immediately dismissed and the Coles directed to cease all unlawful 
diversions of water from Stanshaw Creek. 

IV. CONCLUSION 

The Complaint Unit's May 23, 2002, Memorandum to File states in part 
that: 

If the diversion is being made pursuant to a pending application for 
which a permit is being diligently pursued and "prima facie" 
evidence is-available suggesting that the diversion may be causing 
adverse impacts to public trust resources, the Division will 
typically direct the diverter to take action to prevent or mitigate the 
impacts or, if necessary, terminate the diversion. (Memorandum to 
File at p. 8.) 

Although in the present action, the Coles have a pending application to 
appropriate water for power generation, the pending application has not been 
diligently pursued by either the Coles or the SWRCB. The Coles' application has 
languished for over 13 years, no environmental review has been conducted, no 
hearings have been conducted, and no hearing date has been set. Additionally, 
as demonstrated in this response, as well as in KFA's November 30, 2001, letter, 
and in DFG and NMFS's respective comment letters, primafacie evidence exists to 
support a finding that the Coles' unlawful diversion adversely impacts public 
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· trust resources, including coho salmon, a federally listed species. Moreover, the 
Complaint Unit's recommendation for a 0.7 ds·bypass is not supported by any 

. evidence, and in fact directly contradicts the evidence and recommendations 
submitted by DFG and NN!FS. Therefore, based upon the foregoing, the SWRCB 
should direct the Coles to cease and desist all unlawful diversions. 

cc: Janet Goldsmith 
Doug and Heidi Cole 

··~ 
Donald B. Mooney 
Attorney 

Ron Prestly, Department of Fish and Game 
Tim Broad.man, National Marine Fisheries Services 
Margaret Tauzer, National Marine Fisheries Services 
William M. Heitler, United States Forest.Service, Orleans Ranger Districi 
Jim De Pree, Siskiyou County Planning Department 
Konrad Fisher 
T. James Fisher, Fisher Logging Co. 
Toz Soto, Karuk Tribe, Department of Natural Resources 
Mr. Edward C. Anton, Chief, SWRCB Division of Water Rights 
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e State Water Resources Control Board 

Winston H. Hickox 
Secretary for 

Environmental 
Protecrion 

JUL O 2 2001 

Division of Water Rights 
1001 I Street, 14•h Floor · Sacramento, California95814 • (916) 341-5307 
Mailing Address: P.O. Box 2000 • Sacramento, California · 95812-2000 

FAX (916) 341 -5400 • Web Sice Address: htl1)://www.swrcb.ca.gov 
Division ofWater Rights: http://www.waterrights.ca.gov 

Mr. Doug and Ms. Heidi Cole 
92250 Highway 96 
Somes Bar, California 95568 

Dear Doug and .Heidi: 

WATER RIGHTS COMPLAINT SUBMITTED BY THE KLAMATH FOREST ALLIANCE 
ALLEGING UNREASONABLE DIVERSION 

The State Water Resources Control Board's (SWRCB) Division of Water Rights has received a 
complaint on behalf of the Klamath Forest Alliance (KF A) regarding your diversion of water 
from Stanshaw Creek, a tributary to the Klamath River. In a letter from their attorney, your 
water rights are questioned and it is alleged that your diversion is wm~asonable in that it 
compromises the downstream fishery. 

Enclosed for your review is a copy of the June 14, 2001 letter, an "Answer to Complaint" form, 
and an information pamphlet. Please use the form to respond to the allegations within 15 days 
from the date of this letter. Upon receipt of your responses, all items submitted by each party 
will be evaluated to determine whether further action is required by the SWRCB. 

If you have any questions regarding this matter, please contact me at (916) 341-5307. 

Sincerely, 

~ Michael Contreras 
Complaint Unit 

Enclosures 

cc: See next page. 

California Environmental Protection Agency 

"The energy challenge f acing California is real. Every Californian needs to lake immediare acrion ro reduce energy consumprion. 
For a lisr ofsunple ways you can reduce demand and cur your energy costs. see our Web-sire at http://www.swrcb.ca.gov. " 

Gray Davis 
Governor 
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129 C Street. Suite 2 
D ONA LD 8. MOONEY Davis, Cal ifornia 95616 

Admuted in C• hlorn,• and O regon T de:!pho ne (530) 758-2377 
F:.ic:;imi ie (530) 7513-7169 
dbmooney@dcn.davis.ca. us 

June 14, 2001 

Harry M. Schueller, Chief 
Division of Water Rights 
State Water Resources Control Boa.rd 
P.O. Box 2000 
Sacramento, 'C.A 95812-2000 

Re: Unlawful Diversion of Water by Doug and Heidi Cole from 
Stanshaw Creek 

Dear Mr. Schueller: 

This letter is written on the behalf of the Klamath Forest Alliance ("KF A") 
regarding the unlawful diversion of water from Stanshaw Creek, a tributary to the 
Klamath River. KFA seeks to protect the public trust and environmental resources 
of Stanshaw Creek and the Klamath River. To that end, KFA requests that without 
any further-delay the State Water Resources Control Board's Division of Water 
Rights ("SWRCB") issue an order that directs Doug and Heidi Cole to cease and 
desist their unlawful diversion of water from Stanshaw Creek, as such diversion 
adversely impacts public trust resources, including but not limited to coho salmon, 
a federally listed species. 

Although the Coles divert up to 3.0 cfs from Stanshaw Creek, the Coles do 
not possess an appropriative water right to divert this quantity of water. (See letter 
dated September 15,.19981 from Harry M. Schueller to Doug Cole, Regarding: 
Unauthorized Diversion - Stanshaw Creek in Siskiyou County ("Schueller Letter") 
For your convenience a copy of your letter is attached as Exhibit A to this letter.) 
To the exte..rtt that the Coles divert water based upon a claim to a pre-1914 
appropriative water right, California water law limits any such water right to the 
amount of water put to continuous, reasonable and beneficial use regardless of the 
original water right. (See Water Code,§ 1240; Smith v. Hawkins (1895) 110 Cal. 122, 
127.) According to the SWRCB's Division of Water Rights, any claim the Coles 
may have to a pre-1914 appropriative water is limited to the Coles' historic 
domestic and irrigation use. The SWRCB has quantified such use to be 0.11 cfs. 
(See Schueller Letter p. 1 & 2) 'This quantity is based on the yet unsubstantiated 
assumption that. the Coles are successors in interest to Sam Stanshaw's water 
rights as established in a March 25, 1867 letter by Nlr. Stanshaw. (See copy of the 
March 25, 1867, Stanshaw Water Rights Notice attached as Exhibit B to this letter.) 

The Coles, however, have failed to provide any evidence to the SWRCB that 
the Stanshaw Water Right Notice applies to their land. Unless the Coles can 
substantiate the assumption that Stanshaw Water Rights Notice applies to their 
property, any diversion of water by the Coles from Stanshaw Creek violates 
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California Water Code, section 1200 et seq. It should be noted that former water 
diversion ditches and pipes, large rock piles and abandoned mining equipment 
indicate that large scale mining and water consumption from Stanshaw Creek, 
took place on the land now owned by the Fisher Family, not the Coles. 
Furthermore, Stanshaw Creek itself flows through the former and not the latter. If 
the Coles can prove that they are successors to Stanshaw' s water rights, then any 
diversion of water in excess of a resulting pre-1914 appropriative waterright of 
approximately 0.11 cfs violates Water Code, section 1200 et seq. In either event, the 
Coles do not.possess an appropriative water right to support their current water 
diversion practices and such practices are contrary to law . 

. 
As the Coles do not possess a valid water right for their current diversion of 

water, the Coles filed an application to appropriate water seeking to c;l.ivert 3 cfs 
from Stanshaw Creek via a flume which is 12-inches deep, 24-inches wide, and 
5,200 feet long then through a penstock of 16-inch diameter, 455 foot long steel 
pipe from Stanshaw Creek, a tributary to the Klamath River, in Siskiyou County 
(Application to Appropriate Water No. 29449) . According to the Cole's 
application, the penstock utilizes 200 feet of fall to generate a maximum of 33.9 
kilowatts at 80 percent efficiency at a hydroelectric plant above Irving Creek. The 
water is then released into Irving Creek and then into the Klamath River. Despite 
the fact that the Coles have not obtained a water rights permit from the SWRCB for 
the diversion of water, the Coles continue to divert up to 3 cfs from Stanshaw 
Creek.1 

In the Fall of 2000, the California Department of Fish and Game ("DFG") 
obtained an injunction against the Coles for violating sections 1603 and 5937 of the. 
Fish and Game Code. The injunction required that the Coles remove portions of 
the dam that they had constructed in Stanshaw Creek. The Coles used this illegal 
obstruction to pool water in order to assist their diversion from Stanshaw Creek. It 
must be noted, however, that the injunction obtained by DFG applies only to the 
illegal obstruction in Stanshaw Creek and does not address the unlawful diversion 
of water. It is KFA's understanding that even though the Coles or DFG may have 
modified the diversion structure as required by the injunction, the Coles continue 
to divert water in excess of any pre-1914 appropriative water right. 

In your September 15, 1998, letter to the Coles, you stated that within 45 
days of your letter, the Coles must provide information to the Division of Water 
Rights substantiating their claims to a pre-1914 appropriative water right for their 

On November 15, 1999, the SWRCB granted the Coles' request for the registration of.a 
small domestic use pursuant to Water Code section 1228 et seq. (Certificate No. R 480, 
Application 30945R). The Coles' small domestic use registration limits the Coles' diversion to 10 
acre-feet per annum ("afa") and does not allow hydroelectric generation as a purpose of use. The · 
Coles' current water diversion practices far exceed the 10-afa limitation. For instance, at a 
diversion rate of2..5 cfs, the Coies' exceed the 10-afa limitation in just 4 days. Additionally, the 
Small Domestic Use Registration requires that the Coles' obtain all necessary federal, state and · 
local approvals which the Coles have failed to do. 

WR-193

005431



June!'±, LUU! 

Page 3 

current water diversion. If the Coles failed to provide the requested information, 
the matter would be referred to the Division of Water Rights' Complaint Unit to 
consider appropriate eniorcement action. It is our understanding that although 
two and one-half years-have passed since your letter to the Coles, the Coles have 
not provided the requested information. Despite the Coles' failure to comply with 
your request, this matter has not been referred to the Complaints Unit and the 
Coles continue to unlawfully divert water from Stanshaw Creek. 

In mapy instances the unlawful diversion of water may not have a 
significant impact to public trust resources and other legal users of water while an 
application to appropriate is reviewed and considered by the SWRCB. In such 
instances, it is our understanding that the SWRCB's informal practice is to allow 
such diversions to continue until the application to appropriate has been denied or 
approved. 1:n the present situation, however, the Coles' unlawful diversion has 
significant impacts to public trust resources and may result in a violation of section 
9 of the federal Endangered Species Act,16 U.S.C. § 1538.2 

Stanshaw Creek and the Klamath River contain coho ·salmon (Oncorhynchus 
kisutch) which are in the Southern Oregon / Northern California Coasts ESU and 
are listed as threatened under the federal ESA. See 50 C.F.R. § 102(a)(4). In a letter 
dated October 5, 2000, from William M. Heitler, District Ranger to Doug and Heidi 
Cole, Mr. Heitler stated that the National Marine Fisheries Service ("NMFS") and 
DFG are concerned that the amount of water being diverted from Stanshaw Creek 
is adversely affecting coho salmon. (A copy of Mr. Hietler's October 5, 2000 letter 
is attached to this letter as Exhibit C.) Stanshaw Creek also contains steelhead 
( Oncorhynchus mykiss) which are in the Klamath Mountains Province and are listed 
as candidate species under the ESA and a species of concern to DFG. 

As the Coles' unauthorized diversion of water poses a significant risk to 
public trust resources in and along Stanshaw Creek and the Klamath River, 
including but not limited to the impacts to coho salmon, a federally listed species, 
KFA respectfully requests that the SWRCB follow through on its September 15, 
1998, letter and immediately refer this matter to the Complaint Unit. KFA also 

2 The courts have ruled that when a state affirmatively allows fishing activities to occur 
through licensing or other measures, and those activities are likely to result in entanglement of 
protected species, the responsible agency is in violation of the section 9 take prohibition. (Strahan 
v. Coxe, 127 F.3d 155, 163 (1st Cir. 1997), cert. denied, 119 S.Ct.81, and cert. denied, 119 S.Ct. 437 
(1998).) The same rationale that caused the court in Strahan to find that Massachusetts violated 
the Endangered Species Act by licensing gillnet and lobster pot fishing likely to result in the 
entanglement of right whales applies to the SWRCB's decision to allow the Coles to continue 
diverting water from Stanshaw Creek, even though the SWRCB has concluded that Coles do not 
possess an appropriative water right. In addition, recent case.law confirms that the failure of 
government entities to prohibit or restrict activities that are likely to take listed species can be a 
violation of section 9 of the Endangered Species Act. (Loggerhead Turtle v. Volusia County, 148 
F.3d 1231, 1249 (11th Cir. 1998), cert. denied, 119 S.Ct. 1488 (1999).) 
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requests that the SWRCB direct the Coles to cease and desist from any fur ther 
diversion of water from Stanshaw Creek in excess of an established pre-1914 water 
right until the SWRCB has the opportunity to review and consider the Coles' 
Application to Appropriate Water and the associated protests as well as any 
biological assessment prepared by the United States Forest Service and a biological 
opinion prepared by NNfFS. 

Please do not hesitate to contact me if you have any questions regarding 
this matter. J can be reached at (530) 758-2377. 

cc: Felice Pace 
Robert Miller 
Charles Rich· 
Larry Allen 

vnyyours, 

~~~-
Attorney . 
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.J.G:.1iw::.: ;:,, ( ;;:Iif.::t ,~;. ,:.-1:~ Ci .. ~,~;;:. 

VIA CERTIFIED MAIL 

129 C Street, Suite 2 
Davis, California 95616 

Telephone (530) 758-2377 
Facsimile (530) 758-7169 
dbmooney@dcn.davis.ca. us 

March 9, 2001 

RETURN RECEIPT REQUESTED 

The Honorable Don Evans 
Secretary of Commerce 
Office of Secretary . 
U.S. Department of Commerce 
14th and Constitution Avenues, NW 
Washington D.C. 20230 

The Honorable Ann Veneman 
Secretary of Agriculture . 
U.S. Department of Agriculture 
141

1, and Independence, NW 
Washington D.C. 20250 

Doug and Heidi Cole 
Marble Mountain Ranch 
92520 Highway 96 
Somes Bar, CA 95568 

Re: 60 day Notice of Intent to Sue for Violations of Section 9 of the 
Endangered Species Act relating to the Diversion of W ater from 
Stanshaw Creek. 

Dear Secretary Evans, Secretary Veneman, and Mr. & Mrs. Cole: 

This letter serves as a sixty day notice on behalf of Konrad Fisher and the 
Klamath Forest Alliance ("KFA") of thei,r intent to sue Doug Cole and Heidi Cole both 
individually and doing business as Marble Mountain Ranch ("Coles") for violations of 
Section 9 of the federal Endangered Species Act ("ESA"), 16 U.S.C. § 1538, for actions 
and inaction related to the damming and diversion of water from Stanshaw Creek, a 
tributary to the Klamath River in Siskiyou County, California. The Coles' actions have 
resulted or will result in the illegal take and other harm to steelhead (Oncorhynchus 
mykiss) and coho salmon (Oncorhynchus kisutch) which are legally protected. This letter 
also serves as notice of intent to sue the Department of Commerce, National Marine 
Fisheries Service ("NMFS"), and the Department of Agriculture, United States Forest 
Service ("USFS"), for failure to take action to protect steelhead and coho salmon along 
Stanshaw Creek with regard to the diversion of water and impoundment of water by 
the Coles and Marble Mountain Ranch. 
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This letter is provided pursuant to the 60-day notice requirement of the citizen 
suit provision of section 1 l(g) of the ESA, to the extent such notice is deemed necessary 
by a court. 16 U.S.C. §1540(g). 

A .. Project Description 

The Coles have constructed a reservoir and are currently diverting water from 
Stanshaw Creek to supply their hydroelectric facility. Stanshaw Creek, as part o.f the 
Klamath River system, has been placed under the California and National Wild and 
Scenic Rivers Systems to protect its outstanding anadromous fishery values. See 16 
U.S.C. § 460ss. The reservoir, diversion structure and conveyance ditch are located 
primarily on lands within the Klamath National Forest, which is administered by the 
USPS, an agency of the Department of Agriculture. 

The Coles have applied to the State Water Resources Control Board ("SWRCB") 
to divert 3 cubic feet per second (cfs) via a flume which is 12-inches deep, 24-inches 
wide, and 51200 feet long then through penstock of 16-inch diameter, 455 foot long steel 
pipe from Stanshaw Creek, a tributary to the Klamath River, in Siskiyou County 
(Application to Appropriate Water No. 29449). According to the Cole's application, the 
penstock utilizes 200 feet of fall to generate a maximum of 33.9 kilowatts at 80 percent 
efficiency at a hydroelectric plant just above Irving Creek. After use, the water will be 
returned to Irving Creek and then to the Klamath River. Despite the fact that the Coles 
have not obtained a water rights permit from the SWRCB for the diversion of water, the 
Coles continue to divert up to 3 cfs from Stanshaw Creek. 

B. The Coles' Project Impacts Federally Protected Species 

Stanshaw Creek contains steelhead (Oncorhynchus mykiss) which are in the 
Klamath Mountains Province and are listed as candidate species under the ESA; they 
are a species of concern to the California Department of Fish and Game ("DFG"). 
Stanshaw Creek also contains coho salmon (Oncorhynchus kisutch) which are in the 
Southern Oregon/Northern California Coasts ESU and are listed as threatened under 
the ESA. See 50 C.F.R. § 102(a)(4). Stanshaw Creek lies within the Klamath River 
watershed and supports and contributes to the survival of these species. 

Additionally, the Coles' diversion of water from Stanshaw Creek may potentially 
impact macroinvertebrate species and their habitat in Stanshaw Creek. These 
macroinvertebrates constitute the food base for the anadromous and resident fish 
populations that are protected by the ESA. 
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C. The Coles' Diversion of Water Violates Section 9 of the Endangered Species 
Act and NMFS_ Section 4(d) Regulations 

Section 9 of the ESA prohibits any "person" from '~taking" an endangered 
species. 16 U.S.C. § 1538, 50 C.F.R. § 17.31. Pursuant to section 4(d) of the ESA, the 
Department of Commerce adopted regulations applying the take prohibitions of section 
9(a)(1) of the HSA, 16 U.S.C. § 1538(a)(l), to the threatened species of salmonids, 
including coho salmon. 50 C.F.R. § 223.203. 

The term "take" means to harass, harm, pursue, hunt, shoot, wound, kill, trap, 
capture, or collect, or to attempt to engage in any such conduct. 16 U.S.C.§ 1532(19). 
The ESA defines "person" to include any "individual, corporation, partnership, trust, 
association, or any other private entity.· . .. " 16 U.S.C. § 1532(13). Thus, the Coles and 
their associated business are within the definition of person. 

Harm is further defined as: 

Harm in the definition of "take" in the Act means an act that actually kills 
or injures wildlife. Such an act may include significant habitat 
modification or -degradation where it actually kills or injures wildlife by 
significantly impairing essential behavioral patterns, including breeding, 
feeding or sheltering. 50 C.F.R. § 17.3. · 

In 1997, the National Marine Fisheries Service ("NMFS") set out additional rules 
for the take of coho. 62 Fed. Reg. 38479. NMFS' rules identify the following activities 
that could potentially harm, injure or kill coho salmon in the subject ESU and thus 
constitute an unlawful take: · 

[D]estruction or alteration of coho salmon habitat in this ESU, such as 
removal of large woody debris and "sinker logs" or riparian shade 
canopy, dredging, discharge of fill material, draining, ditching, diverting, 
blocking, or altering stream channels or surface or ground water flow. 

The Coles diversion and damming activities described above have resulted and 
will continue to result in take of coho and steelhead. These actions and inaction of the 
Coles are therefore the direct and proximate causes of an illegal take under section 9 of 
the ESA and NMFS's regulations. 16 U.S.C. § 1538; 50 C.F.R. § 223.203. 

Despite numerous warnings, inquiries, protests, and other filed actions, the Coles 
have refused to conform their actions/inaction to be consistent with all applicable state 
and federal laws and are thus, knowingly and willfully undertaking activities that 
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result ii, the taking of protected and candidate species. The Coles are therefore in 
violation of Section 9 of the ESA and can and will be held personally responsible for 
these violations. 

In the present situation, a take of the protected species may only occur pursuant 
to an ESA Section 10 incidental take permit. No such authorization for take has 
occurred; thus.all such take is in violation of Section 9 and must immediately cease. 

D. The Coles Do Not Have the Right to Divert 3.0 cfs from Stanshaw Creek 

Although the Coles divert up to 3.0 cfs from Stanshaw Creek, the Coles do not 
possess an appropriative water right to divert this quantity of water. To the extent, that 
the Coles are diverting water based upon a claim to a pre-1914 appropdative water 
right, such water right must be limited to the amount of water put to continuous, 
reasonable and beneficial use regardless of the original water right. See Water Code,§ 
1240; Smith v. Hawkins (1895) 110 Cal. 122, 127. According to a review conducted by the 
SWRCB's Division of Water Rights, any claim that the Coles may have to a pre-1914 
appropriative water right is limited t9 their domestic and irrigation use which amounts 
to approximately 0.11 cfs. See letter dated September 15, 1998, from Harry M. Schueller 
to Doug Cole, Regarding: Unauthorized Diversion - Stanshaw Creek in Siskiyou 
County). However, the SWRCB's tentative conclusion was based on the assumptions 
that a 1867 letter by Sam Stanshaw (see notice recorded March 25, 1867 by Sam 
Stanshaw), proves continuous use of water from before 1914 and that any resulting 
water right was conveyed along with the property now owned by the Coles. Unless the 
Coles can substantiate these assumptions, any diversion of water violates California 
Water Code, sections 1200 et seq. If the Coles can substantiate the aforementioned 
assumptions, any diversion of water in excess of a resulting pre-1914 water right is in 
violation of California Water Code, sections 1200 et seq. 

In addition, the Coles' unauthorized diversion of water harms public trust 
resources in and along Stanshaw Creek, including but not limited to the impacts to coho 
salmon and steelhead. 

E. The Coles Do Not Possess a Special Use Permit from the USFS for the 
Diversion Facilities on USFS Property 

Although the Coles' diversion structure and ditch are located on land belonging 
to the Klamath National Forest, the Coles have not obtained a Special Use Permit from 
the United States Forest Service. In order for the Coles to maintain the diversion 
structure and conveyance ditch, the Coles must first obtain a Special Use Permit. 
Moreover, prior to issuing a Special Use Permit, or allowing any diversion of water to 
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continue, the USFS must comply with the section 7 consultation requirements of the 
ESA. 16 U.S.C. <JI 1536. This requires the preparation of a Biological Assessment by the 
USFS and the issuance of Biological Opinion from NMFS. 

USPS must comply with its substantive ·and procedural obligations under section 
7 of the Endangered Species Act, 16 U.S.C. § 1536, and the National Environmental 
Policy Act. 42.U.S.C. §§ 4321 et seq. If USFS allows diversions of water and diversion 
facilities on land within the Klamath National Forest, such action may result in USFS 
authorizing a take of coho salmon in violation of the ESA. Moreover, USFS's failure to 
develop a plan that prevents take of coho salmon may result in USFS's own "take 
liability" under the ESA. Therefore, in processing a Special Use Permit, or allowing the 
Coles' diversion of water to continue, USPS must assess the impacts to coho salmon. 

Section 7(a)(l) of the ESA also imposes on USPS a duty to conserve which 
obligates USFS to affirmatively and actively pursue methods to conserve the coho 
salmon. 16 U.S.C.. § 1536(a)(l). Thus, in allowing the diversion of water from and 
across USFS property, USFS must take affirmative steps to conserve and protect coho 
salmon. 

USFS has the statutory and regulatory authority to regulate the use of land 
owned by USFS. In allowing the diversion of water, USFS must also take into account 
its legal obligations to prevent incidental take of sea otters under section 9 of the ESA. 
16 U.S.C. § 1538. See Defenders of Wildlife v. Environmental Protection Agency, 882 F.2d 
1294 (81

h Cir. 1989). 

F. The Parties Must Correct the ESA Violations Within 60 Days 

If the Coles, NMFS and USFS do not act immediately to correct these violations 
of the ESA the Fishers and KFA may seek immediate relief under section ll(g)(2)(c) of 
the ESA. 16 U.S.C. §1540(g)(2)(C). If the Coles, NMFS, and USFS do not act within 60 
days to correct these violations of the ESA,_the Fishers and KFA will pursue litigation in 
Federal Court against one or more of the parties named in this letter. The litigation will 
seek injunctive and declaratory relief, and legal fees and costs against -orie or more of 
you regarding these violations. 
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An appropriate remedy that would prevent litigation would include the following: 

1. Guaranteeing optimal year-round stream flows_ of a quantity in Stanshaw Creek 
that would repair anadromous fish habitat and to ensure fish survival. 

2. Agree to cease diverting water anytime it becomes necessary to ensure optimum 
stream flows are satisfied. · 

3. Contribute funds to restore and enhance the Stanshaw Creek anadromous fishery 
and to assist with the Proposed fish passage project under Highway 96. 

4. Document the availability of water in Stanshaw Creek in excess of that needed for 
instream fishery and existing riparian rights. 

5. Removal of all impediments to migrating anadromous fish in Stanshaw Creek. 

If you have any questions, wish to meet to discuss this matter, or feel this notice 
is in error, please contact me at (530) 758-2377. 

cc: Konrad Fisher 
Felice Pace, KFA 
Rebecca Lent, Regional Administrator, NMFS 
Margaret Tauzer, National Marine Fisheries Service 
William M. Heitler, District Ranger, United States Forest Service 
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LAW OFFICES OF DONALD B. MOONEY 

DONALD 8. MOONEY 
Admitted in California and Oregon 

VIA FACSIMILE AND 
REGULAR MAIL 

Charles Rich 
Division of Water Rights 

129 C Street, Suite 2 
· Davis, California 95616 

Telephone (530) 758-2377 
Facsimile (530) 758-7169 
<i bmooney@dcn.davls.ca. us 

November 30, 2001 

State Water Resources Control Board 
P.O. Box 2000 
Sacramento, CA 95812-2000 .. 

Re: Unlawful Diversicm of Water by Doug and Heidi Cole from Stanshaw 
Creek, Siskiyou County 

Dear Mr. Rich: 

This letter serves as the.Klamath Forest Alliance's ("KFA") response to 
Janet Goldsmith's letter dated August 20, 2001 on behalf of Doug and Heidi Cole, 
and as a follow-up to the October 17, 2001, site visit to the Marble Mountain 
Ranch and Stanshaw Creek. KF A seeks to protect the public trust and 
environmental resources of Stanshaw Creek and the Klamath River. The Coles' 
unlawful diversion of water from Stanshaw Creek poses a risk to these public 
trust resources, primarily coho salmon and steelhead. To this end, KFA requests 
that the State Water Resources Control Board ("SWRCB") take all appropriate 
action to curtail the unlawful diversions and to protect the public trust resources 
that are at risk from the unlawful diversions. 

The unauthorized diversion of water subject to appropriation under the 
provisions of the Water Code is a trespass. (Water Code,§ 1052.) Moreover, 
Water Code,§ 1825 provides that "[i]t is the intent of the Legislature that the 
state should take vigorous action to ... prevent the unlawful diversion of water. 
In the present case, the SWRCB staff has already determined that the Coles' 
diversion of water in excess of 0.11 cfs constitutes an unauthorized diversion of 
water. Additionally, the SWRCB staff has determined that any diversion of 
water for the generation of hydroelectric generation requires an appropriative 
water right permit. Thus, the Coles' current diversion of water from Stanshaw 
Creek constitutes an unlawful diversion of water. 

The Coles' current diversion practices can be separated into two areas. 
First, the extent of the Coles' pre-1914 appropriative water rights for domestic 
and irrigation uses and whether their current diversion from Stanshaw Creek 
and water use exceed any clai;n to a pre-1914 appropriative water right, and thus 
constitutes an unlawful diversion. Second, whether the Coles' diversion of water 
for hydroelectric generation constitutes an unlawful diversion of water. If it does 
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constitute an unlawful diversion of water, then should the SWRCB take action to 
prevent the unlawful diversion of water as provided for in Water Code sections 
1052 and 1825? As discussed below, the Coles' current diversion of water 
exceeds any pre-1914 appropriative right for domestic and irrigation uses. 
Additionally, the Coles' do not possess a pre-1914 appropriative water for 
hydroelectric generation. Finally, and most importantly, the Coles' unlawful 
diversion harms coho salmon and steelhead. 

1. The Coles' Current Diversions for Domestic and Irrigation Exceed Any 
Claim to a Pre-1914 Appropriative Water Right 

· Assuming the Coles can establish that they are the successors in interest to 
the Stanshaw pre-1914 appropriative water right,.any pre-1914 appropriative 
water right is limited to the aniount of water put to a reasonable and beneficial 
use. (Water Code,§ 1240; Smith v. Hawkins (1895) 110 Cal. 122, 127.) The SWRCB 
staff has concluded on at leasttwo occasions that any pre-1914 appropriative 
water right is limited to approximately 0.11 cubic feet per second ("cfs"). (See 
letter dated September 15, 1993 from Harry M. Schueller to Doug Cole 
("Schueller Letter"); and letter. dated February 4, 1993 from Katherine Mrowka to 
Robert and Mary Young; see also 1963 DWR Bulletin 94-6, Land and Water Use in 
Klamath River Hydrographic Unit, Table 4 at p. 55 .) DWR Bulletin 94-6 states that 
the total amount of water dive.rted for use on what is now the Coles' property is 
362 acre-feet, a portion of which was for hydroelectric generation for which no 
pre-1914 appropriative water right exists. 

Although the Coles question the SWRCB's estimate for the water demand 
for the uses on Marble Mountain Ranch, the Coles provide absolutely no 
evidence to dispute the estimated demand and they provide no alternate 
estimate of a higher demand. The Coles argue that Mr. Hayes believes that he 
may have underestimated his existing uses because it was based upon a single 
flow measurement at a time when he was not irrigating. The Coles, however, 
provide no evidence to support a higher demand rate at that time. Moreover, as 
indicated in the SWRCB's September 15, 1998; letter, the information contained 
in DWR Bulletin 94-6 was verified by Marvin Goss, Forest Service hydrologist, 
who lived on the Coles' property while it was under prior ownership. "Mr. Goss 
evaluated the capacity of the ~itch as well as measuring the actual amount of 
water put to generating power, and found that water had been used at a rate of 

· 0.49 cfs for many years. Mr. Goss determined the flow capacity of the ditch to be 
1.25 cfs, limited by a low point in the channel." (Schueller Letter at p. 1.) 

The SWRCB's Septembfr 15, 1998, letter indicates that in 1998, the Coles 
constructed a reservoir upon their property. Any claim the Coles may have to a 
pre-1914 appropriative water.does not support the diversion of water to a 
reservoir constructed in 1998. Such use constitutes an expansion of the water 
right for which an application to appropriate water must be filed. Even though 
the SWRCB brought this maUer to the Coles' attention over three years ago, it is 
KFA's understanding that the Coles continue to use of the reservoir and have not 

WR-193

005441



Mr. Charles Rich 
November30,2001 
Page3 / 

filed any application to appropriate water for such use. This constitutes an 
unauthorized diversion of wa~er for which the Coles have made no attempt to 
remedy. Thus, the SWRCB should direct the Coles to cease and desist from 
diverting water to this storage facility, unless and until the Coles obtain a permit 
for such use. . · 

At the site visit on October 16th, the SWRCB staff measured the flow of 
Stanshaw Creek at the point of diversion ("POD") to be approximately 1.6 cubic 
feet per second (" cfs"). The Coles were diverting approximately 50 percent of 
stream flow. At the time, however, the Coles were not generating any power 
from the diverted water. Thus, the entire diversion was for domestic and 
irrigation uses. This quantity:of diversion exceeds the Coles' pre-1914 
appropriative water right for c:.omestic and irrigation purposes. As indicated in 
the SWRCB's September 15, 1998, letter, the Coles' pre-1914 appropriative water 
right for domestic and irrigation use is limited to 0.11 cfs. This amount is 
supported by Katherine Mrowka's February 4, 1993, letter to the Robert and 
Mary Young, the Coles' predecessors' in interest. 

Based upon the substantial evidence, and essentially, uncontested 
evidence, any quantity of water diverted from Stanshaw Creek used for domestic 
and irrigation that exceeds 0.11 cfs constitutes a trespass and unlawful diversion 
of water 

2. The Coles' Do Not Possess the Right to Divert Water For Hydroelecrtric 
Generation 

The Coles' August 20th :etter implies that the Coles have a pre-1914 
appropriative water right to civert 3.0 cfs from Stanshaw Creek. The substantial 
evidence, however, indicates that no such water rights exist and that the Coles' 
current diversions constitute t?. trespass and unlawful diversion of water. In fact, 
the evidence submitted by the Coles, as well as Doug Cole's own admissions, 
demonstrate that hydroelectric generation began after 1945 and has increased 
since that time. In a letter dated April 9, 2000, from Doug Cole to Konrad Fisher, 
Mr. Cole stated that: 

Initially, the water was :.1sed primarily for mining and for 
irrigation of food crops. In ensuing years, uses shifted to 
agricultural and domestic and, in about 1945, to the 
additional use of hydroelectric generation for the ranch, with 
no increase in stream diversion being required. 

'I 

(A copy of Mr. Coles' April 9, 2000, letter is attached as Exhibit A.) 

Mr. Hayes' April 30, 2000, Declaration submitted with the Coles' August 
20th letter also supports the co~clusion that hydroelectric generation has been 
expanded over the years. Mr. Hayes' Declaration indicates that in 1945, there 
existed a 4 kw pelton wheel which was upgraded to a 9 kw pelton wheel, and in 

/ 

WR-193

005442



Mr. Charles Rich 
November30,2001 
Page4 
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' 
1965, upgraded to a 100 kw pelton wheel. It sh9uld be noted also, as discussed 
above, in 1963, the quantity of water being diverted from Stanshaw Creek was 
0.49 cfs and the ditch capacit}'. was only 1.25 cfs. 

The evidence supports,~r. Coles' statement that in about 1945, the ranch 
began hydroelectric generatioo. Mr. Cole's contention, however that no increase 
in stream contention that such' use did not increase the quantity of water diverted 
from Stanshaw Creek is not supported by the evidence, in light of the fact that 
the Coles seek to divert up to q cfs for hydroelectic generation: an amount six 
times greater than previously: documented uses from Stanshaw Creek. 

,. 

The Coles' August 20th'.l~tter provides a description of the history of uses 
in which it describes hydroelecctric generation as one of the historical uses of 
water on the ranch. This discussion, however, fails to state when such 
hydroelectric uses coritmenceq. The Coles' letter implies that since an old pelton 
wheel was used for the generation of power, the date power generation 
commenced can be traced to fu.e age of the pelton wheel. This does not allow for 
the possibility that when pow.er generation began in 1945 as acknowledged by 
Doug Cole, that the previous Qwners used an older pelton wheel. Without some 
type of corroborating evidence, the mere existence of an old pelton wheel does 
not establish a pre-1914 appropriative water right. Additionally, the mere 
existence of a pelton wheel does not establish that any claimed water right has 
been continuously used since 1914. Finally, the old pelton wheel, along with Mr. 
Hayes' Declaration does not address the issue that since 1955, the ranch has 
increased its use of water for the hydroelectric generation. A trend followed by 
the Coles in their current div~~sions. 

, 

3. The SWRCB Should Direct the Coles to Cease All Unlawful 
Diversions 

The Coles state that KFA failed to provide any factual basis that the Coles' 
diversion is adversely affecting fishery resources in the Klamath River or 
Stanshaw Creek. Additionally:, the Coles' assert that no specifics are given of just 
how their unauthorized diversion of the waters of Stanshaw Creek are affecting 
either coho salmon or steelhead. 

These questions were answered unequivocally at the site visit, as well as 
in the National Marine Fisheri(-!S Service's ("NMFS") November 15, 2001, letter to 
Charles Rich There is uniform'.agreement among the fisheries biologists that 
have visited the Stanshaw Cre~k and analyzed the impacts of the Coles' 
diversions that the thermal refugia at the mouth of Stanshaw Creek is an 
important habitat element. (S,ee NMFS' Letter dated November 15, 2001, 
Memorandum dated November 29, 2001 from Terry D. Roelofs, Professor, 
Department of Fisheries Biology, Humboldt State University (Exhibit B); and 
Memorandum dated Novembtr 30, 2001, from Toz Soto, Fisheries Biologist, 
Karuk Tribe, Department of N~tural Resources (Exhibit C).) As indicated in 
NMFS' letter, and by Mr. Soto, the natural flows from Stanshaw Creek provide 
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the necessary cold water to provide a therll\al refuge at the 11\outh of Stanshaw 
Creek. . 

Currently there exists no instreall\ flow requirements for Stanshaw Creek. 
As a result, without any regulatory oversight, the Coles have diverted up to 3.0 
cfs froll\ Stanshaw Creek regardless of all\ount of instreall\ flow re11laining in 
Stanshaw Creek. The United.~tates Forest Service's flow da.ta from September 
2000, indicates that the Coles were diverting nearly 3.0 cfs fro11l Stanshaw Creek 
when there averaged only 3.2(;> cfs above the point of diversion. Thus, flow at the 
culvert averaged less then 0.4' :;fs. (See Select Middle Klall\ath Tributary Flow 
Summary, Table 1: 2000 Low: Flow Discharge Rates, Exhibit D) 

'· 

According to Mr. Soto's review and analysis, "Stanshaw Creek provides 
important thermal refugia haiJitat or anadromous salmonids in the Klamath 
River." (See Exhibit C.) Additionally, "[w]ith proper flow, habitat in Stanshaw 
Creek is suitable for summer and winter rearing coho salmon." (Id.) The Coles' 
current diversion li11lits thernllal refugia habitat at the mouth of Stanshaw Creek. 
(Id.) In order to maintain a properly functioning thermal refugia .habitat at the 
11\0Uth of Stanshaw Creek, the water diverted froll\ Stanshaw Creek must be 
returned to Stanshaw. (Id.) .. 

In Professor Roelofs' analysis, he concluded that:: 

It is my professional opinion that diversion of water {up to 3 cubic 
feet per second, most of the summer base flow) from Stanshaw 
Creek in to Irving Creek during the summer and early fall 11\onths 
poses a threat to coho salmon and steelhead trout. Direct 
observation (mask and' snorkel) surveys and electrofishing data 
show that juvenile coho sal11lon rear in lower Stanshaw Creek 
between the Klamath R,ver and Highway 96. Reducing the low 
summer flow in this po::tion of the Stanshaw Creek decreases the 
amount of habitat available for coho salmon and may lead to 
increased daily tempetatures, both of which could constitute a take 
of this federally listed species. (Exhibit 8.) 

The reduced stream fie.vs also limit access to the creek for adult and 
juvenile salmonids. (Exhibit (i.) The reduced flows and velocity also reduce 
adult spawning and nest building opportunities in lower Stanshaw Creek. (Id.) 
Another problem with the Coles' current diversion practices is that the diversion 
intake is not screened and salfuonids are being entrained in the diversion ditch. 
(Id.) Finally, the Coles' rock dam has no ability to control or 11\easure the amount 
of flow diverted from Stanshaw Creek. (Id.) 

Based upon the foregoing, substantial evidence demonstrates that the 
Coles' current diversion practices have a direct i11lpact on coho and steelhead, as 
well as their habitat. The Coles, however, have offered no expert opinion or 
analysis as to the harm and potential harll\ resulting from their unlawful 

It. 
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diversions. Such harm to and potential harm t<? coho salmon and steelhead 
justify, and in fact mandate, that the SWRCB direct the Coles to cease their 
unlawful diversions unless and until the Coles obtain an appropriative water 
right and have taken appropriate steps to ensure that the downstream resources 
are not harmed by their diversion. 

4. Conditions to P;-otect Public Trust Resources Must Be Imposed 
Upon Any Futur7 Diversions 

If the SWRCB does not i:iirect the Coles to cease their unlawful diversions, 
then the SWRCB must requir~ that the Coles maintain a minimum instream flow 
in Stanshaw Creek below the point of diversion and below the Highway 96 
culvert. i 1 

·' 
If the SWRCB allows the Coles to continue their unlawful diversions, then, 

at an absolute minimum, it mUst impose the conditions outlined in NMFS' 
J\Jovember 15, 2001, letter, in order to reduce any harm to downstream habitat 
and public trust resources. Such conditions include returning the flows to 
Stanshaw Creek before creek crosses Highway 96; install a fish screen at the 
point of diversion, install a dive_rsion structure at point of diversion in order to 
control and limit the quantity of water diverted, install stream flow measuring 
device at the point of diversion and the point of return on Stanshaw Creek; 
provide access to Department of Fish and Game and NMFS for monitoring. 
Finally, the SWRCB should ill'l.pose minimum instream flow and bypass 
requirements as recommended by NMFS. 

As any instream flow and bypass requirements at this time would only be 
interim, pending the SWRCB's consideration of the Coles' application to 
appropriate water,.KFA retains the right to reevaluate the minimum bypass and 
instream flow recommendations, as well as the point of return to Stanshaw 
Creek, KFA determines that s1..1ch activities raise creek temperature and/or harm 
fish and public trust resources: 

cc: Janet Goldsmith 
Felice Pace 
Michael Contreras 

Attachments 

,, .,, 
1 • 
l 

I ~· 

WR-193

005445



j ~ 
: i 

j , • 

. . 
',, 

! '. 

'· 

'' '' 

;:i 

! L 

EXHIBIT A 

WR-193

005446



Konrad Fisher 
1721- Court Street 
Redding, California 96001 

Dear Mr. Fisher: 

April 9, 2000 

We have received a copy of:~our protest of water rights application 
#29449 and hereby wish to respond to your concerns. 

I 

our appl~cation has resultWi from the process of the State's ongoing 
review of water usage in ~e State of California and the consequent 
updating and refining of a+l water usage permits. We currently 
operate a sixty-acre, year-·.round guest ranch which borders on the~ 
Klamath River and which lies between Irving Creek to the east and 
Stanshaw Creek to the west.~ Water has been continuously diverted 
from Stanshaw Creek to this property since about 1865., Initially, the 
water was used primarily for mining and for irrigation of food crops. 

I. 

In ensuing years, uses shifted to agricultural and domestic and, in 
about 1945, to ·the additional use of hydroelectric generation for the 
ranch, with no increase in stream diversion being required • .. 

In the second_paragraph of the application notice, the wording is 
such as to suggest that we have the intention of diverting new: wate~. 
from stanshaw Creek when, in fact, we are not. Apparently, tl}e 
wording here ·is standard for al·l water rights applications, 
regardless of the specific nature of the project(s) involved. 
This application is being made for the sole purpose of satisfying a 
requirement of the·state that any hydroelectric generation plant such 
as ours. regardless of how long it has been in operation, must now be 
formally permitted. 

Approval of this permit application will 

- no..t. injure any existing water righj:~, since no reduction in 
Stanshaw Creek flow will result. 

no..t. result in any adverse impact on the environment since 
nothing in the project description calls for any changes 
in the habitats bordering on the existing project. The power 
plant in question is,situated within a waterway closed to 
migratory fish by a culvert under highway 96 and cannot, 
therefore, have any ·adverse effect on migratory fish. The 
existing project has been carefnJ.l.y studied by representatives 
of the State Department o'f/Fish ~d Game .(Yreka office), the 

(Page 1 of 2 pages) 
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Federal Deparbnent Of Forestry, and the State Water Resourc'es 
Control Board and ~P crnne!aints na,.;re seen registered b~y of. 
these agencies regarding the health of the ecosystems 
adjoining the proj~?t. 

- nQ.t. work counter to'public interest. In fact, the existance 
I 

of the water canal along which the generation plant is 
situated provides for a better year-round flow in Irving~ti-l. 
Creek, thus aiding:fish spawning there. In addition, property 
i~ately to our :southwest, owned by a Mr. Neil Tocher, is 
supplied by water diverted from our system. Mr. Tocher has 
responded favorably to our permit request. Fina1ly, the 
operation of our hydroelectric plant eliminates the need for 
our dependence on over-burdened public utilities.- iJA-R por-..f._ 

; 

- nQ.t. be contrary tQ any laws, either county or state. 
Our current diversion of water from Stanshaw Creek is 
authorized under a pre-1914 water rights ~greement which is 
on file in the Siskyou County offices.. · r 

Please reconsider your protest of our application to preserve (D.'2.:t. 
e;xpand) a project which has been in existence for over 55 years and 
which is essential to our livelihood. If you have any questions or 
further concerns, please contact us directly at the address or phone 
number given below. 

Sincerely, 

~2~'\-W 
rble duntain Ranch 

Douglas and Heidi Cole, owners 
92520 Hwy 96 
Somes Bar, Calif. 95568 
(530) 469-3322 

I I 

(Page 2 of 2 pages) 
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Ocpattmcnt of Fisbcrics BioJosy 29 November.2001 

To: Whoin It May Concern 

From:~ g_~~ iroiessor 
' . 

· Subject: Approp1iative Water Rights Application 29449 on Stansbaw Creek 

Several months ago I was~ by Mr. Konrad Fisher to render an opionion · 
regarding a water rights appli~on to divert water ftom Staoshaw C~ a 
Klamath River tn"butaey in S~ou County, California. On 17 November 
2001 I inspected the ~on ,~f Stansbaw Creek between Highway 96 and 
the Klamath River. Joining me on this site visit wm: Dr. Walt Duffy, . 
Leader, California Cooperative Fisheries Research Unit at Humboldt State 
University, Mr Toz Soto representing the Karuk Tribe of California, and Mr. 
Michael David Fellows, caretaker of the Fisher Ranch. I have read an 
Environmental Field Report written by Robert E. Miller of the California 
State Wat.er Resources C9ntro! Boant descn"bing a site visit to Stanshaw 

_ - -Creek attended by representatives of the National Marine.FISheries Service, 
-. · Califo~a Department of Fish and Game, Karuk Tribe of ~omia. and--· · 

several non-agency persomel. I have also reviewed. a letter dated 15 
November 2001 by James R. ::',ybee of the National Marine Fisheries 
Service addressed to Mr. Charles Rich of the California State Water · 
Resources Control Board. 

. . 
It is my professional opinion ttat diversion of water (up to· 3 cubic feet per 
second, most of the summer base flow) from Staosbaw Creek in to. Irving 
Creek: during the summer and early fall months poses a threat to coho 
salmon and steelhead trout. Direct observation {mask and snorJde) surveys 
· and electmfisfdng data show that juvenile. coho salmon rear ·in lower. · 
·Stanshaw Creek betw=i the Klamath River ~ Hi~y ~. R~ng·the 
Jow summer flow~~ portion of the Stanslfaw Creek ~es thi, 
· amount of habitat available fur ·coho salmon and. may lead to increas~ daily 
temperatures, both of which a:iuld constitute a ~ ~f this federally listed 
species. I believe that these co~ems should be addressed before Application 
29449· is approved. 

I Hnrp Sired • Arc:st:L C:&Jifomia 955ll-3299 • (707) 826· 3953 • Fax ("07) 826-4Q60 
Tlta c.aar- ST,,.n ~ • ~ • Cllla>l lakim • Oim • IJIAapaJlllb • '- • ~ • Ka,- • II~• 1-.lbda • laAavdro, • "'"'----

,: 

WR-193

005450



.. -. ,.! 

.. :; 
. \;. 

I j 
.•' 
;_if. 

• g 
:l· 

' . . ! r 
,; d ,. 
j,t 

' . I 

. ; :~ 

j·• . ~ 

; . 
; t 

iL 

·1.· : ,i 
; ,• 

;· EXHIBITC 

WR-193

005451



11730/2001 10:22 5306273448 KARUJ< DNR PAGE 02/02 

Department of Natu 
Post Office Box 282 
Orleans, CA 95556 
(530) 627-3446 Fax (53 ) 627-3448 

Administrative Offite 
r/ost 0.ffice Box 1016 
11appy Camp, CA 96039 

(530) 49.3-5305 Fax (530) 493-5322 

Karuk 'lribal Health Clinic 
Post Office Drawer 249 

Orleans, CA 95556 
(530) 627-3452 Fax (530) 627-3445 

Karuk D of Natural Resources 
:·? 

November 30, 2001 
Comments on Stnnsbaw Creek Diversion 
S1amhaw provides important 1hemial n:fbaia habitat for anadromous salmonids in the Klamath 
River. S ds usiug tho ~k include endangered coho salmon, steelhcad (:resident ml amdromOW1) 
1111d chinook With proper flow. habitat in Stansbaw oreek is suitable fur summer and winter 
rearing coho Dming summer montbs, mafnstem ICJanurth River watar tcmpenlturea can become 
intolenble Bild • inust find cold-~ thermal refbgia areas associated with tributary~------· ---
(Stanshaw ). Larae boulders neat tho mouth of the creek combined with adequate cold -water flow 
cowmg from S Creek wuld provide habitat suitable fur adult summer steolbead and .spring chinook 
holcfhla. Cold- plumes at creek mouths provide criticel tbeunal refugia for oU1migrantjuvenilc 
salmooida and turning adults. Loss of flO\<Y .fiom Stanshaw Creek limits the sia: of the cold·Wiltcr plume 
at the mouth an limits accesa up the creek for cold WIit.er seeking salmmtJda. Spawmng and nest building 
si~ for adult ho and steelhead arc limited by the diversion. With augmented flows, established 
spawning sites at risk of being dewatered. 
Problems 

1. lbe t diVa11i1>11 limits thermal refugia habitllt associated with cold water .input to the 
Kbul!Ultb River. Diverted water ~uitt be rctumcd to maintain. properly functioning tberola1 tefugja 
babita at the IDOUth and in 1be lower reach oftbc CRek. 

2. 

3. 

4. 

s. 

6. 

to the m:ek for adult andju'Vl:Jlile salmon~ is limited because of the divetsion. 
vity to the tempa"etul'e-im.paired Klamath River mutt be maintufned to allow migralion of 

dependant salnlonids into Staosbaw CRek. · .... · · · · ·- · 

• eraion intake is not screened md salmon.Ida are bcina entrained in the diversion ditch. A 
is needed to keep fish froin being trapped and banned by the hydro geDe.rator. 

I. . 

Redllictd flows and red\leed stream "'-'locity limits adult spawuing and nest building opportunities 
Stansbiw Cn:ck. 

low the diversion intake is lliJt adequate for salmonid mignltion 811d rearing. 

· mes associated with overtoppins along the diversion ditch arc a sediment S01Jl'CCS to 
tansJbtlW Cleek. 

7. The · dve nanm, of the rock dam type intake has no provision to control the amount of flow 
di 

pertainlDg to these collllllCDts please contact the director of Karuk Department ofNatural 
Hillman or tishcrics bid?gist, Toz Soto at (S30) 627~3446. 

Sincerel ... y, - ../ _L----
~ ~ -

~ ' B" l ' Toz Soto, Fasberies 10 ogist 
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Select Middle Klamath Tributary Flow Summary 
Table 1: 2000 Low"Flow Discharge Rates 

Stream Location Date Flow#1 Flow#2 Average 

Portuguese above culvert 9/19 1.50 1.84 1.67 

Indian at mouth 9/19 56.71 54.68 55.70 

Walker first bridge 9/19 6.14 5.60 5.87 

Grider near bridge across Grider 9/19 22.15 20.29 21.22 

Independence 300' up from mouth 9/20 15.52 13.78 14.65 

Oak Flat under the bridge 9/20 1.49 1.46 1.48 

Elk near mouth, near bridge 9/20 42.61 40.27 41.44 

China near culvert 9/20 1.70 1.66 1.68 

Clear under bridge 9/20 43.66 45.25 44.46 

Swillup 400' up from Highway 96 9/21 3.40 3.33 3.37 
(under hanging water line) 

Coon 300' up from culvert 9/21 1.06 1.08 1.07 

Dillon 200' downstream from 96 9/21 27.00 26.23 26.62 
bridge 

Tl -
. 200' upstream from 

water filling station 
9/21 4.91 5.40 5.16 

Sandy Bar 300' from mouth 9/21 3.05 2.88 2.97 

Irving at end of foot trail 9/21 7.41 7.59 7.50 

Stanshaw at culvert 9/22 0.35 0.40 0.38 

Stanshaw above water intake 9/27 3.09 3.42 3.26 

Rogers 200' from mouth 9/22 4.38 4.71 4.55 

Fort Goff below culvert 9/26 4.27 4.00 4.14 

Salad •not surveyed 

Thompson at bridge 9/26 10.56 12.15 11.36 

Rock at mouth 9/27 12.02 11.87 11.95 

• not surveyed due to private property 
source: USFS Happy Camp Fisheries Dept. 

·~ ,,. 
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\ State Water Resoun:es Control Board 
DIVISION OF WATER RIGHTS 

P.O.Box 2000, SacramanlD, CA 95812-2000 
(918) 857-2170 

PROTEST 
Based an Prtar Filed Appllcatfan or Injury to Prior Rights 

(Pratasll based on OTHER cmlllderdanl lhaud be cm14 I t ct on mlwr' aide of farm.) 

APPUCATION ______ 2_9~f4 ..... 9 ____________ _ 

1. ~ (Wa). ___ T_. _J._ame ....... s_F_i_sh __ er ___ r _J_. w __ • _P_i_sh_e_r_La_~<,Ji;giiiin'igiitiiiiiCompanyii.iir.=.;..J _P_hy.:..;;;.li...;.s;._...F_is_h_e_r _________ _ 
NlllldP. 1 11(1) 

of 1721 Court street, Redding, CA 96001 , (530) 244-0909 haveraadcamfuJJya 
capy .............. °'" • ...... ..... 
of, or a na1fce ralallv8 ta,AppflcatkJn ____________ afpguq cola, Heidi Cole, RoJ:man Cole & ... a1..-. 
Caroline Cole to apprapdafafnrn....::S:.::ta=n=s=haw=-:oiCreek::::::.:;;:::.------------------

Nllllal-
atapafnt 2,500 feet w, 1,500 feet RB Comer 785,300'N, 1,589,300'E cal Coord. Zone 1 

Dllaillelamllallalapplliat'lpaNaldilllllllll 
(§33 T.l3H R. 6E, H.B.M.) 

2. I, (We) desire to pratast against 1he appruval lharaof bnusa to 1ha best of our lnfannatlau and baliaf the praposad appmpriatlan 
- U,ar• 

wm rasutt In lnjuJyto us as taBaws: _<_s_ee __ a_t:t:ac __ hme __ n~t'"!", ~I~t"'!""em~2 ..... ~>~-------------
u. ... ua ._ .. .,..,... ... 1111111 

3. Pratastard clafms an fntarast In 1ha use of water fnrn 1ha saurm fan whth appBcant pmpasas to divert wtdch Is based upon:----
Riparian rights · 

Pllar..,.._14414 I ii 1pailarlaa;IIIIIIIIIPlllllll••lllpa•ID.,_..11. mti.-dlia;& 
Ptaasa pravlda appblbi. pennit. llcansa, or 818ta,ad of wldardwlndaia and usa numbel8 which cavar your 1188 of watar, or stale -none•: 
None 

4. Whant is your divarslan pafnt lacatad? RW 1/4 of SW 1/4 of Sacllan _33 _ __, T. 13N R. 6E , B B&M 
Is yaurpofnt of dN&nlba dawnstraam from appllcult palntof dlvaralan?--:Y:.::i;e:s _____________ _ 

V..ND.ar•-• 

5. 1he extent of pmsant and past use of water by pmtastmlt or his pradacassai8 In lntmast fnrn this sauma Is as fallows (1aava blank If pmtast 
basedanpdarffladapplicallan): Year round uses, including dcmastic and il:rigation. 
(a) appraximafa dale first 1188 mada_.µn ...... m-a,,m......, _______________________ _ 

(b) amount used unknown 
(c) 1fme of year when divenllan Is made Jonnary l - December 3l 
(d) pmpose(s) of use Drinking water, domestic uses, garden and fruit tree irrigation. 

6. Under what candillans may this pratast be disragardad and dlsndssed? (See Attachment r Item b • ) 
(Qnllanallladlllala ..... 1a1 .. ..-.•--.m:11aatilm..,_._,~-----.-•••IJ •aljiilafdgllit.&J 

7. A 1rUI capy of tNs pn,tast has been 88Mld upon the applicant'..1:st...Sa.l:.tto~rn::!!!:e!.2v .. bv!:l.%....!ima~:l=l.;.• -.,,......~-=---------
/ ~;;C;;;;;;;; .. ~liii..,'liii:.-------

,si:£. J. &,:son, A~ 
Data:-...1Mar--=c:u.h..,1=.:5::;.i;r~20:.:i0~0-------

Notes: Altadl aupplamanlal &heats as my. 
Protests must be ffled wllhln the time speci

fied In the notice of appDcaUan. 

Cl' 1111111 and .... IIB!Mt. & 

sfii,i.£1:Jrk Marina prlye, suite 102 

Redding, california 96001 
dti and Slal8 
(530 )225-8773 

Telaphane Number 
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ITEM 2: 

ATTACHMENT TO PROTEST OF APPLICATION 29449 
BY JAMES FISHER AND J.W. FISHER LOGGING 

(BASED ON INJURY TO PRIOR RIGHTS) 

Applicants' appropriation causes, and will cause, a drastic reduction in the natural flow of 
Stanshaw Creek. particularly during the dry season. This results in insufficient water for 
Protestants' domestic and irrigation needs, and causes an aesthetic impact to Protestants' 
riparian property. The diversion also impacts the Stanshaw Creek anadromous fishery. 

Applicants should not be given a water right simply because they have operated an illegal and 
unlicensed diversion for the past few years. 

ITEM 6: 

This protest may be dismissed if the applicants (1) guarantee minimum year-round stream flows 
in Stanshaw Creek to meet Protestants' needs as well as those of the instream fishery. (2) agree 
to stop diverting water to ensure minimum stream flows are satisfied, (3) acknowledge 
Protestants' prior rights, (4) contribute funding to restore the Stanshaw Creek fishery and to 
assist with the fish passage project under Highway 96, (5) submit evidence to show availability of 
water in Stanshaw Creek in excess of those needed for the instream fishery and existing riparian 
rights (6) submit evidence to support their claimed pre-1914 water right, including evidence of 
continuous use. 

WR-193
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State Water Reaoun:es Cantrol Board 
DIVISION OF WATER RIGHTS 

P.O.Bax 2000, Sacramanto. CA85812·2000 
(918) 857-2170 

PROTEST 
Baaed on Envbanma1tal Consldaratlona, Pubic lntaraat. Pubic Trust, and Olhar lauaa.. 

(Pmlllalsllatldt111pdor.,_orptJor/&d:ff1•.,..•.,_.,•rm1 • r tmtll/W..,.dlatm.J 

APPUCA11DN~_2_9_44_9 ______ ---! __ 

1. ~ (Wa) ___ Ko_nr_ad_F_isher_:-:~--=--:-:-:--~-~-N-------------
- - Nadfl M 

·of 1721 Court Street, Radding, california 96001 (530 ) 244-0909 havl raad canduDy 1 capy . ......-.-11pa1111o111 11 .__ ..... 
af, or anotlm rela1lva1D.App.'allnl1 ____________ of Doug Cole. Heidi Cole, Norman Cole ............ 
& Caroline Cole 1D appaupdala from Stanshaw creek -----:-~.,~-~-=------------------
at a paint 2,soo feet w, 1,soo feat NE corner 785,JOO'H, 

Dlmlllllmalld ........ rl .... 
(533 T.13R R. 6E, B.B.M.) 

l,SB9,300'E cal Coord. zone 1 

2. UWa> pratast the abava 11,f.t'a1n, m: 
Ill ENVIRQNMEN]'Alffllffl EiC.; 

111a IPIICIIJllalb,wl natlllllC111111119thlpublclnmst,, wl11Mta ... iiMC111&allqmllldlr .. _....,dlctapubllctn1st use at a 
navigale ...... 
(a) Pubic mflnllt praClillS mil c:lalltf lndicala ... the ii41F .. hPf Hi .. datlll pulll:. 
lb) Enviuiiaalpni(lllllalldldln?ify apadllcimplCllllllpmwlde~ ndlllan ..._ 111:has: smlll. mllmalsartllh dacrad. em-

lill. paldlan......, a 
(c) Pu111ctnmtpm11111nmtlderdfJ .. naviglllllwantomdldldandlmt111pqactw111..-:tpu111ctnmtvum• 
Pnmlll af a 111111111 nan (nat JlqlCt iplCilt) er CJIIPOlld tll m1111Mla11al er lld•'e:t lllllt palcrf wl 11111 m + +41&1. A~ tar blbmatiDn or 
tar ..... tD DI CXIIIIDlld Is llllla prarmt. 

C QDfER ISSU!B: 
'Rll 8AJiC11Jillllb1 wil be Glllrlly1D law. .ii laqufnt aa:1111._. .. 11111 be In Bmnfa jwladcla., ar mm1• ahlr Issues. 

3. Undarwhatamdilkmsmaythlspmtastbadlsragardedanddls1111&aad? (See Attachment. Item 3.) 
(Qmdlaaallmdlierla .................. - .... .-..._._. 

Aw ......... ,, .................. -
.............. _.., ......... 5 :-.a. 

Data: March 15 1 2000 

Notaa: Altad1 aupplamantal shams as nacessmy. 
Prataats 111181 be filed within 1ha time speci

fied fn the no1fca of appfk:SlkRL 

2515 Park Marina Drive, Suite 102 
siiiiiimiii 

Redding, california 96001 
diy ind siaii 
( 530 ) 225-8773 

i&iephiine Number 

< 
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ATTACHMENT TO PROTEST OF APPLICATION 29449 
BY KONRAD FISHER 

(BASED ON INJURY TO ENVIRONMENTAL CONSIDERATIONS, ETC.) 

ITEM 2: 

Relevant facts: 

1) Stanshaw Creek is tributary to the Klamath River. During certain times of the year, Stanshaw Creek 
Is navigable by small recreational watercraft. The Klamath River is also navigable by watercraft. 

2) Protestant has personally observed salmon at the mouth of Stanshaw Creek that were unable to 
migrate upstream due to low water levels in the creek. Protestant is willing to provide a sworn 
declaration or to testify in this regard. Applicants' diversions will Hkely have a negative impact on the 
Stanshaw Creek fishery. 

3) Michael David Fellows, caretaker for Protestant's family ranch, has personally observed salmon in 
Stanshaw Creek between the mouth· and the point where the creek passes beneath State Highway 96. 
The viability of a fishery in that stretch of the creek is affected by Applicants' appropriation in that It 
reduces creek flows. Mr. Fellows is willing to provide a sworn declaration or to testify in this regard. 

4) Lucille Albers, a 69 year old Native American who grew up in the vicinity of Stanshaw Creek has 
personal recollections of salmon in the creek when she was younger. Ms. Albers is willing to provide a 
sworn declaration or to testify in this regard. 

5) The California Dept. of Fash & Game is investigating the feasibility of restoring the anadromous 
fishery in Stanshaw Creek above its intersection with Highway 96. Protestant is informed that DFG has 
submitted a letter to the SWRCB regarding the proposed project. The application should not be 
decided until DFG has evaluated the fish passage project and minimum flows required for instream 
purposes. 

Legal Authority: The State Water Resources Control Board has broad authority to establish minimum 
flows and take other measures needed for protection of fisheries and other pubHc trust resources. That 
authority is provided by Article X, Section 2 of the California Constitution, Water Code Sections 100 
and 275, the public trust doctrine as articulated by the California Supreme Court In National Audubon 
Society v. Superior Court. (1983) 33 Cal.3d 419, 189 Cal. Rptr. 346, and Weter Code Sectlor.s 1243 
and 1253. 

ITEM 3 (dismissal conditions): 

This protest may be dismissed under the following conditions: (1) guaranteed minimum year-round 
stream flows in Stanshaw Creek to enhance the anadromous fishery and to ensure fish survival 
throughout the dry season, (2) Applicants' agreement to stop diverting water at any time to ensure 
minimum stream flows are satisfied, (3) Applicants• conbibution of funds to restore and enhance the 
Stanshaw Cree~ anadromous fishery and to assist with the proposed fish passage project under 
Highway 96, ((4) Applicants must submit evidence to show the availability of water In Stanshaw Creek 
in excess of those needed for the instream fishery and existing riparian rights and (5) Applicants must 
submit evidence to support their claimed pre-1914 water right. Including evidence of continuous use. 
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}ANET K. GOLDSMITH 

VIA HAND DELIVERY 

Harry M. Schueller, Chief 
Division of Water Rights 
State Water Resources Control Board 
Post Office Box 2000 
Sacramento, CA 95812-2000 

Attn: Michael Contreras 

KRONICK 
MOSKOVITZ 
&I EDEMANN 

G !!161\!2RAT10N 

August 20, 2001 

Re: Water Right Complaint Against Douglas and Heidi Cole; 
Stanshaw Creek, Siskiyou County 

Dear Mr. Schueller: 

This letter responds to the letter dated June 14, 2001 from Donald Mooney on behalf of 
the Klamath Forest Alliance ("KF A") complaining of diversions by Heidi and Douglas Cole from 
Stanshaw Creek in Siskiyou County. In essence the letter asserts that the Coles have not provided 
evidence that the pre-1914 water right filing by Samuel Stenshaw pertained to their land, and that their 
diversions harm coho salmon and steelhead in Stanshaw Creek and the Klamath River. This letter 
provides the evidence requested concerning the basis of the Coles' claim of pre-1914 water rights. The 
KFA allegations that the Coles' diversions constitute a "take" of coho or steelhead salmon are 
unsupported and incorrect. The Coles' diversion is not harming either the coho or steelhead ( or any 
other) fishery in either Stanshaw Creek or the Klamath River. 

A. HISTORY OF USE 

Attached as Exhibit A to this letter is Patent 18616<} from the United States to Samuel 
Stenshaw dated March 27, 1911. Because the handwritten description in the Stenshaw patent is difficult 
to read, I have verified the property description using the BLM Master Township Plat and Historical 
Index.2 The description of the land patented to Stenshaw includes forty acres of what is now known as 
Marble Mountain Ranch, owned by the Coles.3 

The patent number appears at the bottom of the page, below the signatures. 
2 The land is described as a patent granted pursuant to a Homestead Entry: "Wl/2 SWYi NWYi, 
WYz NWY4 SWY4, SEY4 NWY4 SWY4, SWYi NEY4 SWY4, and the NYz NWYi SEY4 SWY4 of Section 33, 
and El/2 El/2 NEY4 SEY4 and EYz SEY4 NEl/4 of Section 32, T 13 N, R 6 E, Humboldt Meridian. Because 

ATTORNEYS AT LAW 

400 CAPITOL MALL, 27TH FLOOR SACRAMENTO, CALIFORNIA 95814-4416 TELEPHONE (916) 321-4500 FAX (916) 321-4555 
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KRONICK 
MOSKOVITZ 

,e,TIEDEM:\NN 
i...::x..GIRARfl 

Harry M. Schueller, Chief 
Division of Water Rights 
August 20, 2001 
Page2 

10987.2-1 

According to Edwin Gustave Gudde, California Gold Camps (U.C. Berkeley Press, 
1975), the Stanshaw Mine was in operation at the tum of the century and was reported in Mining Bureau 
reports as late as 1935. A mining pit is located on the Marble Mountain Ranch. 

Water was also used for domestic purposes and irrigation. The notice of appropriation 
states that it was in part "for irrigating purposes" and describes the ditch and flume as running "to my 
upper field." (See Exhibit D, Notice of Appropriation, Liber 1 of Water Rights, page 397, Siskiyou 
Official Records) 

Violet Anderson, who moved to the area shortly after Stanshaw conveyed a portion of his 
property to Guy and Blanche McMurtry, recalls that she cooked in an old cookhouse on the property for 
up to two shifts of workers who boarded there, and that the McMurtrys ran a small dairy. (Exhibit E.) 
She recalls that electricity was already in use at that time in connection with the dairy. Among other 
purposes, it was used to sterilize the bottles into which milk was transferred for sale~ Minerva Starritt, 
one of the early schoolteachers at the Irving Creek schoolhouse recalls that when she arrived in 1935, Guy 
McMurtry was the Superintendent for the State Highway 96 and "had cabins where the state highway 
workers lived with their families." (The Siskiyou Pioneer (Siskiyou County Historical Society, Vol. 6, 
No. 2, 1989). (Exhibit F.)) 

The McMurtrys owned the property until Lue and Agnes Hayes purchased it in 1955. At 
the time of the purchase, Mr. Hayes recalls that 30 acres were under irrigation and there was an existing 4 
KW pelton wheel and an existing 12" main water line on the property. (Exhibit G.) The pelton wheel 
was described by William M. Reitler of the U.S.F.S. as "the 85-year old pelton wheel" (Exhibit H). Mr. 
Hayes identified it as "an old C-3 HP generator.',.s The power generating facilities have since been 
upgraded several times by Mr. Hayes and successive owners, including the Coles, but the evidence is that 
power was being generated from a very early date. The engineer retained by the Coles to upgrade the 
power facilities described the pelton wheel as dating from perhaps the first decade of the last century. The 
old pelton wheel remains available for inspection at the Ranch. 

Domestic and power uses were among those early uses, and use of water for these 
purposes has been continuous, as has irrigation. The Hayes' use has been described in the 1963 DWR 
Bulletin 94-6 "Land and Water Use in Klamath River Hydrographic Unit.'' (Table 4, at p. 55.) Mr. 
Hayes believes that the demand estimated at that time may have underestimated his existing uses because 
it was based on a single flow measurement taken in late fall when he was not irrigating. (See Exhibit G.) 

the Historical Index page is 24" x 28" it is difficult to reproduce and is not included as an Exhibit to this 
letter. It is available for your inspection and verification on request. 

The patented land was resurveyed by the Bureau of Land Management in 1985 and designated 
"Tract 48" on that resurvey. A portion of Sheet 1 of 8 of that resurvey is attached as Exhibit B. 
3 

4 

A copy of the Coles' deed is attached as Exhibit C. 

Personal communication, 8/19/01. 

Personal communication, 8/16/01. 
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KRONICK 
MOSKOVITZ 
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\.XGIRARD 

Harry M. Schueller, Chief 
Division of Water Rights 
August 20, 2001 
Page 3 

10987.2-1 

The Hayes conveyed the Ranch to the Youngs, whose uses are documented in your files. 
The Youngs conveyed the Ranch to the Coles in 1994. The Coles' residence is the same house originally 
occupied by Samuel Stenshaw. 

While there has been an evolution of uses for the Stanshaw Creek appropriation since the 
early days of the Stanshaw Mine, it is clear that year-round uses of water were in practice from early in 
the last century. Mining, domestic and power uses were among those early uses, and use of water for 
these purposes has been continuous, as has irrigation. While mining may no longer be pursued, changes 
in purpose of use of pre-1914 appropriations have been permissible so long as no other user is injured. 
The very long history of the current uses of water on Marble Mountain Ranch belie any assertion that 
others have been harmed by the shift in purpose of use of this water. 

B. CALCULATIONOFWATERDUTY 

The estimate of water demand for the documented uses on Marble Mountain Ranch, as 
set forth in the SWRCB letter of February 4, 1993 from Katherine Mwroka (Exhibit I) appears 
questionable for several reasons. 

First, it is based on use at the point of use, and therefore does not take into account 
conveyance losses in the ditch leading from Stanshaw Creek. This ditch is seven tenths of a mile long6 

and is constructed of flumes and earthen materials. While the Coles have taken steps to improve 
conveyance efficiency (see Exhibit H), there remain reasonable losses that should be considered in 
calculating the amount of diversion necessary to satisfy their pre-1914 appropriative right. 

Second, the calculation completely ignores water demand for power production. As 
explained above, power use began early in the last century and has been continuous throughout the 
history of the Ranch. 

Third, the water duty used by Ms. Mwroka for calculatng irrigation demand is 
questionable. Ms. Mwroka based her estimate of irrigation demand on a water duty of one cfs per eighty 
acres of irrigated land. This is the most conservative water duty proposed in the SWRCB guidelines 
concerning reasonable use for irrigation. While it may be appropriate for other areas of Siskiyou County, 
it is not appropriate for calculating irrigation water demand on Marble Mountain Ranch. The porous 
nature of the soil on the Ranch and the slopes involved suggest that a higher water duty should be used. 

C. LACK OF JUSTIFICATION FOR A CEASE AND DESIST ORDER 

The complainant fails utterly to provide any factual evidence that the Coles' diversion is 
adversely affecting fishery resources in the Klamath River or Stanshaw Creek. The sole allegation of 
adverse impact is a single paragraph in the middle of page 3 of the KF A letter that alleges that the 
National Marine Fisheries Service ("NMFS") and California Department of Fish and Game ("DFG") "are 
concerned." No specifics are given of just how the long-standing diversions of the Ranch are affecting 
either coho salmon or steelhead. No statements of either the DFG or NMFS are attached to the KF A 
letter. 

6 DWR Bulletin 94-6, Table 4, p. 55. 

WR-193

005462



Harry M. Schueller, Chief 
Division of Water Rights 
August 20, 2001 
Page4 

10987.2-1 

The only evidence offered by KF A is a letter from the U.S. Forest Service District 
Ranger, William Reitler reporting such "concerns," again without specifics. The USFS letter related to 
the question whether the Coles had, or needed, a fee permit for the ditch. Subsequently, based on the age 
of the ditches, it was determined that no fee permit was required. (See Exhibit H.) In a subsequent memo, 
Mr. Heitler also comments on the responsiveness of the Coles to DFG's direction concerning fish passage 
at the century-old rock and rubble diversion dam. (Ibid.) 

In a March 8, 2000 letter concerning the Coles' water right application for 3 cfs diversion 
for power production, the following general concerns were listed by NMFS concerning coho salmon: 
migration delay, loss of habitat due to dewatering, stranding of fish due to dewatering of the stream, 
entrainment in poorly screened diversions, and increased water temperatures. None of the issues was 
raised based on any site specific investigation or concern. 

None of the issues mentioned in the NMFS letter are being significantly exacerbated, if at 
all, by the Coles' diversions under their existing rights. Stanshaw Creek is not a migration or spawning 
resource for coho salmon, nor is it available for juvenile rearing, since the culverts at Highway 96 prevent 
passage upstream into the creek. There are no pools in the 600' reach of Stanshaw Creek below the 
highway to serve as "preferred" rearing habitat for juveniles (according to the NMFS letter). However, 
coho habitat has been documented in Irving Creek to which the Coles' diverted water is ultimately 
returned. The addition of flow to that creek may well benefit the coho resource of concern to the KF A. 

Temperature at the mouth of Stanshaw Creek was measured at 65° F in the afternoon of 
August 17, 2001 by Douglas Cole, within the reported range of suitability for coho juveniles and within 
the range of "best" suitability for the steelhead trout that inhabit the creek (Klamath Resource Information 
System). 

Water in Stanshaw Creek is bypassed through the rock and rubble diversion dam. The 
diversion is maintained pursuant to a Five Year Maintenance Agreement between the Coles and the 
California Department of Fish and Game, dated January 21, 1999. There is continuous flow bypassing 
the Ranch diversion, and fish passage has been observed in both directions. As reported by Mr. Reitler in 
his April 6, 2001 e-mail memo, "The diversion structure has been modified to provide additional flow 
downstream in accordance with California Fish and Game direction." (Exhibit H.) The flow in Stanshaw 
Creek extends to the mouth, even in this dry month of a dry year. 

The mere fact that coho are a listed species and steelhead are a candidate species is no 
evidence that the decades-long diversions for the Ranch are harming the fishery. The above data refute 
the allegation that the current diversions by the Coles violate the Endangered Species Act. The 
complainants have produced no evidence of harm to protected species from a continuation of diversions. 

Beyond the Endangered Species Act, however, the KF A has raised a claim of public trust 
violation. In any public trust evaluation, the harm to the public trust resource (if any) must be balanced 
against the reliance on the diversions. In this instance, there is clear evidence of a century of reliance on 
the water and a good faith belief that the diversions are justified under the pre-1914 appropriation by 
Samuel Stanshaw. The Coles' water use is reasonable and beneficial, and the Coles and their 
predecessors have continually improved the efficiency of use. No other water source is available to the 
Coles, whose entire livelihood depends on the continued availability of water from Stanshaw Creek. This 
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great reliance, balanced against the lack of any specific allegation or evidence of harm to public trust 
resources by continuation of diversions pending SWRCB action on the Coles' pending application, 
should militate against any enforcement action at this time. 

Please feel free to contact me if you have further questions. 

JKG/mm 

Attachments 

cc: Douglas Cole 
Donald Mooney 
Michael Contreras 

Sincerely, 
KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD :;:m;:~ 
Janet K. Goldsmith 
Attorneys for Douglas and Heidi Cole, 
Marble Mountain Ranch 
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TRACT 48 
Tract .t8 represents the position and for• of a 95.00 acre parcel. 
Patent No. 186169. dated March 2. 1911. under document, Eureka 
01271. for Saaual Stenshov, described as the E 1/2 E 1/2 NE 1/.t 
SE 11•. E 112 SE 11• IE 11•. sec. 32. and the N 112 SN ti• NII ti•. 
NmN11m~~~mN11m~~~~>Em~~ 
N 1/2 NII 11• ~ 11• ~ 11•. sec. 33. T. 13 N .. R. 6 E .. Hullboldt 
Meridian. California. excluding that portion reconveyed to the 
U.S.A. under aocu•nt sacrUNrnto 1337. 

TRACT 49 
Tract .t9 represents the position and fora of a 30.00 acre parcel, 
Patent No. 673117. dated April 7. 1919. unaer docu•nts. Eureka 
017.t2 and 032n, for Frank w. Harley. described as the NE 1/4 
SEm~~N11mN11m~mSE~smNMm~~ 
SE 11•. IE 11• ~ 114 ~ II• Sil 1/4, SN 11• SN 1/4 SE 11•. sec. 32, 
T. 13 N., R. 6 E .. -oldt Meridian. Callfornla. 

19.99 

,,.z. 

N69".JJ'w. 
,.oo ... 

TRACT 49 

f.lStt.,11.&C 

,.,. •• ._ ______ -:•:a":1.. s.~·c. 10.00 

Mgo,o'c. ,aoo - - - - - - - .. ~ 

'ttl1t.,tt.&C. 

TRACT 51 

If ,. .. 
Chains 

61 260-U 
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Recmdintl ~ ti,: 
on11:1t'.. r,::1 )! 

tSIStl~ .J.J C1' i.' : . U.L ff. SISKl i'OO cnJN1'Y TITLE: <D. 
ANO WJIF.N RF .. f'ORDF.O MAIi, THIS DEED AND 
l!NLr..SS OTIIF.RWISE SHOWN BELOW, MAIL 
TAX STA"'.l:MP.NTTO: 

Name: Mr. and Hrs. lnug Cot~ j 

Maifin, 92520 !fwy• 96 
Ad&lres~: $14.00 
city1S1i11e1Z1p ScrnPa Bar, c.:. 

955£>8 
Order t: .... 60696-dn ST'ACE AAOVF TIil~ UNF FOR RECORDER'S USS 

l". 

Grant Deed 
THE UNDERSIGNED GP' •TOR(S) DECLAAE(S) 

DOCUMENTARY TRANSFER TAX IS$ 88.00 
XK:omputed on full value of property convey-,d, or 
Ocomputed on full value less value of liens or encumbrances remaining at 

time of sale. 
ounlncorporated area Oclty of , AND 

FOR A VALUABLE CONSIDERATION, receipt of which Is hereby acknowledged, 

RJO!:.RT E. 't'OiJl'G and Mf\.RY J. Y'a,.N.;, husbaoo arxl wife 

her flu( GAANT(S) to t0,X;{A'3 '1 a: LE and HEIDI ANN O)J.E, husband and wife as 
Joint Tuu,nts 

the following described real proJ,isrty in the 
1· ,unty of Siskiyou State of California: 

STATE OF CAllfORNIA 
COUNTY OF ~ts.ti~ 
On 12/29/94 beto,e me, the uoderslgned, e 
Notary Public In 11nd for 1ald Stde, pe,10Nlly eppe,wf!Ci 

lti>ert E. Yoong 81ld Mary J. Young 

per11onalty. known to me lot r,n,v,,d to me on th bas• of 
111tl1f1ctory .rvldencel to be the pe,1on(1I who•·• nemef11) 
ltllllft ~,rbllcrlbfld to the wlthlri lnsi!Ufflent and 1tekl'l0¥kfJged 
, ; me'""' he/ahcfthey executed the S8'Tlll In hlll,':-llhelr :••.a•••••••••••••••••••••••• 
l!hrthorl;,.<! r:~ylleal, 1tnd thllt by hls/het'/theh' s~1turelsl •@ DENISE O. NIXON : 
rtt the ifll'tr\Jff'Nlnt the petlOn(aJ, Of the ffltfty upon be~II of ; COMM. # 1011630 ._ 
which !he peraonl•I ar.ted, executed the Instrument. ,J -· ' NOTARY PUBLIC_ C.U.IFORHIA I;; 
WITHESS my hend end offlcilil'v;)' It# ; !ISKIYCU COUNTY ... . , 1 ' / ' • My Comm. Exp. Dec. 26, 1997 • 
Slgn1tture ~ L.::f._ V1v • • e • • • • • ••., • • • •• • •" • • • • • •• 1 : 

NOT AR PUBLIC IN ,fNO F R SAID ST 
MAIL TAX STATEMENTS AS DIAECTED ABOVE. 

EXHIBITC 

' . 'l 
! 
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EXlllBlT "I\" 

.l\1.t. 1111\T RF'J\t, momrt'Y Sl1\Jl\'IB ltt 'I1lE CCUU"i Of' SlSKlYOO, Sl?\TE OF CJ\l,lfUlNJ1', 
IJESOUOOO M fOJ...t!MS: 

J"J\10:1., I: 

'111P- S011thenst 1/4 or the northwest 1/il oC U1e So1thwest 1/-1, tJ1e Sot1tl~t l/.\ 
of the Hot:C.east 1/'1 of tl1e S011Uiwcst l/il, tllf'! 1'J0rth 1/2 ot' tlle tlorU,,,,-.,•~t: 1/4 
o( tl1e Southeast 1/4 of tlle S0utJ1We.st 1/'1, the llorthei'\st 1/'1 of tl1e Sc:A1U,ec1st 
l/'1 of the Southwest 1/4, tl1e NorU,e,:,st l/4 or U1e ~1thenst l/4 of U..e 
S0uU1~ast 1/1\ of the Soothwest 1/'1, Ute tlortliwest 1/4 of Ule No,:-U~t .t/4 of 
tlie southwest 1/4 of the Sout-11east. l/1\, lhe SOOtl1 1/2 of t;;1e Nc...t\-J,west l/'1 of 
the SouUiwest 1/4 of the S~1Ul€'nst l/1\, tttd tJ1e ~1Uiwest 1/4 of U..e ~1U1WeSt. 
l/4 of the s~1U1em:;t l/4 of section JJ, 1..mnshlp 13 North, lla1--=.,e 6 F..-,st, 
lllmooldt o..,se m'rl Meridian. 

EXCT1:l7l'UXi '111ERE~: 1\11 Umt portlon oC U1e Southw.c>st 1/'1 of Ule ~ltllf'.'<"St 
1/1\ of Sect.ion 33, 'l'ownshlp 1J North, ~IYJe 6 F.ost, Humboldt Meridfan described 
~.~: 

negtnnlrq at Uie South 1/4 comer. oC ~ald Eleetlon: U,ence t::a,;t Y,G feet to tl1e 
'l'n1e Eoi11t of DeginnJng: the1,ce l!"'.ast 330 feet nlot--=., U1e South 1 lne o[ t=:c,ld 
Section to U1e &,st l::x:::,,11-oary of the HIE 111\YFS prq-ierty: thence t1ot·\h JJO Ceet 
alOf"l:J tlle F.ast l.ine of said Hayes property: U1ence West JJO feet: thence SouU1 
JJO "~t:. to tJ..e 'l'tue 1'::>int of De9hmlng. 

T·\Jl{l11T'.ll F.XCF.M'HIG U1ose pot"tlons o[ lhe lmd ln Ute West 1/2 oC Ute So\1\hwest 
1/'1 of tJ1e s~1U1east 1/'1, erd 111 the southwest 1/'1 of Sectl0t1 JJ, TcMtlShlp 13 
tlottlt, Harqe 6 F.ast, Jh.r.rboldt Mr:?t i<lhm, RS conveyed to 1.1.JE 1l1\YES et me, by deed 
recot"l"loo July 1, 1955. 1 ·\ IJook 35;! nt png~ 253, oUJclAl Reooru~ or s1~k iyoo 
county, ly.h~ SouU1erl/ ,,r t'.1e lh""' described as follows: 

Ccm,~nclrq c,t a po hit a~ tll .• So1..1U1 ll ne or sa 1 ,:\ f.P<::tio,, JJ, fru,, whJd, the 
con1er cc:mron to Sectic· ,.-:: J i"!l'I 4, 1'cM~h ip 1;! !..ri11J1, P.r1rqe ,; F'.rl"'3t, 11Hmboltlt 
Meridlm1, nrd Sections J~ ~rrl ]'1, 'Jwnship lJ Hr:wlh, nmt;1e 6 F;,~t, lltl'lhJldt 
t·'ledclicm, bents south 80 51' "'1" F.as•:, 1769.19 feet, said po}nt AlFITT beh'Kj 
Enc:1:1~ct-'s St.c,tlon "1\'' 479 I Tl. JS P.o.c., oS esb,blls111'd from the l~ltlt\Jn('nt of 
l'1.1blic Works 1964 survey between &,rs f'.-:'ll" ard Tl Cre-?k. llo.c,d Ol-Sl~-96: \h~11ee 
fn:.n a t.atTJP-nt wLid) bears tlorth 1\7 20• 27" West, alot~ a curve to lh"! le[t, 
havhq a rndius o[ 1000.00 r~t, \-J1tu.Y-:Jh an c\n:jle of 07 31 1 11", a dh;tn~ oC 
1)2.99 feet to F.r-qineer~s St.c,Lion "I\" 48l1JO.J-\ f:.C., as f'sL.,bli~lf:'fl ftT11l s-,id 
sutv~yr thence llorU1 35 02' 22" East, 100~00 feet lo " point herei nl~\t:M 
1·e1_,-·nrd to n~ Julnt "D", tJ1ence llorth, 51\ 57' J!3" West 100 C~t no,-e ot:" )N>!!t 
to UH1 f.;v;t U r1e of U,e West 1/2 of U1e S~tlhwest 1/4 of U1e Sc~..Jtllf'nst 1/'1 of 
~:,,id ~t:"'::\:lrm JJ, beN-q tl1e TrnJF: ro1trr OF nr,r,tN?UtXi of this line: U1e11r:-P, 
con ti 111, h~ HcrtJ1 5'1 5 7' 38" West, 6 ., o [('et to n po.hit for a toli\ l d lsb:l~ or 
790.42 feet from said 1'.11nt ''O"; U1'"C:n<.~ 5ouy, J5° 02' 22'' ~t, 3'1.00 feet: 
thencr:, ftun a tat~ent whldt benn, Uo1~t. :;t1.'" 57: 1!1" tkst, 1118'~ a cmve lo th~ 
1<?':t, hnvir-q e ra<hus of 1266.00 f1?.et, th1.oogh ?in r.i-qle of H 29' 35", A 
dirc.tmY..'.f' of 320.21\ reet ton pol.nt herol;d_ie\ow refer.red to as rulnt ''c": tlt{"nce 
lhn th 69° 2'1 • 1 J" West 520 feet,. nnre or less, to Uie West line or the f;,!';t-. J/). 
of th~ fflst 1/2 of the SooUiwest 1/4 of said Sectlon 33; thence a..1ntJnuhrJ 
Jlor : .. h 61 27 • 13" West, 290 fee.?t, nnr-e or less to the Sooth llne of \he HollJ1 

(Continued) 
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l/2 of Uie North l/2 of U10 S01U,erist 1/4 of Ute Sr:A1U1west J/4 of SPct.lon JJ: 
thence continuing North 69 27' lJ'' West, 4·1 r~t to 8 poJnt, herelnh.elow 
referred to as rt>lnt "D'' for a tot,d. distance of, 85i .J7 ff'et from Mid 1':>lnt 
"C": therce Cran a t.An1ent whkh be.nrs tJortJ1 6-J 27' 13" West Hlorq R curve to 
tJ13 left, havirq a rac:d: of !J06fi.OO feet a dlstnnce of 355 feet, 11Y.'te or less 
to the West 11 ne of the &.,-. 1tJ,c::'!rt l/il o( U1e Southw.st 1/4 of said Section JJ; 
UY<mee contlnuirq a lOl'KJ l;\r.~ Sil l.d curve, a cUstance c,f 335 feet tg a point, 
herelnbelc,., re(errt:rl to as Iuint "E", thn 1gh n tolr\l AIY;Jle of 07 '1ft' 15", aid 
, total cHsbmce of 690.03 frot fr.on said lu1nt "D'': tlience North 41 41 1 14" 
West, 178 feet, nore or less, to the South llne of the NortJ~t 1/4 of U1e 
;.outltwest 1/ft of said Sectlon 33: tlience contlnoln;J Nort.h 41 41 1 14" We13t 130 
feet to 8 point for a total d.ist.-"11~ of JH,.31 feet fron s.,ld 1':>lnt "F.~: Utence 
UorU1 '16 12' """ West, 120 (E'f!t, nore or Jess, to tJ1e tuJnt of 'J'ermlnatlon o! 
Uds 1 ine on ti1e West line of U1e F.clst l/2 of U1e llorthwest 1/4 of Ute 
sooUiwest 1/4 or said Section JJ. 

F.XCEPl'l NG 'J11f!i,Eft01 U1t,t portion U1et-eof 1 y hY,J So1U1erly of tl1e 11 ne descrJb."'f.1 
as roll (Jl,/f; : 

O:,it~•-·:Jr.rJ SL M ld f.)~inee5's Stat1on """ '101 t 10.J,t E.C., herelmhove 
rlescn ~: tJK.ence t!nrtJ1 54 57' JO" West, 159. 66 fE>et: U-ienoe Sout:J, 35° 02 • '-'" 
WeBt, 275. oo feet to a point herelnbelow rf'![P.rt:"Ed to 81!1 n>lnt "F": U1fo'nce Horth 
ll 17' 26" E:i • .Jt, 17 feet, m:>rP. or lesir;, to tlte Sr,\1t:.:1 line of said ~~tlon 33, 
beh-,J U1e TRUE ronrr OF Dfr;HnHtJG of this line. thence contiriuhY;J Uor.U, jJ0 17' 
7,; 11 ;~!'It, 1.20 feet to 1'I pobnt fer a total dJ stance or 1)6. 57 feet from s., 1<1 
Point "Fn; tJ\ellCe No5t11 51\ 57' 38" West, 575.76 Ct"et: U-ience from a bltYJ~llt 
:.t.,kh be&rs North 5'1 57' 38" West, a1<:IJ~ " e,,n;.,e to th~ leCt, having n rrn.H '!l 

of nro. OJ (eet6 tln:u.igh an a1~1e or H 29' 35", a distance of 278. is feet: 
tl.,;,·I(..,,, Uod.h 69 27 1 U" WeRt, 115 feet, nore or less, to tlie t'olnt of 
T''.1Tt\ nllon of th.ls Une Oil Ute West line of U1~ E'\.,t 1/2 of tl,e F.ast 1/,. of 
the F ... ,Ft 1/2 of the Southwest 1/4 of sa1d section 33. 

;\;r;o EXCF.PrH-K; 111EREFHCt1 U1nt portion ther-eof cr,nveye.:l to fl::MtN T. tttWu:rn, et 
UY, by Deed recorded January 19, 1965 in lr:>k 512 at page 457, OUiclal l~nls 
of Slsklyou eounty. 

'Jh~ l')(~arlrq.3 used ln U1e above descrlptlon Arf"! on U1e Ollifondn Co-onllnnte 
System Zone 1, erd l:lie distances arr «;ut·rn~. 

PI\RCEl.1 II : 

'lhat. port.ion of tJ1e lards 1n U1e SoutJiwest 1/'1 of tt-e SouU,e.ast 1/4 or r.ectlon 
JJ, 'l\:hnshlp 11 NorU1, R1nge 6 ~".Ast, 11.M., a,nvE:yed to the Sblte or Oll J Con1la 
tiy deed recoroed Oecenber 15, 1965 1n flook 511\, orrlclal Heo:>nl~, pAge 9f', 
S1skiya.1 co.mty Recx>rds, ly11q Nortlleastet:ly o( a 11ne described ns follCMS: 

co111Yc'ncitY;J at a point on U,e Soutll line of s;1ld Section J:'1. fro,, wt1ld1 tile 
con¥>r o:At11ot1 t.o Sectlon9 J ard 4, 1'Uwt15hip 12 Um:,.h, t1r,n;1~ 6 Fast, lt.M., atu 
G<:et\onq JJ 1'trl J-1, Tc:Mnship 13 Nort~. lll\nge 6 f°Af.;;t, 11.M •• beam smth mi0 !-1: 
""" f.llst, 176'1.19 ff:"et, said point also behY;J F:rqh.eer'e st.ation "/\" 179111.Js 
P.o.c., as esLrtbll~1ed f~ the D?pnrtm?nt of ruhlJc W0rks 1964 s,:rve1r ~l~n 
~~s oar an) Ti Creek, Rood Ol-Sls-96: U1ence ftun a ten;J~t tllat bea~ Not·U1 
117 20• 27" West, nl~ a curve to tlte left wHh a t"adius of 1000.ro r~t. 
U15011gh ,m <'\rqle of 07 37' H", for a dlsta!.1':8 of 13'-.99 feet: tJ1e11C@ txo1U1 
35 02• 22 11 East, 100.00 fe~t-.: Ute~ f-Jot:lh 54 57 1 38" West, 102 [e@t:, 1\...Ve or 
ler-'1 lo U10 l'o.int of Intersection wlU1 U,e Fast l.ine of saJd li,1d, ll'~t F":.1ld 

(O-:,nlln,oo) 
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94018121 

po!nt beJm the ,lVE ron,r of' f\FGH!tlltk"! of thl~ r,rcel thence rontlnuh,g Uor-U, 
54 57' Joii West, 117 feet, rrore or less lo the 1':>lnt of TennlMtlon oC thla 
11ne on Ul9 North line of said Vnx.t:,. 

'lhe bearirl:JS used in UlE! 8l:x:,ve description ere on U,a catlromla O:>-ordln 
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E. STENSHAW WATER NOTICE 

NOTICE IS REREBY GIVE~: That I have taken ~p and hold.for mining 
and irrigating purposes, six hundred inches of the water running 
in S~llJ3lAaW.-~ So called the water so taken being carried 
first by aitch and flume to ana post my dwelling house by ditch 
and flume running up the K+JHP.§.Jjt.BJY~~I.:,-to my upper field. · Said 
creek being in Dillon's Township, gie·te of California, County of 
Klamath. 

March 25; 1867 

E. Stenshaw 

RECORDED JUNE 9, 1880 
Liber 1 Water Right, page 397 

EXHIBITD 
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Photo courtesy of Leona Bryan 

JUNCTION SCHOOL - 1928 - SOMES BAR - Levella Conrad, Pauline Conrad, Caroline 
Davis, Shan Davis, Henry Davis, Frank Grant, Violet Johnnie, Dave Johnnie, J, Rosy Jerry, Lee 
Merrill, Sidney McNeal, Georgia McNeal, Gengia Ann Langford, Deane Langford, Miss L. Lewis. 

IRVING CREEK 

Minerva Starritt 

The Irving Creek District was established in 1918. The first school was a log building 
situated over the creek. The outdoor toilet was also over the creek. In the early days it 
was a custom on the Klamath River to build toilets over a creek. About 1925 the second 
school house was built of lumber by Frank Grant. A second classroom, dining room, 
kitchen and bathrooms were added in the fall of 1935. John Spinks helped build the log 
school as well as the second building and the addition. 

At first, school terms on the Klamath were only six or seven months from spring to 
early fall because many families lived across the river from school. At high water, children 
could not get across the river. In the late twenties there were regular school terms starting 
in the fall. 

John Spinks and his wife Lucy lived across the river at Roger Creek, two miles down 
the river from Irving Creek. They had six children, Roy, May, Chester, Bryon, Ernest and 
Willard. They were well liked and civic minded citizens. They were most anxious that 
their children get an education. 

Other families living within walking distance wanted a school fortheirchildren. They 
included the Pattersons, Farnums, Johnsons, Drakes, Charleys, McCash, Layman, Toms, 
Alba rs, Hickox and others. There were four Patterson children, Willie, John, and their two 
younger sisters May and Rose. They walked five miles to Irving Creek School taking all 
the short cuts along the narrow crooked road. The Patterson children never missed a day 
unless they were sick. The older children in the families took care of their younger sisters 
and brothers on their way to school. Madeline and Grace Charley lived atT Bar five miles 
from Irving Creek. They too walked. 
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There was money from the Office of Indian Affairs for Indian children, so lunches 
consisting of milk, soup, sandwiches and cookies were delivered to the school. According 
to Mary Patterson (Lawe) the older boys would order as many as five sandwiches and eat 
every one or maybe give them to their white friends, who didn't have as good a lunch . 
Mary also told me about the boys finding lizard eggs along the ditch that ran along the side 
of the school. They gathered up the eggs and little lizards and threw them on the floor in 
front of the teachers desk. Pranks like putting water snakes or a frog in the teachers desk 
were common. Teachers joined in the fun most of the time with laughing and a little 
screaming. Ernest Spinks tells of one day before Christmas when the teacher let him and 
all the boys out of school to get a Christmas tree. They all skipped and didn't return. Ernest 
got a good spanking from his dad. 

Enrollment records no longer exist. A partial list of children attending Irving Creek 
School from 1918 to 1929 follow: 

Roy, Mary, Chester, Byron, Ernest and Willard Spinks; John, Willie, Mary and Rose 
Patterson; Ella, Anne, Henry and Ulysis Mccash; Arthur Layman; Lawrence and Gladys 
Johnson; Madeline and Grace Charley; Laura, Lottie and Henry (Buster) Farnum; Zona and 
Betty Drake. 

In the fall of 1935, I went to teach at the Irving Creek School. I had been teaching 
the lower grades at Junction School at Somes Bar down the Klamath River from Irving 
Creek. It was my seventh year of teaching school on the Klamath: two years at Morek 
below Martins Ferry, two years at Orleans, and two years at Junction. I was no stranger 
to the district. I knew the people and the children. 

The school building was located at the junction of Highway 96 and Irving Creek on 
the hillside overlooking the creek. It was one large room approximately 20 by 40 feet with 
anteroom 10 by 20 feet and a porch across the front. There were outside toilets. The 
children helped with the janitor work. 

Mr. Guy McMurtry was Superintendent for the State Highway 96 and had the 
Highway Yard on his ranch above the school, now the Young ranch. He had cabins where 
the highway workers lived with their families. 

John Waldner owned the ranch below the road where the school was located. He 
and his wife boarded some of the highway workers and rented cabins to the other workers, 

Photo courtesy of Minerva Starritt 

lRVlNG CREEK SCHOOL- These boys all went to Irving School in the twenties. (L-R) Partly 
shown, Alvis Johnson, Lawrence Johnson, Henry (Buster) Farnau, Willie Patterson, Chester Spinks 
(standing), John Patterson, Ernest Spinks. In river, Willard Spinks, taken about 1929. 
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their families and the teacher. Waldner also operated a sawmill up Irving Creek. This 
ranch was once owned by Frank Harley, Halverson, and the Drakes. It is now the Blue 
Heron Ranch. The first cabin I rented was an old shed full of mice. I put traps everywhere 
but at night, mice would wake me running across my bed. A bit eerie. I soon rented 
another cabin. 

When school opened in September, I had fifty-two children and all eight grades. Most 
of the pupils were from families working on the road, and there were several Indian 
children. Five Indian children belonged to Chester Pepper. They lived at T Bar but never 
came to school. I had tried to get them to come to Junction without success. The oldest 
boy was sixteen and was driving an old car. Arrangements were made with Robert Dennis, 
the County Superintendent of Schools in Siskiyou County to have this boy transport his 
brothers and sisters and attend school himself to get his eighth grade diploma, beside 
helping me around the school. The money from the mileage, clothing, and free lunches 
helped keep these children in school. 

One day in late September, Robert Dennis, County Superintendent of Schools in 
Siskiyou County, arrived to see how I was progressing. We offered him some graham 
crackers. To our embarrassment kerosene had seeped onto the shelf where the crackers 
and supplies were stored in the anteroom. We laughed abouttheentireepisode but Robert 
decided some changes should be made. He said, "It looks to me as if you need some help. 
I have a friend, Valeria Beym (Lange), who will graduate from Chico State in January. I 
will try to convince her to come down the river to Irving Creek School with you and teach 
the lower grades, but arrangements must be made for another classroom, kitchen, dining 
room and bathrooms". These arrangements were made with the trustees and with John 
Waldner, who ran the sawmill. 

Meanwhile, I continued with my fifty-two children, with the help of members of the 
community. The hillside was leveled off for a playground. The State road equipment did 
their part. Tex Hunt's father was an excellent pianist. He came to school twice a week 
in the afternoons to help with the music for our entertainments. School programs were 
most important; there was no TV in those days. The entire community far and wide would 
come to the school plays and games. We were preparing a gala affair for Christmas. I had 
combined all grades into a history project of North America beginning with stick puppets 
for the first three grades of cave men, Indians and old miners. String marionettes of U.S. 
history with President Washington and the revolutionary war, Lincoln and the Civil War 
were made by the upper grades. Parents were all involved. Santa and all his helpers and 
the singers were ready. The night arrives for our program. We had built a stage at the end 
of the room six inches off the floor and put candle foot lights on the stage.- I was wearing 
a long white polkadot dress. In the middle of the program while I was announcing, I was 
standing too close to one of the footlights and my dress caught fire. Tex Hunt, one of the 
parents grabbed me and put the fire out. The show went on. 

Contributed by Joe Clyburn 

BIG HUMBUG SCHOOL - 1917 
- located on Klamath River near Jack 
and Cecil Well's home. Back row: 
Robert (Bud) Clyburn, Tony Rose, 
Jim Clyburn; Front row: Tom Cly
burn and teacher's children. Teacher 
Mrs. Desevado. 
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APRIL 30 ,2000 

TO WHOM THIS MAY CONCERN: 

I, LUE H HAYES AND AGNES M HAYES, PURCHASED THE MCMURTRY RANCH 
LOCATED IN SOMES BAR, CA. SISKIYOU COUNTY IN 1955. 
THE PURCHASE PRICE INCLUDED 55 ACRES, 4 RESIDENCES, 2 BARNS, ALL OTHER 
BUILDINGS, EQUIPMENT AND DEEDED WATER RIGHTS TO STANSHAW CREEK. 
THE WATER RIGHT, WHICH DATED BACK TO 1867, INCLUDED THE RIGHT TO 600 
MINORS INCHES OF WATER AND DITCH. THIS IS RECORDED IN THE ORIGINAL 
DEED IN THE DILLION MINING DISTRICT. KLAMATH COUNTY, CA. 
THE PROPERTY HAD AN EXISTING 12" MAIN WATERLINE AND 4 KW PELTON WHEEL 
AND 30 ACRES WERE UNDER IRRIGATION. 
AFTER OUR PURCHASE IN 1955, WE UPGRADED TO A LARGER 9 KW PELTON WHEEL 
TO GENERATE MORE NEEDED ELECTRICITY. 
IN 1957, SENATOR REEBER, WEAVERVILLE, INTRODUCED A BILL TO THE SENATE OF 
CALIFORNIA, FOR THE PROTECTION OF NORTH STATE WATER. THE STATE, AT THIS 
TIME MEASURED THE AMOUNT OF WATER BEING USED ON THE RANCH. ON THE 
DAY OF THIS MEASUREMENT WE WERE NOT IRRIGATING ALFALFA, SO THE AMOUNT 
OF WATER DIRECTED INTO THE DITCH WAS REDUCED FROM NORMAL FLOW. THE 
MEASUREMENT WAS TAKEN BY DROPPING A LEAF INTO THE WATER AND 
MEASURING HOW FAR IT FLOATED DOWN STREAM IN SO MANY MINUTES. 
AT OTHER TIMES IN THE YEAR WE WOULD CAPTURE ALL OF STANSHAW FOR OUR 
USE. 
IN 1965, A 100 KW PELTON WHEEL WAS INSTALLED AND WATER WAS STILL BEING 
USED FOR IRRIGATION. 
WATER FROM STANSHAW CREEK WAS IN CONTINUOUS USE BEFORE OUR 
PURCHASE AND WAS USED CONTINUOUSLY BY US UNTIL THE PROPERTY WAS SOLD 
IN 1977. 

IF WE STILL OWNED THIS PROPERTY, WE WOULD MAINTAIN THAT WE HAD VALID 
AND COMPLETE FIRST RIGHT TO STANSHAW CREEK, AS STATED IN A VERY OLD 
AND COMPLETELY LEGAL DEED. 

SIGNED: 

EXHIBITG 
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Subject: 
Stanshaw Diversion 

Date: 
Fri, 6 Apr 2001 15:27:50 -0700 

From: 
"William M Heitler/RS/USDAFS" <wheitler@fs.fed.us> 

To: 
access@pcweb.net 

Doug, 

As you requested. 

Bill 

ST ANSHA W DIVERSION MEETING 
MARCH 22,2001 

The purpose of the meeting was to familiarize the landowner, Karuk Tribe of 
California, and the Forest Service with the diversion and related issues. 
We meet at the Marble Mountain Ranch at 9:30 AM, March 22,2001. We met 
to 
determine if it was possible to increase flow in Stanshaw Creek while 
meeting the needs of the Marble Mountain Ranch. Attendees were: Doug 
Cole, 
owner, Marble Mountain Ranch, T oz Soto, Mid-Klamath River Sub-Basin 
Coordinator, Ron Reed, Karuk Tribal Fisheries, and Bill Heitler, District 
Ranger, Orleans Ranger District. 

Mr. Cole has done a considerable amount of work to improve the efficiency 
of his hydropower plant. He recently replaced the 85-year-old pelton wheel 
and military surplus generator with a state of the art unit, and upgraded 
about 1 00 feet of the penstock with new PVC pipe. He estimates that about 
2 5% less water will be used to generate the same amount of power as the old 
system. Water from Stanshaw Creek flows from the generator, is used for 
irrigation and eventually ends up in Irving Creek. Blue Heron Ranch uses 

EXHIBITH 
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the water for hydropower and irrigation. 

After looking over the hydro plant, we walked the ditch to Stanshaw Creek. 
The ditch is in good overall condition and shows signs of regular 
maintenance. Portions have been reinforced with open topped culvert to 
reduce exfiltration and minimize the chance of a failure. The diversion 
structure on Stanshaw Creek is rock rubble reinforced with plastic 
sheeting. The diversion structure has been modified to provide additional 
flow downstream in accordance with California Fish and Game direction. We 
did not estimate how much water was by passing the diversion. There is a 
possibility of additional downstream flow if the ditch can be lined or 
piped. Currently the Cole's do not have the resources to take on a project 
such as this. Ron explained the tribal position to Doug. The tribe is 
concerned about coho survival and feels that adequate flows in Stanshaw 
Creek are critical to providing refugia. I explained that the Forest 
Service will not require a fee permit for the ditch and diversion structure 
since use has been continuous prior to the proclamation of the Klamath 
National Forest. We do need to document the use in a no fee permit. There 
is also a question as to whether the ditch is a legal easement included in 
the deed to the property based on a proclamation signed by President 
Howard 
Taft. Toz, in his position as Mid-Klamath River Sub-Basin Coordinator, 
feels there is a good chance that grants are available to pay for improving 
the ditch. He will begin looking for funding sources for this project. 
Ron offered tribal support for the grant. 

I left the meeting about 11 :00 AM. Ron, Toz and Doug continued the 
discussion looking for other ways to direct water back into Stanshaw Creek. 
Ron and Toz will look into the amount of water that is being diverted by 
other users on the Stanshaw Creek. There may be an opportunity to gain 
additional water from these users. 

Bill Heitler 

WR-193

005482



(916) 657-1951 

FAX: (916) 657-2388 

FEBRUARY 04 1993 

Robert E. and Mary Judith Young 
c/o Thomas W. Birmingham 
770 L Street, Suite 1200 
Sacramento, CA 95814 

Dear Mr. Birmingham: 

In Reply Refer 
to:333:KDM:29450 

SURNAME/ALES 

APPLICATION 29450 OF ROBERT E. AND MARY JUDITH YOUNG--STANSHAW CREEK IN SISKIYOU 
COUNTY 

On July 22, 1992, Division of Water Rights (Division) staff wrote to inform 
your clients, Robert and Mary Judith Young, that additional information is 
required before Division staff will be able to complete the initial review of 
Application 29450. No response was received. The issues which require a 
response are listed below. 

The first issue which must be addressed is the quantities of water which were 
requested for both domestic and irrigation purposes. The application requests 
a right to directly divert 0.22 cubic feet per second (cfs) for domestic 
purposes. 3 residences, 44 recreational vehicle hookups, 11 housekeeping 
cabins, 14 mobile homes and one lodge will be served. Based on the quantities 
considered reasonably necessary pursuant to Title 23, California Code of 
Regulations Section 697, Division of Water Rights (Division) staff calculates 
the total beneficial use for these facilities to be 0.02 cfs. 

Beneficial use was calculated using 75 gallons per day (gpd) per person for 
the residences, and an average of 4 persons in each house. The recreational 
vehicles are estimated to use 30 gpd for 2 people. The housekeeping units 
would require 55 gpd for four people, and the mobile homes would require a 
similar amount of water. No information was provided about the lodge. Thus, 
Division staff estimates that 20 people would use the lodge, and each person 
would require 55 gpd. If any of these estimates are incorrect, please provide 
information regarding actual occupancy rates and water duties. Based upon 
these estimates, Division staff recommends that domestic use under 
Application 29450 be reduced to 0.02 cfs. The 0.02 cfs was calculated by 
multiplying the number of each type of facility, such as 3 residences, times 
the estimated daily usage (75 gpd), times the number of persons (4 people), 
then multiplying by the conversion factor of 1 cfs per 646,317 gpd. 

SURNAME 
cwi. s,o ::::, . ~ :-: 

\~ ) -3-'\3 I ~ .. ..; 26/f 3 
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FEBRUARY O 4 1993 

Robert E. and Mary Judith Young -2-

Irrigation water duty of 1 cfs for each 80 acres of irrigated area is 
considered reasonable for Siskiyou county. Thus, irrigation of the 7 acres of 
alfalfa listed in the application should require 0.09 cfs. The application 
requests 0.12 cfs. Thus, Division staff recommends that Application 29450 be 
reduced to 0.09 cfs for irrigation purposes. Please respond and state whether 
your client concurs with these recommendations. 

Additio.nal information is also required to complete the environmental 
supplement to the application. The following information is required: 

Question 4 of Environmental Supplement 

Indicate whether or not any permitting agency prepared any environmental 
documents for the project. If so, please complete the answers to the last 
part of questions number 4. 

Question 7b 

Please describe the types of existing vegetation (such as grasslands, pine 
forest, oak-grass foothills, etc.) at the point of diversion, immediately 
downstream of the point of diversion, and at the place where the water is to 
be used. Please be sure to include photographs of these areas with the 
vegetation types showing in the photographs. 

Question 8 

Indicate what changes in the project site and surrounding area will occur or 
are likely to occur because of construction and operation of the project. 

Question 16 

Indicate whether or not your client is willing to make the changes in the 
project as recommended by the Department of Fish and Game. 

A response is requested within the next 30 days. Please note that failure by 
an applicant to comply with a written request for information within a 
reasonable time may be cause for the Division to cancel an application 
pursuant to Government Code Section 65956(c). Division staff is available to 
answer any questions you might have. I can be contacted at (916) 657-1951. 

Sincerely, 

-,QIGINAL SIGNED B~ 
Katherine Mrowka 
Associate WRC Engineer 
Hearings Unit 

cc: Robert E. and Mary Judith Young 
Young's Ranch 
Somes Bar, CA 95568 
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Marble Mountain Ranch 
Stanshaw Creek 

Water Rights Report 
 

 Supporting Documents – 30.4.1 Docs provided by Barbara Brenner 
 
1. 11-29-12 BB Letter re Supplemental Info for Statement of Water Diversion Use 11-29-2012 

2. 10-01-12.BB.Letter re Diversion Rights Stanshaw.App 029449 

3. 04-17-12.BB Email re Marble Mtn Ranch. Aerial Photos 

4. 08-05-09.BB.Complaint.Chronology 

5. 04-19-06.BB.Irving Creek School History and Photos 

6. 04-2001.BB.Handwritten Letter to Cole re History of Site 

7. 12-04-98.BB.Letter from Bagheban to Cole 

8. 11-25-98.BB.Letter from Bagheban to SWRCB 

9. 11-05-98.BB.Letter from Squires to SWRCB 

10. 07-13-98.BB.Article on Irving Creek school 

11. 07-07-98.BB.Testimony of Hayes on Historical Use of Water 

12. 06-03-98.BB.Inspection Photos 

13. 5-21-97.BB.Dec of Harless on Ditch Use Witnessed by Coles 

14. 04-28-97.BB.Forest Service Quitclaim Deed.97005031 

15. 06-03-95.BB.grant deed from mcmurtry to hayes.9418 

16. 01-04-95.BB.Cole Correctory Grant Deed. 95000070 

17. 12-30-94.BB.grant deed 94018121 

18. 10-14-94.BB.Parcel Ownership Papers 

19. 09-26-94.BB.Buyers Escrow Instructions from Siskiyou Land Title 

20. 09-09-94.BB.CA All-purpose Acknowledgment 

21. 11-29-77.BB.Grant Deed Joint Tenancy.4094 

22. 11-05-77.BB.Certificate of Waiver.Hayes Assign Lease to Young 

23. 03-29-73.BB.Dec of Abandonment of Homestead.13097 

24. 03-07-72.BB.Voucher for Payment Under Federal Tort Claims Act 

25. 02-03-72.BB.Letter to Hayes from English.USFS.6570 Claim 

26. 02-04-70.BB.Letter to Hayes from Grainger.USFS.claim 

27. 10-22-69.BB.Letter to Hayes from Stokes.USFS 
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28. 06-30-69.BB.Letter to McMannis from Worthington.USFS 

29. 06-23-69.BB.Letter to McMannis from Bizz Johnson.congressman 

30. 06-09-69.BB.Letter to Hayes from Kleaver.complaint 

31. 05-23-69.BB.Directors Deed 

32. 12-22-64.BB.Flood as Reported by Agnes Hayes 

33. 11-07-57.BB.Letter to Hayes re Map and Description Surveyor 

34. 10-26-48 Order Settling Final Acct of Administrator and Decree of Distribution 

35. 11-07-57.BB.Additional Homestead to Cover Land Intended to be Patented 

36. 12-12-45.BB.Indenture 3667 

37. 05-27-32.BB.Indenture 3890 

38. 08-31-31.BB.Indenture 

39. 04-10-22.BB.Indenture 

40. 6-21-18 BB Certificate of the Register of the Land Office 

41. 06-09-1880.BB.Water Notice of Stanshaw.typed 

42. 06-09-1880.BB.Water Notice.handwritten 

43. 10-24-1870.BB.Klamath Misc Stanshaw.copy 

44. 10-24-1870.BB.Klamath Misc Stanshaw 

45. 03-25-1867.BB.Exhibit A.handwritten 

46. 03-25-1867.BB.Ntc of Mining and Irrigation Stanshaw Recorded 

47. 03-25-1867.BB.Ntc of Mining and Irrigation 

48. No Date.BB.Letter from Kaye to Hayes.USFS.claim 

49. No Date.BB.Letter to Hayes from Kaye.USFS.claim 

50. No Date.BB.Dec of Harless re Continued Use of Ditch.Handwritten 

51. No Date.BB.Dec of Harless with Notes 

52. No Date.BB.Handwritten Letter to Kaye 

53. No Date.BB.Questionable Measurements by Goss 

54. No Date.BB.Summary of Stanshaw Diversion Rights by Marble Mountain Ranch 

55. No Date.BB.Timeline 
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STOEL 

~~'~ 
ATT O RN F. YS AT LAW 

November 29, 2012 

VIA EMAIL AND REGULAR MAIL 

Attn: Mr. Bob Rinker 
State Water Resources Control Board 
l 00 I I Street 
Sacramento, CA 95814 

IlARllARA A. flR ENNER 

Direct (916) 319-4676 
babrenner@stocl .com 

SOO Capitol Mall. Suile 1600 

Sacramento. California 9S814 

main 916.447.0700 

fax 916.447.4781 

\rnw. \toe I com 

Re: Supplemental Information for Initial Statement of Water Diversion and Use for 
MJM:A029449; Statement No. 15022 

Dear Mr. Bob Rinker: 

The purpose of this Initial Statement of Water Diversion and Use is, that in conjunction 
with a USGS map, to provide the most current information required by the State Water 
Resources Control Board in order to reactivate Statement No. 15022. Below please find 
supplemental information to be attached to the Initial Statement of Water Diversion and Use 
form. 

Supplemental Information 

E. Place of Use Description 

Address: Marble Mountain Ranch, 92520 Hwy 96, Somes Bar, CA 95568 
Acreage: Approximately sixty-five (65) acres 

F. Purpose of Use Description 

The California Department of Fish and Game has indicated that the fishery may benefit from an 
approximately 1 cfs bypass flow in the stream. When there is adequate flow, Mr. Cole makes 
every effort to provide this bypass flow. 

72758340.2 0042949-0000 I 
A l;) .S ~ iJ C a l ir orn i:1 I d a h o 

M i n n e so ta O r eg o n U ta h W a5 h i ns to n 
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Attn: Mr. Bob Rinker 
November 29, 2012 
Page 2 

H. Quantity of Water 

The 178.5 acre-feet provided for December 2012 is an estimate based on the conversion from the 
3 cfs anticipated diversion for that month. 

I. Recent Water Use 

The Coles have stored water in a pond that is filled with the out fall from their power plant, with 
a pond outlet that continues across the ranch and ultimately into Irving Creek, and thence to the 
Klamath. This is a permitted pond and provides for irrigation, fire protection, and recreational 
benefi cial uses. 

Within the last five years, the maximum water use is calculated from a maximum rate of 
diversion of 3 cfs per month, which converts to 178.5 acre-feel per month, for a total of 2, 142 
acre-feet a year. The minimum water use is calculated using the 3 cfs maximum diversion for 9 
months, and then 2 cfs diversion fo r 3 low flow months for a total minimum water use of 
1,963.53 acre-feet a year. 

J. Maximum Rate of Diversion 

The Coles intend to divert 3 cfs in December 2012. Thus, this is an estimate based on the 
maximum rate that is generally available at all times except for months of very low flow. 
December, unlike August and September, is not historically a low flow month and therefore the 
maximum 3 cfs is typically diverted. 

K. Miscellaneous Water Use 

Water Conservation - Description of water conservation efforts in current use 

I. Upon purchase of the ranch in 1994 the Coles changed the business model 
from an existing RV/mobile home park with 57 licensed hook-ups to a guest 
ranch targeting a population of about 30 people. The 57 RVs were each 
impacting ranch infrastructure and consuming water, generating sewage, and 
needing the limited power available. The smaller population, full service, guests 
of a dude ranch generate sufficient income with far Jess demand on the resources. 
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Attn: Mr. 13ob Rinker 
November 29, 2012 
Page 3 

2. Original flood irrigation of agricultural lands has been upgraded to more 
efficient sprinkler distribution of water. 

3. The original gold rush era cast iron pelton wheel and generator system was 
upgraded to a more efficient bronze wheel and modern generator system in 1997. 

4. Transport of canal water has been continuously improved as the Coles line the 
canal with 1/2 culverts in leaky/ suspect areas of the canal. This reduces loss of 
transported water through leakage. 

5. An original gold rush era flume has been replaced with a permanent full 
culvert system also containing a high flow bypass to return excess winter flows to 
Stanshaw Creek. 

6. All Ranch buildings have been upgraded and remodeled with duo pane 
windows, full insulation, fluorescent light fixtures, modern appliances, and 
current building technology to reduce the power demands of these buildings. 

7. Past grant applications have been made to return unused power plant outflow 
to the anadromous sections of Stanshaw Creek, and the Coles are currently in 
grant consideration for on-ground water distribution system upgrades - pending 
acceptance by California Department of Fish and Game. 

Thank you for your continued assistance in this matter. If you have any questions or 
concerns, please do not hesitate to contact Parissa Ebrahimzadeh (pebrahimzadeh@stoel.com) at 
(9 I 6) 3 19-4644 or me. 

cc: Doug Cole 
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State Water Resources Control Board 

DIVISION OF WATER RIGHTS 
INITIAL STATEMENT OF WATER DIVERSION AND USE 

NOTE: A Statement is not a Water Right 
READ THE ATTACHED INFORMATION AND INSTRUCTION SHEET BEFORE COMPLETING THIS FORM 

A. Claima nt Information (required) 

Claimant Name(s): 
DouglasT. Cole, Heidi A. Cole, Norman D. Cole, Carolyn T. Cole 
Mailing Address City State Zip 

92520 Hwy 96 Somes Bar, CA 95568 
Phone Number 

530-469-3322 
I Email Address (if available) 
guestranch@marblemountainranch.com 

Agent Name (if applicable) 
DouglasT. Cole 
Mailing Address City State Zip 
92520 Hwy 96 Somes Bar, CA 95568 
Phone Number 
530-469-3322 

I Email Address (if available) 
guestranch@marblemounta inranch.com 

Land Owner Name (if different from claimant) 

Mailing Address City State Zip 

B. T ype of Claim 

Check the box(es) which describe the type of claim(s) under which you are diverting water. 

D Riparian 0 Pre-1914 D Court Decree D Pending Appropriative Application 

If you checked yes for Court Decree or Pending Appropriative Application, list the decree number o r application ID: 

C. Water Course Description (required) 

Source Name at the point of diversion I Tributary to 

Stanshaw Creek Klamath River 
D. Leaal Land Description (reauiredl 

Provide the location of the Point of Diversion using one of the following methods (check one box and enter coordinates , if applicable) : 

0 Latitude/Longitude Measurements: Latitude: 41.4 72760/Longitude: -123.503764 

D California Coordinate System (NAO 1983): 

0 USGS Topographic Map with point of diversion labeled on map (if checked yes, please attach map) 

County (required) I Assessor's Parcel Number(s), if assigned 
Siskiyou 

Provide Public Land Description to nearest 40 acres (if assigned) 

SW Xof the NW X of Section 33 , Township 13N , Range 6E , B&M H 

E. Place of Use Description (required) 

Provide a genera l description of the area in which the water was used. 
See attached 
Provide an outline of the Place of Use using one or both of the following methods (check box indicating each map attached) 

0 USGS Topographic map D County Assessor's parcel map 

F. P11rpose of Use Description (required) 

Provide a listing of use types (see instructions for a listing of water uses) 
Power generation, domestic use, irrigation, stock watering, fire protection, in-stream flow fish passage 
Number of Acres (if applicable) I Persons Served (if applicable) I Stock Watered (if applicable) 

Approx. 65 acres 30 Average. Peak approx. 500 at fire camps 25 Head 

CONTINUE TO PAGE 2 

Additional copies of this form, instructions on how to complete this form and water right information can be obtained at 
http://www.waterboards .ca .gov/waterrights/water issues/programs/diversion use/. This form version will expire on 12/31/2012. 
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~;:,~-~~;~N~~-RKSNAME Stanshaw Memorial C 

G. Oive,slon Works Description (required) 

~ame owive~ Works. iflneled. I tans aw emona ana {srft which diversion commenced (or specify nearest known year} 

List any related existing water rights, if applicable (for example, an appropriative right using the same diversion works). 

Type of Diversion Facility {select one) 

0Gravity 0CreekPump 0We11Pump D Other (please specify): 

Method of Measurement Fl Weir 

(d\eck one box} Electric Meter 
R Flume 

Estimate 

R lnline Flow Meter 

Other (please specify): 

.Cjpacity of Diversion Works (specify unit of measure) 

oc1s 0gpm Dgpd 

Caaacity of Storage Tank or Reservoir (if applicable) 

1 0Gallons 0Acre-feet 

H. Quantity of Water Diverted (Required· If amounts are available, list below - otherwise check months In which diversion occurred) 

Provide the quantity of waler diverted each month in the table below as measured in (check one box) 0 Gallons 0Acre-feel 

2d1r2 l1Jts.5 lf1~.s l1~.s !t?~ts lrta.s llrs.s ifJla.s l11u§.01ilf9.01f?~s.s lr?s.s l~irs .5{~B~3.c 

I. Recent Water Use 

Provide the annual water use in recent years: Maximum.::'., 14~ D Gallons D Aete.feet 

See attached Minimum I ,~OJ.OJ OGauons D Acre.feet 

J. Maximum Rate of Diversion (if available) 

If available, provide the maximum rale of diversion achieved in each month as measured in (check one box) Dcts 0gpm Dgpd 

ior2 ,~an j:feb Irr ltpr lray liun js1u1 lfug itpt l~ct ,~ov 1~~c 

K. Misce-llaneous Water Use (answer only se<:tions applicable to your dlve·rslon) 

Water Conservation: Are you curre0 employing any methods of water conservation? 
DYES NO 

If yes, describe ad v,ater conservation efforts in current use. 
See attache 

Waler Quality and Wastewater Reclamation: Are you now or have you been using reclaimed water from a wastewater treatment facility, 
desalination facility or water polluted by waste lo a degree that unreasonably affects such water for other beneficial uses? 

nYES n NO 

Conjunctive use of surface waler and groundwater: Are you using groundwater in lieu of surface water'? 

DYES ONO 
L. Certification of Statement (required) 

I declare under penalty of perjury that the infomiation in th is statement of water diversion and use is true to the best of my knowledge and belief. 

·DA.TE: \'i-7..8 ( 1.. 0 \l.- at ~)~~lA- , California 

'SIGNATURE ~ 1 
unty) 

-~. GD le.:-' •PRINTED NAME: p 
(fi name) (middle initial) (las!name) 

COIIIPANY NAME: M'W"~~ ~~"'~i"'" '\<..~~c.1... 

UPON COMPLETION OF THIS STATEMENT, ATTACH ALL SUPPORTING DOCUMENTATION AND MAPS AND MAIL TO: 

State Water Resources Control Board 
Division of Water Rights 
PO Box 2000 
Sacramento, CA 95812-2000 

Additional cppies of this form, instruclions on how to complete this form and water right information can be obtained at 
http :!/www.waterboards .ca .qov/waterrights/water issues/proorams/d iversion use/. This form version will expire on 12131 /2012. 
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Ross,Tammy 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Dear Mr. Bob Rinker, 

Ebrahimzadeh, Parissa 
Thursday, November 29, 2012 2:08 PM 
rri n ker@waterboards.ca .gov 
Brenner, Barbara A.; Douglas Cole 
Requested Information for MJM:A029449 to reactivate Statement No. 15022 
R~Activation Statement 15022 Application(final).pdf 

Attached please find the pdf version of the information requested (Initial Statement of Water Diversion and Use, and 

USGS map) for file MJM:A029449 to reactivate Statement No. 15022. A hard copy version has been sent via regular mail 

as well. 

Thank you for your cooperation during this process. We look forward to completing this application with your 

continued assistance. 

Thank you, 

Parissa 

Parissa Ebrahimzadeh 
STOEL RIVES LLP I 500 Capitol Mall, Suite 1600 I Sacramento, CA 95814 
Direct: (916) 319-4644 I Mobile: (916) 402-8121 I Fax: (916) 447-4781 
pebrahimzadeh@stoel.com I www.stoel.com 

This email may contain material that is confidential, privileged and/or attorney work product for the sole use of the 
intended recipient. Any unauthorized review, use, or distribution is prohibited and may be unlawful. 

~ Please consider the environment before printing this email. 
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STOEL 

~t? 
ATTORN EY S A T LAW 

October 1, 2012 

VIA E-MAIL AND FIRST-CLASS MAIL 

Matt McCarthy 
State Water Resources Control Board 
Division of Water Rights 
1001 I Street, 14th Floor 
Sacramento, CA 95814 

BARBARA A. BRENNER 

Direct (916) 319-4676 
babrenner@stoel.com 

SOO Capitol Mall . Suil< 1600 

Sacramcnlo. Cali fornia 958 14 

main 916.'H 7.0 700 

fa1 916.Hl .-1 781 

\\\\'\\'.Stoel.com 

Re: MMcCarthy: A029449/ Diversion Rights in Stanshaw Creek in Siskiyou County: 
63:MC:262.0(47-40-0l);A029449 

Mr. McCarthy: 

Marble Mountain Ranch (the "Ranch"), located in Skiskiyou County, is ovvned and operated by 
Douglas and Heidi Cole (the "Coles"). The Coles have diverted water from Stanshaw Creek 
since purchasing the prope1iy in 1994 and continue use the water to support the Ranch. 
Previously, the Coles have informed staff for the State Water Resources Control Board 
("Board") that the right to dive1i the water is based on their pre-1914 appropriative rights. 
Accordingly, the Coles are already entitled to divert water from Stanshaw Creek for irrigation 
and domestic use and hydroelectric production. 

Board staff contends that the Coles do not have a valid pre-1914 claim to the water rights 
because there is insufficient evidence that the diversion of water has been continuously 
maintained as to the amount diverted since December 19, 1914. (Letter from Board, September 
15, 1998.) However, there is no basis for this assertion and the Coles have enclosed evidence of 
continuous diversion and use of water from Stanshaw Creek since the 1860' s. 

Moreover, under California Water Code section 1202, the Board has no jurisdiction over Marble 
Mountain's pre-1914 water rights. Numerous Board water right decisions and orders confirm 
that the Board has no authority to adjudicate a pre-1914 water right. (See Board Decisions, 
D934; DI282; D1290; Dl324; D1379.) The Board has conceded to this fact in a letter to the 
Coles dated August 22, 2002, in which Edward C. Anton, Chief of the Division of Water Rights 
states, 

72409835.1 0042949-00001 
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Matt McCarthy 
October 1, 2012 
Page 2 

"Regardless of past letters sent by the Division containing 
estimates of what could be diverted pursuant to a pre-1914 
appropriative right claim, the Division has no adjudicatory 
authority to quantify such a claim. Only the courts can make this 
determination. . . . All available evidence suggests that the 
diversion and use has been maintained in a diligent and 
continuous fashion ever since. Consequently, we believe that a 
court would find that the Coles have a valid claim of a pre-1914 
appropriative right to divert water for the full irrigation and 
domestic uses currently maintained, including reasonable 
conveyance losses." 

Accordingly, the Board's arguments regarding the validity of the Coles pre-1914 appropriative 
rights are moot and Board staff has no authority to make this determination. Once the claimant 
of a pre-1914 water rights presents prima facie evidence of the existence of a pre-1914 right, the 
burden shifts to the petitioner, or in this instance Board staff, to show that the pre-1914 right was 
lost. Board staff has not met this burden and in fact, the evidence establishes a pre-1914 water 
right, none of which has been lost or diminished. 

Board staff argues that the Coles are limited t_o 0.49 cubic feet per second ( cfs) and relies solely 
on information obtained in a 1965 bulletin by the Department of Water Resources entitled "Land 
and Water Use in the Klamath River Hydrographic Unit" (Bulletin No. 94-6). Bulletin 94-6 
identifies the total amount diverted for irrigation, domestic, stockwatering, and power production 
of 362 acre-feet, annually. Board staff fmiher states that the information was confirmed by Mr. 
Marvin Goss, Forest Service Hydrologist, who lived on the property under prior ownership. Mr. 
Goss inappropriately claimed the flow capacity of the ditch to be 1.25 cfs, limited by a low point 
in the channel and that water had been used at a rate of 0.49 cfs for many years. 

There is no sound evidence which demonstrates the Department of Water Resources' basis for 
the total amount of diverted water. In addition, the information documented by Mr. Goss is 
insufficient. His reading was based on a one-time analysis during a relatively dry season, using a 
leaf to measure the water flow. It is also well-known in the community that Mr. Goss had a 
contentious relationship with Lue and Agnes Hayes, the owners of the property at the time of Mr. 
Goss' reading. That fact, in conjunction with historic canal dimensions and the v~t use of water 
at that time, dispute Mr. Goss' reading. The enclosed details the history of use which evidence 
prior use of at least 3.6 cfs from Stanshaw Creek (see Attachment A, "Summary of Continuous 
Water Use at Marble Mountain Ranch"). Furthermore, the Board has previously determined that 
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Matt McCarthy 
October 1, 2012 
Page 3 

evidence introduced in suppo1t of a pre-191 4 water right must be considered in the light most 
favorable to the claimant. (Board Order No. WR 95-10.) 

It is also established in common law that the quantity of water to which an appropriator is 
entitled is determined by quantifying the maximum amount of water reasonably and beneficially 
used by the appropriator v,rithin the five previous calendar years. (Smith v. Hawkins (1898) 120 
Cal. 86, 87.) The Coles have presented evidence that their use of water from Stanshaw Creek 
amounts to 3.6 cfs over the past five years, consistent with the amount of water dive1t ed and put 
to use under previous Ranch ownership. 

On these bases, the Coles have the right to divert water from Stanshaw Creek for all their 
inigation and domestic consumption as well as hydroelectric power production at a minimum of 
3.6 cfs. If you have any questions please contact me at 916-447-0700. 

ar ara A. Brenner 
Counsel fo r Marble Mountain Ranch 

BB:jhc 
Enclosure 

cc: Phillip Crader 
Doug and Heidi Cole 
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Attachment A 
Sununary of Continuous Water Use 

At Marble Mountain Ranch 

In 1867, the United States of America granted a parcel located in Dillon' s Township, 
Klamath County, California to Samuel Stanshaw who hired Chinese laborers to dig canals on the 
parcel of land that measured approximately 3 .5 feet deep, 2 feet across the bottom, and 10 feet 
across the top, creating a cross section of21 feet. (See Sean Bagheban, P.E.) In 1867, Samuel 
Stanshaw filed a claim for water rights amounting to 600 inches to be used for a gold mining 
operation and irrigation purposes on several areas of the Stanshaw prope11y, including what is 
now known as the Marble Mountain Ranch. (Water Notice recorded March 25, 1867 in Book 
of Mining Claims 232 at Page 397.) Samuel Stanshaw hired 600 miners to mine for gold and 
created a community for the miners to work and live on the ranch with their families. In 1870, 
the mining rights were leased to Bow & Company, certain "Chinamen" to take gold ore from the 
Stanshaw Mining Company who also mined for gold. A requirement under the mining lease was 
that Bow & Company purchase their eggs from the ranch operating at the Stanshaw Mining 
Company. Commencing in 1867 water was dive11ed from Stanshaw Creek to Marble Mountain 
for reasonable and beneficial use. 

In 1911 , Samuel Stanshaw patented his mining claim which granted water rights for 
mining, agricultural, manufacturing, or other purposes, and rights to ditches and reservoirs used 
in connection with those water rights. This patent granted him the pre-1914 appropriative water 
rights that continued to be dive11ed and put to use at Marble Mountain. Commencing in 1911 
approximately 15 cubic feet per second ( cfs) of water from Stanshaw Creek was diverted to 
Marble Mountain. 

During this time, the State cornn1enced construction of State Highway 96 and the 
construction crew lived on the site while the mining, ranching and domestic operations were 
ongoing. Each of these operations relied on Samuel Stanshaw's appropriative water rights until 
1922 when the Stanshaw mine/homestead ranch was sold to Guy McMm1ry, a state road 
engineer. Mr. McMm1ry was assigned by the State to complete construction of the last 
unfinished section of Highway 96, between Orleans and Happy Camp. The water distribution 
system on Marble Mountain Ranch was utilized to support the construction work and soon, Mr. 
McMurtry built additional housing for these crew members and their families. The Stanshaw 
Creek pre-1914 water diversion was continuously relied upon and was the sole source of water 
for all water demands at the ranch. 

The population burst prompted the State to build a school on site to service the children 
of all the people living on the ranch. The first school was a log building with one classroom, 
situated over Stanshaw Creek. In 1935 the County Superintendent of Schools in Siskiyou 
County determined that the one room classroom was insufficient to support the 52 children and 
made arrangements to construct a supporting school house adjacent to Marble Mountain Ranch. 
The new school house included bathrooms, a kitchen, dining room, and housing for the two 

teachers on site. 
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Meanwhile, Mr. McMm1ry operated a dairy farm and provided milk and milk delivery 
services to the conununity on the ranch. There is some testimony by past residents and locals of 
a DC powered light system being used to illuminate/heat the main ranch house and the hen house 
on the ranch then owned by McMurtry. Further evidence of a DC hydroelectric power system is 
the remnant abandoned penstock system leading to the current powerhouse location and the knob 
and post electrical remnants removed from the original ranch house during renovations by the 
Coles in 2006. A single ditch line carrying approximately 4 cfs provide adequate sufficient 
water for all domestic and agricultural water uses. Although the original mining operation had 
ceased, the property still demanded water for the agricultural operations and domestic 
consumption by the residents and school. At this time the water was also used to generate power 
and the hydropower was and remains as the sole source of power generation. 

The McMrn1ry's utilized the ditch for domestic consumption, as well as agricultural 
purposes to raise hay, fetch, vegetable garden, and the dairy farm until 1958 when it was sold to 
Lue and Agnes Hayes. The Hayes operated a cattle ranch with one hundred cattle from 1958 to 
1994. The ranch sustained 16 homes and outbuildings and housed State road workers, United 
States Forest Service employees and transient recreational fisherman. The ditch lines and 
foundational domestic/agricultural water lines that are in place today were the same lines that 
existed when the Hayes' purchased the prope11y. The lines carried approximately 4 cfs and 
supported all the people living on the ranch at that time, the cattle ranch operation and continued 
agricultural production. 

The Hayes' continued to use the water for domestic consumption to supp011 the many 
residents on the property. In addition, they irrigated hay and alfalfa pastures by turning out water 
from the ditch in various places and flooding the pastures. Some of the diverted water was 
returned to Stanshaw Creek. The dimensions of the ditch remained the same from the time the 
Hayes' purchased the property to the time the Ranch was sold to the Cole's. The Hayes also 
operated a pelton wheel generator for electricity, still in use today. The wheel generator was a 4 
inch line, then increased to a 14 inch line utilized to create electricity for the occupants on the 

Ranch. 

After diverted water was fuIU1eled into the domestic water line and hydropower penstock, 
remaining flows and power plant effluent continued through the lower elevation canals and were 
diverted at appropriate spots to flood inigate alfalfa hay pastures, vegetable gardens, fruit trees, 
and lawns. Per Lue Hayes, there were times in his ownership that virtually every available bit of 
Stanshaw Creek water was diverted into the canals and used in power generation and inigation 
of crops at the ranch. During the Hayes family occupation, the power plant was upgraded to a 
facility that produced about 40 KW of AC power that was needed for an increasing ranch 
residency population. 

During these years, the Hayes' family maintained the ditch to ensure that any gravel and 
silt that settled in the ditch was excavated and the flume was kept in good condition particularly 
because the wood would deteriorate and branches would clog the flume. The Hayes family 
removed redwood plank ditch linings that had rotted in various places in the canal system and 
maintained and replaced a wooden flume section at various times during their occupation of the 
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ranch. The agricultural uses of the ranch continued through the Hayes family era with flood 
irrigation as the primary agricultural water distribution system. 

The Hayes' measurement of the ditch at that time ranged from 2 -1/2 feet to 5 feet wide 
and from 2-1/2 feet to 1-1/2 feet deep, depending on the water flow. The abandoned ditch, 
which has now been inactive for approximately 140 years, is the same size as the original ditch 
in use today. The ranch was then sold to the Young family in 1972 when the.Young' s licensed 
the ranch as a state licensed mobile home/RV park with a permitted capacity of 57 mobile home 
hook-ups. The continuing rental of the 10 previously constructed cabins and tlu·ee homes also 
added to the ranch population. Much of the water use was directed at domestic consumption and 
power generation to support ranch residents. However, the ranch still sustained alfalfa pastures, 
fruit and nut orchards, and large vegetable gardens. 

The Young' s Ranch Res011 had a resident population between 100 - 200 persons 
consuming ranch water and hydroelectric power. Past Young' s ranch visitors returning to 
Marble Mountain ranch recant stories of Young' s ranch management needing to patrol the ranch 
routinely to chastise those ranch residents using more than their allotted share of power and 
water during low Stanshaw Creek stream flow periods during the summer months. Again, 
during this period, the original Stanshaw Creek canal system catTied water at full capacity during 
periods of available flow, and carried nearly all of Stanshaw Creek flows during periods of 
diminished low Summer flows. 

When the Cole family purchased the ranch in 1994, the infrastructure load requirements 
for power production and consumption were beyond the capacity of the rat1ch in the Cole's 
estimation. A change in business model was implemented at this time to reduce the ranch 
residency to a smaller population by targeting sh01t term residents on a full service recreational 
visit. The target guest population now at Marble Mountain Ranch is 30 - 35 visitors on a full 
service short term guest ranch visit. Guided rafting, fly fishing, trail rides and other recreational 
activities along with food/meal service provide higher income returns per resident with fewer 
residents on location to deplete power and water resources. Additional water distribution 
improvements have been implemented by switching the agricultural uses from flood irrigation to 
sprinkler irrigated pastures, drip irrigated gardens and by installing culverts in the canal systems 
to reduce seepage of captured water. Additionally, the hydroelectric power plant was upgraded 
in 1997 to allow for more efficient power production with available Stanshaw Creek stream 
flows. Ongoing efforts to improve efficiency of Stanshaw Creek water and reduce demand 
include grant applications for canal system piping/culverting, and power plant upgrades. 

Marble Mountain Ranch, since the Cole's ownership, has beneficially used 
approximately 4 cfs maintained by the Marble Mountain Ranch predecessors and current 
occupants. There has been no 5 year continuous lapse of water transport, or truncated use 
(despite seasonal variations in flow), that might suggest a diminished capacity. In fact, the 
historical growth and development of the ranch operations over 150 years speaks to the 
undeniable maintenance of the canal systems and beneficial use of all water diverted from 
Stanshaw Creek. 
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t,Al:;j WUHKING GOPY 

Ross,Tammy 

From: 
Sent: 
To: 

Brenner, Barbara A. 
Tuesday, April 17, 2012 9:08 PM 
Ross.Tammy 

Subject: Fw: Fwd : Marble Mountain Ranch, Marble Mountain Ranch, Somes Bar, CA - EDR# 
3303339.1 s -- Part 1 of 2 

Attachments: 3303339 .1-1 . pdf; ATTOOOO 1. htm 

Please file and I need a copy. What is this? 

Thanks-

Barbara A. Brenner 

Stoel Rives 

From: Douglas Cole [mailto:guestranch@marblemountainranch.com] 
Sent: Tuesday, April 17, 2012 09:03 PM 
To: Brenner, Barbara A. 
Subject: Fwd: Marble Mountain Ranch, Marble Mountain Ranch, Somes Bar, CA - EDR# 3303339.ls -- Part 1 of 2 

Begin forwarded message: 

From: EDR Order Sending Address <EDR@mail.edrnet.com> 
Subject: Marble Mountain Ranch, Marble Mountain Ranch, Somes Bar, CA - EDR# 
3303339.1 s -- Part 1 of 2 
Date: April 17, 2012 5:16:44 PM PDT 
To: <guestranch@marblemountainranch.com> 

Thank you for using EDR - http://www.edrnet.com. 
The report you ordered is attached to this email. 
Please contact your EDR account manager with any 
questions at 1-800-352-0050. 
********************************************* 
EDR OnDemand is an award-winning environmental 
research tool that streamlines the time-consuming 
task of environmental data collection. Simply enter 
a location or company name, and instantly get the 
information you need from the most extensive 
environmental records database in the industry. 

To learn more about this powerful service go to 
www.edrnet.com/legalOnDemand or contact your 
EDR representative at 1-352-0050. 
********************************************* 
Adobe Reader 9 is now available from the Adobe Web Site. 
EDR recommends using Reader 9 to view reports. The Reader 
upgrade can be downloaded at no charge from: 
http: //get.adobe.com/reader/ 
********************************************* 
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Marble Mountain Ranch 

Marble Mountain Ranch 

Somes Bar, CA 95568 

Inquiry Number: 3303339.1 

April 17, 2012 

f'.~~i"r.'f-~ 7 ) I •" • J > ~ ~ f" .. ~-, \ '> ', -.-,- - • ·~ "f ~ ~- <~,r;"';'(;""',f:l"['J'~"".!~'<:-., •1',,:",sf 

[' The EDR Aerial Photo Decade Package 
' ' 

~EDR® Environmental Data Resources Inc 

440 Wheelers Farms Road 
Mi lford, CT 06461 
800.352.0050 
www.edrnet.com 
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EDR Aerial Photo Decade Package 

Environmental Data Resources, Inc. (EDR) Aerial Photo Decade Package is a screen ing tool designed to assist 
environmental professionals in evaluating potential liability on a target property resu lting from past activities. EDR's 
professional researchers provide dig itally reproduced historical aerial photographs, and when available, provide one photo 
per decade. 

When delivered electronically by EDR, the aerial photo images included with this report are for ONE TIME USE 
ONLY. Further reproduction of these aerial photo images is prohibited without permission from EDR. For more 
information contact your EDR Account Executive. 

Thank you for your business. 
Please contact EDR at 1-800-352-0050 

with any questions or comments. 

Disclaimer - Copyright and Trademark Notice 

This Report contains certain information obtained from a variety of public and other sources reasonably available to Environmental Data Resources, Inc. 
It cannot be concluded from this Report that coverage information for the target and surr0unding properties does not exist from other sources. NO 
WARRANTY EXPRESSED OR IMPLIED, IS MADE WHATSOEVER IN CONNECTION WITH THIS REPORT. ENVIRONMENTAL DATA 
RESOURCES, INC. SPECIFICALLY DISCLAIMS THE MAKING OF ANY SUCH WARRANTIES, INCLUDING WITHOUT LIMITATION, 
MERCHANTABILITY OR FITNESS FOR A PARTICULAR USE OR PURPOSE. ALL RISK IS ASSUMED BY THE USER. IN NO EVENT SHALL 
ENVIRONMENTAL DATA RESOURCES, INC. BE LIABLE TO ANYONE, WHETHER ARISING OUT OF ERRORS OR OMISSIONS, NEGLIGENCE, 
ACCIDENT OR ANY OTHER CAUSE, FOR ANY LOSS OF DAMAGE, INCLUDING, WITHOUT LIMITATION, SPECIAL, INCIDENTAL, 
CONSEQUENTIAL, OR EXEMPLARY DAMAGES. ANY LIABILITY ON THE PART OF ENVIRONMENTAL DATA RESOURCES, INC. IS STRICTLY 
LIMITED TO A REFUND OF THE AMOUNT PAID FOR THIS REPORT. Purchaser accepts this Report AS IS. Any analyses, estimates, ratings , 
environmental risk levels or risk cociles provided in this Report are provided for illustrative purposes only , and are not intended to provide, nor should the~ 
be interpreted as providing any facts regarding , or prediction or forecast of, any environmental risk for any property . Only a Phase I Environmental Site 
Assessment performed by an environmental professional can provide information regarding the environmental risk for any property . Additionally , the 
information provided in this Report is not to be construed as legal advice. 

Copyright 2012 by Environmental Data Resources, Inc. All rights reserved. Reproduction in any media or format, in whole or in part, of any report or map 
of Environmental Data Resources, Inc., or its affiliates, is prohibited without prior written permission. 

EDR and its logos (including Sanborn and Sanborn Map) are trademarks of Environmental Data Resources , Inc. or its affiliates. All other trademarks 
used herein are the property of their respective owners. 
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Date EDR Searched Historical Sources: 
Aerial Photography April 17, 2012 

Target Property: 
Marble Mountain Ranch 

Somes Bar, CA 95568 

Year Scale 

1947 Aerial Photograph . Scale : 1 "=623' 

1951 Aerial Photograph. Scale : I "=561' 

1972 Aerial Photograph. Scale: 1 "=600' 

1983 Aerial Photograph . Scale: 1 "=690' 

1998 Aerial Photograph . Scale: I "=500' 

2005 Aerial Photograph. Scale: 1 "=500' 

Details 

Flight Year: 194 7 

Flight Year: 1951 

Flight Year: 1972 

Flight Year: 1983 

/Composite DOQQ - acquisition dates : 1998 

Flight Year: 2005 

3303339.1 
2 

Source 

USGS 

Nasa 

USGS 

USGS 

EDR 

EDR 
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Ross,Tammy 

From: 
Sent: 
To: 
Subject: 

Attachments: 

Ditto 
Barbara A. Brenner 
Stoel Rives 

BAB WORKING COPY 

Brenner, Barbara A. 
Tuesday, April 17, 2012 9:08 PM 
Ross.Tammy 
Fw: Fwd: Marble Mountain Ranch, Marble Mountain Ranch, Somes Bar, CA - EDR# 
3303339.1 s -- Part 2 of 2 
3303339.1-2.pdf; ATT00001 .htm 

From: Douglas Cole [mailto:guestranch@marblemountainranch.com] 
Sent: Tuesday, April 17, 2012 09:04 PM 
To: Brenner, Barbara A. 
Subject: Fwd: Marble Mountain Ranch, Marble Mountain Ranch, Somes Bar, CA - EDR# 3303339.ls -- Part 2 of 2 

Begin forwarded message: 

From: EDR Order Sending Address <EDR@mail.edrnet.com> 
Subject: Marble Mountain Ranch, Marble Mountain Ranch, Somes Bar, CA - EDR# 
3303339.1 s -- Part 2 of 2 
Date: April 17, 2012 5:16:54 PM PDT 
To: <guestranch@marblemountainranch.com> 

Thank you for using EDR - http://www.edrnet.com. 
The report you ordered is attached to this email. 
Please contact your EDR account manager with any 
questions at 1-800-352-0050. 

********************************************* 

EDR OnDemand is an award-winning environmental 
research tool that streamlines the time-consuming 
task of environmental data collection. Simply enter 
a location or company name, and instantly get the 
information you need from the most extensive 
environmental records database in the industry. 

To learn more about this powerful service go to 
www.edmet.com/legalOnDemand or contact your 
EDR representative at 1-352-0050. 

********************************************* 

Adobe Reader 9 is now available from the Adobe Web Site. 
EDR recommends using Reader 9 to view reports. The Reader 
upgrade can be downloaded at no charge from: 
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Complaint against Doug and Heidi Cole 
by the Klamath Forest Alliance 

Current as of: 8/25/2009 

Chronology of Events of the Compla int 
On June 18, 2001 , the DWR received a complaint against Doug and Heidi Cole, lodged by the attorney 
representing the Klamath Forest Alliance (KFA). The complaint alleges that the Cole's diversion is illegal. 
that lhe diversion adversely impacts public trust resources, and requests that the SWRCB order the Coles 
to cease and desist their diversion. 

Background: Two applications were submitted by the Coles - 29450 and 29449. Of these applications, 
29449 for 3 els for power generation from Stanshaw Creek, is currently under review by the environmental 
unit (REM), and 29450 has been cancelled. Protestants for 29449 include: National Marine Fisheries 
Service. the Dept. of Fish & Game. T. James Fisher. J.W. Fisher Logging Co., Phylis Fisher. Konrad Fisher. 
the USFS. and the California Sportfishing Protection Alliance. 

Prepared letter to Mooney, to be signed by Ed Anton. stating the Division's guidance to 
close out the complaint in favor of the application and environmental section's 
processes. 

Event/Activity 

Prepared letter to Mooney, to be signed by Ed Anton. stating the Division's guidance to 
close out the complaint in favor of the application and environmental section's 
processes. Comments/revisions noted and made, and the letter given to clerical to 
final and circul2.~e for surname/signature. 

Left msg requesting return call from Jan Goldsmith re: status of her representation of 
Cole. Issue: request for a hearing (most control); or our proposal to close out the 
com plaint - which will likely result in Mooney requesting a hearing. 

Received letter from NMFS, disagreeing with CU staff report. Met with CAR and JK re: 
response language & procedures. Letter will be for EA's signature; state that we 
believe the recent letters do not provide convincing evidence; update the disposition of 
the application (Cole has been diligent); and propose close-out (with the standard 
caveat of reconsideration if further evidence becomes available). 
Received letter from Don Money, representing KFA, in which the parties dispute the 
findings and recommendations of the Complaint Unit's May 23, 2002 report. 

Received telephone request from Don Mooney to submit his comments on Monday. 
told him that this would be acceptable. When I asked what I could expect to see, he 
indicated that there was some disagreement on the biology assessment of our report, 
and also he questioned that we did not QUANTIFY the appropriative right. and that 
power generation was NOT incidental. Also notified Jan Goldsmith of the impending 
submittal, promising to touch base with her and to provide her with a copy if needed. 
Prepared and distributed 30-day letter, proposing close-out in the absence of 
substantiating evidence to support further SWRCB action . NL T date for responses -
6/23/02. 
Spoke with Jane Vorpagel re: DFG's comments. See Contact Report for details. 

August 19, 2002 

Date 

August 15,2002 

7/16/2002 

7/11/2002 

June 24. 2002 

June 21. 2002 

May 23, 2002 
December 13, 2001 
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Complaint against Doug and Heidi Cole 
by the Klamath Forest Alliance 

Current as of: 8/25/2009 

Received Don Mooney's fax (16 pages dated 11/30/01)). CAR asked me to 
summarize Mooney's comments, together with those submitted by NMFS and DF&G.. December 3, 2001 
Telephoned Jane Vorpagel to see how they came up with 2.5 cfs as a proposed by-
pass below the culvert. Left message because she's on field duty and on vacation until 
12/4/01. November 27, 2001 
Received (but delivered to the Env. Section) original memo from Dept of F&G re : 
proposed bypass requ.irements of 2.5 cfs below the culvert. Complaint Unit received 
on 11/29/01. November 26, 2001 
Received (but delivered to the Env. Section) a letter from NMFS, indicating their 
findings and protest dismissal terms. Complaint Unit received on 11/29/01 . November 20, 2001 
Received fax from DFG. Stated focus is the 1/4 mile stretch of Stanshaw Creek below 
the culvert under Hwy. 96. Now, based on "field reviews and best professional 
judgement, it was determined that 2.5 cfs should maintain connectivity and an . 
adequate channel which allows young salmonids access to Stanshaw Creek from the 
Klamath River." However, DFG reserves the right to "require additional bypass" in 
future if 2.5 is inadequate. November 20, 2001 
Received phone call from Don Mooney, requesting 2 additional weeks in which to 
provide us with evidence to support KFA's position. After discussing the request with 
CAR, I left the message to indicate that we would proceed according to the schedule 
agreed upon during the site visit. Mooney telephoned CAR and received the requested 
extension. November 16, 2001 

Spoke with Jan Goldsmith. She has not spoken with Don Mooney. I reminded her that 
we had agreed to entertain stakeholder input up until Wednesday, November 21,2001 . November 14, 2001 
Spoke with Jane Vorpagel re: DFG's input related to the complaint, and also related to 
the application. She said that she was planning to submit DFG's input, although she 
did not say exactly what we can expect. November 13, 2001 
Received confirmation from Tim Broadman, NMFS, regarding his participation. In 
addition, he indicated that he would specifically request that Margaret Tauzer also join 
us. October 12, 2001 

Received confirmation from Margaret McBride re: Cole's availability and Jan's flight 
information. Also, received telephone call from Bill Heitler, USFS, to say that his 
representative (Leslie Gausland Burrows) would attend. October 11, 2001 

Revised coordination for the site visit now scheduled for 10:00 on Wednesday, 10/17. 
Anticipated participation from: Fish & Game (Dennis Maria, Jane Vorpegel & Ron 
Presley) and USFS (Bill Heitler or representative). NMFS is not inclined to attend, per 
Margaret Tauzer today. Also, I am expecting written confirmation for flight plans to get 
both attorneys there. October 10, 2001 
Prepared notice of scheduled field investigation on 10/17/01 . Ms. Goldsmith and the 
Coles requested that we meet on Tuesday, October 16, 2001 , so coordinated 
schedules have now c·onfirmed Tuesday rather than Wednesday, as previously noted. 
Mr. Mooney will get a voice mail and e-mail notice. September 20, 2001 

Telephoned Don Mooney to solicit feedback/reaction to Jan's letter. He told me that he 
would review the letter, contact his client and provide us with a response. NOTE: He 
will be on vacation from 9/14 - 30/01. September 5, 2001 
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Complaint against Doug and Heidi Cole 
by the Klamath Forest Alliance 

Current as of: 8/25/2009 

Exchanged voice mail with Don Mooney. He indicated that he would be talking with his 
clients late next week. He did ask me to telephone him. I was unsuccessful because 
his cell phone was out of range. I left another message asking him to call me when he 
is able. 

Received an answer to complaint letter from Janet Goldsmith, attorney for Doug and 
Heidi Cole. 
Telephoned Don Mooney's office. Left message re: requested extension. 
Telephone call from Jan Goldsmith requesting extension for response to 8/20/01 . 

I left a voice mail message for Don Mooney, stating that the application A029450 has been 
cancelled, and that the application for hydro power is being processed. After we spoke by 
phone, I faxed the 5/4/99 memo to file from Chris Murray. 

Received message from Jan Goldsmith, representing Doug & Heidi Cole, requesling a copy of 
the complaint letter. Besides a copy of the requested letter, I also provided Jan with a copy of a 
5/4/99 memo to file from Chris Murray, the engineer assigned to evaluate. 

Received telepone call from Doug Cole requesting additional time in which to respond. 
Spoke with Chris Murray by telephone re: complaint against Doug & Heidi Cole. Also received 
an e-mail regarding same. 
Received telephone ca ll from Don Mooney, attorney for KFA 
Our letter to Doug & Heidi Cole notifying them of the complaint against them. 
Environmental Section's letter to Konrad Fisher regarding the Cole's application to divert 3 cfs 
from Stanshaw Creek, tributary to the Klamath River. 
Received a complaint letter against Mr. Doug and Ms. Heidi Cole lodged by the 
attorney representing the Klamath Forest Alliance (KFA). The complainant alleges that 
the Cole's diversion is illegal, that the diversion adversely impacts public trust 
resources, and requests that the SWRCB order the Coles to cease and desist their 
diversion. 
E-mail correspondence between REM & Doug Cole. Among other things, it lists project 
improvements. 
Contact report completed by REM, referring to the USFS' 10/5/00 letter to Cole. 

Letter from USFS to Coles. stating that. "Since it appears that your diversion structure and ditch 
are not authorized, they must be removed within 30 days." Alternatively, the District Ranger 
requests permits or other documentation that proves that the diversion predates the USFS, 
warranting a free special use permit. 
Protest accepted from California Sportfishing Protection Alliance. 

Environmental Field Report (A29449) prepared by REM. 

August 24, 2001 

August 20, 2001 
August 1, 2001 

July 31, 2001 

July 13, 2001 

July 13, 2001 

July 13, 2001 

July 12, 2001 
July 3, 2001 
July 2, 2001 

June 22 , 2001 

June 18, 2001 

April 3, 2001 
October 19, 2000 

October 5, 2000 
September 15, 2000 

July 26, 2000 
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e 
Winston H. Hickox 

SC'cretaty f or 
E11 viro11me11rnl 

Pmtectio11 

Stat · 
1 ater Resources Co 1. 1 Board 

Division of Water Rights 
I 001 I Street. 14•h Floor• Sacramento. California 95814 • (916) 341 -5377 
Mailing Address: P.O. Box 2000 • Sacramento, California • 9581 2-2000 
FAX (916) 341 -5400 • Web Site Address: http://www.waterrights.ca.gov 

In Reply Refer to: 
363:MC:262.0(47-40-01); A029449 

Klamath Forest Alliance 
c/o Law Offices of Donald B. Mooney 
129 C Street, Suite 2 
Davis, CA 95616 

Dear Mr. Mooney: 

WATER RIGHTS COMPLAINT OF THE KLAMATH FOREST ALLIANCE AGAINST THE 
COLES REGARDING DIVERSIONS FROM STANSHAW CREEK fN SISKIYOU COUNTY 

Staff of the Division of Water Rights (Division) has completed their review of your letter of 
June 24, 2002 regarding the subject complaint. You indicate in this letter that you and your 
client disagree with the conclusions reached by Complaint Unit staff, as expressed in their letter 
and Staff Repo1i of Investigation dated May 23, 2002. After review of both the Staff Report of 
Investigation and your letter, I have concluded that fmiher action with respect to your client's 
complaint is not warranted, and I have directed the Complaint Unit to close this complaint. The 
supporting rationale for this action is described below. 

Gray Davis 
Govl'mor 

Unauthorized Diversion of Water - You contend that the Division previously determined that 
any pre- 1914 appropriative right held by the Coles is limited to approximately 0.11 cubic feet per 
second ( cfs). Regardless of past letters sent by the Division containing estimates of what could 
be dive1ted pursuant to a pre-1914 appropriative right claim, the Division has no adjudicatory 
authority to quantify such a claim. Only the courts can make this determination. The most 
recent evidence submitted by the Coles and their legal counsel indicates that diversion of water 
from Stanshaw Creek into their ditch, and the subsequent use of this water for i1Tigation and 
domestic purposes at the Marble Mountain Ranch, was initiated prior to 1914 using at least as 
much, if not more, water than is used today. All available evidence suggests that the diversion 
and use has been maintained in a diligent and continuous fashion ever since. Consequently, we 
believe that a cowi would find that the Coles have a valid claim of a pre-1914 appropriative right 
to divert water for the full i1Tigation and domestic uses currently maintained, including 
reasonable conveyance losses. 

While the Cole's current diversion of water for power purposes is not technically covered by a 
pem1it, this diversion and use has been ongoing for almost 60 years. Diversions prior to a 
determination regarding issuance of a permit are very common, especiall y for long-standing 
diversions such as the Cole's. The State Water Resources Control Board (SWRCB) has 
discretion whether to take enforcement action against an unauthorized diversion of water. Upon 
reviewing a complaint, the SWRCB may decide not to take enforcement action, or to defer 
consideration of enforcement. The SWRCB may consider several factors when deciding 
whether to pursue enforcement. One factor the SWRCB weighs is the willingness of the water 
diverter to legitimize the diversion. The SWRCB may choose not to initiate enforcement against 
a person who files an application promptly upon notification of the complaint, and then 

Ca/ifomia E11viro11menta/ Protection Agency 

" 111<· <'ll<'tgy clwlle11gefaci11g California is real. E1•e1y Califomian 11eeds to take immediate actio11 to red11ce energy co11.rnmpti0t1. 
1:0,- a lis1 of simple ways _11011 rn11 reduce demand a11d cut your energy costs. see 011r Web-site at h11p:ll11·11·11·.s1.-rcb.ca.gol'. " 
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Klamath Forest Alliance 2 

diligently pursues the application, complies with all application requirements and requests for 
infonnation, and cooperates with SWRCB staff. While the Cole's application (A029449) has 
been pending for an extraordinarily long time, there is no indication in the application file that 
the Coles have not pursued approval of their application in a diligent fashion. 

Potential Injury to Other Uses of Water - Another important factor in considering enforcement is 
the extent of injury caused by the water diversion. If a complaint investigation shows the 
unautho1ized diversion is causing little or no injury to established right holders or to public trnst 
values, the SWRCB may decide not to take enforcement action. The SWRCB may also consider 
the degree of hardship that enforcement action would impose on persons who rely on the 
diversion of water when it decides whether to take enforcement action in response to a 
complaint. Based on available evidence and rationale described in the Staff Report of 
Investigation, Complaint Unit staff concluded that there would be little potential for harm to 
other diverters or public trust resources if the Coles were allowed to divert water for power 
purposes, as long as a minimum bypass flow is maintained similar to that occuITing during their 
investigation. You disagree with this conclusion, and make reference to the professional 
opinions of staff for the National Marine Fisheries Service, Depaitment of Fish and Game, 
Karuk Tribe, and Humboldt State University. While we have received copies of these opinions, 
the evidence and logical rationale on which these opinions are based has not been submitted. 
Consequently, I believe the prima facie evidence utilized by Complaint Unit staff is more 
persuasive. Asking the Coles to tenninate their diversion would also cause severe economic 
hardship on them without providing much if any benefit to the instream resources. 

I do agree with you that the Cole's application has been pending for far too long. This 
application has been noticed and protests received. I doubt the parties will be able to resolve 
these protests amicably amongst themselves. The next steps in the process would be to complete 
an environmental review of the project pursuant to the California Environmental Quality Act 
(CEQA), and then proceed to protest resolution via either a field investigation or fonnal hearing. 
I have directed the Division's Environmental Section to give as much priority as possible to this 
application so that final resolution of the protests can be achieved as soon as feasible. I have also 
asked the Division's Application and Environmental units to send copies of all co1Tespondence 
to you _so that you will be kept apprised of the progress in this matter. 

In the meantime, I expect the Coles to maintain a minimum bypass, as described in the Staff 
Rep01t of Investigation. Failure to do so could result in a reevaluation of the need for 
enforcement action prior to a final detennination of the Cole's request for a pennit. 

If there are any questions regarding this matter, please contact Charles Rich, Chief of the 
Division's Complaint Unit, at (916) 341-5377. 

Sincerely, 

Edward C. Anton, Chief 
Division of Water Rights 

cc: See next page. 
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Klamath Forest Alliance 

cc: Mr. Doug and Mrs. Heidi Cole 
c/o Jan Goldsmith 

3 

Kronick, Moskovitz, Tiedemann & Girard 
400 Capitol Mall, 27th Floor 
Sacramento, CA 95814-3363 

Mr. Doug and Mrs. Heidi Cole 
92250 Highway 96 
Somes Bar, CA 95568 

Department of Fish and Game 
Environmental Services 
Attention Mr. Ron Presley and 

Jane Yorpagel 
60 I Locust Street 
Redding, CA 9600 1 

National Marine Fisheries Service 
Santa Rosa Field Office 
Attention Tim Broadman and 

Margaret Tauzer 
777 Sonoma Avenue, Room 325 
Santa Rosa, CA 95404 

William M. Heitler, Dist1ict Ranger 
U.S. Department of Agriculture 
Orleans Ranger District 
P.O. Drawer 410 
Orleans, CA 95556-04 10 

Mr. Jim De Pree 
Siskiyou County Planning Department 
P.O. Box 1085 
Courthouse Annex 
Yreka, CA 96097 

Mr. Konrad Fisher 
3210 Klingle Road NW 
Washington, D.C. 20008 

Karuk Tribe of California 
Department of Natural Resources 
Attention Mr. Toz Soto 
P.O. Box 282 
Orleans, CA 95556 

bee: Larry Attaway, Ross Swenerton 
MContreras\J fischer 8/16/02 
U :\Comdrv\MContreras\KF A v Cole appeal rejection letter 
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e 
Winston H. Hickox 

Secretary for 
E11viro11111e1110/ 

Pro1ec1io11 

To: 

From: 

State ._dter Resources Ct,.a..(ol Board 
Division of Water Rights 

I 001 I Street, 14"' Floor • Sacramento, Californ ia 95814 • (9 16) 341-5377 
Mailing Address: P.O. Box 2000 • Sacramento, California· 958 12-2000 

FAX (9 16) 341-5400 • Web Site Address: hllp://www.swrcb.ca.gov 
Division of Water Rights: ht1p://www.waterrights.ca.gov 

Memorandum to File 

File Number 262.0 (47-40-01) 

Charles A. Rich, Chief 
Complaint Unit 

Date: 

Michael Contreras 
Environmental Specialist Ill 
Complaint Unit 

Gray Davis 
Governor 

SUBJECT: WATER RIGHTS COMPLAINT LODGED BY THE KLAMATH FOREST 
ALLIANCE AGAINST DOUG AND HEIDI COLE REGARDING DIVERSION OF 
WATER FROM STANSHAW CREEK IN SISKIYOU COUNTY 

BACKGROUND 

The Division of Water Rights (Division) received a complaint on June 18, 2001 from the 
Klamath Forest Alliance against Doug and Heidi Cole. This complaint contains the 
following allegations: 

1. The Cole's diversions are unauthorized as they exceed pre-1914 appropriative rights 
and the Cole's have no post-1914 appropriative rights for power diversions, as a 
permit has not been issued pursuant to pending Application A029449; and 

2. The Cole's diversions adversely impact public trust resources in an unreasonable 
manner. 

Ms. Janef Goldsmith, legal counsel for the Coles, responded to this complaint via a 
letter dated August 20, 2001. This response contains the following assertions: 

1. The Cole's diversions have been continuous since before 1914 and are covered by 
a valid pre-1914 appropriative claim of right. 

2. The complainant has not provided any factual evidence indicating that the Cole's 
diversions are adversely impacting fishery resources in either Stanshaw Creek or 
the Klamath River. 

FIELD INVESTIGATION 

On October 17, 2001 , staff of the Complaint Unit conducted a field investigation for the 
subject complaint. Prior to meeting the parties, Complaint Unit staff undertook a flow 

WR-193

005519



Memo to File Page 2 May 23, 2002 

measurement in Stanshaw Creek approximately 60 feet downstream of two culverts that 
pass underneath Highway 96. A flow of 0.61 cubic feet per second (cfs) was measured 
using a current velocity meter. -Water temperature was measured at 8:30 a.m. to be 
52°F. The twin, semicircular culverts that carry the creek under Highway 96 are 
approximately 320 feet long, 6 feet high, and 10 feet wide each. The slope of the floor 
of these culverts is about 9%. All of these measurements were made with the aid of a 
laser range finder and/or tape measure. No debris was observed in the culverts, 
indicating that they were designed to be and function quite well as self-cleaning 
conduits. 

Complaint Unit staff then located the downstream end of the tailwater ditch coming from 
the Cole property a short distance above the point where unused water is discharged to 
Irving Creek. Flow was measured to be 0.1 cfs with a current velocity meter. Water 
temperature was measured to be 54°F. 

Complaint Unit staff next met with the parties at the Marble Mountain Ranch dinning 
room. Approximately 30 individuals participated representing the following entities: 

• the Coles; including Mr. & Mrs. Cole and their legal counsel, Jan Goldsmith, 
• the Klamath Forest Alliance (KFA); including Felice Pace for the KFA and their legal 

counsel , Don Mooney, 
• representatives of the California Department of Fish & Game (DF&G), 
• representatives of the National Marine Fisheries Service (NMFS); including 

Dr. Stacy Li, 

• the Karuk Tribe; including Toz Soto, their fisheries biologist, several tribal elders and 
numerous tribe members, 

• Konrad Fischer, son of James Fischer, who owns the property along the southern 
bank of Stanshaw Creek between Highway 96 and the Klamath River, and the 
caretaker for this property who lives there on a continuous basis, and 

• Charles Rich and Michael Contreras from the Division's Complaint Unit 

Complaint Unit staff started the meeting by explaining the typical complaint process: 

1) complaint is filed, 
2) answer is requested , 
3) answer to complaint is provided at the option of the respondent, 
4) Complaint Unit staff conduct field investigation if necessary, and 
5) a Report of Investigation is prepared and transmitted to the parties along with 

recommendations for action regarding the complaint. 

Complaint Unit staff also explained the adjudicatory authority of the State Water 
Resources Control Board (SWRCB) with respect to pre-1914 appropriative rights. The 
pre-1914 appropriative claims of right of the Coles were discussed. 
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After this discussion, several parties stated that they believe the Cole's diversions are 
adversely impacting anadromous fish that frequent Stanshaw Creek. Complaint Unit 
staff pursued this topic and asked what evidence is available to support these 
allegations. The parties present were unable to identify much evidence. They indicated 
that no formal studies regarding public trust resources in Stanshaw Creek have been 
undertaken. Visual observations of juvenile fish in the creek have been made. Several 
biologists indicated that they believe lower Stanshaw Creek provides a thermal refuge 
or "refugia" for juvenile fish when temperatures in the Klamath River reach lethal levels. 
They stated that sufficient flow to maintain a continuous connection with the river are 
very important. 

Some of the parties also argued that Stanshaw Creek may provide spawning habitat for 
adult salmon or steelhead trout. However, they were unable to provide any substantial 
evidence in support of these allegations. 

Complaint Unit staff asked if the Cole's tailwater that is discharged into Irving Creek 
provides more benefit to fish life in Irving Creek than it would to fish life if left in 
Stanshaw Creek. All of the biologists present indicated that Irving Creek has sufficient 
water to provide adequate habitat. Adding water diverted from Stanshaw Creek would 
not increase this habitat significantly. They felt, however, that leaving the water in 
Stanshaw Creek would be more beneficial if additional areas of thermal refuge were 
generated as a result. 

After the discussion in the dining room ended, the parties proceeded to the Cole's 
powerplant and then on to the point of diversion (POD) on Stanshaw Creek. The flow 
was too low to generate power but water was being bypassed around the plant for 
irrigation. Complaint Unit staff visually estimated this flow to be approximately 0.6 cfs. 
The flow in Stanshaw Creek immediately upstream of the POD was measured with a 
current velocity meter to be 1.16 cfs. The creek in this reach consists of large boulders 
that form a fairly continuous group of cascading pools. There was no section where a 
highly accurate flow measurement could be made due to the steep grade and large 
numbers of rocks, many of which can be washed downstream during high flow events. 
The flow in the diversion canal just below the POD was measured to be 0.68 cfs using a 
current velocity meter. 

The inspection party then proceeded to the lower reach of Stanshaw Creek along the 
property owned by Mr. Fischer. The creek would normally end in a small pool that is 
separated at low flows from the river by a sand bar on which extensive amounts of 
phreatophytic vegetation exists. The Fisher's caretaker indicated that he maintains a 
hand-dug channel between this pond and the river along the downstream periphery of 
the sand bar during the summer, low-flow period, to enable juvenile fish to enter the 
lower reach of the creek. Flow in the creek about 100 - 200 feet above the terminal 
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pool was estimated1 to be no more than 0.41 cfs. Water temperature was measured 
during the mid-afternoon period to be 56°F. At low flows2

, the entire reach of Stanshaw 
Creek between the highway and the confluence with the Klamath River is essentially a 
series of cascading pools. The stream in this reach is covered by a dense riparian 
canopy. Complaint Unit staff asked Dr. Li if juvenile fish would have a difficult time 
accessing these pools with the existing flows as there were no runs or riffles present, 
only cascades between each pool. Dr. Li stated that juvenile fish would have no 
problem accessing the pools with the flows occurring during the inspection. The 
inspection ended at this time. 

ANALYSIS 

The following issues need to be addressed in order to resolve the current complaint: 

1. Unauthorized diversion 
2. Adverse impacts to prior right holders 
3. Unreasonable impacts to public trust resources 

Unauthorized Diversion of Water 

The KFA contends that the Coles do not have sufficient pre-1914 appropriative rights to 
justify current diversions. The Cole's legal counsel has responded by claiming pre-1 914 
appropriative rights for all diversions. Past correspondence prepared by various 
individuals within the Division has contained questions about the validity of these 
claims. However, the SWRCB does not have adjudicatory authority regarding pre-1914 
appropriative rights. When allegations are made that a pre-1914 appropriative right 
does not exist or is inadequate to justify all existing diversions, Complaint Unit staff 
analyze the situation to see if they believe sufficient evidence is available to dispute the 
claimed rights such that a court of competent jurisdiction would likely agree. If such 
evidence exists, Complaint Unit staff typically recommends that the diverter be asked to 
take action to rectify the unauthorized diversion. If the diverter fails to take adequate 
action, appropriate enforcement action may follow. 

At the meeting previous to the physical investigation, Complaint Unit staff explained that 
recently provided evidence by the Cole's legal counsel in response to the complaint 
appeared to support a claim that diversion from Stanshaw Creek to the Marble 

1 
- The stream did not contain a smooth flowing section in this reach in which to take a standardized flow 

measurement. Consequently, the flow was estimated with a current velocity meter by measuring the 
general dimensions of a "v"-shaped spill plume from a pool and the central velocity of the plume. 

2 
- Based on visual observation of the hydraulic characteristics of the lower stream channel in relation to 

the flow measured during the field investigation, Complaint Unit staff believe that this lower reach of 
Stanshaw Creek remains a series of cascading pools until flows in the creek become large in comparison 
to the Cole's ability to divert water (e.g., >15 cfs flow vs 3 cfs diversion). 
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Mountain Ranch was initiated well before 1914 for domestic and irrigation purposes, 
and has been maintained in a continuous or diligent fashion ever since. Complaint Unit 
staff believe that the current diversion and use of water for domestic and irrigation 
purposes is no greater than and , quite possibly, somewhat smaller than maximum 
historic diversions as a portion of the area that was apparently irrigated for many years 
both before and after 1914 has been converted to resort housing or other faci lities, and 
is no longer being irrigated. 

Even though legal counsel for the Coles claimed a pre-1914 appropriative right for 
power purposes in her letter of August 20, 2001 , Complaint Unit staff is not aware of 
any specific evidence supporting such a claim. Based on previous discussions with 
Mrs. Cole's father, Mr. Squires, Complaint Unit staff currently believes that the initial 
application of water for power purposes occurred shortly after the end of World War II, 
even though the original pelton wheel employed dates from the early 1900's. However, 
Application A029449 is pending and, if approved, would cover all existing and 
anticipated diversions for power purposes. 

While diversions pursuant to a pending application are technically not authorized until a 
permit is actually issued, diversions prior to a determination regarding issuance of a 
permit is very common, especially for long-standing diversions such as the Cole's. The 
SWRCB has discretion whether to take enforcement action against an unauthorized 
diversion of water. Upon reviewing a complaint, the SWRCB may decide not to take 
enforcement action, or to defer consideration of enforcement. The SWRCB may 
consider several factors when deciding whether to pursue enforcement. One factor the 
SWRCB weighs is the willingness of the water diverter to legitimize the diversion. The 
SWRCB may choose not to enforce against a person who files an application promptly 
upon notification of the complaint, and diligently pursues the application, including 
cooperation in providing information requested by the SWRCB and compliance with 
other requirements of the application process. While the Cole's application (A029449) 
has been pending for an extraordinarily long time, there is no indication in the 
application file that the Coles have not pursued approval of their application in a diligent 
fashion. 

Another weighed factor is the extent of injury caused by the water diversion. If an 
investigation shows the unauthorized diversion is causing little or no injury to 
established right holders or to public trust values, the SWRCB may decide not to take 
enforcement action. The SWRCB may also consider the degree of hardship 
enforcement would impose on persons who rely on the diversion of water in deciding 
whether to take enforcement action in response to a complaint. The application of 
these factors, as they apply to this complaint, are discussed below. 
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Adverse Impacts to Prior Right Holders 

While the KFA complaint does not contain allegations that the Cole's diversions are 
adversely impacting downstream diverters, a protest was filed against A029449 by 
T. James Fisher, J.W. Fisher Logging Company, and Phylis Fisher alleging potential 
injury to prior rights. In view of the KFA complaint and the inspection by Complaint Unit 
staff, the potential for adverse impacts to downstream diverters along Stanshaw Creek 
is also being evaluated as part of this investigation. 

According to the caretaker for the Fisher property, water is diverted from Stanshaw 
Creek a short distance downstream of the Highway 96 culverts for domestic and some 
minor irrigation use. Diversions at this location apparently began after 1914. The 
Division has no record of a post-1914 appropriative right covering this diversion. 
Consequently, these diversions are presumably made under a riparian claim of right3

. 

Complaint Unit staff are not aware of any evidence that would suggest that such a 
claim of right would not be upheld by a court of competent jurisdiction. 

Complaint Unit staff understand that the Cole's basis of right for diversion from 
Stanshaw Creek consists of: 

1. Pre-1914 appropriative claim of right for domestic/ irrigation use. This right has not 
been quantified or a definitive priority established by court action. The maximum 
diversion rate that might be justified is the capacity of the ditch. The date of priority 
for this right may be as early as 1880. 

2. Application A029449 - This pending application is for 3.0 cfs year round diversion 
for power purposes. A permit has not been issued for this application. 
Consequently, diversion of water under this right has not been approved. The date 
of priority for this right, if the application is approved, would be March 27, 1989. 

3. Small Domestic Registration D030945R - This certificate authorizes year round 
diversion to off-stream storage of up to 10 acre-feet per annum in the small reservoir 
located near the bottom end of the Cole ditch. The date of priority for this right is 
September 17, 1999. 

The Fisher riparian claim of right has a higher priority than that of A029449 and 
D030945R. The relative priorities of the Fi~her riparian claim and the Cole's pre-1914 
appropriative claim of right is more difficult to evaluate. Only a court of competent 
jurisdiction has the power to adjudicate these rights . Riparian rights typically have the 
highest priority in California. However, a riparian right attaching to a particular parcel of 

3 
- The Division has no record of a Statement of Water Diversion and Use (Statement) being filed for this 

diversion and use of water. Unless this diversion and use is included in the reports of some other entity, 
a Statement should be filed. 
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land is generally subject to appropriative rights established by diversion upon the vacant 
public domain before the first valid steps were taken to acquire said parcel of land from 
the United States, whether diversion was made at points upstream or downstream. 
Because diversion of water to the Cole's property may have been initiated. before steps 
were taken to obtain the Fisher property from the government, the Cole's pre-1914 
appropriative claim of right may have a higher priority than the Fisher riparian claim of 
right. 

Flows in Stanshaw Creek will most likely be sufficient to satisfy the demands of both the 
Cole and the Fisher interests except during the low flow periods of the irrigation season. 
During this period of time, the diversion of water pursuant A029449 and D030945R is 
often incidental to the Cole's pre-1914 claim of right. Consequently, unless all or a 
portion of the Cole's diversion of water is being made exclusively for: (1) power 
purposes or (2) to fill the small reservoir on the Cole property, any disputes over 
competing rights would need to be resolved in the court system by determining the 
relative priorities of the riparian and pre-1914 appropriative claims of right. 

Unreasonable Impacts to Public Trust Resources 

Complaints containing allegations of unreasonable adverse impacts to public trust 
resources by diverters are often evaluated differently depending upon the basis of right. 
If the diverter appears to possess a valid basis of right for the diversion, evidence must 
be available to support allegations that the water diverted has caused, or is likely to 
cause, an unreasonable adverse impact to the public trust, i.e. the public's right to use 
the State's waters for instream purposes such as recreation, navigation, and fish and 
wildlife4

. In order to make this finding, evidence should be available to demonstrate 
that: 

a. public trust resources exist in the stream; 

b. these resources are being adversely impacted due to the diversions from the 
stream by the water right holder and not by normal variances in the water supply 
or other factors that are beyond the control of the water right holder, such as land 
use development, discharge of pollutants, etc. by other parties; 

c. the impacts on public trust resources are significant, considering both the 
magnitude of the impact and the sensitivity and significance of the public trust 
resources affected; and 

4 
- In other words, evidence must be available to demonstrate the likelihood that unreasonable impacts 

are occurring rather than requiring the diverter to demonstrate that adverse impacts are not likely to 
occur. This is synonymous with the "innocent until proven guilty" concept of the law. 
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d. the protection of public trust resources is. feasible ; considering any reduction or 
cessation of diversions that may be necessary to grotect the public trust and / 
whether the public interest in those diversions may outweigh the adverse impacts 
on the public trust. 

If the diversion is being made pursuant to a pending application for which a permit is 
being diligently pursued and "prima facie" evidence is available suggesting that the 
diversion may be causing adverse impacts to public trust resources, the Division will 
typically direct the diverter to take action to prevent or mitigate the impacts or, if 
necessary, terminate the diversion. 

With respect to the Cole's diversion pursuant to their pre-1914 appropriative claim and 
0030945R, the burden of demonstrating that public trust resources are being adversely 
impacted in an unreasonable fashion rests with the KFA. The test of potential harm and 
need for corrective action is considerably less for the Cole's pending application. 

The KFA alleges that the Cole's diversion of water is adversely impacting anadromous 
fish that utilize Stanshaw Creek. Very little information is available regarding the use of 
this water body by anadromous fish. The DF&G submitted a memorandum dated 
November 20, 2001, and the NMFS submitted a letter dated November 15, 2001, 
(copies attached) regarding the Cole's diversion of water. Both documents discuss the 
status of anadromous fish pursuant to state and federal endangered species laws and 
make recommendations regarding "protest dismissal terms". However, the complaint 
investigation process is not intended to resolve "protests". Instead, the purpose of a 
complaint investigation is to determine what type of evidence is currently available. 
Neither one of these documents provides or references much evidence. 

Complaint Unit staff believe that use of Stanshaw Creek by anadromous fish is 
generally limited to the reach from the Highway 96 culverts to the Klamath River. These 
culverts appear to have been designed to be self-cleaning due to the steep slope. 
Complaint Unit staff noted that there was essentially no sediment or debris inside the_se 
culverts, indicative that high scour velocities are maintained. High water velocities 
coupled with the length of these conduits probably prevent movement of spawning or 
juvenile fish upstream. This conclusion appears to be consistent with those of both the 
DF&G and the NMFS. The NMFS letter states: "The culvert under Highway 96 at 
Stanshaw Creek is listed on resource agencies master list for culverts with passage 
problems. Ca/Trans has stated that they will replace the culvert in the future to allow 
salmonid passage." While removal of the culverts might change the situation, this task 
will be a significant undertaking and is not likely to occur anytime soon. Consequently, 
until such time as the culverts are actually removed, Complaint Unit staff believe that 
only those actions by the Coles that would have a bearing on the health and well being 
of fishery resources in Stanshaw Creek between Highway 96 and the Klamath River 
need be addressed. 
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The DF&G memo contains the following recommendation: 

The Department proposes year-round bypass flows of 2. 5 cubic feet per second 
(cfs) to be measured at the culverts below Highway 96 to mitigate potential 
impacts from the diversion on Stanshaw Creek. Our objective for these flows is 
to ensure existing instream habitat conditions in Stanshaw Creek for coho 
salmon and steelhead are maintained, water temperatures remain cold and year
round access to the stream from the Klamath River is guaranteed. To 
accomplish this objective, we recommend the total stream flow be bypassed 
whenever it is less than the designated amount. Based on field reviews and best 
professional judgment, it was determined that 2. 5 cfs should maintain 
connectivity and an adequate channel which allows salmonids access to 
Stanshaw Creek from the Klamath River. However, the Department may require 
additional bypass flows in the future if conditions change such that 2. 5 cfs is no 
longer adequate to allow salmonid passage at the mouth of Stanshaw Creek. 
Future modification of the barriers or more detailed studies may also indicate a 
need for higher instream flows. 

During the meeting portion of the inspection, biologists representing the DF&G, the 
NMFS, and the Karuk Tribe all stated that temperatures in the Klamath River often 
reach lethal levels during the warmer months of the year. They believe that small, side 
tributaries with cold water flows such as Stanshaw Creek provide "thermal refuges" that 
are crucial to the survival of juvenile anadromous fish . 

On the day of the complaint inspection, water temperature was measured at 52°F in the 
early morning with a flow of 0.61 cfs5

. Water temperature in the mid-afternoon 
downstream of the "Fisher" POD was measured at 56°F with a flow of 0.41 cfs6

. Water 
temperature was measured by Division staff on July 26, 2000, and found to be 54°F. 
No flow measurements were taken at that time, but photographs of the culverts indicate 
that flows were higher; possibly in the 2-3+ cfs range. According to the Environmental 
Field Report for this visit, water temperature is not an issue. Complaint Unit staff agree. 
The lower portion of Stanshaw Creek contains excellent cover and there is no evidence 
currently available to indicate that the Cole's diversion of water creates a temperature 

5 
- Making good flow measurements in a channel containing mainly pools and cascades with a current 

velocity meter is extremely difficult. Consequently, these measurements are not considered highly 
accurate, but instead should only be used for an idea of the relative amounts of flow present. 

6 
- This measurement was made at the request of KFA and fishery representatives. Complaint Unit staff 

were reluctant to undertake a measurement in a reach of the creek that consisted solely of pools and 
cascades. This measurement was quite rudimentary and may only have an accuracy of ±50%. 
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problem in the reach between Highway 96 and the Klamath River as long as minimum 
flows are maintained similar to those occurring during the complaint investigation . 

The reach of Stanshaw Creek between the Highway 96 culverts and the Klamath River 
consists of a series of cascading pools with essentially no runs or riffles present during 
periods of low flow. Complaint Unit staff believe that this lower reach of Stanshaw 
Creek remains a series of cascading pools until flows in the creek become quite large in 
comparison to the Cole's ability to divert water. Bypass flows on the order of Yi to 1 cfs 
should produce essentially the same amount and quality of habitat as flows on the order 
of 2 - 3 cfs. Consequently, as summer flows decrease due to either a recession in the 
natural hydrograph or diversions by the Coles, there shouldn't be much change in the 
spatial habitat available to fish . 

The channel configuration indicates that winter flows are much higher than the flows the 
Coles might divert. These flows may produce conditions that allow anadromous fish to 
spawn. However, diversion by the Coles during these periods should also have 
negligible effect on the fish . 

The fishery biologists pointed out that the cold water habitat of Stanshaw Creek is of 
little value if the Coles do not bypass sufficient flows of water to provide access between 
the river and the creek. Our inspection revealed that there was no natural surface 
connection between the creek and the river at the time of the inspection. Flows in the 
creek terminated in a pool that is separated at low flows from the river by a sand bar on 
which extensive amounts of phreatophytic vegetation exists. Significant quantities of 
water can no doubt seep through the sand bar before a natural surface flow connection 
with the river occurs. The sand bar is most likely a dynamic phenomenon and may not 
be in place every year or at all times of the year. However, the extent of the vegetation 
on the sand bar indicates that this is not a fleeting fixture. 

·While at times there may not be a natural surface connection with the river, the 
caretaker for the Fisher property showed us a hand-dug channel that he maintains 
between the river and the pond. This channel provides some access to the creek and 
the thermal refuge found therein. Consequently, there is a benefit in maintaining 
sufficient flow in the lower reach to keep the artificial channel flowing. Dr. Li indicated 
that the flows existing at the time of the inspection were quite adequate to provide for 
passage of juvenile fish from the river to the thermal refuge in the pools. Consequently, 
flows similar to those observed during the inspection on October 17, 2001, would 
appear to be adequate. 

Undertaking measurements of flows in the creek would be an extremely difficult, if not 
impossible, task. Conditions in the creek are such that installation of a device(s) that 
would enable measurement of flows (e.g. , flume, weir, or stage vs. flow correlation) 
would requ ire a major construction effort coupled with maintenance and possible 
reconstruction on a continual basis. A more practical method of measuring bypasses 
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would be to divert fill of the low flows into the Cole's ditch and use an appropriately 
designed "splitter box" to ensure that a minimum flow is returned back to the creek in 
the immediate vicinity of the diversion. However, this would require the construction of a 
dam to direct all flow into the ditch before returning a set amount or percentage of flow 
back to the creek. The DF&G has obtained an injunction that prohibits installation of 
such a dam. Consequently, a reasonable request would be that the Coles bypass 
sufficient flow at all times at their POD to provide continuity of flow between Stanshaw 
Creek below the Highway 96 culverts and the Klamath River. If the Fisher's caretaker 
does not maintain the artificial channel between the terminal pool and the river, the 
Coles should still bypass sufficient water to maintain flow between the pools located 
downstream of the Highway 96 culverts in order to maintain habitat for any fishlife that is 
present in this reach. If the DF&G is willing to allow full diversion of the creek into the 
Cole's ditch, a measurable bypass requirement should be established, probably on the 
order of % to 1 cfs based on further analysis of the amount of bypass necessary to 
maintain hydraulic continuity between lower Stanshaw Creek and the Klamath River. 

The KFA did not file a complaint against the Fishers and neither the DF&G or the NMFS 
have indicated any concerns with their diversion. However, the Fisher diversion is 
capable of removing water from Stanshaw Creek in the same manner as the Cole's 
diversion; albeit at a smaller rate. Consequently, if flows in lower Stanshaw Creek are 
inadequate to maintain public trust resources, the Fishers may also need to reduce their 
diversion of water. Determining which diversion needed to be reduced first, either the 
Cole's or the Fisher's, could only be established after a court rules on the relative 
priorities of both diversions. 

PHYSICAL SOLUTION 

There may be a physical solution that would be of benefit to all sides of this situation. 
The "fishery advocates" would like to see more water passed below the Cole's POD. 
The Coles want to be able to divert sufficient water to generate power and maintain 
consumptive water uses at their guest ranch. One way of possibly meeting both 
interests would be to move the power generation facility completely into the Stanshaw 
Creek watershed . This would require construction of a diversion dam capable of 
diverting most, if not all , of the flow of the creek into a penstock. The generating unit 
would be located down gradient along the creek, possibly immediately upstream of the 
Highway 96 culverts . Power would be transmitted over the drainage divide to the guest 
ranch. The diversion dam could be designed and constructed to provide a minimum 
bypass flow before any water is diverted from the creek to maintain a minimum flow 
between the diversion structure and powerplant discharge. A consumptive use water 
supply line(s) could also be run from the diversion dam to the ranch to provide a 
pressurized water system capable of operating an automated sprinkler irrigation system 
and domestic water supply system. 
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The Coles would benefit with increased power production especially during the summer, 
low flow season. This would save them considerable costs associated with generating 
power using an expensive fossil fuel generator. The pressurized water line(s) would 
also allow them to develop a more efficient irrigation system that could be automated ; 
thus saving labor costs as well. The pressurized system would also reduce the amount 
of labor required to maintain the current ditch; especially during storm events when 
overland runoff coupled with fallen leaves and tree limbs pose a significant threat to the 
integrity of the ditch . · 

The "fishery advocates" would benefit by seeing dramatically increased flows in the 
lower reaches of Stanshaw Creek during the summer, low-flow period due to a 
reduction in the amount of water diversions necessary to maintain the current irrigation, 
domestic, and power uses 7. Complaint Unit staff are not currently aware of compelling 
evidence suggesting that a significant benefit would accrue to instream uses of water by 
increasing the flow over that currently existing in this reach of the creek during the low
flow period of the year. However, the complainant, DF&G, NMFS, and many interested 
parties seem to believe that substantial benefit would be gained. Because determining 
appropriate instream flow needs is not an exact science, providing additional flows 
might provide some, as yet, undocumented benefits to instream uses. Complaint Unit 
staff are not aware of any adverse impacts that would occur by increasing instream 
flows if a physical solution were to be implemented. Erring on the side of public trust 
uses is always desirable; especially if the rights of consumptive water users can be 
maintained or enhanced at the same time. 

In order to implement a physical solution such as described above, the penstock and 
powerplant would need to be relocated onto land currently owned by the U.S. Forest 
Service. The Cole's diversion and conveyance ditch were initiated before the National 
Forest was established . This has essentially "grandfathered" these facilities and has 
most likely significantly reduced the amount of regulatory authority the Forest Service 
has over these facilities. Moving the penstock and powerplant would·subject the Coles 
to additional regulation by the Forest Service. In view of the concerns expressed by the 
"fishery advocates" including the protests and complaints filed, the Coles are not likely 
to be willing to enter into a physical solution unless adequate guarantees can be 
provided that their diversion and use of water v,,ould not be placed in any greater 
jeopardy than currently exists. This might necessitate a land exchange with the Forest 
Service or development of some other type of legal agreement or contract between the 
parties. 

7 
- Application 29449 has not yet been approved. Complaint Unit staff assume that any permit that may 

be issued pursuant to this filing will be conditioned upon compliance with all necessary activities to 
prevent any unreasonable adverse impacts to instream uses. Consequently, a physical solution would 
not provide much benefit based strictly upon diversions for power purposes. Most of the benefit would be 
based on reductions to diversions for irrigation and/or domestic uses. 
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CONCLUSIONS 

1. A court of competent jurisdiction would most likely confirm that the Coles have a 
valid pre-1914 appropriative right to divert water from Stanshaw Creek for full 
domestic and irrigation purposes at the Marble Mountain Ranch. 

2. Evidence has not been submitted to substantiate a pre-1914 appropriative right for 
power purposes but A029449, if approved, should cover all diversions for power 
purposes. 

3. With the current irrigation system, most diversions for power purposes during the 
low-flow periods of the year are incidental to domestic and irrigation needs. 

4. Prima facie evidence is available to indicate that lower Stanshaw Creek does 
provide habitat for "thermal refuge" when temperatures in the Klamath River become 
detrimental to the health and well being of fish life. 

5. Bypasses similar to those present during the field investigation should provide 
adequate habitat for thermal refuge purposes. 

6. Measuring flows on a regular basis in Stanshaw Creek is not practical. Any 
requirement to measure minimum bypass flows should not be established unless 
the requirement acknowledges that a sufficient diversion of water will be allowed into 
the Cole's ditch to cover both the diversion and bypass requ irement with subsequent 
measurement and release of bypasses back into the stream. 

7. Considerable benefit might accrue to all sides of this dispute if an appropriate 
physical solution were to be implemented. 

RECOMMENDATIONS 

1. That the Coles be directed to cease all diversion of water whether pursuant to a pre-
1914 appropriative claim of right or post-1914 appropriative rights derived from 
Application 29449 or Small Domestic Registration 0030945R unless sufficient flow is 
passed below their POD to maintain a flow in lower Stanshaw Creek below the 
Highway 96 culverts similar to that present during the October 17, 2001, field 
investigation (~o. 7 cfs) . · 

2. That the required bypass flow be determined in one of two fashions: 

a) if full diversion of the creek into the Cole's ditch is not allowed, the flow should 
be visually estimated so that sufficient flow would be available to fill a small, 
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hand-dug ditch between the terminal pool of Stanshaw Creek and the Klamath 
River; or 

b) if full diversion of the creek into the Cole's ditch is allowed, a device shall be 
installed capable of bypassing sufficient flow to maintain 0.7 cfs in the creek 
below the Highway 96 culverts before any water is passed down the diversion 
ditch to Marble Mountain Ranch. 

3. That the complaint filed by KFA against the Coles be closed. 

4. That the parties give serious consideration to a physical solution similar to that 
discussed above. 
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Irving Creek School History and/or Photographs 

Scroll UP, DOWN, LEFf, RIGHT in order to view all images. 

IRVING CREEK SCHOOL DISTRICT 
The Irving Creek District was established in 1918. The School was located at the junction 
of Highway 96 a nd Irving Creek south of Happy Camp. It stood on a hillside o·, orlooking 
U1e Creek. I lighway 96 now runs Uirough the school former grounds. 

The first teacher at Irv ing Creek was Benjamin D. Spaudling. 

The s ;hool house was torn down after the district was lapsed and joined to the Junction 
Distr ict in 1949. 

Reference in Board of Supervisors minutes : 
Establ°ished : February 4, 1918 - Territory taken from Junction and Dillon. Boundary 

described . (11-211 ) 
August 5, 1946 - Lapsed. Amended November 4, 1946. (20-150 
November 4, 1946 - Suspended (20·188) 
J uly 21 , 1947 - Declared lapsed and merged with J unction (20-291 ) 
september 18, 1951 - Request to consolidate Ti Bar, lrvy (I rving > Creek. No Action 

Taken. (22-23) 

http:// slsscoe .sisnet.ssku. k 12 .ca. us / users/ imcftp/ pu blic_html / lrvlngcree kplcs 

04/19/ 2006 03:34 AM 
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The "old" school, ca. 1935. Photo by Bob Dennis, from the collection of Bob Dais. 

The "new" school, ca. 1935. Photo by Bob Dennis, from the collection of Bob Dais. 

ca. 1939. Siskiyou County Office of Education School History Collection. 

http:// sisscoe .sis net. ssku. k 12 .ca.us /use rs/ imcft p/ pu bllc_html / irvingcree kpics Page 2 of 4 
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ca. 1939. Photo by Mildred Grant, donated by Roderick and Larry Grant. 

ca. 1940. Siskiyou County Office of Education School History Collection. 

http:// sisscoe .s isnet.ssku. k 12 .ca.us/users/ imcftp/ publlc_html/ irvi ngcreekpics Page 3 of 4 
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date unknown. Negative by Charles S. Graves, loaned by the Siskiyou County Public Library. 

http: I I slsscoe .slsnet.ssku. k 12 .ca.us/users/ lmcftp/ publlc_html/ lrvi ngcreekplcs Page 4 of 4 
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AQUA ENGINEERING & CONSULTING 

Water Rights • Bay Delta • Modeling • Design 

Mr. Douglas Cole 
92520 Highway 96 
Somes Bar, CA 95568 

Dear Mr. Cole: 

December 4, 1998 

This letter is to update you regarding the latest actions I have taken as your authorized agent, 
concerning water rights for the Marble Mountain Ranch. 

On December 1, 1998, I met with Mr. Murray to discuss the water rights issues of your property. 
I filed a request for cancellation of application 29450 and filed a Statement of Water Diversion 
and Use based on your pre-1914 rights. I also filed a Registration of Small Domestic Use 
Appropriation to cover your pond. Mr. Murray will resume processing application 29449, which 
is almost ready for noticing. 

I have also been in contact with Mr. Presley of Department of Fish and Game (DFG). We need to 
file a notification with the DFG to fulfill the requirements of Section 1603 of the Fish and Game 
Code. I am waiting for a package that Mr. Presely has sent out for this purpose. 

I will schedule a site visit in the near future to meet with you personally and ensure that no details 
pertaining to your project and water right application is overlooked. The Application-Permit
License process for water appropriation is generally long and tedious; however, by working 
closely with all involved parties, I will try to make it as short as possible. I would like to thank 
you in advance for your cooperation and patience. Please do not hesitate to contact me if you 
have any questions or concerns. I can be reached by telephone at (916) 612-3539. 

Sincerely, 

Original signed and mailed on 12/4/98 

SEAN BAGHEBAN, P.E. 

P.O. Box 160621 , Sacramento, CA 95816 Tel: (916) 612-3539 Fax: (530) 757-7564 
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FROM : PHONE NO. 530 7577554 

AQUA ENGINEERING 8c CONSULTlNG 

Water Rights • Bay Delta • Modeling • Desigo 

Mr. Chris Murray 
State Water Resources Control Board 
Division of Water Rights 
901 P Street 
Sacramento, CA 95814 

Subject: 332:CM: 29449,2.9450 

Dear Mr. Murray: 

t,IOV. 28 1998 04 : 2BPM P 1 

November 25, 1998 

This letter is to inform you that I will be representing Mr. Douglas Cole concerning water rights 
for the Marble Mountain Ranch. Mr. Cole has retained my services and notified the State Water 
Resources Control Board (Board) in his Nove.mlx..">t 18, 1998 letter. My clients and I are 
committed to working diligently with the Board staff to reach an equitable soluti.011. 

Also, per our telephone conversations on November 17 and 25, 1998, and considering the Jetter 
from the Board to my clients~ dated September 15, 19.98, I am taking the actions that are outlined 
below. 

• Filing a Registration of Small Domestic Use Appropriation; 
• Filing a Request for Cancellation of Application 29450, and a Statement of Water Diversion 

and Use; 
• Working closely with Board staff to modify and process application 29449. 

l would like tn thank you in advance for your professional cooperation and understandiug. Please 
do not hesitate to contact me if you have any questions or concerns. I can be reached by 
telephone at (916) 612-3539. 

Sincerely, 

OlUGlNAL SlGNED BY 

SEAJ."'1" BAGHEBAN, P.E. 

cc: Mr. Douglas Cole 
92520 Highway 96 
Somes Rar, CA 95568 

Mr. Ron Prestly 
Departrnent of Fish and Game 
Environmental Services 
60 l Locust Street 
Redding, CA 96001 

P.O. Box 160621, Sacramento, CA 95816 Tel: (916) 6 12-3539 Fax: (530) 757-7564 
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Chris Murray 
State Water Resources Board 
Division Of Water Rights 
P .O. Box 2000 
Sacramento, Calif 95812-2000 

Dear Mr. Murray: 

November 5, 1998 

I have been ask by my daughter and son-in-law, Heidi and Doug Cole, to assist in the resolution of the water 
rights issue pertaining to their Marble Mountain Ranch in western Siskyou County. They are currently struggling 
with preparations for an IRS audit and both are working practically around the clock to provide for the basic 
needs of their young family. Two nights ago, Doug provided me with a stack ofletters which have come to him 
from your Division office and from his attorney, Nancy Smith, over the past year or so. In digesting this 
material, I have begun to be a little educated about water rights , about the apparently extensive communication 
which has gone on between you and Nancy, and about an upcoming deadline of November 30, 1998 for getting 
this matter resolved. 

I believe you and I met on one of your visits to the Ranch and, although I feel quite comfortable speaking with 
you directly, I decided to write to you so that I might more thoroughly present my questions and concerns 
regarding the water rights issue as well as provide information and observations which I feel should be 
considered in the final resolution of the matter. It is my hope that after you have had an opportunity to look over 
what I have written here we can meet again somewhere to further discuss and finalize details. I trust that you are 
anxious to get an early settlement to this issue and so I am prepared to work with you in any way necessary to 
expedite matters. 

In a letter from Nancy Smith to Doug, dated October 7, 1997, Ms. Smith stated, "If you [Doug] proceed by way 
of permit, the State is prepared to give you a permit for 3 cfs. 11 Assuming this option is still open to him, I am 
certain that Doug would now agree to accept this flow rate as long as he has assurance that his future right to 
divert water from Stan shaw Creek (irrespective of flow rate), as set forth in the pre-1914 grant signed by 
President Taft, will not be compromised. 

Yesterday, I measured the flow rate in an eighteen-foot section of half-culvert which is a part of the canal 
carrying water to the Ranch. The inside diameter of this culvert is 29 inches. A small piece of cork was dropped 
into the center of the stream and it took 15 seconds for it to traverse the 18 feet of culvert. This latter velocity 
measurement was confirmed by repeated trials. From these measurements, I calculated the flow rate to be 2. 75 
cfs . Since this flow rate is just slightly in excess of what is necessary for the operation of our hydroelectric plant, 
I am perplexed over the variety of much lower, past estimates quoted in the various reports and letters available 
to me. I believe there is sufficient evidence to show that the carrying capacity of the canal has not been altered 
since its construction in the 1800's. A flow rate of at least 2.75 would have been necessary to support an 
intensive hydraulic mining operation and, later, to support the documented multiplicity of uses for water 
delivered to the Ranch, including the irrigation of pasturage supporting 100 head of cattle ( as attested to by a 
former owner, Lue Hayes). I find it preposterous that the State would expect us to come up with numerical data 
to validate water flow rates during a period of time when such rates were not actually measured and, indeed, 
when there existed no water rights laws to cause concern to anyone. 

Page 1 
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Perhaps you would agree that many laws, including those pertaining to water rights, were and are written and 
passed without sufficient atttention to or provision for special circumstances. I believe there is a very special 
circumstance, directly relating to the current issue of water rights for the Ranch, but which seems not to have 
entered into any of the documents I have read. The special circumstance I allude to is that neither electric power 
nor potable water has been made available to the Ranch by any public utilities company and therefor we are 
totally dependent upon an adequate flow of water in the Stanshaw canal for our basic living requirements. 
Should any agency impose a reduction of our current water flow, which flow by all accounts of former owners 
and residents has not changed significantly for well over one hundred years, our resident families would be 
uprooted, our sole source of income wiped out, and a tremendous (if not total) loss of financial resources 
essential to our future sustenance be incurred. Such action on the part of a government agency would, in my 
estimation, not only fail to meet the test of reasonableness, but would seem to violate our constitutional rights 
relating to our pursuit of life and happiness. 

It is clear to me that inherent in the establishment of State water rights laws is a concern for providing adequate 
water for possible future users downstream. In our circumstance, there is just one downstream user. His 
property is situated at the mouth of Stanshaw Creek and there is virtually no likelihood of a change in the use of 
his property which would require a change in the current rate of water supply to our ranch. 

In a recent letter signed by Harry Schueller and dated September 15, 1998, there is reference to a "recently
constructed reservoir" on the ranch. What was actually done was an enlargement of a long-time existing pond. 
Enlargement of the pond came about as a result of an arrangement which Doug made with Cal-Trans to dump 
material from a massive slide which occured about four miles upriver from the ranch this past winter. The 
dumping of this material on the ranch resulted in a savings of thousands of dollars to the State. The enlargment 
of the pond does not affect the flow rate in the canal, nor would it ever, and should therefore not be made a part 
of the current water rights settlement; it is a non-issue. 

May I once again suggest that, in view of the history of this matter and of the many circumstances surrounding 
the diversion of water to the ranch, we consider pro ceding with the formulation of a water rights document for 
the Marble Mountain Ranch which will assure 1) a continued recognition of the pre-1914 right to appropriate 
water from Stanshaw Creek for use on the Ranch, and 2) a maximum flow rate in the canal of 3 cfs. 

I trust that a satisfactory resolution can be reached soon but that you will be so kind as to extend the existing 
deadline, if needed, to provide sufficient time for the transfer of essential information between us. I remain 

Respectfully yours, 

R. Gary Squires 
92520 Hwy. 96 
Somes Bar, Calif 95568 
(530) 469-3437 

P.S. If you wish, we could speed things up a bit by conversing via E-mail. My address is: 
GARINGSQ@PCWEB.NET 

Page 2 
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Photo courtesy or Leona Bry•n 

JUNCTION SCHOOL - 1928 - SOMES BAR - Levella Conrad, Pauline Conrad Caroline 
Davi~, Sh~n Davis, Henry Dav!s, Frank Grant, Violet Johnnie, Dave Johnnie, J. Rosy Jerry, Lee 
Merrill, Sidney McNeal, Georgia McNeal, Gengia Ann Langford, Deane Langford, Miss L. Lewis. 

IRVING CREEK 

--m !'B~II)(, C'R;~ k / f st::Jfo Minerva Starritt 

The Irving Creek District was established in 191 8. The first school was a log building 
situated over the creek. The outdoor toilet was also over the creek. In the early days it 
was a custom on the Klamath River to build toilets over a creek. About 1925 the second 
school house was built of lumber by Frank Grant. A second classroom, dining room, 
kitchen and bathrooms were added in the fall of 1935 . John Spinks helped build the log 
school as well as the second building and the addition. 

At fi rst, school terms on the Klamath we.re only six or seven months from spring to 
early fall because many families lived across the ri ver from school. At high water, children 
could not get across the river. In the late twenties there were regular schoo l terms starting 
in the fall. 

John Spinks and his wife Lucy lived across the river at Roger Creek, two miles down 
the river from Irving Creek. They had six children, Roy, May, Chester, Bryon, Ernest and 
Willard. They were w ell liked and civic minded citizens. They were most anxious that 
their children get an education . 

Other families l ivi ng within walking distance wanted a school fortheirchildren. They 
included the Pattersons, Farnums, Johnsons, Drakes, Charleys, McCash, Layman, Toms, 
Al bars, H ickox and others. There were four Patterson children, W ill ie, John, and their two 
younger sisters May and Rose. They walked five miles to Irving Creek School taking all 
the short cuts along the narrow crooked road. The Patterson children never missed a day 
unless they were sick. The older children in the fam ilies took care of their younger sisters 
and brothers on their way to school. Madeline and Grace Charley lived at T Bar five miles 
from Irv ing Creek. They too walked. 

. "'::;-:, . 

1 
'~ 

:, .. 
-':'~ -.--There was money from the Office of Indian Affairs for Indian children, so lunches 
, consisting of milk, soup, sandwiches and cookies were delivered to the school. According 

;,.. 'Uo Mary Patterson (Lawe) the older boys would order as many as five sandwiches and eat 
· _, ;,every one or maybe give them to their w hite friends, w ho didn't have as good a lunch. 

' iMaryalso told me about the boys find ing lizard eggs along the d itch that ran along the side 
· .. • ~ t.the-school. They gathered up the eggs and little lizards and threw them on the floor in 
{' !front of the teachers desk. Pranks like putting water snakes or a frog in the teachers desk 

- .:e'~ common. Teachers joined in the fun most of the time with laughing and a little 
~::?isareaming. Ernest Spinks tells of one day before Christmas when the teacher let him and 

,•~ "fllhe boys out of school to get a Christmas tree. They all skipped and didn't return. Ernest 
\ :isot.a;good spanking from his dad. 
/~tf;~'.)Enrollment records no longer exist. A partial list of children attending Irving Creek 

f. : ... ~I from 1918 to 1929 follow: 
• ~~..J,Roy, Mary, Chester, Byron, Ernest and Willard Spinks; John, Will ie, Mary and Rose 
-'61 P..atterson; Ella, Anne, Henry and Ulysis Mccash; Arthur Layman; Lawrence and Gladys 
~- '." -hnson; Madeline and Grace Charley; Laura, Lottie and Henry (Buster) Farnum; Zona and 
?~J)rake. 
:;3;.~~:)ln the fall of 1935, I went to teach at the Irving Creek School. I had been teaching 

_.,.the11ower grades at Junction School at Somes Bar down the Klamath River from Irving 
::-Greek. ; It was my seventh year of teaching school on the Klamath: two years at Marek 
llielow Martins Ferry, two years at Orleans, and two years at Junction. I was no stranger 

·iio:ttie district. I knew the people and the children. 
· -~ ., ';"fhe school building was located at the junction of Highway 96 and Irving Creek on 
4Ule'hillside overlooking the creek. It was one large room approximately 20 by 40 feet with 

-'.~ nteroom 1 Oby 20 feet and a porch across the front. There were outside toilets. The 
.~children helped with the janitor work. 
; .,:.Mr. Guy McMurtry was Superintendent for the State Highway 96 and had the 
:ri:iighway Yard on his ranch above the school, now the Young ranch. He had cabins where 
1the1hjghway workers lived with their families. 
· { •John Waldner owned the ranch below the road where the school was located. He 
i:iinit;his wife boarded some of the highway workers and rented cabins to the other workers, 

f . ~'.;r.::'I•, 

Photo counesy of Minerva Srarrin 

lRVING CREEK SCHOOL - These boys all went to Irving School in the twenties. CL-R) Partly 
:shown, Alvis Johnson, Lawrence Johnson, Henry (Buster) Famau, Willie Patterson, Chester Spinks 
(standing), John Patterson, Ernest Spinks. In river, Willard Spinks, taken about 1929. 
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their families and the teacher. Waldner also operated a sawmill up Irving Creek. This 
ranch was once owned by Frank Harley, Halverson, and the Drakes. It is now the Blue 
Heron Ranch. The first cabin I rented was an old shed full of mice. I put traps everywhere 
but at night, mice would wake me running across my bed. A bit eerie. I soon rented 
another cabin. 

When school opened in September, I had fifty-two children and all eight grades. Most 
of the pupils were from families working on the road, and there were several Indian 
children. Five Indian children belonged to Chester Pepper. They lived at T Bar but never 
came to school. I had tried to get them to come to Junction without success. The oldest 
boy was sixteen and was driving an old car. Arrangements were made with Robert Dennis, 
the County Superintendent of Schools in Siskiyou County to have this boy transport his 
brothers and sisters and attend school ~imself to get his eighth grade diploma, beside 
helping me around the school. The money from the mileage, clothing, and free lunches 
helped keep these children in school. . 

One day in late September, Robert Dennis, County Superintendent of Schools in 
Siskiyou County, arrived to see how I was progressing. We offered him some graham 
crackers. To our embarrassment kerosene had seeped onto the shelf where the crackers 
and supplies were stored in the anteroom. We laughed about the entire episode but Robert 
decided some changes should be made. He said, " It looks to me as ii you need some help. 
I have a friend, Valeria Beym (Lange), who will graduate from Chico State in January. I 
will try to convince her to come down the river to Irving Creek School with you and teach 
the lower grades, but arrangements must be made for.another classroom, kitchen, dining 
room and bathrooms". These arrangements were made with the trustees and with John 
Wa ldner, who ran the sawmill. 

Meanwhile, I continued with my fifty-two children, with the help of members of the 
community. The hillside was leveled off for a playground. The State road equipment did 
their part. Tex Hunt's father was an excellent pianist. He came to school twice a week 
in the afternoons to help with the music for our entertainments. School programs were 
most important; there was no TV in those days. The entire community far and wide would 
come to the school plays and games. We were preparing a gala affair for Christmas. I had 
combined all grades into a history project of North America beginning with stick puppets 
ior the first three grades of cave men, Indians and old miners. String marionettes of U.S. 
history with President Washington and the revolutionary war, Lincoln and the Civil War 
were made by the upper grades. Parents were all involved. Santa and all his helpers and 
the singers were ready. The night arrives for our program. We had built a stage at the end 
of the room six inches off the floor and put candle foot lights on the stage. I was wearing 
a long white polkadot dress. In the middle of the program whi le I was announcing, I was 
standing too close to one of the footlights and my dress caught fire. Tex Hunt, one of the 
parents grabbed me and put the fire out. The show went on. 

Contributed by Joe Clyburn 

BIG HUMBUG SCHOOL - 191 i 
- located on Klamath River near Jack 
and Cecil Well's home. Back row: 
Robert (Bud) Clyburn, Tony Rose, 
Jim Clyburn; front row: Tom Cly
burn and teacher's children: Teacher 
Mrs. Desevado. 

I 

~~~ Willie Grider Adams \:.~~;;:~ 
0

•• ·-.~~--~ he first schoolhouse in Seiad Valley was erected in the summer of 1914. In those 
s; state law required an average daily attendance of seven pupils for a school, and when 

- · ,_. fuumber was reached, the men of the community got together and built the one-room 
~ -!l~lhouse. It was located in Seiad, under a huge live oak tree, by Grant Lowd ens ranch, 
·~:jjjtl'.there was a small creek about fifty yards from it. Now that schoolhouse is gone and 
~1J~ er one is built in Seiad near the old Ariel Lowden ranch. The first two years that I 
. ~ enUto -school before ours was built, I went to Hamburg and stayed with the Johnston 

~ry,..and that was also a one-room schoolhouse. 
',he·fall of 1914, we happily started in our own school, with Mrs. Massey as the 

r.-She stayed with us, the Tobe and Minnie Grider family. We lived on Grider Creek 
he river from the school, and each day, dad wou Id take us across the river and home 

· t night in a skiff. We (my sister Dorothy, Mrs. Massey and 1) would wal~ about a 
· d a half from home to the river. There were several times during the winter that 

-~ -iv.er would rise during the day and it was too dangerous to cross, so we would st~y 
''t:jl~jght-.with the Ariel Lowdens. That was in the days before the Copco Dam was built, 
-~ ~ere was no flood control. Johnnie Nutson lived alone with his father up the river, and 
* ~ _lked·a distance of four miles each way everyday, and he rarely missed a day of school. 
·w;:f;ilsthat started in the first year were Mabel Ladd; Johnnie Nutson; Audrey, Clayton and 
'.;~ isllowden; Dorothy and Willie Grider. One of the reasons I think we enjoyed school 
;f~'mluch-was the comradeship of other children as we all lived so far apart that we rarely 
-...? .• , .. 

atl.anyone to play with. 
•_;_,. : "The size of the building was adequate. A large window on each sid~ of the room, and 
.i.iro1tdoor. There was a small area partitioned off for our coats and shoes in the winter time. 
· ; w~.would wear knee gumboots in bad weather and change to our shoes at school , where 
~w._~leftthem at night. In the cloak room was a small table on which was placed a bucket 
l,ofav.ater, wash basin, bar of soap, towel, and a cup to drink from, which we all used. We 
-~le.turns going to the creek for a pail of water. In spite of the fact all of us used the same 
--~ tensils,·the only diseases we caught from one another were chicken pox and measles. 
~-_j;!.l.niront of the teacher's desk was a long bench. When a ~lass was called upon to 
~recite;,we marched up and sat on the bench and stood up and recited when we were called 
_°Qpon:to do so. It was a great honor for us to be called to the little blackboard to write or 
~ &k.:an arithmetic example. Of course, w hP.n one of us recited , the rest of the room were 
..ail~ears".and so we learned'irom each other. Each night the teacher appointed one of us 
"to.t lean the erasers after school - a chore we didn't like. 
~;. i We had two recesses a day, one in the morning and one in the afternoon. That was 

--aireat.time to play games; hop scotch, jump rope, hide the stick, marbles, and tops. In 
_::the.spring we tried to play a little baseball. There was a large madrone tree in back of the 
·xhoolhouse and we peeled the bark off and made belts to wear, which stained our clothes, 

,-torily;to go home and get a good scolding. Nevertheless, we didn't seem to stop. 
: ' 'Three of us graduated in the first class in June 1921 ; Mabel Ladd, Johnnie Nutson and 

.. myself. Our teacher was Gladys Westlein. In those days the schoolhouse served many 
purposes. Elections were there, general community picnics and community activities. I 
have many fond memories of the times I ~pent in grammar school , and it served as a sound 

~ckground for me to further my education. 

WR-193

005547



I > 

1. We (Lue and Agnes Hayes) offer the following testimony regarding 
the historical use of water taken from Stanshaw Creek for the ranch 
now known as Marble Mountain Ranch. 

2. I, Lue Hayes, declare: 
I am a resident of the State of California. My birthdate 
is 3/26/22. I reside at 38 Third Ave., Happy Camp California. 
was the owner of the real property located at 92520 Hwy 96, Somes 
Bar, Ca. from April 1955 to August 1970. I have personal 
knowledge of all of the facts stated in this declaration . If called as 
a witness I could , and would competently testify to these facts. 

3. I first came to know about the ranch when I was logging in the area 
and also looking for a steer to buy. I discovered the McMurtry place 
(now Marble Mountain Ranch) when I saw a herd of cows (owned by 
Albers) near the ranch. I asked Mrs. McMurtry about the cows and 
she said they were not hers. At that time she told me her ranch was 
for sale for $25,000. We were living in Eureka at the time but I was 
logging in Orleans with my partner Hank Lambert. I later asked 
Agnes, my wife, if she wanted to live in the country, and she thought 
that it would be a better place to raise the kids than in the city. I 
came back about 6 months later and looked again at the ranch and the 
water canal and all the ranch belongings. We moved onto the ranch 
with our family and lived there for about a year before we bought it. 

4. In 1955 I obtained the ranch from Mary McMurtry, the widow of 
California State road engineer Guy McMurtry. McMurtry bought the 
ranch and the accompanying water rights from a Mr. Hardy or 
Harding, who bought them from Sam Stanshaw. Our deed to the ranch 
includes the "ditch and water" and states we have the right to use it 
for any beneficial purpose. That original water right was for 100 
miners inches and was given by the United States Government in a 
document signed by President Taft. Sam Stanshaw got the original 
water rights to Stanshaw Creek so that they could hydraulic mine 
the gold there. He hired Chinese laborers to dig the ditches for him 
and set up the monitors to wash away the overburden. Those ditches 
ran all over the ranch and mountains behind the ranch and even the 
abandoned stretches are still there in good shape. 
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5. At the time of our purchase the ditch was used for domestic water 
consumption and agricultural uses. The ditch provided our only 
source of water, and at that time we had approximately 16 homes 
and outbuildings, 100 head of cattle at times, and irrigated hay and 
alfalfa pastures. In addition to my immediate family, we rented to 
state road workers , U.S.F.S. employees, and transient recreational 
fishermen . We used every drop of water carried by the ditch to 
service the families living on the ranch and irrigate our gardens and 
agricultural lands. Our primary method of irrigation was to turn out 
the water from the ditch in various places and flood our pastures. 

6. The soil at the ranch is very absorbent, and the water just 
dissipated into the soil. In rainy seasons or times that we consumed 
less water, the excess would either flow down the ditch to the back 
of the ranch and enter Irving Creek, or we would leave it fully 
diverted onto the ranch and let any excess flow accross the highway 
and directly down to the river. When the State of California built 
Hwy 96, the portion of water that flowed toward the highway during 
times of less use was a concern to them, so they paid for and built 
us two drop inlets and pipes at different points in the ranch. This 
way, when we flooded our pastures and had excess water, the water 
would flow under the highway and not damage the road and cause a 
sink. Those drop inlets are still there and still belong to the ranch 
for use in carrying excess irrigation water under the highway. All of 
the water we diverted from Stanshaw Creek ended up back in the 
river one way or the other. It either percolated through the ground 
and seeped into the ground water running to the river, or it traveled 
in a ditch or culvert to the river. 

7. During the rainy winter seasons, there was an excess of water 
running in Stanshaw creek and we only caught a portion of the water 
available. During the summer months, we were catching most all of 
the water flowing in Stanshaw creek. Our usage changed on a daily 
basis according to our farming needs. 

8. The dimensions of the ditch remained the same from the day we 
purchased the ditch to the day we sold the ranch and ditch. When we 
first moved to the ranch, the upper stretches of the ditch were still 
lined with the original redwood planking that the Chinese used to 
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catch Stanshaw Creek. They were pretty rotten at that time and the 
big floods that happened in 64-65 caused a big slide that took out 
what was left of the flume lining. We had to all go up and move dirt 
by wheel barrow and shovel to restore the upper section of the ditch. 
Trees would fall in the storms and either land in the ditch or the 
root balls would pull out the berm. It was a lot of hard work in bad 
conditions for my family to keep that ditch in good repair. In order 
to maintain the ditch in it's proper carrying capacity we also needed 
to excavate the gravel and silt periodically as it filled in, and 
maintain the flume. The flume often needed repair as the wood 
deteriorated, as piers settled, or if a tree dropped a branch onto it. 
We had to entirely replace the flume twice during our ownership. 

9. The ditch dimensions had not been altered since it's original 
construction in 1867 by Chinese immigrants hired by the Stanshaw 
mining company. The ditch varies in size according to the gradient 
of flow at various points and ranges from two and a half feet to five 
feet wide and from two and a half feet to one and a half foot in 
depth . I have examined the ditch in 1997 with Doug Cole and found it 
to be the same in size and location as when we owned it. You can 
also show the size and capacity of the original ditch by looking at 
the abandoned ditch runs that havent been used for 140 years. They 
are the same size as the ditch run that was maintained for the ranch. 

10. The Forest Service began logging and road building in the Stanshaw 
drainage during 1967. Since Stanshaw creek has a high capacity to 
carry sediment, a lot of the gravel put into the river by those 
activities began to fill our ditch . We had a lot of trouble keeping the 
ditch from silting and graveling in and we installed a settling tank 
at the upper end to catch some of the debris. We wrote complaints 
to the Forest Service and our Congressman and after a long 5 year 
battle, the Forest service paid us for the damages incurred to our 
ditch. We still have some of the letters written during the settling 
of this claim, although they still would not admit guilt while 
handing me the check. It was a federal level act signed by President 
Taft in 1911 that gave us our permanent water rights, and the 
federal government still recognized those rights when they gave us 
a $15,000 check for damages to our ditch in 1972. 

11. During our ownership of the ranch we changed some of our uses of 
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the water. At first, all the houses and cabins were rented to 
California State Road workers who were building the highway and 
were maintaining a large construction yard on the ranch. We had a 
large community on the ranch that was complete with a school 
teacher residence. But the steelhead fishermen were needing places 
to stay with their R.V.s and campers and we got a lot of traffic with 
the improved highway and the good fishing. Since McMurtry had all 
the houses and cabins rented to the state workers as permanent 
residents, we built R.V. sites and 1 O additional new cabins on the 
ranch and began to serve the fishermen that would come to catch the 
steelhead and salmon . 

12. We also put in a pelton wheel generator that gave us electricity. Our 
first penstock was a 4" line and it barely gave us enough power to 
keep the lights and refrigerators on. Later we increased to a 14" 
pipe and a larger pelton wheel that is still in use today. As my boys 
grew up we all worked that ditch at any hour of the night and in the 
middle of storms to keep it running . Jerry Hayes got so he could run 
up the hill to the ditch in about 5 minutes if we lost power. I could 
sleep with one eye open and watch the lights to know if the ditch 
was still running . During this time, we began to rely more on the 
rentals and the fishermen for business, but we still used every drop 
the ditch could carry, and we often needed more than was available 
in Stanshaw Creek to catch during summer season. 

13. When California began to do a long range water plan to determine 
how much water could be shipped South, the state began an inventory 
of all the existing water rights and users in the North. They had to 
determine how much water had to be left in the North to meet those 
needs. In the fall of about 1958, a state employee came to our ranch 
once for this inventory When we walked the ditch, he approximated 
the volume of water in the ditch at that time by dropping a leaf in 
the ditch and tim ing it as it flowed down the flume. He promised me 
that that measurement would never be used as a tool against me. It 
bugs me that somebody now has the document with this man's water 
flow measurement, and is now trying to use it to show reduced 
flows then. He came once and took one measurement during a season 
of lower flow, and he did his work by dropping a leaf! 
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14. There are many others besides me who have worked on the ditch to 
help us and the other owners keep it running . Ernie Spinks was 
around then . He is still living and has a house across from Al 's 
garage. He can verify the continued use and size of the ditch . My old 
logging partner Hank Lambert used to help me keep the ditch. He 
still lives in Orleans and he can tell you about it's size and use. And 
of course, my boys can tell you anything you want to know about the 
ditch and how we used the water. 

15. I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 
Executed this Jd day of ~a~ .. , 1998, at Somes Bar, 
California. ~ 

Signed: ---£._Ji/{;,d cl~ 
t 
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Photo 1 

Stanshaw Creek POD. Diversion ditch takes off to 
the left, Stanshaw Creek flows to the right. 
Headworks is constantly maintained and repaired 
with cobbles imd grave.I. 
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Photo 2 

Stanshaw Creek POD Closeup. Ditch headworks 
shown with GS Rod (4' 10") lain across ditch. Water 
is approximately 1,4 foot in depth. 
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Photo 3 

Stanshaw Creek POD showing ditch contouring the 
hillside to the left and Stanshaw Creek dropping 
down to the Klamath. 
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Photo 4 

Stanshaw Creek ~OD looking upstream at diversion 
point. 
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Photo 5 

Diversion ditch near POD. 
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Photo 6 

Diversion ditch near sediment trap. 

WR-193

005565



WR-193

005566



Photo 7 

Diversion Ditch and flora. 
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Photo 8 

Diversion ditch where it crosses a slide. Note the 
structure to the right of the photo which appear to 
have supported a flume at one time. 
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Photo 9 

GS rod marks location of flow measurement. This 
photo is downstream of the slide, looking upstream. 
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Photo 10 

Location of flow measurement. 
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Photo 11 

Diversion ditch. 
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Photo 12 

Corrugated metal flume. 2 Yi feet wide at top 
flowing 0.75 feet deep. 
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Photo 13 

Diversion ditch and flora. 
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Photo 14 

Diversion ditch and flora 
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Photo 15 

Tenninus of ditch. All water is diverted into the 
flume shown, which flows into a tank and then the 
pen stock. 
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Photo 16 

Photo taken from the water tank looking up the flume 
at the terminus of the ditch. Debris screen is visible 
in foreground. 
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Photo 17 

Photo is taken from termim1s of the ditch looking 
down the flume at the tank. Notice the penstock 
emerging from the right side of the tank. The water 
in the flume disappears through the leaf screen into 
the tank. 
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Photo 18 

Penstock is taking all the water. 
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Photo 19 

Tank is full and no excess water is bypassing the 
pen stock. 
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Ken Harless 
4876 Hilo St. 
Fremont, Ca. 94538 
510-656-6869 

I (Ken Harless) lived at what is now Marble Mountain Ranch from 1947 to 
1948. At that time the ranch was owned by Mary McMurtry. 

I was responsible for the maintenance of the ditch carrying water from 
Stanshaw creek to the ranch. At that time the water from the ditch was 
used for domestic consumption and agricultural purposes (raising hay, 
fetch, gardening , etc.) 

To the best of my memory, I understand that the ditch had been in 
continual use for the same purposes since it's original construction by the 
Stanshaw Mining Company in the late 1880s. 

Signed: 

Ken Harless 

t0 -"-\-~ ~~ '0J : D 6\.,~ ~ 0 / ·i,,l l q +
(J{u ~d( M , {_k $I IQ 7 

Date : Y;:i._; / 9 J 
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RECORDING REQUESTED BY: 
Klamath National Forest 
1312 Fairlane Road 
Yreka, CA 96097 

lEFS 

' ' SI S!.: 

tbr 5 I 21 PH '97 

AND WHEN RECORDED MAIL TO: 97005031 
Harry Frey 
Klamath National Forest 
1312 Falrlane Road 
Yreka, CA 96097 

REAL PROP::RTY TRANSFER TAX s_l.JQ__ 
U5(5 hy: :;;7i,Jcr1 [_·-}'7} U M ~ 

DECLARED: 
BY AND FOR: U. S. Forest Service 

UNITED STATES DEPARTMENT OF AGRICULTURE 

FOREST SERVICE 

QUITCLAIM DEED 

Sll.W 

THIS QUITCLAIM DEED. made this&_ day of ®L_, 191/, between the UNITED STATES 
OF AMERICA. acting by and through the Fcrest Service, Department of Agriculture, hereinafter called Granter. 
and DOUGLAS T. COLE AND HEIDI ANN COLE, husband and wife, as Joint Tenants, hereinafter called 
Grantee. 

WITNESSETH: The Grantor is authorized to convey certain National Forest System lands by the Act of 
January 12, 1983 [96 Stat. 2535; 16 U.S.C. 52~c] . 

NOW THEREFORE, the Grantor, for and in consideration of the sum of SEVE' J HUNDRED FORTY ONE AND 
N0/100 DOLLARS ($741.00J. the receipt whereof is hereby duly acknowledged, does hereby remise, release. 
and quitclaim unto the Grantee, its successors and assigns. all its rig t11, title, interest. and claim, in and to 
the real property situated in the County of Siskiyou, State of California, described as follows: 

A parcel of land lying in Section 33. Township 13 North, Range 6 East, Humboldt Meridian, Siskiyou County, 
California, d2.scribed as fo llows: 

Beginning at AP 8 of Tract 48. on tnt iine between Tracts 48 and 49, thence S 0° 13' E, 120.00 feet along 
the west line of Tract 49 to a witness point, which is a standard USDA Forest Service aluminum post with an 
aluminum cap; tt'ience continuing S 00 13' E, 13.38 feet; thence leaving the west line cf Tract 49, 
N 70° 25' 29' W, 328.87 feet along the right-of-way line of California State Route 96, to a t&ngent curve, 
concave to the southwest. having a radius of 5066.00 feet and a central angle of 00 47' 55'; thence aiong said 
curve nnd the right-of-way line. 70.6i feet to a point on line 7-8 of Tract ~8. which is Wer.t along said line 376.05 
feet from AP 8; thence East along said line 7-8, 376.05 feet to the Point of Beginning. 
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·.~ 97005031 

Containing 0 .57 acres, more or less. 

This quitclaim deed is SL'bject to all valid and existing rights and interests of whatsoever nature. 

IN WITNESS WHEREOF, the Granter, by its duly authorized representative tias executed this quitclaim deed 
pursuant to the delegation of author;ty promulgated in Title 7 CFR 2.42 and 49 F.R. 34283, August 29, 1984. 

UNITED STATES OF AMERICA 

By•~~~ 
STEPHEN~ON 
Director, Natural Resource Management 
Pacific Southwest Region 
i=orest SeNice 
United States Department of Agriculture 

State of 

County o1 

On~ 

sona!ly ap~ 

gion, Fores 

whose nam 

his authoriz 

which the p 

WITNESS rr 

I 
Signatl]re_>l. 
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10246 

TELEPHONE 1100 

SlliiMi OJuaa1Awl!Wll'fM&ar 
Y.IIUIA, CALU'ORNIA 

7it/, ..J,.,...,,,,,c, - l,cr#wJ 

9418 6~4~T 1)1:1:1) 
(JODCT TEJfAXCY> 

For v alue received MAR! McHURTRY, a widow 

GRANT .. ~ ... . to IlUE HAYC:S 111d AGNES M, HAYES, his wife, 

u JOINT TJ!:NANTS, with the rlaht ol 1urvlvonhlp, all L'l~t real property 11tuate In the 

, County ol 81.oklyou, State ol Calllomla, deocrtbed u loUowo: 

The Southeast quarter of the Northwest quarter of the fuuthwest quarter J 
the Southwest quarter of the Northeast quarter of the Southwest quo:!lterJ 
the North half of the Northwest quarter of the Southeast quatoter of the 
Southwest quarterJ the Northeast quarter of the Southeaot quarter of t.he 
Southweet qus~ter J the Northeast qua:t,tor of the Southeast quat,ter of 
the Southeast quart.er of the Southwest quarterJ the Northwest quarter of 
thA Northwest quarter of t he Southweet quarter of t he Southeast. quarter; 
t he South half of the Northwest quarter of the Southwest quarte r of the 
Southeaet qnarter and the Sou thwest quarter of the Southwest q.iarter of 
the Southeast q uarter of Sect.iC>n Thirty-three (JJ) Township 13 North,Range 
6 F:ost, H\ll!tboldt Base and Meridian. 

Toeether with all water rigtite, and water ditche s thP.r e unto belong:l.ng or 
in 111ywise 11pre r taining or used in connection with the above described 
prope rt:,. 

WITNESS 11\Y ha.nd this t.hird day of June, 19S5, 

STATE OF CALIFOIINIA 

1. ••· r 11 

On ~~~.3.~:.~J;:.·.~~-~~:~.~:::: ................... 1 
....•. .. , 19.55 ... ; . 

h• ro.-c "'•· ........ .. 1:141r.&ar.e.t ... i11n.1.e.~1n.::............ .. ...... .. ...... I 
n Notary Public; In ond tor uld ................................................ County, 
peroonnlly appu red ... MAry .}iclmr..tey ................................. ..... . 

;~·;~~~·.:·.·.··;~~~·~··~~~·~··:i :ii:::::::··~·~b~~;;i;~;·~o k~:-;~;r~:u!.~t~ 
and acknowled1ed lo me lhol ... 11 .. he ........ ueait~, lbolablt. ···., ~ . 
........ ~ .AA../.1:: .. w.-~ .... .;..~ ;:.: ..• ~r ....... ::;,;:: 

. - 1·1 Notary Pub~ : ·: '. ·; ; ', .". ' :," '. 
-' ~ .. . . . 

My comm Inion oxplru ... Aucu.:i.t. .. 21._19.SB;.:.. · · . /') 

QR.\MT DEED cnmrvlDUAL> (JOINT TENANCY> 
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,,,. 
1-,· RECO RDE D ,:\ f H ::: :'. 1

.; :~ ~ , 7 Or' 

SfSKJY!lU ... CQU~IT JtritD.a., 
Recording requested by: 

SISKIYOU COUNTY TITLE CO. 'O\T lC i /.;:. ; ,·>.: ·-:~ : 
AND WHEN RECORDED MAIL THIS DEED AND 
UNLESS OTHERWISE SHOWN BELOW, MAIL 
TAX STATEMENT TO: 

f SI SY1 i Y . . · ' 1 i : • ,·, 1.. l i F. 

Name: Mr. & Mrs. Norman Cole 

Mailing P.O. Box 128 
Address: 

City/State/ifplights Landing, CA 
95645 

Fee $14 . 00 Pd . 

Order No. SPACE ABOVE THIS LINE FOR RECORDER'S USE 

mRRECIORY Grant Deed 
THE UNDERSIGNED GRANTOR(S) DECLARE(S) 

DOCUMENTARY TRANSFER TAX IS $ NONE 
ocomputed on full value of property conveyed, or 
Dcomputed on full value less value of liens or encumbrances remaining at 

time of sale. 
ounincorporated area Deity of , AND 

FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, 

ROBERT E. YOUNG and MARY J. YOUNG, husband and wife 

hereby GRANT(S) to NORMAN D. COLE and CAROLYN T. COLE, husband and wife as 

Joint Tenants 

the following described real property in the 
County of Siskiyou , State of California: 
an undivided 86.67% interest in and to the following: 
SEE EXHIBIT "A" ATTACHED HERETO AND MADE A PART HEREDF. 

TOGETHER WITH ALL WATER RIGHTS APPURTENANT THERETO. 

THIS DEED IS BEING RECORDED TO INCLUDE WATE · Rr 

Dated - ~D~e~c~em=b~e=r~9'---4-. ___ , 1 9 --24. 

STATE OF CALIFORNIA 
COUNTY OF ~ ,~\l.,'\_00 
On 12 /29 /94 before me, the undersigned , a 
Notary Public in and for said State, personally appeared 

ROBERT E. YOUNG and MARY J. YOUNG 
personally, known to me (~ ~4A-&-Ba&i-s-ef 
satis-f.ac:to.c.y~ to be the person(s) whose name(s) 

~ /are subscribed to the within instrument and acknowledged 
to me that ~ /they executed the same in b~ r/their 
authorized capacity(ies), and that by ~ /their signature(s) 
on the instrument the person(s), or the entity upon behalf of 
which the person(s) acted, executed the instrument. 
WITNESS my hand and official seal. 

ND FOR SAID ST 
MAIL TAX STATEMENTS AS DIRECTED ABOVE. 
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95000071 
EXIIIBIT II!\." 

l\l..L '1111\'l' IWJ\L PROPF:Rl'Y SI'IUl\TE IN 'l11E CUJN'I'Y OF SlSKIYctJ, Sl'J\'l'E OF CAl.LTFOnNJ.l\, 
DFSC1UUED l\S FOLl.CMS: 

Pl\HCETJ I: - l\n urx:Ji v i.ded 86. 67% interest in and to U,e follCMing: 

'lhe Southeast l/4 of the Northwest 1/t\ of tJ1e SoutJ,west 1/t\, tJ,e Southwest 1/4 
of tJ1e NorU1east 1/t\ of the Southwest 1/'1, t-J1e NortJ1 1/2 of the NodJ1wesl: l/t\ 
of tJ1e Southeast 1/4 of. the SouU,weBt 1;,1, U1e Northeast 1/'1 of tJ1e Southeast 
1/4 of U1e Southwest 1/4, the NortJ1eas t 1/4 of the Southeast 1/4 of U,e 
Southeast 1/'1 of tl1e Southwest l/'1, the Northwest 1/4 of the Northwest l/4 of 
the Southwest 1/'1 of the Southeast 1/'1, the South 1/2 of tl1e Northwest 1/4 o[ 
the Southwest 1/'1 of the S0uthe;:1st l/1, m\C.l the Southwest 1/4 of the S0uU1west 
1/'1 o[ the SoutJ1east 1/4 of Section JJ, Tc'-'Jt\Sh .ip 1J North, Harqe 6 East, 
Humboldt Base and Meridian. 

EXCEPI'ING 'l11EnEFRCl1: All t.hat port.ion o( the Southwest 1/4 of tl,e SouLheast 
1/4 of Section 33, rl'ownship 13 NortJ1, RatlCJe 6 East, Hl.tmlXJldt Meridhm descr..i.bed 
as: 

Deqi.nning at tl1e South 1/4 corner. of said section: U1ence East 330 feet to the 
'1'rt1e Point of Beqinning; thence East 330 feet along U1e South .Une of sahl 
Section to the F.tist boundary of the IUE Hl\YFS property; thence North 330 feet 
along U1e F.ast line of said Hayes property; thence West 330 feet; U1ence South 
JJO feet to the True Point of Deqinn:i.ng. 

FURntER EXCEPlTNG those port.ions of tJ1e lmd .in the West 1/2 of the Southwest 
1/4 of the S0uU1east 1/4, and in U1e Southwest 1./1\ of Secti.on 33, 'l'c:Mnsh.ip 13 
North, Hange 6 East, lltnnboldt Meridlan, as conveyed to JJJE 111\YES et ux, by deed 
recorded ;July 1, 1955, in Book 352 at page 253, orrlc.i.al Rec.ords of Siskiyou 
County, lylr~ SoutJ1erly of the line described as follows: 

Conmlend.lYJ at a IXJint on the South line of said Sect.ion 33, fr.om wh.i.d, the 
comer common to Sections J and tl, 'l'ownship 12 North, Range 6 F.t1st, lhnnboldt 
Meridian, and Sections JJ and Jtl, 'l'CMnsh ip 13 Notth, nan9e 6 East, llumholdl: 
Meridian, bec1rs South 88 51' '11" F.ast, 1769.1.9 feet, said po.int also being 
Engineer's Stat.i.on "A'' t\.791·77.JS P.O.C., as establ.lshed from tl1e 1Jep<"Jl.:-Ln10nt of 
Public Works 196'\ survey betwee.n sci1es J.\:.U" and ·r.i. Creek Road Ol-Sis-96: thence 
fr·om a lat¥;Jent whid1 bears North 47 20' 27" West, alot~ a curve t.o the .left, 
havinc; a radius of 1000. 00 feet., U1t:-ough an angle of 07 37' 11", a dist.ance of 
1J2.99 feet to Engineer's Stat.ion "l\" 401.·11.0.34 F..C . , as establ.ished from said 
survey; thence North 35° 02' 22" East, 100600 feet t .o a point herei 11bel CM 
referred to as Point "B", thence NortJ1, 5'1 57' 38" West lBO feet lllCH.:-e or less 
to the East line of the West 1/2 of the Southwest 1/4 of U,e SoutJ,east 1/'1 o[ 
said Sect.ion 33, be~{~ the 'l'RUE IDlNl' OF BEX;INNJNG of llii.s Hne; t.J1ence, 
continuing Nortl1 54 57' 38" West, 61.0 feet to n po.i.nt for a total di.stance of 
790.'12 feet from said l'J.int "B"; thence Soub11 35° 02' 22" West, 3'1.00 feet; 
thence, from a tar19ent which bears North 5'1 57' 38" West, a·tgnq a cutve to the 
le(t, havinq a rach.us of 1266. 00 feet, t.hrouqh an ar~le of H 29' 35", a 
distance of 320. 2'1 feet to a {XJint here.inbelCM referred to as Iui nt "C"; thence 
North 69° 27 • 13" West 520 feel:, more or less, to the West line of the Et1st 1/2 
of the F,ast 1/2 of the Southwest 1/'1 of said Section 33; thence c.ont: .i.nufrq 
North 69 27' 13" West, 290 feet, more or less to the South 1.i.ne of the Norl:h 
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J/2 of the ~or~~h l/2 of th0 S?ul-J1e<1st 1/'1 of U1e Southwes~ 1/4 of ?ection 33: 
thence cont1nuuy;J Nort.h 69 2 7' lJ" West, 47 feet t .o a po.int, herernbelc:M 
referred to as fb.i.nt "D" for a total distance o[j 857. 37 feet fr.om sai.d Poi.11t 
"C"; tJ1ence from a ~,~ent which bears Nor.th 69 27' 13" West alotYJ a cutve to 
the left., having a radius of 5066. 00 feet a dlstance of 355 feet, mor-e or less 
to the West li.ne of the S0uU1east 1/4 of the Southwest 1./4 of said Secti.on 33: 
U1ence continuirrJ alot¥J last said curve, a distance of 335 feet t.g a point, 
herei.nbel.CM referred to as Point "E", thtuugh a total arqle of 07 '1ij' 15", arxl 
a total distance of 690.03 feet from sa.id f'oint "D": tl1ence NortJ1 41 41' H" 
West, 178 feet, more or less, to the South line of tl1e North~est 1/4 of the 
Southwest 1/4 of said Section 3J; thence continuing North 41 41' 1'1" West 1J8 
feet to l' point for a tot.al distance of 316. 31 feet from &,id lu.lnt "E": thence 
North 76 12' 01 11 West, 128 feet, more or less, to the Iulnt of 'J'ennh1aU.on of 
thls line on t.he West line of the East 1/2 of the Northwest 1/4 of tJ1e 
Southwest 1/4 of said Section 33. 

F.XCEPI'lNG 'I11EREFRCM lhat pot-tion U1ereor 1 y.i lYJ Southerly of the lltie descd bed 
as follows: 

Connrencing at sai.d Enginee5's stat.ion "A" '101.HO.J,t E.C., herelnr1bove · 
described; tJ1ence North 54 57' 38" West, 159.66 feet; thence S0t1U1 35° 02' 22" 
we5t, 225. 00 feet to a [XJint hereinbelow refer.red to as Point "F"; tJ1e.nce NortJ1 
11 17' 26" East, 17 feet, more or less, to the South line of said SecUon 33, 
behrJ the 'I1ME FOlNr OF Bft;INNING of thls line: thence contlnuing Nort11 n° 17' 
26" East, 120 feet to a pobnt for a total distance of 136.57 feet from said 
Point "F"; thence No;th 54 57' 38" West, 575.76 feet; tl1ence from a tn,rJent 
which bears North 54 57' 38" West, alolJ.J a curve to the left, havJng a radius 
of 1100. 00 feet.6 through an angle of 1'1 29' 35", a distance of 270. 25 feet: 
tJ1ence North 69 27' 13" West, 115 feet, nnre or less, to the rojnt of 
'l'ermination of Uds Une on the West line of the East 1/2 of the East 1/2 of 
tl1e East l/2 of U1e Southwest 1/4 of said Section 33. 

ALSO EXCEPl'.lNG '111EnEF1~ tJmt portion thereof cotweyed to F.[WIN T. Md-11\tltHS, et 
ux, by l~ed recorded January 19, 1965 i.n Dook 512 at page '157, OEflcJal Records 
of Sl.skiyou County. 

'l11e bear.itYJS used in tJ1e nbove description are on the c.al.i.fot11 .ic1 Co-ontlnate 
System Zone 1, and U1e distances are surface. 

PJ\HCEL, II : 

'Jhat tx>rUon of the lanis h1 U1e Southwest 1/'1 of the S0ut11east 1/tl of SecUon 
33, 'l'own ... ship 13 North, Hc,rqe 6 East, H.M., conveyed to U1e state of Callron1la 
by deed recon]ed [)?.ce}nber 15, 1965 in nook 524, Offlci.al necotds, pt,ge 98, 
S1.sldyou County Re<"....ords, lying Northeasterly of a llne described as follows: 

ConTJTIP...ncing at a r:oi nt on the South Ji ne of said Section 33, from whld1 Uie 
corner corrm10n to Sectlons 3 and 4, Tc~msldp 12 North, Range 6 F.t:,st, 11.M., and 
Sections 33 and 34, •rc,...mship lJ North, HarlC)e 6 F.ast, lt.M., hears S0uU1 88° 51' 
44" East, 1769.19 feet, said point also be1nq Englneer's station "A" '179177.35 
P.O.C., as established from the Department of Publlc Works 1.964 Stttvey belweeJ1 
So~s Bar and 'l'i Creek, Road Ol-Sls-96; thence from a tat¥Jent Umt. beam NorU1 
t17 20' 27" West, alo~ a a.n:ve to the left with a radius of 1000. 00 feet, 
t.h5ough an angle of 07 37' 11", for a d i.stanc~ of 132. 99 feet; thence Norl:h 
35 02' 22" East, 100.00 feet; thence North 51 57' 38" West, 102 feet, more or 
less to the Point of Intersection w.ith U1e F.ast l.i.ne of sa .id land, last said 
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pobnt befog the TRUE ronrr OF nn:;JNNING of this parc..el tllence contirn1irq North 
51 57' 38 11 We.st, 117 feet, nore or. less to the fulnt of 'rennlnatJon of this 
line on tJm North line of said lc11x.ls. 

'Ihe bearirKJs uc.;ed in the alx:Ne description are on the callfomia Co-ottHn 
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Recording requested hy: 

SISKIYOU m uNTY TITLE m. 
AND WIIEN RECORDED MAIL THIS DEED AND 
UNLESS OTHERWISE SHOWN BELOW, MAIL 
TAX STATEMENT TO: 

Name: Mr. and Mrs. fuug Cole 

Mailing 92520 Hwy. 96 
Address: 

City/State/Zip Sanes Bar, CA 
95568 

off1,:1,~~ ~ :. - .. :-;~ 
' SI SK!':' :,.: · •.-: . . ,_;•. [ if. 

DEC 30 . 3 00 Pli '9~ 
9401812i 

.,0, ._ .... :::, .. · :,:_._.'. ~JL--
M J...{.; .. ·i - .• r • __ .- ... -..,.~ -.. 

$14.00 

Order No. 60696-dn SPACE ABOVE THIS LINE fOR RECORDER'S USE 

Grant Deed 
THE UNDERSIGNED GRANTOR(S) DECLARE(S) 

DOCUMENTARY TRANSFER TA X IS$ 88 .00 
::tN:omputed on full value of property conveyed, or 
ocomputed on full value less value of liens or encumbrances remaining at 

time of sale. 
Dunincorporated area Deity of , AND 

FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, 

RJBERT E. YOU1'.'G and MARY J. YOUNG, husband and wife 

hernlJy GRANT(S) to IXlUGLAS T. OOLE and HEIDI ANN OOLE, husband and wife nS 
Joint Tenants 

the follo w ing described real property in the 
County of Siskiyou , State of California: 

SEE EXHIBIT "A" A'ITACIIED HERE'JD AND MADE A 

STATE OF CALIFORNIA 
COUNTY OF <;,1S~ I Yt> l-l 
On 12 /29 /94 before me, the undersigned, a 
No tary Publi c in and for said Stale, personally appeared 

Robert E. Young and Mary J. Young 

personally, known tu me (or proved to me on the basis of 
satisfa ctory evidence) l o be the person(s) whose name(s) 
is/are subscribr.d to the within instrument and acknowledged 
to me that he/she/they executed the same in his/her/their 
authorized r. 'lpacity(ies). and that by his/her/their signnture(s l 
on thr. instrument the person(s). or the entity upon behalf of 
w hich the pcrson(s) acted, executed the instrument. 
W ITNESS my hand and official seal. 

:••oooooouo oo$ ~ •e~~oG6oooo o ~ 
9 DENISE D. NIXON ! 

COMM. # 1011 830 '
\ \+--C,;i/t:rt,7 NOTARY PU BLIC - CALIFORNIA [;; 

• SISKIYOU COUNTY .... 
• My Comm. Exp. Dec. 26 1997 • 
••••••••~••••~v• ~ o~ooe~oeQO: 

MAIL TAX STATEMENTS J\S DIRECTED ABOVE. 

-------- ---- --------------- - - -
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EXHIBIT "l\" 

J\U, 'J.11!\'l' IWJ\L PROPERTY Sl'IUl\'rE IN 'l11E m.JN'I'Y OF SISKIYOO, Sl'Nl'E OF CJ\r.tFOnNIT\, 
DI!SC1UOED J\S FOLill'/S: 

'lhe Southeast 1/4 of the Northwest 1/4 of the Soutl1west 1/4, the Sot11J1west l/4 
of the Nor.U1east 1/4 of the So11thwest 1/4, the North 1/2 of U1e Northwest l/4 
of the SouU,east J./4 of the Southwest 1/1\, the Northeast 1/4 of tl1e Southenst 
1/4 of the Southwest 1/4, the Nortl1ec1st 1/4 o[ tl1e Soutlleast 1/4 of the 
Southeast 1/1\ of U1e S0utJ1west 1/1\, the tlorU1west 1/4 of the Northwest 1/4 of 
the S0uU1west J./4 of the Southeast 1/4, U1e South 1/2 of the Northwe.st 1/4 of. 
the Southwest 1/tl of the Southeilst 1/tl, and the Southwest 1/4 of the Southwest: 
1/4 o( the Southeast J./4 of Section 33, 'l'a.-msldp 1J North, nancJe 6 Fast, 
lllm1bolclt Dase and Meridian. 

EXCEPI'UIG 'I11EREFRCM: l\ll that por.t.i.011 o( the Southwest 1/4 of U1e Soul-.hec1st 
1/4 of Section 33, 'l'awnship 13 NorU1, nange 6 East, Humboldt Merid.i.an descr.i.bed 
as: 

Beginning at U1e South 1/4 corner of saJ.d sectlon; U1ence F.ast 330 feet to t.he 
'l'nte Po.int of Beg.innfr,g; tl1ence East 330 feet c1long the Soutll llne of sc1_\d 
section to the F.ast bourrlar.y of the lUE Ill\YFS prnperty; thence Not.th 330 feet 
along the F.ast line of said Hayes property; thence West 330 feet; U1e11ce South 
330 feet to U1e 'l'rue Point of Ueq ilm.i.ng. 

FURllTF.R EXCEPrJNG those portions of. U1e lond in the West 1/2 of U1e S0nU1west 
1/4 of tl1e Southeast 1/'1, ard in U1e Southwest 1/'1 of Sectlon 33, 'I'c1wnsh1p 13 
North, Han,;e 6 East, Humboldt Meridian, as conveyed to I.IJE Hl\YES et t1><, by deed 
recot:ded ,July 1, 1955, in Bcx:>k 352 ot page 253, oU1clal Records of S .i.skiyou 
County, ly lng S0uU1erly of U1e line descdbed as follows: 

Commenc.ing at a pojnt on U1e Soulh line of said Section 33, fr.om wh.i.d1 the 
corner common to Sections J nnd '1, 'l'ownsld.p 12 North, nr\nge 6 F.ast, 1lu111l.x1lllt 
Meridian, oncl Sections .36 and 3'1, 'l'a.vnship 1) Not:U1, Range 6 li';:lst, llumho.ldt 
Meridian, bec1rs South 88 51' 4'1 11 F.ast, 1769.19 feet, said po.int also being 
E:ngineet-•s Stc1t.i.on "A" 4791·T7.J5 P.O.C., c1s establ.ishe<l from tl1e 1Jep,:irtn10nt of 
[\1blic Works 1.96'1 survey between sciies l.\.:n- ancl 'l'i er.eek Road 0.1.-Sis-96; U1ence 
from a tangent which bears North '17 20' 27" West, alot~ a curve to the left, 
having a rodius of 1000. 00 feet, Un-ough an angle of 07 T7' 11", a tHstnnce of 
132.99 feet to Engineer's Sl:c,t.ion "A" '181-1-1.0.3'1 E.C., c1s est.abl.ished fr.am said 
survey; tl1ence NorU1 35° 02 1 22" East, 100600 feet to a point here.inbelCM 
referred to c\S 1-0int 11 8 11 , thence NorU1, 5'1 57 1 3811 West 180 feet mote or. less 
to U,e East line of the West 1/2 of the Southwest 1/'1 of the S0utl1eost J./4 of 
scl.i.d Sect.ion 33, bebt,g tl1e 'I'RUP. ronrr OF nrx:aNNING of tl1is llne; the.nee, 
continuing Nortl1 54 57 1 38" West, 610 feet to a0po.lnt for a total distance or 
790.42 feet from said 1-0lnt "n"; U1ence S0ub'1 35 02' 22 11 West, 3'1.00 feet; 
thence, from a tm~ent which bec1rs North 54 57' 38" West., a18ncJ a curve to U1e 
left, having a rc1thus of 1266.00 feet, throu9h an c\ngle of l'1 29' 35", a 
distance of 320.24 feet to a point hereinbe.lCM referred to as Pojnt "C"; thence 
NorU1 69° 27' 1311 West 520 feel, more or less, to tl1e West line of the F.ast l/2 
of the F'flst 1/2 of the Southwest 1/1 of said Section 33; thence conU11uj.1¥J 
Nortl1 69 27 1 1311 West, 290 feet, more or less to the SouU1 1.lne of the North 
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J/2 of the North l/2 of th~ SouU1e,"\st 1/4 of the Soutl1west 1/4 of Section 33; 
U1ence continuing North 69 27' lJ" West, 47 feet to a poJnt, her.einbelow 
referred to as foint "D" for a totnl distance 0 6 057.37 feet from said roint 
"C"; thence from a ta~ent which b&"\r.s North 69 27' 1311 West c1long cl cutve to 
the left, having a radius of 5066.00 feet a distance of 355 feet, 100r.e or less 
to the West line of the Southeast l/'1 of the Southwest 1/'1 of said Section 33; 
U1ence continuing along last said Clltve, a cHstance of 335 feet ts a point, 
herel.nbelow referred to as Poj nt "E", through a total angle of 07 4ij' 1511

, and 
a total distance of 690.03 feet frcnn sa.id ro.int "O"; thence NorU1 41 41' H" 
West, 170 feet, more or less, to U1e South line of the North~e.,;t l/4 of the 
Southwest 1/<1 of said Section JJ; thence contlnu.ing North 41 4.1 1 H" West 130 
feet to 8 po.int for a total d.i stance of 316. Jl feel: from said Polnt "E": thence 
NorU1 76 12' 04" West, 120 feet, mor.e or. less, to tl1e Iu.int of 'J'ennln~ti.on of 
U1ls Line on tlie West line of Uie East 1/2 of U1e Northwest 1/'1 of Uie 
SouU1west 1/<1 of said Section 33. 

F.XCl:~Pl'l NG 'l11EREFRa1 Umt portion U1ereof 1 y j ng S0uU1erly of the 1.J ne descr.i bed 
as follows: 

Ccni111Y:nc.ing at sald Enginee5's Station 11
/\

11 401·110.34 E .C. , hereinr1bove 
O 

· · 
described; thence Nor·th 54 57' 38" West, 159. 66 feet: U1ence South 35 02' 22" 
we8t, 225. 00 feet to a point here.i nbelow refer.red to as Point "F": tJ1e.nce North 
11 17' 26" East, 17 feet, more or less, to the S0uU1 line of saJcl Section J3, 
being U1e TRUE ronrr OF mx:;unHNG of this 1 ine; tl1ence continuing NottJ1 11° 17' 
26" East, 120 feet to a pobnt for. a lota l dlstance of 136. 57 feet frcnn sa Id 
f'oint "F"; thence No~1 54 57' 38" West, 575. 76 feet: tl1ence from a tntY.Jent 
which bears NortJ1 54 57' JO" West, alolf.J a curve to the left, havlng a radius 
of 1100. 00 feet

6 
tltrough an angle of 14 29' 35", a distance of 270. 25 feet; 

U1ence Nor.U1 69 27 1 13" West, 1.1.5 feet, nore or less, to the roint o( 
'l'ermlnation of thls line on U1e West line of U1e F.ast 1/2 of the F.ast 1/2 of 
tl1e East 1/2 of U1e Southwest 1/<1 of said Section 33. 

l\T so EXCEPT.I.NG '11lr:REFRCM tJmt portion thereof conveyed to F.1:WIN 'I'. McMl\llHts, et 
ux, by Deed recorded January 19, 1965 in tlook 512 at page '157, orrJclal Ileconls 
of SJ.sklyou County. 

'J1ie bearhrJs used ln the cibove descr.iption c1re on tl1e cali.forn1a Co-on.1.lnate 
System Zone 1, and U1e distances ai~e sur (ac;e. 

PJ\RCETJ II : 

'Jhat portion of tJ1e lands ln U1e S0utJ1west 1/4 of the Soutl1east l /'1 of SectJon 
33, 'l'cMnship 13 North, Range 6 ~ast , H.M., conveyed to tJ1e st.ate of CillHorn.i.a 
by deed recorded December 15, 1965 ln tlook 52<1, Of:ficlal Records, page 90, 
S1sklyou County Recon:3s, lyirq Nortlleasterly of a line described as follows: 

Ccn,nrencing at a poJnt on U1e SouUi line of s;iid Section 33, from which tJ1e 
con,er connnon to Sections 3 and 4, 'l'ownsldp 12 North, Range 6 F.ast, 11.M., and 
Sections 33 and 34, Township 13 North, H.an9e 6 Fast, 11.M., bears South os0 51' 
<14" East, 1769.19 feet, said point also being Englneer's station 111\11 '1791·77. 35 
P.o.c., as established frcnn the Oepartment of Publlc Works 196<1 Sutvey betweeJ1 
S~ies I3ar. and 1'i Creek, Road Ol-Sis-96; thence from a tangent tJiat bears North 
'17 20 1 27" West, alo~ a curve to U1e left with a radius of 1000. oo feet, 
t.h5ough an angle of 07 37' 11", for a dislan':8 of 132.99 feet; thence NorU1 
35 02' 22" East, 100. 00 feet; thence North 54 57 1 3811 West, 102 feel: , more or 
less to tl1e Point of Intersect.ion wiU1 the East line of saJd land, last sa.i.d 
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po2,nt beJng the '!'RUE ronir OF RFGlNNJNG of thi.s p,1rcel thence conUn11tng Hor th 
54 57 1 38" We.st, 117 feet, nnre or less to u,e IuJnt of •rennlnatJon of t11is 
line on the North line of said lmx.ls . 

'lhe bP...arir~s used in the above description are on the califomia Co-ore.tin 
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SISKIYOU COUNTY TITLE COMPANY 
206 FOURTH STREET, P.O. BOX 189 
YREKA CA 96097 

DATE: SEPTEMBER 26, 1994 
ESCROW NO: 60334-B 

(916) 842-1211 

BUYER'S ESCROW INSTRUCTIONS 

TO: SISKIYOU COUNTY TITLE COMPANY 
I/We hand you herewith: 

ORDER NO: 60334-B 
DENISE D. NIXON 
ESCROW OFFICER 

(X) Grant Deed from ROBERT E. YOUNG and MARY J . YOUNG in favor of NORMAND. COLE 
and CAROLYN T. COLE, as to an undivided 86.67% interest, covering property located 
at Assessor's ParcelNos. 26-290-200, 26-290-240 and 26-290-270, SISKIYOU COUNTY, CA 

All of which you may deliver and/or record when you obtain for my/our account a Deed to 
the real property described in First American Title Insurance Companies preliminary 
report no. 26745 dated 08/08/94, a copy of which I/we have read and hereby approve. And 
when they can issue their CLTA Form Title Insurance Policy (and ALTA Policy if required 
by Buyer's Lender) with liability not to exceed the purchase price, as indicated on the 
attached estimated settlement statement, a portion of which pertains to the real property 
described as: 842 W. EL DORADO DRIVE, WOODLAND, CALIFORNIA, 

and showing title vested in the undersigned in the following manner: 
ROBERT E. YOUNG AND MARY J. YOUNG, HUSBAND AND WIFE AS 
PLEASE CHOOSE ONE: ( ) Joint Tenants, ( ) Tenants in Commin, ) Other~~~~~~~ 
SUBJECT TO: 
1. Printed exceptions and conditions and stipulations in said policy. 
2. General and Special taxes for fiscal year 1994-95 A LIEN NOT YET DUE OR PAYABLE. 
3. Assessments and/or bonds not delinquent. 
4. Exceptions numbered: 1 THROUGH 4 

as shown in the Preliminary Title Report referenced above, a copy of which has been 
read and hereby approved, and: 

5. 1st Deed of Trust in favor of GERALD A. CORSI, D.D.S., MICHAEL F. HOEY, D.D.S. AND 
JAMES K. PEARSON, D.D.S., Trustees 

Upon consummation~of this escrow, you are authorized to disburse in accordance with the 
attached statement. You are to prorate YOLO COUNTY TAXES as of AUGUST 27, 1994 on the 
basis of a 30 day month, (Taxes based on latest available figures). You are authorized 
to adjust all estimated amounts designated "EST" herein . 

Buyers and Sellers herein are aware that there are to be no pro-rations through escrow 
other than those indicated above. 

Buyers and Sellers herein are aware that insurance is to be handled outsideof escrow and 
escrow holder is not to be concerned with, nor held liable for same. 

THE BUYERS HEREIN ARE AWARE AND HEREBY ACKNOWLEDGE AND APPROVE OF THE CONCURRENT 
TRANSACTION BETWEEN NORMAND . COLE AND CAROLYN T. COLE AND ASSET PRESERVATION IN ORDER TO 
CREATE A TAX DEFERRED 1031 EXCHANGE ON THE FOLLOWING DESCRIBED PROPERT: 842 W. EL DORADO 
DRIVE, WOODLAND, CA (Escrow No. 60334-B-E-I). SISKIYOU COUNTY TITLE CO. IS NOT TO BE 
CONCERNED, NOR HELD LIABLE OR RESPONSIBLE FOR ANY MATTERS CONCERNING SAID EXCHANGE OTHER 
THAN TO FOLLOW INSTRUCTIONS CONTAINED HEREIN. 

The closing of the sale escrow is subject to the concurrent closing of the exchange 
escrow recording concurrently herewith (Escrow No. 60334-B-E-I). 

See Additional Instructions attached hereto and made a part hereof. 

SEE IMPORTANT FUNDING INFORMATION ATTACHED HERETO AND MADE A PART HEREOF, 
BUYER'S ESTIMATED STATEMENT OF CHARGES ATTACHED HERETO AND MADE A PART HEREOF . 

'l'HESE INSTRUCTIONS ARE EFFECTIVE UNTIL 10 /03 /94 AND THEREAFTER UNLESS REVOKED BY WRITTEN 
DEMAND AND AUTHORIZATION SATISFACTORY TO YOU. AT CLOSE OF ESCROW YOU ARE TO MAIL ALL 
DOCUMENTS, STATEMENTS, CHECKS AND OTHER MATERIAL TO WHICH THE UNDERSIGNED IS /ARE 
ENTITLED TO THE ADDRESS SET FORTH HEREIN. INCORPORATED HEREIN AND MADE A PART HEREOF BY 
REFERENCE ARE THE "GENERAL PROVISIONS" AND ANY ADDITIONAL INSTRUCTIONS ATTACHED HERETO. 

Robert E. Young Mary J. Young 

• 
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94014896 
· CALIFOHNIA ALL-PURPOSE ACKNOWLEDGMENT 

:-?Z.:.~~c:Z:~:?:ac:22:i22.c:2.z.~2a::?2222:;~22.c:2Zc:?222'.2c~:?2222'::::222Zc2.a22c~ 

State of California 

County of San D_i_e_g_o_. ______ _ 

On L!-:~~1 /99'{ 
~ o.de 

EfSl Of' SIGN£11(SJ 

D personally known to me - OR -~ proved to me on the basis of satisfactory evidence 
to be the person(s) whose name(s) ~ /are 
subscribed to the within instrument and ac
knowledged to me that ~/they executed 
the same in ~/their authorized 
capacity(ies), anr that by ~r/their 
signature(s) on the instrulilent the person(s). 
or the entity upon behalf of which the 
person(s) acted, executed the instrument. 

wr: :-JESS my hand and official seal. 

~hr0r&f7 SIGNATURE Of' NOTARY 

-------IBlll!!llllllilll!El!!IIB OPTIONAL ---!!5iEIIIIIIIIDlmil!mllillilllillllll'IIIIBElillili:IB 

Though lhe data below is not required by law, it may p1·ove valua~le to' persons re~jing on the document and cou!d prevent 
fraudulent reanachment of this form. 

CAPACITY CLAIMED BY SIGNER 

~ INDMOUAL 
D CORPORATE OFFICER 

0 PARTNER(S) 

D ATTORNEY-IN-FACT 
D TRUSTI;E(S) ' 

0 LIMITED 

D GENERAL 

0 GUAADIAN/CONSEAVATOA 
0 OTHER: ___________ _ 

SIGNER 15 REPAESENT1f\:G: 
WJ4; OF PERSON(SJ OR El'/Tl'iY(IESJ 

DESCRIPTION OF ATIACHEO DOCU~mrr 

TITLE OR TYPE OF DOCUMENT 

I M-!ju t<.WLI ~ ~ -41t;,t;±, 
NUMBER OF PAGES 

\ 

StGNER(S) OTHER TH~JAMED ABOVE 

- -- · .--- ------ ------· ,-- -· 

1TTLE ( 

STAT 
COUP\ 
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RE: LEASE NO. JP-,2'f2 

CERTIFICATE OF WAIVER 

KNOW ALL MEN BY THESE PRESENTS THAT I (wE) ......:::Lo=U....,l&Y==-...,. .. =-·------

HEREBY ASSIGN ALL MY (OuR) INTEREST I_N LEASE NO. ---.3~_1).,-.,,-.2'f2~. ----
ACJBB8 

APPROXIMATELY l ... T DIIDIIDTfflT OF.SPACE lf'CWJ>IIO 6 TBAILIR PADS 

IOUIG'S aAICJI,, IXMIUr, _SOJ_. MIS__,._BAR _____ _ 
(CITY) 

BUILDING, LOCATED AT 

----,---------' 
TO .BOB tOUIG 4ba YOUIG'S BAICH 

(STATE) 

WHOSE ADDRF.;SS IS YOUBo•a BAIOJI ::1XW I , SOMIB BAR 
(CITY) 

-teJcll~rFf811'EHftHBfl'l'lAA--4'P.'frlllj'8iAft----....:' AND I ( WE) HE RE BY WAIVE ANY AND ALL RIG HTS 

I (WE) MAY HAVE AGAINST THE UNITED ST ATES GOVERNMENT .UNDER SAID 

LEASE EFFECTIVE BO'nlll,er 1, . , 19 T7 ____ ____;________ --------
IN WITNESS WHEREOF, I (WE) HAVE HEREUNTO SET MY (OUR) HAND 

THIS 11eh1 DAY OF ,ffi--z,,~ 
7 7 

, .. .. 

wlT~ , \ • • • .c • 

. ~ 

(ADDRESS) 

NOTJ='. : IF A CORPORAT ION ADD CORPORAT E CE;RT,DFICATE .. 
1 .).. f t \ '· • 

'· ·tA. ~ --
.... 

: ;· ... ,• ! t 

., 
- . 

WSe.. "b Ca. ,t,.,w 
17u'?+ L-~1au~ 
~ u.. .~ ~'f,5 , 
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~~R 29 3 03 PM '13 
. Vol. ~68!.J;, Pag/809 DECLARATION OF ABANDONMENT OF HOMESTEAD 

-{{/2:6>'-~ 'HE, LUE H. HAYES and AGNES M. HAYES, husband and wife, 
rrr t 3.00 pd 

11~CGll:JER !:.aeciare: 

We are husband and wife; 

We hereby abandon the homestead heretofore declared 

by Agnes M. Hayes on October 21, 1959, on those premises known 

and described as follows: 

The Southeast quarter of the Northwest quarter 
of the Southwest quarter; The Southwest quarter of 
the Northeast quarter of the Southwest quarter; 
The North half of the Northwest quarter of the South
east quarter of the Southwest quarter; The Northeast 
quarter of the Southeast quarter of the Southwest 
quarter; the Northeast quarter of the Southeast quarter 
of the Southeast quarter of the Southwest quarter; 
the Northwest quarter of the Northwest quarter of the 
Southwest quarter of the Southeast quarter; the South- -
half of the Northwest quarter of the Southwest quarter 
of the Southeast quarter and the Southwest quarter of 
the Southwest quarter of the Southeast quarter of 
Section 33 (thirty-three) Township 13 North, Range 6 
East, Humboldt Base and Meridian. 

the declaration of which homestead was recorded on October _27, 

1929, in Book 431, Page 4, of the Official Records of Siskiyou 

County, California. 
) 7., / _~7 C> 

Dated: ////.'. t...-c..1-u ""'/ 

STATE OF 
0

CALIFORNIA~ ss 

County of Siskiyou) 

, 1973. 

J 

Lue H. "Hayes 
,I 

Agnes N . .:,Ha yes 

On~.,f/ .:?9 , 1973, before me, the undersigned, a 
Notary Public in and for the said County and State , residing 
therein, duly co:rmissioned and sworn, personally appeared Lue H. 
Hayes and Agnes ~i . Hayes, known to me to be the persons whose 
names are subscribed co the within instrument, and acknowledged 
to me that they executed the same. 

~1u'1t(f'. A,c,~«t(Lt/ 
Notary l'u h.c in and t or sc: i.d 

County and State 

\'Cl_ 684 f'!_~; 809 
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Z-~ 'I 'I .J y l,, l 
standard Forin No, 1H5a 

7 0.AO 6400 
1145-205 

VOUCHER FOR PAYMENT 
UNDER FEDERAL TORT CLAIMS ACT 

Voucher No. ---------------------·---------·-------· 

Claim No. --~-~-~ -~,2.if._!e_~ __ ?:_ __ _ 

PAID BY u s ---------· Department _of _ A_grlculture --· <,orut _ Service)_ ____________________________ _ 
(Dopart.mont, bureau, or estabUsbmont) 

Voucher prepared at ________ Wubill.&toa, _ D. _ C. ___ 20250 -----------------------------------------------
cmvo placo and dote) 

THE UNITED STATES, Dr., JO AC C Q fVJ p · N y 
To ______________ J.ue _ u •. Ha.yea _ ad _4gnu_11._ __ llfflf ________ ____________ __ ________________________________ . J. ' · CH.ECK 

(Payee) 

Address ___ ____ ,..,.bu. __ CaJ.1fcmaia ____ 9.5S68 ___ _________________ ___ ______________________________________ _ 

Amount claimed, $ ----15-.492.13------ Date claim accrued -·-··-·····-·····--·---18ptember------------··-·-·--·------------------------, 19-61-

Amount of a.we.rd, compromise, or settlement ---···-···-·····---$1'-,492.13.---------------······----···---·--···-··---- $-------------------------------
BRIEF DESCRIPTION OF CLAIM: (See attachments for further explanation in detail.) 

1 ... ge1 to claimant•' water 1upply· 171tem from Poreat Ser.lee 

timber•• road building operattou. 

Date claim filed: Auguat 5, 1968 

15,492.73 

Charles W. Bucy 

. JAN 24 1972 A11iatat 
General Counael 

rr ,\.. :" NT ' S C()PY 
- . rr .... -,n 0·1r.cK 

. .. - .,,-1r-i by 

, r:cu.nt i ng 

r:i C. 205·.l:8 

ACCOUNTING CLASSIFICATION (Appropriation Symbol muat be ahown; other claul6catlon optional) 

2on1S2 

Paid by Check No. ------------------------- ----------· 

I ent1fy lher. la du. and pcrJab1e 
lroni Dis ~•> lllllUoallM 

tu ~uni of i, 1.5 492 • 73 
~ 1 ~ ~ J. P. GIBBONS 
~~.the Dire<-hr, oa1ma m-n111aa 
lfJ. & Ac"vml .AocowitiAw .->"' 

rm .'I MAR - 1 19Ji 

U,S. GOYIRNMENT PRINTING O,,ICl 10-51401-6 

Oftioe 
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REPLY TO: 

SUBJECT: 

TO: 

'-· 
UNITED STATES DEPARTMENT OF AGRICULTURE 

FOREST SERVICE 

WO 

6570 Claims 

Lue H. Hayes and Agnes M. Hayes 
Damage to Water System - $15,492.73 

Lou H. and Agnes M. Hayes 
Somesbar, California 95568 

fEB 'S 1972 

Enclosed is an original voucher for payment under the Federal 
Tort Claims Act approving in full your claim for $15,492.73. 

Please return the voucher to this office after you both 
the Acceptance by Claimant. Payment will be scheduled 

he er. 

Enclosure 
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UNITED STATES DEPARTMENT OF AGRICULTURE 

FOREST SERVICE 

630 Sansome Street 
San Francisco, California 94111 

6570 

February 4, 1970 

Mr. & Mrs. Lue H. Hayes 
Somes Bar, California 95568 

Dear Mr. and Mrs. Hayes: 

This will acknowledge the telephone conversation today between 
Mrs. Hayes and Deputy Regional Forester Yates, concerning your 
claim of August 5, 1968 for damage to your water system. 

As indicated to you last month, your claim is in the hands of 
the General Counsel, U.S. Department of Agriculture, Wash
ington, D. c. for settlement. We called his office today and 
were advised that a settlement letter had been drafted and was 
ready for review and signature . 

Please let me know if you have not received information on 
your claim by February 16 and we will make further inquiry. 

Sincerely yours, 

~ ll /c/ ·~ 
. ~ut.J-V./t~a_ .... {./ // l '/"~7 
AUL J. G GER 

Regiona iscal Agent 

cc: Klamath N. F . 

6200-11 (1/69) 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
OFFICE OF THE GENERAL COUNSEL 

WASHINGTON, D .C. 20250 

Mr. and Mrs. lile H. Hayes 
Somesbar, California 

Dear Mr. and Mrs. Hayes: 

Oir reference: 
MOConnau ghton 

OCT 2 2 '969 

This acknowledges your claim dated August 5, 1968, which has 
been referred to this Office for its consideration. 

We have .requested additional information from the Forest Servlce. 
We will keep· you advised of the status of this claim. 

Sincere'.cy, 

~JU_;)-CJ/-~ 
WILLIAM J. s1oKES, Deputy Director 
Research and Operations Division 

,... 
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Yreka, California 96097 

Edwin T. McMannis, D.D .S. 
Dental Arts Building 
815 Fif'th Street 
Santa Rosa, California 95401 

Dear Dr • McManni s : 

2500 
June 30, 1969 

Congressman Johnson most kindly fo rwarded your letter, which ex
pressed concern for logging and watershed practices on t he 
IQ.a.math Nationa l Forest, to my office . I am glad to be aware 
of your·interest in t he matter. 

Protection of watershed and esthetic values on the Natjonal 
Forests is one of my primary concerns . As a matter of fact, 
when your letter arrived at my office we were in t he process 
of conducting a training session for our District Rangers i n 
the area you mention in an attempt to identify ways to conduct 
the timber management business with less impact on these t wo 
very important r esources . 

As you have probably recognized, much of the western porti on 
of the IG..amath River Drainage flows t hrough country that is 
geologically very unstable . The disastrous flood experienced 
here in the winter of 1964 caused tremendous slides and slumps 
in areas never disturbed by man as well as in many of the areas 
that had been opened up t hrough logging operations . While we 
have done a considerable amount of repair and stabilization 
work, much remains to be done . Also, vegetative life has not 
yet healed many of the scars created at that time . During 
periods of heavy preci pitation these contine to contribute mud 

. and debris to many streams in the area . 

Because we have recognized many of these problems, we have 
established a t eam of watershed specialists i n our organi z
ation. , Their primary responsibili ties lie in identifying 
unstable ·soil areas on t he Forest and in developing Forest 
practices that are compatible with the conditions on the ground. . 
I believe that we are making considerable progress i n these 
fields, bµ~ much remains to be done . 

I· 
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I'm not sure exactly where your attention is centered . However, 
should you have the time when you are i n this area to pursue 
the matter, I am quite sure that Rangers J oe Ragsdale at Somes 
Bar or Wes Hamilton at Happy Camp would be most pleased t o l ook 
at on-the -ground situations with you. This type of discussion 
can best answer the points you raise because ther e are so many 
factors involved . 

Please do not hesitate to contact me should you wish further 
information. 

Sincerely, 

{}lr:Jtl¢ 
R. E. WORTHINGTON 
Forest Supervisor 
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OPPIO& ADoRU8 , 

CoMMITTE'l!Ss 

INTERIOR AND INSULAR AFFAIRS 
BU9COMMnttl!S: 

2.a47 Houu OPPIC& BulU>INQ 

WASHIHCn'ON, D ,C, l0511 €0,igress of tbc Wnitcb ~tates 
J',ou.~e of l\epre.sentatibe.5 

llajbfngton, 319.~. 20515 

lllRtaATtON AND RECLAMATION, CHAIRMAN 

NATIONAL PARKS AND RECREATION 
PU8 LIC LANDS 

DUIT1'1CT Ol"l'ICII, 

PUBLIC WORKS 
8U8COMMITl'EES: 

324 VltRNOH S'ntUT 
ROSEVILLE, CALIPOIINIA 95e78 

FLOOO CONTROL 
RIVERS AND HARIIORS 

P\IIIUC BUILDINGS ANO GROUNDS 

Slll.ECT CoMMITI'EI! 

June 23 , 1969 
INTERSTATE HIGHWAYS 

Edwin T. McMannis, D.D .S. 
Dental Arts Building 
815 Fifth Street 
Santa Rosa, Calif ornia 

Dear Dr. McMannis: 

Thank you for your letter of J une 20 expressing your 
concern about the pollution of streams in the Klamath 
National Forest area. The regulatory agency which has 
jurisdiction over such matters woul d be the St ate Water 
Resources Control Board and I believe t ha t t his problem 
would come under the control of t he North Coastal Regional 
Water ·Quality Control Board which has its headquart ers in 
Santa Rosa at 1739 Fourt ~ Street . 

I am confident that the Fores t Service does no t wi sh to 
pollute the streams a t all because they a r e very conscious 
of the importance of conserva t ion and proper management of 
our resources. I am therefore taking t he liberty of call i ng 
to the attention of the Klama t h Fores t Supervisor the probl em 
which you outlined in your l etter to me// 

/.,,,. I 
Sincer y yours , 

,· :\~;:a~;-M'~ • 
~I{ 'f'~.<: (~,fr.tz) J9)HNS0N 
Member of Congr ess· 

' ...__./' 

• I 
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GEO.A.TEBBE 

.J. P. CORRE I A 

.JAM ES E.KL E AVER 

AREA Coo~ 916 

TELEPHON E 842-4 193 

POST OF" F"I CE BOX 5 10 

LARRY G . BACO N TEBBE , CORREIA & K LEAVER 
. A T TOR N EYS A T L AW 

201 F"OU RTH STREET 

YR E KA, CA LIF. 96097 

June 9, 1969 

Hayes v. Rice, et al 

Mr. & Mrs. Lue H. Hayes 
Somes Bar 
California 96027 

Dear Mr. and Mrs. Hayes: 

Enclosed is a form of Complaint to be signed by you at 
the two places indicated with the check marks and 
returned to me for filing. 

Upon returning the documents, please call us to determine 
a day for the hearing of the Order to Show Cause. It 
will be necessary that each of you be present on that day 
with whatever witnesses are available in support of your 
allegations that the logging operations of Rice have 
caused the condition complained of. 

Upon returning the document to us, we will determine from 
the Judge the amount of bond and will make arrangements 
with Glover & Lindley Insurance Agency in Yreka for the 
issuance of bond. 

If there are any questions, please call me. 

Very truly yours, 

JEK:vr 
Encl. 

TEBBE, CORREIA 

By~ 

& KLE;AVER 

WR-193

005621



' ,t .. 

r· 

-· --- ---·---- . --- -·- ----- ----

SISKIYOU COUNTY 
OFFICIAL RECORDS 

V.· 

-- ---····-- -· ---·-----·---·--·- ·· --·-- ------ - --------------·-··--- --·----· 
Return to Division of Highways 
P.O. Box 2107, Redding, CA 96<Kll 

· 12763 

DIRECTOR'S DEED 

MAY 1969 5 

IIECt, ,, : . . ;,,:SJ o, 
IU~ISION Of_lWUL WAYS 

Of' .~: .•. 
si.;~,·c. , ~~$ 

·,CAUi. 

JuN 20 8 oo AH '69 
VOL. $77 PAGE $29 

~~U!....
Rmlm v'FtEs .J~M- paid 

11 .. ACIE AIIOVIE THIii UNE· P'OII RIECORDEll'S USIE ----

Cons i deration Under !100 fUninc ornorated Area) 
tlml<r (Dllffl lOVTE PJL 11M111 

01 Sis 96 9.9 D.D . 
9621 

11,c STATE OF CALIFORNIA, acting by and through ia Director of Public Worh, "- ~by gruit ui 

LUE HAYES and AGNES M. HAYES, husband and wife as Joint Tenants, 

all that roa1· property in "u,e.L-- - - --- -------·----------------
Cow,ty of ____ s i..!!_lgyQ.!L__ _____ _ ___ _ _ , State of California, darnbed UI 

That portion of the lands in the S.W. l / 4 of the S . E . 1/ 4 of 
Section 33, T. 13 N .• R. 6 E., H. M. , conveyed to the State of California 
by deed recorded December 15, 1965, in Book 524 of Official Records at 
page 98, Siskiyou County Records, lying northeasterly of a line described 
as follows: 

Cormnencing at a point on the South line of said Section 33, from 
which the corner common to Sections 3 and 4, T. 12 N., R. 6 E., B.M., and 
Sections 33 and 34, T. 13 N-., R. 6 E. , H.M., bears s. 88°51'44" E., 1769.19 
feet, said point also being Engineer's Station "A" 479+77 . 35 P.o. c . , as 
established from the Department of Public Works' 1964 Survey between 
Somes Bar and Ti Creek, Road Ol-Sis-96: 

thence, from a tangent that bears N. 47°20'27" w., along a curve to 
the left with a radius of 1000.00 feet, through an angle of 07°37'11•, 
for a distance of 132.99 feet: 

thence , N. 35°02'22" E., 100.00 feet, 

thence, N. 54°57 ' 38" w. , 182 feet, more or less, to the Point of 

MAlL TAX 
STATEMENl'S TO: Lue and Agnes M. Bayes 

Somes Bar, CaliforRia 95568 
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' . 

D.D. 9621 

SISKIYOU COUNTY 
OFFICIAL RECORDS 

-2-

Intersection with the East line of said land, last said point being 
the TRUE POINT OF BEGINNING of this parcelJ 

thence, continuing N. 54•57•39• w., 117 feet, more or less, 
to the Point of Termination of this line on the North line of said 
lands. 

Containing 0.07 acre, more or leas. 

The bearings used in the above description are on the 
California co-ordinate System, Zone 1, and the distances are surface. 

VOL 577 PAGE53Q 
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SISKIYOU COUNTY 
OFFICIAL RECORDS 

Thu CODYcyance i, c:ucuud pumw,t to the authority Yaud in the Dinctor of Public Work. by law and, in paniaalar, 
br the Strccta and HishwaJ"I Code. 

ST A TE OP CALJFOJlNIA 

COUNTY OP SACRAMENTO 

On thit ~ .'3,,g. -dar of ,,"Y) /·'--.Jc_. , in the yar 1'-4 bdon,-. 

------------------'-'·~.£1....~.Jiii.Y a Notary PuQlic in and for the State of California, 
miding therein, duly commimonod and .... orn, pcrsonallr appeand__...}h_T. S""c_G._e_r_c_~_r-"g---------. 
lr.nown to me to be the__ AS ' ;T ,Pircctor of the Ocparunent of Public Work, of the Sutc of California, 
d01cribed in and that nccuud the within innrument, and auo lr.nown to ""' to be the penon who execuud the - oo 
beh21f of the Sutc of California tbuein iwned and he aclr.nowledged to me th.t the Sme of California uea,ud the same. 

. 
NANCY C. SILVA 

NOTAIIT PUSl'C 

COUNTY OF SAO..,...nno 
My -""""'" E,q,1- M,,,. 'U, 19711 

·- : " .. ...... .. ~ :~ 
. : ' .'. ; ::-;-~:.~ 
. . ~ .. 

I 

'-) / ,< ._ e •;t. <? . ;/)~ ,.) ---,7--.,.;11"-__,--.....,----------

nDS IS TO CEllTIFY That the California 
Highwar Commission 1w authoriucl the Directm' 
of Public Work, to UK"lltc the foregoing · cleecl 
2t iu meeting rcgululr called and had Oil die 

~z Z~d~-darof _ _ }tay ________ ---. 1,.il 

in the Cltr of _ _____ Ss1&r_ame.n.t .Q __ ·- -

ROBERT T. MAR.TIN 
A11iu,nt Sccrcury of the 

C:l~:f.,,n:~ Highway Com.miwioa 

VOL 577 PA~531 
COMPARED 
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Day by day forecast on the weather and river conditions. 

I wrote yesterday but the river is continuously rising. As I said 

Lue went down at 6 a.m. to help Dietz and they moved everything 

up higher to the '55 flood level. But at 5 p.m. last evening the 

river had gone 10ft above that . They saw the water take the 

chicken coop out of the barn and come swirling by to replace the 

chicken coop in its place. Finally moved Dietz to Bradleys place 

and they took what they could save. Not before Ethel fell off the 

porch in the hurry and either cracked or broke her ankle or leg 

just above the ankle. So neither one can do much. Ethel was the 

last hope. 

(9 P.M.) The two younger boys & myself took a walk down Doc's 

road and the bottom part was all flooded by then. We walked the 

main road and looked over the hill,the only thing we could see 

was the water rising and coming up to the house.At 12.pm.the 

house was surrounded with water and the lawn chair and table 

were floating as well as the smoke house and butane tank. 

The Trailer house was still standing as well as the house 

at 5.pm(last eve.12/22/ 64).The water has risen up to the Log 

cabin and the little house Henry had was gone too.Water is backed 

up to the frog pond.Herman Albers come over to get the keys to 

Daily's boat. Lue hadn't gotten back yet. So I gave him the keys 

never thinking about the motor in the cabin. He moved the boat to 

higher ground and by the time Lue came at 5 the main lodge and 

the Stanshaw creek had changed course,and the cabin was 
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surrounded. The smoke house took off about this time and hit a 

tree and that was gone. Not only the river is high but the creeks 

have more water than ever before. 

Its 7 A.M. 12-23-64 and I'm about to venture out to see what 

is left today. 12-22-64 Bag pardon. The water was up on the 

road above Dietz drive way as well as Roger creek is plugged and 

the river is running across the road from Dietzs to Roger creek. 

Lue and I went back and pulled some more stuff out last eve 

after he ate and water was already lapping at the things they 

left by the wood pile in front we pulled them to the mail box; 

getting late and tired. 

Imagine everyone who had a home along the river Woods up by 

.Bluenose, McMannis's, Bradley, Dietz, Weber, Sims, Ti Bar School, 

and Stuart's are all gone. Slide at Jetty Albers so can't get to 

far and another at Irving creek. I'm out of groceries mainly 

flour and if I could get some I'll make out. Guess I will anyway 

for awhile. The barometer is going back up. Perhaps we will get a 

break in the weather lets hope. This can't go on. 

Lue just reported back with Johnnie. Irving creek bridge has 

caved in on one end where the water has undermined it. Lue and 

Johnnie are going to try and make it to Ti Bar today to see what 

the scare is that way after looking to see how much the water 

took out at McMannis and Daily. Dietz house is still standing 

this morning with water to the top of the door; water seems to be 

receding. McMannis house is still standing water running in and 

out through the bedrooms. No we didn't open the doors Laurette. 
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Water was rising to fast to get to them in time, water line was 

at the lower part of the windows bath and kithen. One window I 

could see was broke out. Store house wall (tool shed) one end by 

the door was broken out we could see. Boat still floating. Hard 

to see from our pOfrch. Tried to take a picture . Trailer house 

was still there but attached pieces were gone trailer house shot. 

On to Dailys the water as I said has gone down some. They 

have all the main buildings and cabins but are surrounded by 

gravel and rocks from the creek. The gravel is as high as the 

door clear up to the step going into the restrooms. Water is 

still raging passed on the lower side of the main building. On 

Johnson's cabin facing the river got the worse beating but still 

remained. The Cooks cabin moved some into a tree standing near by 

which mostly saved it. The water now is running behind as well 

as in front of the main building. I have taked some pictures hope 

they turn out if I can ever get them developed . The light plant 

shed is pretty beat up but I think still intact as well as the 

pipe line. Lue put in a couple of years ago. Swaying in some 

places pretty bad. 

John and Lue got back from Ti Bar to report there wasen't 

much left. They think Ken Simms is missing and they are not sure 

about Ellla and the boy. He wouldn't leave. The house is there 

yet but pretty badly slammed against the trees. Old Ti Bar school 

house is piled high with rocks and he said he never could see Ti 

Bar as when you looked to Ti Bar a hill loomed in the way and 

where the highway was debre. Not sure what happened beyond that 
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point. Davises from Ti creek school house made it out but not any 

to soon. He was janitor at Orleans school house where we heard by 

radio it had burned down. Upper ~~d of Happy Camp is under water 
;~ 

and I suppose Orleans is also fighting to stay on top. 
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Mr . Loe Hayes 
Somes Bar , California. 

Dear Lue: 

ALBERT F. PARROTI 
COUNTY SURVEYOR 
SISKIYOU COUNTY 

YREKA, CALIFORNIA 

November 7~ 1957 

Enclosed you will find ma p and description. 

Also enclosed you will find a Claim a gainst the 
Treasurer of the County. 

Please s_i gn on line with RED check mark. ~ 

When this has been approved by tne Board , a check 
will be made payable to you in the sum of $180.29 as a Refund. 

ACTUALLY you will still owe Mr . Parrot·t personally, 
the sum of $140 .00 . YOUR NET REFUND would ·be $ 40.29 on .your 
original Cash in Advance payment of $270 . 00 , ·bec~use the c omplete 
total for the survey to the County and to Mr. · Parrott pers·onally, 
is$ 229 071 0 

Work on Saturday, Sundays or Ho lidays done by 
Mr . Parrott, is PRIVATE work. 

Aug . ~ . Survey and Expenses $ 26 ;2.1 County , 
10., Survey 70~00 Priv ai.te-Parro tt 
11., Survey 70~00 II It 

12 , Survey and Expenses 5&~50 County 
Nov o 6, Office ]0~00 County 

TOTAL "$ 229 .,7] Cost of Survey o 

Pl eaise s i gn wlher e noted by Red Check, and return 

to: Siskiyou County Surveyor 
Room 102 
Court·House 
Yreka , California. 

Yours very truly, 

--ref~~ ~ ---u.-c,,_ 
Carl H. Johnson 
kSS 1T . to the SURVEYOR. 

---
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tollow11 · · · · · · ·· · .:· . ./ .. 
. - >~--:· ~--·. ·t :1: 

. · Mal'J Molll&I' ll'J, WI.tow' ":: .. , .· '[l 
'' , • I ,• : , ', , ! • I" ,~1; ' 

' Ralpll llell1&nr,. UOIJlH ' ' . ' . . ' 'r J 
·.. . .ft•I Ile w~le ot . Ill ~1' .,~It h 1111 ·~~~·~ f~~r; ~· 

ot , •• 1&14 4e·oe4ul U4 ot , ... Hlf. llUJ IIIIIUb,a ... , . all IJli .. } 
. . . . ' . . . . . . ., ' . ·, . ·, . ': .:·; . ·.. . . ;:~i 

" 1'11'141&1 ot Ille propu11 ot HU. 111a11111111un .. _41aod'M4 U4 ·.~· 
" • • • • • • • • . . .. . • . ~ - ' · . ' " . ·, • • . . '1 . . ..:.: ,t • 

al.l olhu. proper,, 'MltaclD1 lo Hit 101M, WllllhH , ... _1'1W 

· '1'o w.~, llollultJ, Ile wlolt lllel'eot. 

ft• proi,.,.,, 'ot 1&14 11ta1 llel'tb~ IJ,10rlklt4t IO tu u 
: lhe 1aa1 li luiowA, 1'I 4Ntr1N4 H tollon 1 

1, ·0a1h 0A h&AI 

4111,111,d •• tollowa, ,o ~1,, 
a, Bil ot lh• Jllll et ,11e ·n•11.u nl ot •• 
Di oz lb• nl a lh• •A ot lb• ni Of u, Ill 
ot lb• IW4a \tit lliot Ille U6 ol IP nia ·\111 
Ill ot lbf SQ ot IQ•• ot n, nta '"n6 
otllb• n•· ottu •• ot lhe ·nu ,u •t' ot "' 
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•• ot tu Di ot INlioa », !oulhlJ 1J ••ua, 
l&AP 6 ... , Bmo141 .... U4 IIH1'1•Ae 

. Daiei OtlobH~ 1941.• 

MID I. AWi 

Ill$ or ID IUiUJoi doBii 
----·· ·- ··- - ·- - -.. 

. STATE OF CALU'ORNIA} • 
COUNTY OF SISKIYOU· . ' 

I, WALDO J. ~MITH, County Clerk and a-:officlo Clei:k of the Su~r O>urt of the State of 
California, in a~d for the County of Slaklyou, do hereby oertify th! forecoln1 to. be a full, true and correct 

·COPY of ~°1::..e°!~i:t!l~,c!~~='~;'t!:!:~~ ............... ; ............ . 
. .. . .... . .... .. . ... .. . .... . .. ... ... ' ·. . ~"f' 

.......... ................. -............. .. .. .. ................... .. ....... .......................... ............... . · 
on file in my olfice in the above_ entitled .... :·····ll&ttar. ........ .. : ..... : . . . 
..... ................. ... .. _ ... , ............ ................ : ........ ........................ ................... ,Ii . 

IN WITNESS WHEREOF, I have hereunto eet my €i · d court thla 

... . .. .. .... 26 .. . day of .. . O.Cltoblll' ... .. .............. , 19' .. 8.... 1 

By ...... . 
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. .,,. 

LUE HAYES 

Des·cription for: 

Somes Bar , California. 

By : Albert F . Parrot t 
County Survey or, RoE• #2144 

Nov. 7, 1957 

Additional Homesteed to cover land 

intended to be patented. 

·~~ .. E 1 /2 of NEt of SWi of SW! , and the S 1/2 of the NWf of the 

•· SE{ .-of..· the SWi of section 33, T J'.3 N, R 6 E, H •. M. , 10 acres .. 

·-;;fvf ~ fr fyJ/ 

S,_e,,JS4J!JfY l([pE /r/1'1 
7 _,,,e71t4 ..£., )!,. ;fii/ F lh L . 

~)lo _ ;;2,17 
:;;_f tj-go /, 

4~~~ V\,oW\.e.*'~ 

~I/\,(}... to '-:,e., l>~ 
~ Lt\ S ~ - a.,,J S\>.':)~-~t 
t"c l{e.t:,v.·,"' .e..J. \'M. v.roveM~ 

k o ~v*-"CN' I U.';,«- t?-if 

'P~ev'\.~ '-2>~ ~ 
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~:::;s:t!!.J ___.. ___ .. "'_ ... ,...,....,. ... _ _ .. 

. . Wt .:18QJ,a338 . 
·' 

11 A. M. 

IN WI'fNESS WBIREOJ, I have hereunto 11t 141 hanct this 12th ctay ot Deoember, A. D, 1945. 

: AOI MOTORS, 

SY Jaok P •. Mesener 
Jaok p. Messner, Manager. 

; . ,: i . t • ' ! ; ~· ! 

,,, , } 01.: , ,) .J. , , -
1 

• , ••• • '-<;. 

· S'l'A'l'I O'I. OALD'ORNIA) 
1·,." ;" 

' .. . , .. '•· as. 
o·OOH'l'r OJ SI81CtT0t7 ( · 

. .', it!,,rl , \ .. \ • ! 1' I • • ' ' ' •. ~ ' ' 

:1::1, ,,. : ~ - th11 12th 411 ot l>toembe:r, A. I>. 194,, before me, Roy A. Weaver, a Notary Publ1o 

lA an4' ten- 1114. Oo~t,· an4 State, re1iding 
1

tberein, ctui, ocxnmissioned and sworn, personally 
. I• ..•. . . . 1 ,. . . 

1pp1e1ct laok P. M11sn1r, · known to me to be the manager ot Aoe Motora, who1e name 11 sub1orib d 

to th• wlt~S.n inltrument, and aoknowledgect to me that be executed the 1ame on· behalf ot 
nf I : . 

Aoe· llotOl'I. . 
' , ' 

. : ·,. D WI'l'NISS WHIRIDr, I have hereunto 11t 141 hanct anct att'ixect 141 ottioial 11al the day 

aia& ·~,;~~· in thS.1 oert1t1oate tir1t above written. 'I + j ' ~ \ i l , 
,;J' ~· (SW.) Roy A Weaver 

~,~, ~ ,-i.· ·' Roy. A. Weaver, 
.,~ J;1~r-.em,,1i,j ·.r'· 

'l,\'f-1_;.· 1~t d· .· .:- i Notary Publio in anct tor the 

{f ,1. ~, ', ... ''\ ' ' . O•o~~~. ~~ Siokiyoubam:;nf! • 
:jfJ;;_:;, .R1oorct14 ,t. the Requeat ot ROT A. WEAVER DEO U 194.5 at 40 min. past l otolook P.M. in 

ff '. : 'Vql, 1 180 Paa• J,, ot Ott1o1al a•oorct• ot Silkiyou Oounty, California • 
. {''!!! ,·': . ,:,/ 
., !\,~:'.:'· >,~. 
1foti~-
~?:-i? ~~. ~~,'i. 

Erneat T. Johnson 
County Reoorder 

S, Ettie Hamilton 
Deputy 

.i\'· .. • . ~.~~· ·1Lol> . 
~·,i~~r~\"'-, : ; __ , .• ~ .. 

~\'t 

... ~ , I : ;- ' ·'' 

COMP/Jl'W 

J6\7 
f ' /~ 1 • I 

-----bd----· 

ms !BED o, 'l'RtTB'l'~ -made this :,oth ctay ot Ootober A.D. 194, Between JOHN SKENDLE, sillgle 
.. ·r ;• . . .. ' .. ,., ! 
her,inatti~ oalled 'l'rustora Beloher Ab1traot ! fitle Company, a oorporation, ot Eureka, 

Oa11torn1a, heres.natter oalled '1'ru1t11; and OUY MoMURTR!' and MARY,MoMUR'l'RY, his wite, ea .. 
~o~~t. t1~t1, ,hll'elnat~er oalled Btnet1o1ary; 

'\· ··.· WI'l'NISSl'l'B THAT WHIR1JAS, . '1':rustor 11. inctebtect to BenetioS.ary in the 1um ot 'ls.v, Thousand 
·J:11 
'f- • 

• ,.i; an4 OO/lOOth1 l>olle1, Jnct ha1 agreed to ~•pay the iame, witb interest, aooording to the 

, !.f5?,,1: · tCJU ot a oertain· pMi11017 not, ot nen date herewith, exeoutect anct deliverect therefor by 
·~,....;_: ... .. . 

,:\'.- · '1'1:Uator •o !enetio111'JI ROW 'l'HIRll'OD, in oon1ideraticm ot aid indebtedn11s, and to aeourei 
l· • • .'~ I ' ' 

j{·; lit~ The inctebtectnei1 eTictenoed by aaict prom111orn, note; 2nd. An, additional amounts whio~ 

ma, b1 her11tt1r loaned bJ benetioiar1 to the truator or any ot them, with interest thereon, 

anct 1Tict1no1ct bJ I promi11or, note or not11 exeoute4 and 4eliv1r1d bJ truator to benet1oiary; 

Jr4, The sa,aent anct pertormano, ot ,very obligation, prom111, or asreement herein, or 1n 

1114 note or note, oontainecta 

'l'h1 Trustor ctoe1 h1reb1 ORAN'l' and OOJn'ft to eaict 'l'ru1t11, lN '1'RUS'l', WI'1'H l'OWlll or SAU:, 

that ··oertaS.n real pl'Operty in the County ot 811ktyou State ot Oalitorns.a, bounded and 

dll01'1bect II tollOWII 

'Di• tot 11Te, the so~talwest quarter ot the northwest quarter ot the Northeast ~uarter, the 

weet halt ot the Southeast quarter ot the Northwest quarter ot ·the Northeast quarter, the 

Mrn't,hM ~1t. " 1111rtor of the 8out.honRt nunrter of the Northwest c,unrter of the Northenst quarter, 

I 

I 

I 

I 
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J I 

I I 

I I 

·~- ;•t~h-,1 .~ ~/l/(1 
-·. '' ·. ,, :~ ' " ,, ' . \'\"' : ·: / ·:: -):"l ~, }fi,;~ 

quarter, the East halt ot the Northwest quarter·· ot the ·1out1lweat ·quarter\Ol'··. the:Jol't~eaa~ir;;~ . }'\tf 
' 1 \1, t f t ', ' ,' / •-'.r,) ,;\ ! 

quarter, and the West halt of .the Northeait· quarter ot-tht: Southwea·t.1 quart11'1'ot? th' .. '.\if'ortht~I //;< 
, , i., , T • I , ' . ,'~, •r;..• ', 

quarter ot Seotion lour in i.t'own1hip twe1 Te·· Horth'! or: Range: ·s1~t" za·,, ot 'th• t Bumboi4t'' .. ~14i'u ~ ' ,1,. 3\ 
. ·. . ' ·:. ·-: ~ :'., 

California. ; i ·,' ·: .. ·, '.' . i·, :,- ,,'1 ,)fx:1. '.h·· ,. ··-.t, .iJ :·~··,;;.~ .. :t /\'.i?k.; ;;i.Jr~f'Y.,§9 , ,,t,: ··, 'i;.14~. :,_ ~~ 

A. 'l'o protedt the HOU1'it1 ot thil J>eecl" bt 'Tl'us'1f~ i Tru1'tor!1asr•••P!1!:J&ii!.flJt•: 1<c<} 1
~

1~f.f:Ji t 
. 1. To iceep 1au propert1 1n soo4 oono.1t1ont.·~n4'. repairl not to'< ·t-,.,ye· or:r«emo11,1t~·ani.~~,: .' ; 

building thereon r tc>' oanplete . or . re·etore ·l'i°ampUy a nil· in aooc1"1 and worbiahllkei'bliUll'tir. 'lnt· rr.i~J\ 
building whioh ma1' be oon1truot1d, ciamaged 0~ 4esttooyeic1 '· there'oil and 'to' pa,:11:whehf du• an11:~'.~(( 

'olaiml tor labor performed and materials t\ll'llilhed theretor;'•'. to"oomply. 'iritlf ·all. jlawa','atteril g 

Hid propert:, or requiring a117 alterat10nl 01' 0 

improvementi: to be inade ·tbereoil'f' ilbt ' tcf 'c1oidis{t 

or . permit waste thereotr not t~ oommit~ -~utter · or p~mit ; an, aot·' upciri'IU4': ~ b}trtt·'il!f "'-O?~':t 
violation ot law; to oultinte, irrigate~· tert11t,;e·; tumis'ate~" prune ·arid '4o ·~h~ot.~•t;-~ot1· .~ 

whioh trom the oharaoter or use of eaid property .ina;·; be r·eason•bly:· n1e~f111i17~J~;tlli'\)'1p•o·ttlo"ri..i 
enumeration, herein not exoluding the general. " 1 

'. · 
1 

• ·: : · , , .i\ '. ; ·~) 1;_
1 1\tS,t~ $i\(.1~~iSf..~;~IP,)i~. ;~~ 

' I . • ~ ' f.1 

2. To provide, maintain and deliver to Bezietioiary tue· i111\ii'anoe' t1al'i1't10\oi',:·,i daJ1WAi1thtt . \'.,:,, . · 
. ·•. . . ;t . i . , •. -~ ... ,i~l'.'t • 

loH payable to Benet101a17. 'rhe amount oolleoted under lftY' tire or oth•~ ' ~iuri:; ~~ ~ 't:if! ·~{!I~{ 
mar be applied 1'1 Benetioiarr upon any · indebtedne11 Ho\11'e4 h~rebyi·uc11;1n·~·iuo£if~4~,a·• ./)/ :. 

• ' 1 , '; , _ ' , '/ , ,-_ ', ·_ I -~; , : I/'~~• •' 1; 

Benetio1ar:, mar determine, or at option ot Bi11etioiar; 1 th• 1ndre'Jbouu•1e -,.!~ii'Wbtt4'·,~~4ti'tf · 
.. . . I.k~t. ~·l'Y. ; ,~- ~'1h:\1~ :·. ,,·I':·;. 

part thereot ma:, be released to Truetor, · Suoh applioation"ojf r'•1••••': illlall to,~ our•t C)lf' Wii . , 

a111 detau1 t or not1oe ot detaui t hereunder · or inriudat·• · •n1· .,~t {~lh~.,:;1ir~'ul;~i<~~.~~ofN : : 
. , . . 

1 
. . . , , ' , ' :°' ~ '5_ \'i. ~ 1;j '' t_: .,, '~ 'I ( J./h°lf, Jf:,. <;/ 

3. To appear in and 4etend any aotion· 021 S,rooeeding purporting to · atn·ot1 tb:•: ·1eoui-1ty1.11, r,·o · .f .{ 

or the rights or powers ot Benefioiarr~ -or '1'1'u1tee& and to : p·~ all'' oo·~.t~-·~, c1/ ezp';na••irr1~6l·~ -. ':'. 
' . • ' ' • : ' • :) l ·-:-. , • ".::: , ·:.' , ... ; ~ '· .:0 '. ' ,:.\ ', i 1 • ' .. • ' • • 

1 
' '\ • ; .,. , 

ins 001t ot evidence ot · title and attornet•• tee1 111 · a rea·eonabte·· 1um~J.;~~·an,·1,1uoh'1Utl~ 

prooeeding in whioh B,enetioia17 or ~uatee Jl181 appea~, · .,. .,·:; ···.r ···.,·,f·t> "'. '.t:1 ,J~ !.1f•H :1-r1t eH(~{ 
4, To pa:,: at leaat ten day1' before delinqueno:, all ' t.asee · an4' a11•1ilnent•·1atre0Hq',. .il~ ~. 

. . • . . • , ., . ··:-.- .. ~ ·:'":>,1:~r 

pro~rty; when d~e, all inoumbranoea, ohargea and lien,, with intereet, ~n sa14 :pt-'bp'ti'~~ ' 

aftY' part ther~of, whioh appear to'· be prior or 1uper1or hereto; i.11 00111*~··1 tee~ d4':.·~p~n~;;J} ; 
ofth11Tru1t. ;.' r .. ,, : .. i :·,· · i .. ·:;: · · ·· ,, ,\,'R.f.,, '(d' ~~llMf>~i;·t 

! ,.., I ' w(f " \ t\'. r1 •\_,' ·.~·-. ;~ 
Shoul~ '1'1'u1tor tall to make any . payment or to do' in, ' aot 11 hen!A! prov!de·a~ethil 'f J~·~, . 

Benet1oiar1 or Trustee·~ but without obligation: 'io to" do ' ·and . without·' aotioe to'· or ._..J.~ u~~ 
' ' · . ., . 

Truator and without relealin'g 'l'ru1tor ' troa1 an, obligation hereot~ ma,, rl•. 'm1uc• bl''4~1the'11am.er 
· . ' ' ' ·' f { •. I• j) 1' l • 1·· ,j • ·,•. 

in IUoh manner and to IUO~ e:i:tent ~I eithe.1' may' d:llm neoea•art ' tc, r;prote~f tht ·,.biu'·i't,th.1'6'0 
Benetioiar.y or Truatee ·1,eug authorized to1 ·endi'''~pon ' ta1'41 p~opert1;

1t~/ ~0·11'(1;;;~~1:.;J:;1, · 
· · • · ,· . . ;, ·. ··.,: ;.,.:, ; :·. • . · • r\ •· ... •:ifi· ' r•. \•·itr . .. .. ,. · .. 

in and defend any aotion or prooeedins pm•port1ng· to atteot ' the1 'i ·i ·ouMty'·hei•eotS·o:ta.,, l h~flgtt 

or powers ot· Benetioiary or 'l'ru1tee; paJvj 
0

puroh~e: ~on~~at· or oom~rom1i·i~~ -i,~no~1,: ,~r~~ 
charge or 11111 whioh in the : Judgment of 'eithe:L- appeal'I to · be priot'~ 'oif •upl1'ioi'1 hlM . .ticfl~ 

, " ' " ·· ,,. • ·', • : 1' :1 , , • ~, ,,, ·'<·'o U ~i<\lf.LMi\ ~t.t~ ~ ~<G~. ·,r. 

in exeroi1ing any 1uoh pow•~•• pa1 · neo~11~f •.~~~H•·,~.~p;o~ .. ,~~·~:i~~~,:ff,tt~':Jt •b~~f : : 
tees, · - · .. ~ · :, ,:.,e.£ ,tij , ~44 :/!l · 

• • i I • : I } , 1 ., 11 r·:v, \. ;' ':."; \\ ~ ~ ., rl:]' ~ -; '~· ·'·!J,S~Jj.~·. ·. ·~l~'-. _ .. :'.=-'. )/,·:/ 

,. To p11 ~ecU1te11 and without ' demand a1l 1wu 10 · expe~4~~:~' 'B!~!ti~~·'t 'of \~llie, :,.J~{. '<:)11~ 

with 1ntert111 trom date . ot tzp'ta!l41tU1'1 "u··,i,..n pei' 01~111'1 p·~·bhta~r.; 1·~.i:~~':.'ie:,..,£~~'1,;~;'\t~t 4t Jti~[;: /11111 
B, It 11 mutually agret4'' that1 t11- 1.r. , ",".',j .! 1~· : 1•·• .: 11 · " :'.i!lt:f i)i! ~!.~ta ·'i i(~ ~~.;r,n1~ ' ~lt;1t .liiif~l 11..r/'. 

I ' ' ' 1,; ' ' ' ' . ' I '··~··,.•i}::,.,,(;/)il \t .. '.' ' N!.,\'/.1\ 
l. Af1'I award of ' d~SH in c,o~e'oUoil !' wl tb'• 01 ~10on4um1t101e t~:~·:,p,~ ~~t .. ~•,;:\~r·· oi U.3~h f~~! <}<~ 
aaid property or ' in, part theHot ll h•r•br· ahignect ··u4·' iha11\.n ~p\'l4·"~'·•~1tS.o'l•r,~~-~n(l · 

, ' I , ,, ' . • . "!JVt ' i I , r + . ' . 

may apply or release auoh ' mon111L r•oe'i'ved• by h1af in ' th*1 11111•' maiiner;\,ncf wS:tii'-;fii'i:i-. 'fiteo\ 
aa above pro~ided tor · di a pod tS:on ·ot ' prooeed1 ot tire·"or other .,'ib1uranoe ~. i.' ;i; '' ~1·lf,r :,;1; f ·!~~~·l~ ·;~t, ~'~~L 
2. By aooepting payment ot any •wi HOU1'14 herebj ' ~tter itl 'due date ~·. rsentts.o1•rr ~·40H rno,· ~1~~1~1W/ 
wa ive h 1 :1 rir.h t either to require prompt payment when due of all other sums 10 •eour~d· ·or ·to '!' :('.;.l~ 
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" . . .. .tiztf.t~'.!f ~.:.:_::.r . . 
,I i ': /,· , • ~,' ,• • .: ' ' .~ ·-, \ , , ' ' 

·'- ~itU~ .~~~':l~~t~.C?t.·J~~~~~~o~~~,_;~p" · ~~S.~?.~!~if)p !'~ : thi~:.Dee~, and ·. •a~d n~te tor endorsement, 
.8Jld •,,4thout-atte_~,i~1 t~e: p~r~9.~l1.i _1a~,11.1,t1, ot any person tor payment .Pt the indebtedness 

_p.eo~.;\ .:here~;: \,!~t~; mar~'.iiJ ~-~o~~~/~~ ·,· part .~t 1aid pr~p-ert11 oo~aent to the making ot 

· ~1 ma~· or ~lat thereof; jo1D · in granting any ,easement thereon; or join in any extension 

-- ~,~~amen1s" or an, agree~ent aubordinating .the lien .or oharge hereot. : ' ,, . 

J'i~Jf,i~ pon:~1~.t,zt ';l'4 .. qu11t .. ~~:j,.net1~1~~ .. -~~a~~?.8 ·:~hat a~l auma . eeo~ed hereby have been pai_d, 
'.~l\;~··:,•} y·,.h, .·/_ ·. ~1····<:. -:· ~· ·, · ... : .. _ ...... l . .. ·J/ . 

i ~n~~~~~.~.~~el' . ot : thi1 ~~e4 an4_,lil~4 .. _no~•· or note, to , .. 1'ruatee tor oancellation and upon 
· .,,,, ,: /...1 , .. ,,.,;~,,; ·. i ~\' ·· . · .. . ·. . . •. ' 

; ,_,:P~;f.p-;;~.;,•)i ~~~ir~u•,,!, 1h~.re~onn1.; .) ri~hout \,warrant1, the property then held hereund r. 

/~i~t~ii~~'-~: ~0 ·1'~~-~'1T~yano~~-, wii9.•1\ ma4e U0.11' tlia . ~:,: the preceding paragraph, ot an, 

'.'\'Ti"~r fi':,:~·~e,, ,M~~~l . :~ ~J,~~~l,Uli T • . prpo( ~~!. thl .truthtulneaa thereot • 'lhe grantee in SUOh 

,'_f~~=~.,a~o~~-pJJ~ b~t,f .taOl'ibtd, a~ .'}'th• · per1ozi'." or . pe:rao~• legally entitled thereto." 

;i;~p~~; ~~ta~, ·,b~/ l'r~t~l' , S.n
1 
payment ot . any 1Ddebtedneu eecured hereb; or in pertor.manoe 

:'r ,- .;, ~ ,;' { 1<,..~ ' .• ', . ' · , _:· , . . • ·, , 

_:.;~ 1}·e.tt •~reem•n!:~~-!1i,, W14f1',, a1l : '':'JU aeouret hereby ~hall immediately beoome due and payable 
~~·~f :.\ ... •.\,:~~ ·r:1. ·1,. ,._., •• • , '~· • '": •• , ·- '<: .• . . . 

:;J-~i~ .~_opUon. ot . the Benets.OS.ar,. B·enetioi~rY. ehall in the event ot detault deposit with 
(l .,, f'{!~,q . ,., .. , ,. . : '' • . . . . . ;,,~~~·,,~,~,ia. »,ect, eai4 .. note or notes and all . documents n1deno1ns expend1 tures aeoured 

J.f~";':1:1~1/~:Jiip/ ·. ) 1~: 1
•. _,, : , ; • ~ ·1 r:,. I.;-:· · ·. ' · ·. , · '. · . · . · . 

fF~~: . .IU~~:. det,~ult,1 .~n,tioiar1 may . take po11ealion, either personally, by an agent or 
, ., ,l,y,:,.. 4 ,'j ".• · ' • I / • 1 • , 

·;~~~;:_; ;,oeiver. appointed by . an, court, exolude trustor theretrom, use, operate, manage 
~'fr:):;·.".',1'f·;.:' ;·· -~>'-,·.T I_ • • - ' :. • • • 

.~~.~,~~i.a.~~·:)r.o~rt,.: and , oonduot the bu11neaa t~ereon and with or without taking pos1eso on 
t.: .. . ·i~···,·t.:'• J (f" . f: · ..... 

;,j·<t ;,~1~Jft·oti;'.~.c\ir.,,~~!~ '.''h~ rent~ . and prooeed1 theretrom, whioh _r~;i:/nd proceeds are hereby 

:·~i,;,.w,~"-i. :,o-!.~,~ .. !io~~, ' :" auOh aaa~~ent to beo.ome etieotive at tb.eJ..a notioe ot detaul t . ' 

Jf~!~f..! .:.;~'kt1;.o.tt~1'., ~e~o~~ ~ ! the ,otti~e ot .the Recorder ot the County. in which the land 

Jt,~i~1~1e~9r~~e4 . -~~ .: li~u,,ted. 't~Uoh rtntl and · prooeeda wbioh may be, .reoei ved b1 the Beneticia y 

· -lialJ. ibl applit4 .1D' the ume manne1' aa. the prooeed1 ot an, sale hereunder, but shall not oure 
, (~[J~ .~· .. '~, ',: ' I. , 

~~ -l'.Bl'!,!,,~~,. .S-tault or nots.oe ,ot default hereunder or invalidate any act done pursuant to . 

. '. -~~~h ,Aptioe·. :i t r,',:. ··~:, ., ,. ,. , · ·· ., : , .. 
J ·:-~.(;,· .... ~ • /• ' '. • I I ' . • I • 

. i'.llft~Wi:~t11'1.,,eoordat~o.11_ ot a notioe , ·ot default, Trustee shall give notioe ot sale u then 
;,,}• : ':, . . ' 

'. l'
1

1q':'irt4 b1 law, and, with '1t demand on. 'l'ruator, shall sell 1814 property at the time and 

. plaot Pt.,aale ,t1xe4: br _it in aa14 notice ot aale, either as e whole or in separate parcels 

.···:r: :n .. ,, ..... ,• • 

':P~i~ \ t~oi. 01'4tr aa ·- S.t ma, . determine, at publio auotiOA t~ the highest bidder tor cash in 

:i,~ii"n;y. ot the United Statia~ pa,able at time ot sale. Trustee may postpone sale ot all 
!/F:. ·. ·. · · . 
" ~•w•»~i.Uon r,t eai4 propel't1 , bT publio annou1,oement at suoh time and plaoe ot sale, and 
,Ii·;-- . ', ' . ' . 

· · ... . t~~ ·,t,:,~(tS.•;.~ereatter -~y:·po1tpo.11e 1uoh ale bJ public announcement at the time t1:ictd 
l:;4-,..i,' ,··.. ' 
:,i»~ •.a;r•·oeo.1ng po1~ponement. · 'l'l'uatee sball"9l1ver to the purohaaer its deed oonvey1ng 

;~j »~~ptl't,~·10,:.101~~· bu~rwithout any oonvenant or warrantr, a:presa or implied, 'l'he recital 

;.~ ~~-"f~~d ,·ot;) .•Dll~tt•H o7· taota shall be oonoluai~e proot ot the truthtulne11 thereot. 

'~ 1} ptl'aOA, .i.lno~udlng_, 'l'l'uator, 'l'ru1tee, or .Benetioiary, as hereinatter defined, may purchase 
.. Ri'.· • • • 

-~, ·auoh · Nle. ··: · ,; 
·· .

1
~'?}) :Att~ deduot1na all 001u, teea and expen111 ot 'rl'u11t11 and ot this Trust, 1noludina 

;.001t ·ot enctenoe ot · title. an4 rea1onable oounael tees in oonneotion with sale, Trustee 1hall 
\'ii' 

·: app1r the p7001ed1 ot 1a1, ·to payment ot1 all awna expended under the term• hereot, not 

.. ' . Ultll repaid,; Witb.r.;aOO~Ut4 int~rllt ~t HTIZ1, .per oent per annum& all other sums then aeoured 

· btre'b,a.., and; remainder, it an1, to the peraon or peraons legally entitled thereto. 
' · · ., ,. ' . . . 

. 6., ,i'1-·7-'Jii1 ,; l>ttd appliH to, inure• to the b1t1etit- ot, end bind a all part.111 hereto, their heirs 
, ... •· . ' , ' I , 

·:\ .'1'11a1111, devi1111, a4m1n11tratora, exeoutora, 1uoo111or1, and a111ign1. The term Benetioiary . 

·r . • >j~~i~' S.n'olude ·not , only the orisi:.1 Benetioiary hereunder but a110 an, tuture owner and hold r; 

t d h b'I In thi. Deed, whenever the context inoludine pledgees, ot the note or no es seoure ere • 

I 

.I 

I 

I 
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I I 

I I 

I I 

I I 

... , '·'1'iiii/""1 .. ·· ... i~·~-
' · ·rrrx~ ,t;: ...... }i~l:·;/ r\:,iif-~ . /:,f c$f:'J ..;. 

7. Trustee 11 not obligated t!) . not1t1 __ an, ., party heret~ .. . ~t p~~di~g·~~~l,~ ,;~~~!, .. :~·n; 0(\~~~;~H?!'~~j l~: 
, •, 1_ , ,. t ,.:, •._ , , ',I '•• ,. \ ~·,.,,/,: _f '•l-f: 

ot 'l'ru1t or ot ~1 . aot~on or proo~ecUng in __ wh1o~ .. · 'l'ru1tor, ,~en•~:1-01ar1:·-i~ '.~-~ :, ., ., .\~1,b.a.'m~,~f~;:f f 
a part1 unle11 brought by Truatee • . : ·,_-'. · ~\~·r.f'.>r!it <; l'.WJ'!l".~:'~ir-t·:r·.t,_.,;,r:~ .. ,~ ~~itl.i:};r. ·M.<t,; ro.i!i,aJ\'6·;,'ltfi~':,t,~~~~ri 71 • 

8. It 1a expre111, agreed that . the tru1ta. hereb°f DHated are · irrevooabb bJ,. th• ;•.~_f,Uat¥ iMI1;r· :t-~Sf;fr 
, • •' .I . . . -,-# ·~ . .. ,:·~ <~ '~'1:,ffs·~ 

O, The un4erHgne4 Truator request,- that: • opp1. ot . an,,f notioe .. .Pt .. ~etaUlt::a~,,_ot;,a,DJ,,\nQtioe}V : )~ 
4 . • : : ' ' . 'i. •A .. (J(}.'; .. \:". j : . ' ;-.r ~}:'. 

ot . aale hereunder be malled t~ Jaia . at · hi1 . ma11S.na addrt11 · oppo111;,.,.,i1_~i, 11ianatur1.,hen~'~l-ij~;'~/ > · 
. m WITNISS WHERB:or,., Trultor haa executed thtH prt1~ntl_, .. th~ 4aJ, ani· r.e.H"" t.ir11»,,/j;bq~ /\., · 

written. ' ~ .. :; f \ '· ' 

Mailing Addre11. r~r Notioe1 .. . . 

Somes Bal' Si1Jd.7ou Oo. • Oa11t • . ,. 

S'l'A Tl O'I CALIJ'ORN?A I ' ss. 
Oount1 ot Humboldt. 

(SEAL) 

J'ee t2.;o 

J Bi l".h-chnir. 
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STA'.- S Cl-' Cl.LVO:li;L~ 
sa. 

Cotu1t;.r oi' Sr-n ta Clnra 

On this ~7t,, dl-.; of J,;a;, J,.D. J.~02, iJefore ;.1 e 1 E,S.~wln, a Hot1.u;.· Public ::.n w:d 

for s1:,ic Cow1t,v, and residillL: hereir,, dul? cornr,1issbned and sworu, pc;r s onnll,Y ny pef:\rec' 

The 'Ii ·. oley Camp Assoc i n tion & A.E. Ta;1lor, known t ~· me to Lie t,ie per8ons v:hose n r~.te •• 

are subscriued to t:ie annexed and foregoint; i1.st:c,,ment "-~ lJ f :..·t~.-ti1el'eto ond who, t:.s 

Tl'U~tee & President, executed the said i1.strur:1ent 1 nnd tlle,i, ac:,:.i,owledi:;ed t.hat ti:e;: 

e,:eo ·. ~ted the sar11e as Trustee as ti1ere.n set forth, 

n: WIT;:zss '!li:EnzoF, I have ::.ore·,uitO set r.1;,· lu:,nc. ( J:C t. _'fi;~ed m;,· Liff:i.oinl s ':~n l, !:.t 

m:.: office in said County of Santa Cln1•a 1 t:-J.C dn,v and ;: ear in th:s Certificnte first 

written. 

:;.s.Erwiu 

Notal\V' Public, ii, aLd for t .. e Count:; of Santa ClarH, St<1te uf Cpliforni:: .• 

RE:corded at Hec~u.cst of BP.n :, o:' Araerict:. Jun 1, 1 93::: at 17 rni1:, i:, st 11 ::• ' ..: l:ic ;: A,!.!, 

Colu,t;'-' R~, c .. rder. 

---oOo---

l890 
r' 

THIS H:DE,,:TURE 1,bde this ninth cia:: o:· J.:ay, in t.!1e :1en:c of OlU' Lo:·d One Tl1ousa.1.d 

Nine Hw1dred und Thirt,y-tv,o, ~etwe ;; n DA1/ID D;l.i\l3 au, :.or.!i.:Ii: ::, '. u.KE, i1is wife, 01' t:,e 

Count;/ of Siski;fO '-l, St nte of Cnlifor:.i· · , t,1e pr,:ctic.s of ti;.-: f'il':;t 1;2.:r·t' : r.c:. GUY JictlURT.Y, 

of tht! s :,. :. :e pl2.ce ti1e pa::-t;; .. f ti1e se co1,d pc :i:t, 

the sum of ·:·en Dollo.rs l · ,·1ful 1::":Jnc:; 01· ',,, ;,.:: United St ·, tes of .:,ueric '., , to t.:1,3::1 in li:.-.nd 

puid b;,· ti1e ,: a ir\ p£ir.t;i of t ile; seco:id pe.rt, the r :, cc i pt of v;,:ic,, is :1erob.'/ 1::.c; :.r,o·:::\,ect1.:e , 

tile sP.cor.a ~-'"':rt n nd to l'!is heirs ~tr!d 

and bo , .r.ded :;nd particularl:r ciescri'o~d as follow :; , to ·11it: 

,. .•;, 
. (.:~ .LU 

The Lot Five, the Southwest qua:':'ter of the Hortlw,cst ql,n r·te::..· of the :ro1'ti1c!.i.st 

quarter, tile west 11£\lf of t:;e Soutilenst •••••. of t h··, Ho1· thwes',; ·1uo..· ter. of 'oi1.:: ::o::..·tllen t 

quarter, the llorth'38.St q ·Arter of the Southe u.st r,x::-ter of the :·:ort:-.v,est qun.rter of 

the Hortheo.st quarter, the Northwest quarter of the Noi·thwest ,1\in1·ter of th•) S0utl1\·1es 

qun . ter of the Nort11e·st quarter, t:.e ~ast half of t i: e Norti1•1est s.uarter of the Sout:1 

Souti1west q<larter of t,i·:e i:orthennt c,uarter of Sec1. 1on fo'.lr in Tow1.chi11 tl'1elve Iiorth o 

Hange Sb: Eust of the ;rumb0ldt ;.: ,3l'i.dird1, Co.liforlii&., 

TO~:ZT!r;:;:n with o.ll ni,d FJ.:.:., ;ulnr tho te:,er.1t,nto, hor,1dit.h1,10nts !'\nd cq1pll.l.'tenrJ, ,·es t ;-1 re-

n t,6 i·ecminr.ers, rents, issuen :.u:d 1irofiti:i t .,er,,of, 

'l'G ::;,vz ;, :· ;i 'l' O IIOLD ull o.nrl sin,•\.u.1'.r t, i10 :':nia prc::, iocn to,:othor \·11th the nppu.rte 

D:i . .,i d Dru J:e 

Lonnie D1•a.Jce 

( :_:: ;;,;, ) 

( S:~AL) 

I 

I 
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Subn c ribeci und rworn t o before me, this 12 c1 ~,y of l,[a,v, 1S;j 2, 

. (SZAL) :::r r,e st J, Anderson 
Noto.1•y l'nblic, 

l.:,,.' Commission Z::-:p ires :·.pril 14th, 1936, 

State of Cnliforn1n 

County of :~umbold t 
ss. 

On this 12 an:, of l.!o.:r, in t.he year One Tho,;.s e.nd Nine H\.U1drHl t\!~d Thirty-two, 

iJ · I'ore 1:1e, ZR'.'ZST J, A1:DERSOH, n Notei.r:,' ? nblic in ar.:u for the said County, residing 

there in, dul;, eo rn::1i sd one,: <u:d sworn, peroonally etppe e red David Dr ake and Lonnie 

Drake, kr,ovm to me to be t he persons whose na.~ies are s~b s cribcd to the within lnstru

mer;t, and nc l:nowledt;;ed t :i i:ie that the_ executed the se.r.1e, 

II: '.'iIT ::-JSS -.v:~~l\EOF, I h( ve .,ere·.i.nto set my hanc a:.6 affLed m,v Official Seal at 

~·,:r o:'..'fice ir. ~i. e Cow1t:: ol' Humboldt, t he d~,.v ei:d ye nr ii~ this certificate first n ., ove 

;·1r it ten, 

( S.-:AL) ~r i.est J, Anderson 

Notary Public iu and for said CoW1t;,r o::' m..unboldt, Stat.e ::, f California. 

;.:.v corru :1 ission e:x;., ir e s J.pril 14t l11 1936. 

Reco1·ded at He ,!uest of Clifford E. Dutler Jwi 1 1932 at 18 min, past 11 o'clock A.J.t. 

KA T"i L • :a ICK3L 

County Recorder. 

---000---

3896 

'l': iIS rn :·,~::TIBZ, :: ade this Nineteenth d:i;; o::.· Lay, , .• D. l vu2, 

JZT'.'l~N c. :!.:. Call & Zttn a. Cnl.l, his wife: Lulu Call Gra he.r.1, ruJ d RA ;nnond 

Gr !?.ham, he ::- husband; a.nd P. L. Cl'.\ ll, a sin:,le r,erson, t 11 e pe.:ctie:'3 of the ft1•9t pa.rt, 

an~ !~. A, i3uo.lmei• the part:r of t lie s i::co .. u pE~:..·t, 

·:1IT:1;; ss:T:r: That the said pe.rties of the first par t, !'or a1:d i n consrnera tion 

o:::· the surn of Ten ($10, 00) Dollr.rs, Lnwf'ul ,mone;; of tlvi Uni tee: St ates of America, 

to thee1 in hanc paid by the sai c party of the s eco.r.d part, the receipt whereof i s 

!10:::-eby n c;.;1;owledgsd, do by tl1e 0 e presents gra nt, ba1•gain, oell ,convey Blld confirm 

unto t !1c said part;: o!' the s ii cond p!: ~'t, and to his he i 1•s and nssiens forever, two

thirds L.terest in that certain lot, piece or pr.reel or land uitw, te, lying and 

bein(· i r. t :'l f'l N,E, ,: nnT"t, t? r Clf S':'!C, P.O T,P, 47 1'!,R, 6 W, H,D.l', Gount;r 01' Sic~iyou, 

S t !?.te ol' Ca li f ornia and oounded e>.nc: pe. r ticu.la:dy c.e sc ribcd as follows, to wit: 

cc::.:::::c r;:G P.t u po ::.,,t 101 feet ,-,1:.1•t;l of fl puiHt ln t, iie r-:orti1 line of t i1e Eede~' 

t\n,, :!ornorooic wa,· un Houd fro m 1·1hich t he centre of oo. ici aeotiori Tw,rnt:, llearr:i So u th 

'l'b def:,B, 8 min. Vleet l26Z :t:eet; '. thence South 79 <1e1 :o, 10 m111. i.i:£1st to 108 feet to 

the !tug i1ee lot. Thence Horth-westerl,v ~long t i1e ,'lost line of the itnr:hea, cull Creason 

lot o (1. d 1::i t :' iwe 01' 1~4 :f'eet, ' ;... --- ·--- -------------'---"!------------------,; t ll oz:oe 

Soatlnve r torly n diste.1,oe of 108t feet to a point Bl feet Nlirt :1 of the point of 

Cornrnenoernent, thence North O dee, 2 ml.n, west (1. u istunce o:t: 138 1'eot thence Uorth

wr; :.i ter l y along t he ~st boun ,·. 9.l.',V line of the i;,ropei•t;i 01' t11e late J13.ne Call Trnnsou, 

\C,Z.Cnll, l' ,1,Call L1. n c'.i Lul\l Cull Grahnm heirs). 164 feet, thence S0uti1-westerly . 

~t.~01!t '. ti~e J7orth line of the '.' ro :: ert;: of t :1e late Jane C['.11 Transc1u, afore;;iontior.od r:. 
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lio ·· way bt · 

Otrioer, 
{, •. r,!. · . t 

-~ 't,O •· 

ha• 

Thi'rty•One, 

t~ ' '~- • .~ •I • 1 • 

en 

·in end that executed the within 

the 4~1 end year in thia o•rtitioat 

(SEAL) · . Dan t,roater, 
_,: ,-i·\.,, .\ 

lotary . Publio~.JD an4
1
tor the 01 ty end County ot Sen lrenoiaoo, State ot 01:.lit'ornie. 

:· . . . .. .:V comm ti810n expire& November 22. 1932. 
Beoorded et Bequeat ot' SISKIYOU COUNTY ABSTRACT CO, Aug. 31, l~3l at 3~ min. past 9 

~ ~ ~~~;~~~~.; ·.l ::-.\ ·; • . · l ~ . 

··._"A , i ,, ~ ,., ,, .. .. ., . . · : . : :1 : : ·•ii · XATB L. BICKEL, 
·.~ .1,,,..,,,. ~- ._ \. I • I o . ·' . ,: ;, 

O:l i li; ,< : · • •• ' ... ·\.,,h . Oounty Recorder. 

.. l;) i i ·. _;• .i,; . • ..• ! J .... , ' ' •. 

': ·,~ .. i.:r..-:,1 ·~ :I, 

L .I. i~ :t •·.4. , 
1{,t f ~.';-~ , ... ~ 'i .! I l ~ ~ '"" •• 

: ., J ··· ooo 

: · :,'·.}. p 

. i ... 

.. ,, .. ' ~,;. }.'{ ·J~ \")' . .',? .. 

"''{t::r.'·~1":ii~:··: ; .. : "'fl .,; '•'.<T ' ; :·::; ,;·. r:, -:, , I ~;t;· 

1~t:·:r-;it '!
1
_'. I :, : .,- ii.'; ,<,' 

,•;'.·· THIS INDBNTURI, Made thil Tenth doy or J.uguat in the yeer or our Lord one thousund 
·,\ .. \:ro .:' :: ;·: 1 :t-r\" -... · 1· ~ ~ .. ~ ... , . . .. - ~-- • • •• 

nin! ~ ~~~~r!~ ~~4 !~~!tt One (. Bll:'l'WEIN J, H. Morrh and 14r8 •. Nen lrlorria, His Wife, or 

lomH Bu· of tht Qounty ot S1sk11ou, State -:>r California, the parties or the t'Lrst par , 

and Guy MoMurtry ot S0111G1 Bar, ot the. eame place, the party or the second port, 

· ,,. llTNl~~ITHa -':hat the Hid partiiis ot the t'irat port, tor on<1 in oona14er,.t1onbr 
-:0;1;1~·7 Jl <l'l r• . l._;' "«'J \'l ' ! " I . . . . - ' . I 

the 1um ot Ten l)ollare, Lawtul Money ot the Uni te4 Sta tea ot .uierio i; , to 'rllem in 
_i ~:'I ,°:/ , • ., 1 I ,.°' • ;, I I'. 'o ~, ' , • 

hand paid by the 1114 party ot the 1econd pert, the recoipt 11nereot ie hereby 001<.nowle sed, 
' :. ·J fl ·,•,.' .) .. : . . : ( .. ' 

.4~ b~ t~! •• .Pr~•enta grant, bargain, 1111, oon,ey onqoontirm unto thg aaia party or th 
..• , . ,, j ; . . . ' . ' 

· ,. , ,o~n~ .. l •~,, J,~d . to ~11 hti1'1 and aaatn1 t'orner, all that oertain lot, piece or paroe 

.. _ot. la.net 1,1tuate, .l1ing and be1nc in the Oount1 ot .ti1&lci1ou, bt1.>te ot OtaUtarnia, anS 

"'~un4e4 and particularly 4eacr1bed as tollowa, to witt 

• 

I 

I 
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:~·:·,' ' 
• \.1 

fl 

I 

, · J ,- , ·, . ~ ... \ • • • -: •• ' ' : t • J ' ,.. t, t,', 

within. inatrument , -: ,J:t. i:~.- . ·uoknowle4ie4 that 
- ., • J , , .. ~ · " • ,·~~A tt ~~~,, ~-f~ ~~t,.ft tS 

1'1TNBS8 .~ bend _oncl ,ott1o1al Hal't l .,: ,.l, ~i~1( ~ e~ ~j:!,lfl,· ·r,· 

. , .· ·:!_:;·_ (SUL) ': ,;, .~ .,·~'~ -t -, ; __ ~' .. '.Jii~•bth~~<-ij'.~ ·~~-0~;:;;1~:,,_ ,., .. , · . 

.. lota17 Publlo 1n uncl : f'or -.tbe: oo·un~11s 9t',., Mul"oma~, , atatt ,of,., Or,gon,.lH;;_~ 
. • '.,1 't , Jt-, ·~~~t.~-~~::,' .. ~t-ft~;;-~~,1 • ;-~-.q~;, f.~,. !}··(;~,-;,~, ... ;1_~11"?t~- ~:-::, ·;." 

STJ.1'1 01 CALil<'OBNU. t Bi~: .. :'.'t;.:~;·~·2·l ::; ···:·.:.~;;i:~:, ... ~i .. ;,'. ~;~!\:?t~ '.?t~_;__{~·:.r1 
COUNTY o, H~OLI1r ) . . . • • } _! ) ~:; , ._ -~;.. . . , , ::\J:\~}iiirr: . 

On thla tenth day ~t ''.Ausuat'~·: 1:~ the rear -1,D• 1;a1, bet'ore u, Jamee M.7.: lrenoi. ;:, ,,., \ , 
; < · 1 · v·: J ,!' :,i., · 1~t1 · ::f.tfe,.:· > f 

a llotary Publ1o in and tor aa14 Oount7, 4ul7 oomm1H1on~·.; •n4••orn, i,era_o_na~~ ap~a~,4 
' 'Ji-:!'.., ;-q{;,l 't ,': ·d'!'!.ur/t.. ·.· 

l, B, Morr 11. per1onall1 lalown to u to be the peraon whoae name 1a 1ubaor1 be4 ·to · tbe ::-:;:',. ' 
• , ... : t11.• ~ ·.i:~: 1' f) :'1 ,., ~1r ... 1 ,:,n \ ' ·•'. ,: ;1 .-t {'{ 1• 1 )t . 1r·· w.:, ·£ t."\ · .. '.\ !~1.k> rf:r~:~';it:3 l \l~ . {10 ·t~;>.::---~:i_· : 

1 

within 1n1trUMnt, aoknowledge4 that .. ht ezeoute4 . the aaM, , ; "/ ·1,:_~i:,;).,',t,t:·· -~"'!'J.iif~itfJ{t;i·· 
·': , . t;_ •, ,: ;r ,.:r, , I·<: ''.:''.1 1):1,\ ) ~< x qli.,:\'1:.',,~; ~, J,. ,l ! ;·it-:lt ~': ,/f>t . ?'l .~ i\t~ \ \'11.f 
. IITNISB 111. hand and ott1o1a1 •taX u.-,. ·:·q:,,t,•rt ~t.,•, . ,,.-~'~ , .. , ·'>i ~,:ji·::~i:-· 1:; 

· .: .! .. , .. . ···:•·.· ·'.{ ; ,, · ( .- ·. , ,,;, .'( .; /'.J.J (ri,l'Ji,iu.,ti :i. J ;~.-:11'.'i,:; 
1
vJ,, , ·1.. ·,t~. i:l ·ti lift .. ''··-t f• f.t.:·· 

. . . :·. SUL) , . ,, : . ·:., .. .JuieJ ll, renon ~;ff~~. :\\'ti~~-f.(, r t:it1t . ,{;f;: 
Hota;,· Pubi10:\ 1~

11
;~~ tor the'' o~~t,.:·:~;·r~;~,t.; .. :;i.·~i ,iott J!Ia:~t:.~~~fft~~~ ... 

Re;o~d~d -·at Beq~eat 'ot Bank ' or"~ : 1Nat t,i . :·a~J.~~~~"i1/ 1~31\~a\ii!&~~i~.1,1:r1 

o • olook •,11; , . , ' ' ' • . " , , , • ,;:~;:.r:~c'i f'!'.g :F, ~;,;t~.:;:~i)~;,::t~!~;$f ,,, 
· ,. ,.: · , ... ·, :1<. //.. · .t; ~Coimt7 b-~~~-rdt~,·:;t\ ,;_:-,·,· --r ·;·~r?''~'7"'"'~,~'.~;!f~, 

~i :· ., . ·.-. ~ .': " ii.--·!::·~·~ ~ - ~., .... ·"\.-~ .. , .. . 1,: , ... ~ ~- :: _. . · .. ·.· _ .. ·; ·. ' ....... ·- t .'.: -; (··~ i~ ... ~i.,·i.'t~Mi~t~' 
,· : .·: i .(, ' '1n f',J11 ; •. ; , vJ,·:11 ((\'; 'S(; Y,;ftHH: ~, tHi;:t ''.{/.'. [H1') 1':l ?fj1j1,r'1 ffld t,,K' 

'' 't ,, •' ; ': ;'" .{; .. ~-.'7,·;r J':.">{ ,, - ~~ ·'t ~; ·-~ ~ ~ , .•• ";': ·r~:·-·1 :1 · ·:f "; ......... , •• - - 1· .. . - • \~----, :i.,::·.··_:.'_·,;_:_~.:_:_:.· .. ·:.-.:.~,::~··~~-.~,~.,~~.: ·.,_:: . 
:,!.'.. ' f , !.' ~ ·\ p' ,'\ (1tf \ ·,if.d(d.• t ·': ·" ... . : ,l : , -;, -: ·~: __ .. _-~-~~,: .. ?::~. _ ·;~ 
oOQ .• · .. ~'.:;~ ~:'~;~tc/''.fijY'.frTf,0'. '.':--· 

ll?·i~: ... ~ 1, •. ;., ~: ~.;_-, ).·;~~: 

• ·; t ·, ;_;' ., l .': ; :, .. i '{ t1 C~J..1i./,;} · · 1 · ·· · . · ·· · · ' ·, 

;;· " l11" .l)/'t, · '· ',r,···~· .r~\)~r,1 ilti\t~f>:' 

; / ,> •• 

:\ .:. 

..... -. ,. -~~ ~·-- ·- ,, .. 
1n_,-.,·,~·t~'"'ir:;::r.1l.f1. ~,. .. ,.":"·~ ··--,-.. , ... 

;., ·," ;·.'\•· -;.'( t'i'·,U· ~~Il'Jt: ·n· l· k~l,.s·· 1',., 

, ¥.;.~ . ol'Jc)· -. ;i, -
:-' ~ I '> \,~ } •

1 i t ; , l.l ~~ r~ 1: ,'.1! • 

... · ... 

~.. . 
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1,;our• 

' : ~ .. 

Ooani11iontl', in Ulll fol' taid ~out1,. dU11 OOIIUIISoDld ..... ,. .• JIH~MllJ 

a~tU'td ••"•1 ~t•daow of ,~u Oount, an.d Shh P!l'110na111 Jmnm \o .. to bt th1 

ptl'1on who1t na1 h 1ub1oribtd t.o tht within in1t1111118', and aolmowltqtd that h1 

ueouttd tht HM/ 

litAHI "1 hand and oftioial ,NJ., 
(l~al). 

00\ln OO~ildODtl' in and fol' tht Oowst1 of J>11 •oht, lhh of Oa1Uomla. 

J11td ~or Rtoord at the lleq1111t of llhki,ou oa.1~. Afl'll 11, At :I, 1111 at 11,01 

o •olook A, •• 

e.umm. ffB8B.AW, 

to 

our •OWB!lr 

AI.IOI J.I' • !ODO 

uooam. 

••••••ooOoo•••• 

tRJI IJJlll!UD, .. de a1 of t.b1 lat 411,J ot OIIU,, A, De lHI b ......... 1 
c.oM &O . 

-1 et•lhn of J>el .llortt count,, oaUfomla the pan, of \h1 fil"1\.Pllft, •tt• lal&ul'tff 

of the. 0ount7 of lhkl,ou la HU state of oaUfonia, tht put7 of th1 1100114 ,an. 
ffllHBl'l'Rr Tha\ th1 aaU l&l'V of \h1 flf1\ pan, for•• ta oou&..,.U1a 1f 

\he - of hD (ti0.00) J»11U"1, lawhl .... of \he U11ih4 l\at11 ·•f •uaoa, '- bill 

ta~ paid-, \ht aal4 pal'ty of Ule 110011d pu\• \he Noeip\ tlalNDf h lleNli, ~• 

1-. ... bu ... , .. cl, l't1MH4, Ud foH, • quUolailled, ~· '1 .... ,... .. h ... 

Nale~_. .rt11aa1 ~cl fnntr cauUolata, ,... Uae ,au~ ot •1 HNDd~, •• le 

hi, heir, and a11i1D~, , . . 

All ~f the lillat, HU• ud taat1rtat ta an4 to •• •'• rtata\1 H 1'4•" te• 
getltl' with dt\ob s-i,data, aad ~Uo!IH 1ood1d oa ,.., 'ii lulMII u •~ ona•• 
nl&I" ,11,•st•,•• sta1• Ud atataa pnpe,v at~ \h1 n-• Ufll", OD•\7 of 11*"9• 

11tah of OaUforDia, •• lball be autfht•\ t,•. \he no111aN ~· ..-,lei• lHSpU1a 

of, and doa11tto llH OD the l"lal pnflft7 4Hol'llle4 •• tollew, le..S~i 
Tht aouthweat quan,s- of tht aonlleaa\ l'IAI''• of tbe 1111UlwH\ quart•, u4 'Ill 

1onh half. of tht aortllwH1. quarter of Ult eo"th••' ...,._ .. of •• 1111tlnrnt. l'l&ft• 

of 1110UoD tht~•tlll'ff (II) ,.11 •·, a. •·•·•·•• ta NH eou,, of atua,.•, ••1.• 

of oaUforDia. 

,.. \ht ••t h Hltrt•• U\o \ht Ni. part, ot tile fin\ JAR·heftia, hta IIWI, 

aeo"'-1'•, aatahtntora ud ••~Pl la a oll"\aia _. MU _. ..... • Uae "614 

party of tht Hut ,an \o z. 1. •nta of aaU oeu~ of lhkt,o•, l\ate of 011Ufona 

on Ult l'tb dq of r1\na17, 11M. 

To1~thel' witb all IDd aiq,alal" 1.hl ha•tah, hHtdU--h aDt QlillfttlMIOII 

\htr!,a\o beloasiq, or iD u,wlH appertaiailll, •• \ht H'f•at111 UII. ""fld••• 
l'lll&~Ddt~_aDd rtaa111d1r1, r~t•, ia1~ u4 proft\a \htroot, Al9*>al10 a11 · tlllt ••'-'• 

l'ilht I Utll, later11\ iD laid pl'Optl'tJ, pHHHioa, olaia aad dlMDd ... ,".Ol'fU, &I 

wtll ta law aa i11 •ca•tt,, •f .ui, aalcl- ,an, of \he flrn ,_,, tf, ta II' ,, \ht aai4 

prallll, Ud t'fll'J' part Ucl ,-,Oel thel"IOf, wi\h \he appu'tUUOHe 

.To BHI and to Hold, all Ud 1iaplal' the HU p.Sltl, \os,th~ with \hi 
.. 

apJl'IHIDaDOtl, ua\o tht Hid ,an, ot tbt HOODd ,an. u4 '° bl• keira aA4 ....... 

fOl't'fll', 

I 
'and Hal, the day and year fl ret a'bo'ft wrltttD, 

.21:9 

WR-193

005641



- --- - ··· 

~1-· 44,0 
,-;---:-:----'--:-:-=--:-:-----:::------:---:~-=-:-----=--:-7~----:-;.;._-----,--------_:~:.:__ 

J 

i 
l " 
I 
I 
t 
I 
l 

I 

J 

' I 

The United States of An1erica 
Homestead Cerfll'1ate1'to:;:" ........ : .. _ ..... . 

Ajlf'Hcetion lia. ... :. 0'. <..!J .. A:.(L'.' ... (' I ;J. 7 I 
To all to whom these presents shall come, Greeting: 

\Vhereas, 11tere - h88· been -*J>o,;itnl--io--thc -GESE!l:\L bA~"i)-OFFlC'-E-of-il ... l;nil<'d Stak>e 8 CcmnCATE F . 
o
1
F TllE R?ciSTpl OF rnE L.\..'<D, OrncE AT ... .... t.< J. <c:fj,_ .. t1 ,:-; . . { t'i ( r. f ~I./ .. U .. :((..,,,; .. /.t. .. :r'i..:-:. ... .f.J.-!. ,' ,. ~ 

I '/:r./<. //'[ (,i i I /J. !/'i~ c.c:rf"il / 1(7rrf',rf-<r(./ 
whereby 1t appears thnt, pursuant t.o tl,e Act of Con~= approved :Oth )by, is.12, " To Secure Homesteads 

to Ac!Ll.'ll Settlers on the Public Domain," nod t he eels supplement,il thcn,to, the cl:wn of..._ ....................... ·····-------~-<?.MP";!!::> 
.Jr.:(.t'.J.. U. 1.!.L_.J.. /...[ .1. :( •/ .6.·,.C:"..~. '.-:::'. ............ . .. h,.s been estnl+li.shed :ind duly consummated. in con-

formity to bw, fo~ the .C.>:-i . ./.. f. ... /i _(1.//. 7 .. _Ix_:!. L:.. i.:(, . .!. /-:_ ( ,.J'- <f 7-... :r.('. .. ~ .. :'. . . ~./.~:: l __ (:,t;_, -

. (~ ('lJ/-1;«-;'<.,'I. /:1 ,/. ··1· C/'; .(/ j:/; ( . 'j(. {Ir./:.~ -~(./../.-'.,/<(;'?. / f':i.-f J {( .· ,-<'( (_"7, _( •· 

/2-c,. / I-·/, ~~ 7: L·/;_c / J t'-t< / /"t < a J/ i? «. ·a ... t C£ L ,1 ~ - t::/ f ./ /1 r -1.J/1 r... I'< ~ - ~ 

c1_a A. -U'1 l . 1 Jt C !';_ ;-,,_ ' dh < ~ uty- -- tzvc C( r, <'( . 1:/tJ. · //-,.:, /- /, l'l ~ 

rf. c:/u._. Jt"-1,f/u.rr..//----;;u a.A r'f:./ .. ··,;r: (:/;.( ~ l-,--l_ ·"t--/; uY.-'/--.:.?uJ L · .CZ. / 

J-;;. r -~· i. er..//. / 11 ~ -7-·. l -/ , .(. /1.r ·lb,'-,~<'-<'././.., j-:< d ! / c-~ .. / r;f C/ , ( / _,/,.. ,,._r, . 

_.ll :( ./. /- f<. <. r, . . t "Ci- l , ,, (-:7'1 •. (. , .//-I< l ::/1. C.v. .I.. r 1-,-<.. rl . U:::..-L--'f 1.;/( , ·7. r · 1 t=;,,;_,. -

L <-< .t ./ f -<- t. <'t. -1.77: f_.. /;t: ( :/;.(_ 'J ( · l( t-7-·i.<, , ,. ...L ~f-,{. (. ('f :_ c.-e:.1--; __ ,./..-:./; __ .. ,., -· r<-< t7', (,( . ., ! '(-

,µ <.. -<" _., .I, f 'd r:./. < -;~ 1-1 r/, c r,..t./ · <). , <.A'. . -1 rr -~ ,, 7-. t:/, r ·.1. 1 - (< r ,·, ,, ·.r., / - µ .,,.. ·"- ( , 
[ (i I r( t;t'.; .::: 1 ,L, t-/; . -,,: "'/f.- ·7 ( -f, f. . I' ,.(1. r"( ; ,,., • ( ./ /-/-<'('I ' ( l ' ,,·/ (.-/...L ./1 ·,< 1'7'.J t"t.., ('

.·1,-11 ~ 1r{ ~ r; ,, ( J,,- ,,q1 <<. 1 .F'..:/_ft' •<.<' .ei.- 1 (~, .,.,, q~_ ..,/r· ("(·,'1 .·"~:/,< ,.t,-;._. t-1,,t;"'~~- ,. ,-f; ~<~,~/>,.-l .;tA . .: 

l_<../., 1 i J' c,: . · ,s ,:-"'. r/. ·,c- <J!'rt ,,'7.f, /t y , r, .//- <( (-/ . r • ,.(,,,,,,, t-rf d ·(·?.nJ t,, d . , r,. , , _,, 
. (crr1 11,,r , , , ,,,. h, ,... •. , (-'" 1-.<·,, -, ,.,_ ,,_/, , ., t ,

1
. ~ ;,-..1,r>f'11.,, ' 

occordmg to t e 0FflCIAL t'UT o[ flhe ::iur\'ey ot_rhe 1£aiu Land, retun+L~- le t!.e GEXE!l.\L LAXD OFFICE ·· 

by the St:11\'EYOR GESERAL: 

Now know Ye, Tiiat there;., then,fon,, !,'TOOted 1,y the United St..>lco unto tt.~ so.id <!./:.~. ( ·,,, ·'·· <'!. .. ' '. ,:-

...... the trnrl of l.und nl.;on• desrril'C'<l 

To ha\'e and to hoid the s:iid tract of Land, w,1h the nppurlrnnnrc.s thercof, unto the ~d .. - .. '.'. . . ( .. t"_t:J : ~- ' ' .. "?../ '. .. f--" 

.and to ...... /:?'.1 .. '..:c. 1- ( /• ( ./ ,·~, r[ ,.- ( { I (;J I <'"i > : r 
heir.I and assi:;ns,fore\'er; subject to nny w eird ar.d ucrrucd ,rntcr ri~hts for rr.inin;:, n;,ri<-ultur:d, innnufuctur-

ing, or other purpOH'S, nnd rights to ditd1cs and ~H·n·oirs ug,d in tonnrt.lic,o with n11·h wnte'r ri~hl.S , ::s rrmy 

be recognized :ind acknowledged Ly the locru cu•loms, hm;, :md decisions ilf re,urt.• •. r,ml- nl.o- Rtl~tl:r

right -of- the -proprict-0r of a veiD-ilr- lo<le-4o-ei<tfflrl-tttttl· - his--<>n!-lh<-refn,m~l,1-J.111'--ffimt.··+~ --fumitt

to p,,ne{r9te--Or- intel'l<'<'t- !-he premises hcreby- J!ranted, ru; provi<W- I~ --1,w. And there is rescr,ed from the 

lands hereby p-:mte<l, n right of way thereon for ditches or cnnnb con•tructcd hy the ::uthority of tl:c l:niled 

St.ntes. 

In testimony whereof, 1, .. .-:/t. .. u .. <..r..'.. r. 1 u . 1 _,,{;_ --_/n L ( -
······· ········ ........... ( ............ . ... PnFJHDE:o.-r o.- nu: 

Us1T£D SnTI:s OF • .\m:mc.,. ha\'e c.1uscd these letters to 1,c ma+lc Patent, and U,e ooru of the GESERAL LAso 01·nc1: to 

be hereunto s.ffixed. 

I 
I 

GIYEX under my hand, at t he CITY OF WASIIISCTOS, Uie .. ... ·r t · ( ~ t' ' · I. '}· • :1, · .i .. :.( ,., ; ;;, .I 
' -1/ / r{'/'/ • • • C • dn) of............. ...... . . . , m the )ear ot our Loni -one thou.,and mne 

[SEAL) hundred nnd . ..'~(..f. .. .! .. ~~: .. ": .. ! .... ": . .. . .. , and of tl,e fndep<'n<k-uce of the 

...... County Hrcon!er r 
' I 

Dr~uty RcronJcr I 
I .,. 

....... ...-,..., .. _ 
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E Stanshaw Water Notice 

Notice: Is hereby given that I have taken up and hold for 
mining and for purpose of irrigation six hundred inches of 
the water running in Stanshaw Creek. So called the water so 
taken, being carried first by ditch a nd flume, to and past 
my dwelling home; second by ditch and flume running up the 
Klamath River to my upper field, sa id creek being in 
Dillon's Township , State of California, County of Klamath. 
March 25th. A.D. 1867 E. Stanshaw 

Filed and Recorded March 25th . A.D. 1867 
in Book of Mining Claims file 232 
B. W. Janks Recorder 

Filed for Record at request of E. De Mill 
June 1st. 1880 at 15 minutes past 8 o'clock A.M. 
Joseph Rice Recorder 

Recorded June 9th . 1880 at 50 minutes past 8 o 'c lock A.M. 
Joseph Rice Recorder 
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E. STENSHAW WATER NOTICE 

NOTICE IS EEREBY CTIVE~T: That I have t~ken up ono hold for mining 
ano irrig~ting purposes, six hunarea inches of the water running 
in St._ensh~w,._Qi:;,,~.~.J~-"!., So cal led the wnter so taken bei.ng carried 
firs! by aitch end flume to enf post my dwelling house by ditch 
and flume running up the K1am~th River to my upper field. Said 
creek being in Dillon's Township, State of California, County of 
Klamath. 

March 25, 1867 

E. Stenshaw 

RECOHDED JUNE 9, 1880 
Liber 1 Water Right,. page 397 
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Notice: Is hereby given that I have taken up and hold for 
mining and for purpose of irrigation six hundred inches of 
the water running in Stanshaw Creek. So called the water so 
taken, being carried first by ditch and flume, to and past 
my dwelling home; second by .ditch and flume running up the 
Klamath River to my upper f~eld, said creek being in Dillon 
Township, State of California, County of Klamath. 
March 25th. A.D. 1867 E. Stanshaw 
Recorded March 25th. 1867 at request of E. Stanshaw 
B. W. Janks Recorder 

Notice: Is hereby given to all to whom it may concern that 
I have taken up and hold for mining purposes one hundred 
inches of the water running in the creek, that emptys into 
the Klamath River on the west side and directly opposite the 
head of "Lay Bar", and known as the "Frenchman's" Creek said 
creek being in Dillon Township, State of California, County 
of Klamath 
March 25th. A.D. 1867 E. Stanshaw 
Recorded at request of E. Stanshaw March 25th. A. O. 1867 
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UNITED STATES DE:-PARTMENT OF AGRI CULTURE 
OFFICE OF THE GENERAL COUNSEL 

WASHINGTON, D. C. 20250 

Our reference: 
liIOC onnaughton 

Mr . and liirs. Lue H. Hayes 
Somes Bar, California 

Dear Mr. and Ivirs . Hayes : 

i4i$. c~ncerns y0ur claim dated August 5, 1968, for alleged 
damaged to your water system by the United St ate s Forest 
Service . 

V.:e have completely reviev-ied t he f ile and at -t;his time are 
prepared to pay $5 , 000 as full settlement of FLll your clai ms 
for damage. This offer of settl ement does not consti-t;ute 

. an admission of liability on the~ part of the Unite d States 
Government andit is made for settl ement purposes only. 

If this offer of se·t;tlement is satisfactory, 9lease advise 
and i.·te will t ake t he necessary s.teps to effect payment. 

Sincerely, 

Merwin w. Kaye , Acting 
Assistant General 6ounsel 

l,.) ~'( 1 ~ t ( 0 \A,"- ~\ \el\ 
~ ~~~ ~~ivt'~"') 

' 

~S. )ol.-\..l.\M~ \MtA.\k'.;'C\-<

~e,,'o 11 '1\, 5 U. ~; ~ ~ ~*--e../ 

-ak: l~:2<,{:- ~ ~ ~~ 
dS lq '73 
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UNITED STATES DEPARTMENT OF AGRI CULTURE 
OFFI CE OF THE GENERAL COUNSEL 

WASHINGTON , D. C. 20250 

Mr. and Mrs. Lue H. Hayes 
Some s Bar, Cali f ornia 

Dear Mr . and Mrs . Hayes: 

Our reference : 
MOC onnau gh ton 

~ i § co~cerns ~0ur cl ai m dat ed August 5, 1968 , for alleged 
damaged to y our water system by the United St a te s Forest 
Service . 

We have completely revi ewed t he f ile and a t t hi s time are 
prepare d to pay $5 , 000 as full settlement of all your clai ms 
f or damage . Thi s offe r of settlement does not constitute 
an admi ssi on of li abili ty on the•part of the Uni ted St ate s 
Government andi t is made f or settlement purposes only. 

We realize t ha t y ou are alleging $19,135.58 a s necessar y to 
remedy your water situa tion. However, our fil e indica te s 
that an adequ a te f iltration system could be c on s tructed for 
s·ubstanti ally le s s than thi s amount. It al so indic ate s 
tha t a f ar back a s 1953 , the water supply in your cabins 
would become turbi d after extensive rain s torms. Further, 
our file shows tha t a considerable amount of damage was 
done by a fllo d in December 1964.' 

If this offer of settlement i s satisfactory, pl ea se advise 
and ~,e will t ake t he necessary s t eps t o effect payment. 

Sincerely, 

Merwin W. Kaye, Acting 
Assistant General 6ounsel 
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Ken Harless 
4876 Hilo St. 

1-, ~I~ I -., ., - ' 
- ck~CJI'()~~ ~ ~ \ J_ ~ 4-J~,,~ 

:~e;~~\>-~~6~4538 1) __ ~ _ ~, ~ ~'6 VJ''°"-· r$ . __ _ . :]:~ 

I (Ken Harless) lived at what ~s~ rb~~a1 ~ m ~ 4~ to ~ ~ 
1948. At that time the ranch was owned by Mary McMurtry. , ~ ~ 

I was responsible for the maintenance of the ditch carrying water from ~cla,.~.,. 
Stanshaw creek to the ranch. At that time the water from the ditch was - ~ 
used for domestic consumption and agricultural purposes (raising hay, 
fetch , gardening, etc.) 

To the best of my memory, I understand that the ditch had been in 
continual use for the same purposes since it's original construction by the 
Stanshaw Mining Company in the late 1880s. 

Signed : 

Ken Harless 

'1~ 
Oo~ %~""'-A-e.-\\ 
S--t<l\ ~ -e_ ~\ ,ve 
~ -

5 p 1\A\C_5 
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> Mr. Goss's measurements are questionable based on current and historic canal dimensions. They currently 
average 8-10 in. in depth and 4 ft. wide (cross-section= about 3 sq. ft .). At a flow velocity of 18 ft ./15 sec., as 
recently measured in the half-culvert near the tip of the canal, and using these channel dimensions, the flow rate 
would be 3.6 cfs. We are actually requesting 2.75 cfs. The cross-section of the canal, especially right after the 
digging of the canal in about 1867 appears to have been much larger than it now is. Evidence for this comes 
from the measurement of long-abandoned sections of the connecting canals which were used by the miners 
during the latter part of the nineteenth century and into the early part of the twentieth. A recent measurement of 
a typical section of an abandoned canal yields a cross-section seven times as large as that of the currently-used 
portion of the canal system. The abandoned section measures 10 ft. across the top, is 3.5 ft. deep, and has a 
bottom measuring about 2 ft. This gives a cross-section of 21 ft.! It is unthinkable that the Chinese laborers who 
dug these canals would have, by pick and shovel, created a canal seven times larger than necessary, assuming 
they only needed a flow of about 2. 7 5 cfs. 
Mr. Goss reported (under "Current Diversion Capacity of Young's Ranch") the figure of 1.25 cfs as the flow rate 
in the currently-used canal, measured by him around 1977. On page 3 of his March 17, 1990 report to a 
Mr. Meith, Mr. Goss states that the "historic use" was 0.49 cfs, with no information as to just how he made this 
determination. Why would the Chinese miners have dug a canal with dimensions allowing for a flow in excess of 
3 cfs when the actual flow was only 0.49 cfs?! If Mr. Goss's measurement of 1.25 cfs is accurate (and none of 
his methodology is indicated in his report), one must assume that he measured the flow during a low point in the 
day and/or at a low point in the season and/or under relative drought conditions and/or at a time when the ranch 
owner had not recently made a needed adjustment to the inflow at Stanshaw Creek. 
Mr. Goss's estimates of flow characteristics of Stanshaw Creek, as stated in his March 17th report, page 2, are 
also suspect since the cross-sectional configuration of Stanshaw Creek is not only highly irregular geometrically, 
it changes radically from one year to the next due to winter flooding. 
On this same page of Mr. Goss's report, he shows an average annual flow of water into the canal of 11.9 cfs and 
a l-in-50-years low estimate of3.02. An average annual flow rate of 11.9 would yield an average monthly flow 
rate of about 1 cfs, yet in table 4. of his report he states that 362 acre feet (0.5 cfs) of water was being used 
annually just for flood irrigation of a few acres of pasturage. At that time, the owner Mr. Lu Hayes, was also 
using water for 16 homes (occupied mostly by highway and forestry worker families), and the watering 
of 100 head of cattle, in addition to his own domestic needs. How then could Mr. Goss report an annual flow 
rate of 0.49 in the canal leading to the ranch?! 
There is absolutely no record of the diversion canal having ever been increased in its carrying capacity. Yet in his 
March 17th report, Mr. Goss state that II The ... diversion and earth-channel/flume capacity exceeds only the 
lowest flows which rarely occur on Stanshaw creek between August and December during drought years. The 
only time this condition has been documented was in 1977 [ note that this is the same year in which Mr. Goss 
claims to have measured a flow rate of 1.25 cfs in the canal!] when flow available for diversion was 0.9 cfs (0.35 
cfs below diversion capability), but still 1. 75 times greater than historic use (0.49 cfs). 11 How would Mr. Goss 
then account for the fact that the current canal, more than likely reduced in its capacity by the continual silting-in, 
which he also mentions in his report, has a carrying capacity of around 3 cfs, yet he state in his report that, at the 
time, it had a capacity only slightly more ("exceeds only") than the "flow available for diversion" , which he stated 
to be 0.9 cfs? 
Given Mr. Goss's report figures, in relationship to the multiple uses to which water was being put on the ranch 
during the time he made his measurements, one might well suspect that Mr. Goss and the owner of the ranch 
(where Mr. Goss was in residence at the time) may well have had a falling-out over some matter and the 
submission of an erroneous report by Mr. Goss was his way of getting even with the owner. 
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In a recent letter, dated September 15, 1998, Mr. Harry Schueller, Chief of the Division of Water Rights, states " 
The Division has supplied you and your attorney with evidence [Mr. Goss's; see above discussion] to show that 
the upper limit [maximum] of your claim of pre-1914 appropriative rights is O. 49 cfs, continuous flow and may 
appropriately be only 0.11 cfs." The 0.11 cfs figure quoted here my Mr. Schueller appears to come from a table 
showing the amount of water used for irrigation (only) to be 0.11. Mr. Schueller further states, in this same 
letter, "there is no information in our files to indicate that any diversion in excess of 0.11 cfs is authorized under 
you pre-1914 claim." I'm confused here! Didn't Doug's pre-1914 water rights claim provide for a flow rate of 15 
cfs? ! And didn't Mr.Goss, in his report, state that the historic use was 0.49 cfs? How does Mr. Scheuller now 
reduce that historic use to 0.11 cfs? 
Later, in his letter, Mr. Scheuller refers to the "construction" of a reservoir on the property, further stating that 
he doesn't see how such construction serves to increase the amount of Doug's pre-1914 appropriative water 
rights. Firstly, the "construction" he refers to was actually an enlargement of an existing ranch pond and was 
undertaken partly to provide a dumping site for CalTrans which was, at the time, clearing a massive slide just 
four miles upriver from the ranch. Secondly, no one on our end has ever claimed that the reservoir expansion 
justifies an increase in the amount of our water rights. The expanded reservoir requires no change whatsoever in 
the flow rate of the Stanshaw Canal carrying water to the ranch. As far as the current negotiations over water 
rights for Mr. and Mrs. Cole's ranch is concerned, the expansion of the ranch reservoir would seem to be a non-
1ssue. 
------------------------------------------------------------------------------------------------------
In his letter to Doug and Heidi Cole, dated March 11, 1998, Mr. Chris Murray states that, by measurements 
made by him during a site visit on September 23, 1997, he concluded that the average depth and width of the 
channel in question were "greatly in excess of the dimentions stated on the application" but that at another point 
along the canal it appeared to him that the dimensions were close to those in the application. For a given flow 
rate, obviously the cross-sectional area of the canal must be the same or overflow will take care of the difference! 
The estimate of canal dimensions averaging 12 in. by 24 in., as stated in the application referred to are fairly close 
to those which I have measured at several points along the canal, namely, 8 in. by 4 ft. My measurements are 
greatly exceeded by those of Mr.Murray! 
----------------------------------------------------------------------------------------------------------------

Just a reflection: We have all heard many political leaders in recent times state their intention to do all they can to 
preserve the family, small business, and the environment. The current, obvious efforts on the part of the State 
Water Resources Board to limit water available to the Marble Mountain Ranch fly in the face of these political 
objectives, namely, such limitation will result in the splitting up and financial ruin of an extended family, the 
destruction of their small business, and the forced use of a fossil-fueled generator by successive owner(s) of the 
ranch property. 
------------------------------------------------------------------------------------------------------
(see Doug's summary of his position entitled "Water Diversion At Marble Mountain Ranch") 

-------------------------------------------------------------------------------------------------------
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SUMMARY OF ST ANSHAW DIVERSION RIGHTS BY MARBLE MOUNTAIN 
RANCH 

The diversion of water from Stanshaw Creek by Marble Mountain Ranch is 
founded in a pre-1 91 4 appropriative water right that is now an integral part 
of the current deed for this property. The following is a chronological 
summary of the key events relative to this water right and some key 
documents supporting the our rights to this diversion. 

HISTORICAL OVERVIEW OF LEGAL BASIS FOR DIVERSION 
The first recorded rights to water for Stanshaw Creek are found in county 
records for the year 1 867. At this time, Samuel Stanshaw filed documents 
for 600 miners inches for the purpose of mining what is now the current site 
of Marble Mountain Ranch, the down stream Blue Heron Ranch (a beneficiary 
of the diversion) and the "old man river" property (a current protestant of 
the diversion). See attached exhibit A, a photocopy of the 1867 filed water 
right. 

Numerous other water filings, mining leases to the Chinese, and other 
transactions at the Stanshaw Mining Company are recorded between the 
years of 1 867 and 191 1. The most significant event relative to the current 
water diversion after the original filings was at this 1 91 1 date when Samuel 
Stanshaw successfully patented the mining claim, converting the involved 
land from public to privately held property. This patent paper, also in record 
at Siskiyou County Recorders Offices was signed by the then president of 
the United States, William Taft. See exhibit B for a copy of this document. 
This document states in part: 

"Now know ye, That there is, therefore, granted by the United States unto 
the said claimant the tract of Land above described to have and to hold the 
said tract of land, with the appurtenances thereof, unto the said claimant 
and to the heirs and assigns of the said claimant, forever: subject to any 
vested and accrued water rights for mining, agricultural, manufacturing, or 
other purposes, and rights to ditches and reservoirs used in connection with 
such water rights ... " 

The Stanshaw Mining Company in succeeding years was divided into various 
parcels, and sold. Marble Mountain Ranch retained the rights to the original 
ditch and has continuously reaped the benefit of that ditch. This original 
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ditch, hand dug by Chinese immigrants, continues in a nearly identical fashion 
to carry water in identical volumes to Marble Mountain Ranch and is the point 
of conflict between plaintiff and defendant. Yet, the Current deed, held by 
the Coles, still includes "all water rights appurtenant thereto." See exhibit 
C, copy of Cole's deed 

It is hoped that this brief summary with attached documents will suffice to 
demonstrate that the diversion of water by the owners of Marble Mountain 
Ranch is based on due process and legal rights. This diversion has continued 
for nearly 1 40 years and has provided for the sustinence of the occupants 
of this property as allowed by law. We pray for a removal of the temporary 
restraining order in case #sc cv cv'OO-1 700 

CLAIM OF DAMAGE BY PLAINTIFF AND A PROPOSED MITIGATION 
The essential nature of Stanshaw Creek is that of a steep, high sediment 
carrying, flash drainage that has both natural and man made obstruction to 
fish passage at and near it's confluence with the Klamath. These features 
prevent Stanshaw Creek from being a significant salmon or steelhead 
spawning or rearing stream. It is, however, populated by some native trout 
and provides rearing habitat to those trout. The diversion and canal system 
provides a number of benefits to the fishery, including a 3/ 4 mile rearing 
habitat in the canal. The diverted Stanshaw water is carried by canal to 
Irving Creek, a known salmon and steelhead spawning and rearing stream. 
This transplanted water supplements the habitat in this stream and provides 
better flows during low water conditions. 

It appears that the only conflict of substance between plaintiff and 
defendant lies in the loss of fish passage at the point of diversion during low 
water months. Currently, the diversion is constructed of stacked boulders 
and rock, and there is a considerable seepage of water through the diversion. 
It is our proposal that we construct a more efficient in-stream diversion to 
channelize the seeping water and provide fish passage with this channelized 
water. This channelized flow could provide a source of fish passage water 
and have a minimal impact on the diverted water needed by Marble Mountain 
Ranch. While we stand strong in our claim to diversionary rights for 
Stanshaw Creek water, we are willing to take some mitigatory measures, 
such as the proposed fish passage, as long as there are no significant 
injuries to Marble Mountain Ranch. 

WR-193

005662



WATER DIVERSION AT MARBLE MOUNTAIN RANCH: 

Our position is that there has been continuous beneficial use of the water that was 
originally claimed by Samuel Stanshaw in 1911. This pre-1914 water right makes 
other appropriative water applications redundant. 

The original amount of this claim was for 600 miners inches, but use and maintenance 
of the permit was truncated to 3cfs after the cessation of mining operations on the 
ranch. We claim that the current capacity of the ditch (about 3cfs) is what was 
continuously used by the ranch except for brief periods of time (droughts, seasonal 
changes, shutdowns during maintenance) since the end of mining operations. There 
has not been a continuous "5 year period" when the ditch was not carrying it's capacity 
with beneficial use of the water. 

The current dimensions of the ditch range from and carry a limit of 
3 cfs. The evidence we use for claiming the pre-1914 right is maintained at 3 cfs is as 
follows : 

1. Testimony of witnesses (previous ranch owners, residents of the ranch, employees 
of the ranch, neighbors of the ranch, associates who were familiar with the ranch 
operations) that confirm: 

A. An ongoing and continuous household, agricultural, industrial\, and 
hydrogenerational use of the water. 

B. The general dimensions and nature of the ditch remaining static since it's 
original construction 

C. The maintenance requirements of the ditch which address the capacity issue 
and the general character of the ditch. 

D. The evolution of hydro needs on the ranch from primarily agricultural, 
domestic and industrial to more recent needs based on domestic, hydrogeneration, 
and a lesser level of agricultural and recreational use. 

2. The public records indicating the existence of the 1911 water right (signed by 
president Taft) and it's transfer with the sale of the ranch to successive owners. 

3. The historical ditch lines that were abandoned during use changes are the same 
size and of the same character as the current ditch. There has been no need to 
enlarge an unused ditch, yet it stands_as testimony to the original nature of the ditch. 

4. There have been no documented "enlargements" of the ditch, yet it's existence and 
the existence of the ranch testifies to it's continued maintenance (and continuous 
beneficial water use). 

5. During the years following the hydraulic mining operations, the water flowing 
through the ditch was used in it's entirety to flood irrigate, supply domestic needs, and 
industrial needs (state road construction yards on the ranch). Agricultural use of the 
water evolved to hydrogeneration as the predominant use of the water as the use of 
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the ranch evolved. The total volume of water carried by the ditch as always been used 
in a "beneficial" way, although the predominant uses have evolved, and the ditch 
capacity remains unchanged. 

6. The measurement of .49 cfs water in the ditch was taken in the low flow season of 
the year, and represents a single poin-t in time, not a 5 year span. Seasonal 
fluctuations will allow extremely divergent flow readings, dependent on the time of the 
year the reading was taken, and use patterns change dramatically during the course of 
a season as well. 
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1860 

Chinese laborers dug canals for mining: cross 
section (now a long abandoned section of the 

connecting canals which were used by the miners) 
10 feet across top, 3.5 feet deep, bottom 2 feet 
and cross section 21 feet (Sean Bagheban, P .E.); 
600 miners working at Marble Mountain for gold 
mining operation and down stream at Blue Heron 

Ranch 
- .... - .. _ _,_ ·---Z·-

\ 

___ ,,. _____ _ 
1867 

Samuel Stanshaw received 
water rights and real property 

by patent for hydraulic gold 
mining operation: including 

"ditch and water" and right to 
use for any beneficial purpose 

June 9 E. Stenshaw - 600 inches of 
water used for mining and irrigating 
purposes in Stanshaw Creek, being 

carried first by ditch and flume to and 
past Stenshaw's dwelling house by 

ditch and flume running to the Klamath 
River 

1911 

State built a school on 
the site to service the 
construction workers , 

and their children 

\ 
\ 

_ _____,, ---
1918 

Samuel Stanshaw patented his 
mining claim and the accompanying 

water rights became a part of the ' 
deed. providing for 15 cfs 

John Waldner owned the 
ranch below the road where 

the school was located; 
boarded highway workers 
and rented cabins to the 

other works, also operated a 
sawmill up Irving Creek 

1922 

April 10 Samuel Stanshaw 
sold ran<::h and water rights to 
Guy McMurtry (irrigation and 
domestic use of water). Guy 

McMurtry constructed 
housing for road construction 

crews (State Highway 96) 

I • 

\ 

1948 October 26 Guy 
McMurtry distributed to 
Mary McMurtry by decree 
of distribution 

_ _L 

1935 

\ 

Violet, 

\ 
\ 

ove 
Delg 

Mach 
Drake 
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~ Mr. Goss, state employee.arrived at the : 
r ranch to begin inventory of existing 
l water rights. Dropped a leaf in the ditch ' 
I and timed Its flow down the flume. 1 

Reports at 1.25 cfs as the flow rate with , 
carrying capacity of 3 cfs; flow available ! 

was 0.9 cfs (0.35 below diversion 
capability) around 1977 Forest Service began logging and road 

building in the Stanshaw drainage during 
this time and a lot of gravel was put into the 
river by these activities • settling tank was 
installed at the upper end to catch debris 

and USFS paid $15,000 for damages 

I 
/ 

I 
I 

I 

\

~- - - ·- --·~···· ---~-
December 15 Lue Hayes conveyed 

to Robert E. Young and Mary J. 
Young; December 15 Young's 

conveyed to Douglas T. Cole and 
Heidi Ann Cole 

I 

1990 
------ -==::::;;==;==------.::-·-:::.-:::::,c..-___ _____ =:-___,,.=;;:::==-:-----------= = ~=· ==:_-- ------,--- -----------==~199_8 ____ _ 

1967 _ __ J__ /j 
1994 ' ; 

1958 

1955 

~----1----------~ I 

Mary McMurtry conveyed to Lue and Agnes Hayes; I 

used water for domestic water consumption and 
agricultural uses; only source of water for 16 homes 

and outbuildings, 100 head of cattle and irrigated 
hay and alfalfa pastures; also had state road 

workers , United States Forest Service employees 
and transient recreational ftsherman; irrigated by 
turning out water from the ditch in various places 

i 

l March 17 report to Mr. Meith • 
"historic use" was 0.49 cfs, but no 

evidence indicating such 

and flooding (p5); all diverted water from Stanshaw 
Creek ended up back in the water; same 

dimensions of ditch as when Ranch was sold (and 
· in 1997) 

River was source of water for the houses and cabins 
rented to California State Road workers • large 

community on ranch with a school teacher residence, 
R.V. sites and campers; created pelton wheel 

generator for electricity, a 4" line then increased to 
14" pipe and larger pelton wheel (still in use today) 

September 15 • Harry Schueller, Chief of ' 
the Division of Water Rights • upper limit 

(max) of your claim of ple-1914 
appropriative rights is 0.49 cfs, continuous 

flow and may appro'priately be only 0.11 cfs 
(but 0.11 cfs was amount allocated for 

irrigation) 

/ 

/ 

; 

! 

I 

March 11 : Chris Murray 
measurements: 8-10 feet 
deep, 4 feet wide, cross 
section 3 feet 2 (?), flow 
velocity of 18 feet per 15 
seconds. Flow rate - 3.6 

cfs 

Nove 
Squic 
insid• 

dn 
!rave 
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Marble Mountain Ranch 
Stanshaw Creek 

Water Rights Report 
 

 Supporting Documents – 30.4.2 Docs provided by Cole 
 
1. 11-09-12.Cole's Attny.e-mail. statement of water diversion and use 

2. 10-04-12.Cole's Attny.e-mail to SWRCB.App 29449 

3. 10-01-12.  Coles Attny. to SWRCB. App 29449. summary of water use 

4. 8-20-01.Cole's Attny.Complaint rebuttal 

5. 12-01-98.Cole.Statement of Water Diversion and Use. S015022 
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per CD FG request for fish flows. You use all of the water diverted for hydropower and divert XXXamount to the ranch 
for fa rming, livestock and domestic use. Do you store any water at the Ranch? 
Please clarify and fill out the blank Statement of Use and send it back to me. I want to go over it before it is finalized and 
sent back to the State Water Boa rd. 
Thanks-
Barbara A. Brenner 
STOEL RIVES LLP 

babrenner@stoel.com I www.stoel.com 

New! California Environmental Law Blog 

From: Ebrahimzadeh, Parissa 
Sent: Friday, November 09, 2012 12:54 PM 
To: Brenner, Barbara A. 
Subject: Re: Call with Bob Rinker for Marble Mountain Ranch 

Hi Barb, 

I just spoke with Bob Rinker from the Water Board . He stated that to inactivate the Statement Nu. 015022 (attached), 
he would like new information via the Initial Statement of Water Diversion and Use (form attached) and a USGS map 
that indicates the point of diversion and the place of use. 

He stated that the pre-1914 rights w ill be in place when either 015022 is reactivated or a new Statement is filed. 

Parissa 

Parissa Ebrahimzadeh 
STOEL RIVES LLP I 500 Capitol Mall, Suite 1600 I Sacramento, CA 95814 
Direct: (916) 319-4644 I Mobile: (916) 402-8121 I Fax: (916) 447-4781 
pebrahimzadeh@stoel.com I www.stoe l.com 

This email may contain material that is confidential, privileged and/or attorney work product for the sole use of the 
intended recipient. Any unauthorized review, use, or distribution is prohibited and may be unlawful. 

~ Please consider the environment before printing this email. 

<intl_stmnt_form.pdf><s015022.pdf> 

4 
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Ross,Tammy 

From: Brenner, Barbara A. 
Sent: 
To: 
Cc: 

Thursday, October 04, 2012 4:38 PM 
McCarthy, Matthew@Waterboards 
Douglas Cole; Ross.Tammy 
RE: A029449/Diversion Rights in Stanshaw Creek Siskiyou County Subject: 

Matt-

We are seeking recognition from the Board of the Cole's right to divert under its pre-1914 claim. In the past there has 
been some suggestion by Board staff that the pre-1914 right has been diminished. As indicted in my correspondence, 
there is no evidence to support this suggestion . Consequently, we would like confirmation that Board staff agrees the 

Cole' s have an existing pre-1914 right of up to 4 cfs to avoid any future confusion. 

Thanks-
Barbara A. Brenner 
STOEL RIVES LLP 
babrenner@stoel.com I www.stoel.com 

New! California Environmental Law Blog 

From: McCarthy, Matthew@Waterboards [mailto: Matthew.McCarthy@waterboards.ca .gov] 
Sent: Tuesday, October 02, 2012 11:53 AM 
To: Brenner, Barbara A. 
Subject: FW: A029449/Diversion Rights in Stanshaw Creek Siskiyou County 

Ms. Brenner, 

Thank you for your letter. 

After review of the letter, it appears that your client believes he can divert under a claim of pre-1914 right and no longer 
needs the application. If so, please submit a request for cancellation of Application 29449, available here: 

http://www.waterboards.ca.gov/waterrights/publications forms/forms/docs/can request.pdf 

Please let me know if you have any questions. 

Sincerely, 
Matt McCarthy 
Division of Water Rights 
916-341-5310 

From: Ross,Tammy [mailto:TLRoss@stoel.com] On Behalf Of Brenner, Barbara A. 
Sent: Monday, October 01, 2012 2:05 PM 
To: McCarthy, Matthew@Waterboards 
Cc: Crader, Phillip@Waterboards; Douglas Cole (guestranch@marblemountainranch.com); Brenner, Barbara A. 
Subject: A029449/Diversion Rights in Stanshaw Creek Siskiyou County 

Please see my attached letter. 

Barbara A. Brenner I Attorney 
STOEL RIVES LLP I 500 Capitol Mall, Suite 1600 I Sacramento, CA 95814 

1 
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Direct: (916) 319-4676 I Office: (916) 447-0700 I Fax: (916) 447-4781 
babrenner@stoel.com I www.stoel.com 

New! California Environmental Law Blog 

This email may contain material that is confidential, privileged and/or attorney work product for the sole use of the 
intended recipient. Any unauthorized review, use, or distribution is prohibited and may be unlawful. 

2 
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AT TO RN El'S AT LAW 

October 1, 2012 

VIA E-MAIL AND FIRST-CLASS MAIL 

Matt McCarthy 
State Water Resources Control Board 
Division of Water Rights 
1001 I Street, 14th Floor 
Sacramento, CA 95814 

BARBARA A. BRENNER 
Direc/ (916) 319-4676 
babrenner@stoel. com 

SOD Capilol Mall . Suite 1600 

Sacramento. California ?58H 

main ?16.'1~7.0700 

[3.\ ?16.H 7.'1781 

\\l\W.stoel.com 

Re: MMcCarthy: A029449/ Diversion Rights in Stanshaw Creek in Siskiyou County: 
63:MC:262.0(47-40-0l);A029449 

Mr. McCarthy: 

Marble Mountain Ranch (the "Ranch"), located in Skiskiyou County, is owned and operated by 
Douglas and Heidi Cole (the "Coles"). The Coles have diverted water from Stanshaw Creek 
since purchasing the prope1ty in 1994 and continue use the water to suppo1t the Ranch. 
Previously, the Coles have informed staff for the State Water Resources Control Board 
("Board") that the right to dive1t the water is based on their pre-1914 appropriative rights. 
Accordingly, the Coles are already entitled to divert water from Stanshaw Creek for irrigation 
and domestic use and hydroelectric production. 

Board staff contends that the Coles do not have a valid pre-1914 claim to the water rights 
because there is insufficient evidence that the diversion of water has been continuously 
maintained as to the amount diverted since December 19, 1914. (Letter from Board, September 
15, 1998.) However, there is no basis for this assertion and the Coles have enclosed evidence of 
continuous diversion and use of water from Stans haw Creek since the 1860' s. 

Moreover, under California Water Code section 1202, the Board has no jurisdiction over Marble 
Mountain's pre-1914 water rights. Numerous Board water right decisions and orders confirm 
that the Board has no authority to adjudicate a pre-1914 water right. (See Board Decisions, 
D934; D1282; 01290; D1324; Dl379.) The Board has conceded to this fact in a letter to the 
Coles dated August 22, 2002, in which Edward C. Anton, Chief of the Division of Water Rights 
states, 

72409835. I 0042949-00001 
Alaska Cal if o rnia Id aho 

Min n eso t a O r eg on U ta h W as h ington 
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Matt McCar1hy 
October 1, 2012 
Page 2 

';Regardless of past letters sent by the Division containing 
estimates of what could be diverted pursuant to a pre-1914 
appropriative right claim, the Division has no adjudicatory 
authority to quantify such a claim. Only the comts can make this 
determination. . . . All available evidence suggests that the 
diversion and use has been maintained in a diligent and 
continuous fashion ever since. Consequently, we believe that a 
comt would find that the Coles have a valid claim of a pre-1914 
appropriative right to divert water for the full irrigation and 
domestic uses currently maintained, including reasonable 
conveyance losses." 

Accordingly, the Board' s arguments regarding the validity of the Coles pre-1914 appropriative 
rights are moot and Board staff has no authority to make this determination. Once the claimant 
of a pre-1914 water rights presents prima facie evidence of the existence of a pre-1914 right, the 
burden shifts to the petitioner, or in this instance Board staff, to show that the pre-1914 right was 
lost. Board staff has not met this burden and in fact, the evidence establishes a pre-1914 water 
right, none of which has been lost or diminished. 

Board staff argues that the Coles are limited to 0.49 cubic feet per second ( cfs) and relies solely 
on information obtained in a 1965 bulletin by the Department of Water Resources entitled "Land 
and Water Use in the Klamath River Hydrographic Unit" (Bulletin No. 94-6). Bulletin 94-6 
identifies the total amount dive1ted for irrigation, domestic, stockwatering, and power production 
of 362 acre-feet, annually. Board staff further states that the info1mation was confirmed by Mr. 
Marvin Goss, Forest Service Hydrologist, who lived on the prope11y under prior ownership. Mr. 
Goss inappropriately claimed the flow capacity of the ditch to be 1.25 cfs, limited by a low point 
in the channel and that water had been used at a rate of 0.49 cfs for many years. 

There is no sound evidence which demonstrates the Department of Water Resources' basis for 
the total amount of diverted water. In addition, the information documented by Mr. Goss is 
insufficient. His reading was based on a one-time analysis during a relatively dry season, using a 
leaf to measure the water flow. It is also well-known in the community that Mr. Goss had a 
contentious relationship with Lue and Agnes Hayes, the owners of the property at the time of Mr. 
Goss' reading. That fact, in conjunction with historic canal dimensions and the va,st use of water 
at that time, dispute Mr. Goss' reading. The enclosed details the history of use which evidence 
prior use of at least 3.6 cfs from Stanshaw Creek (~ee Attachment A, "Summary of Continuous 
Water Use at Marble Mountain Ranch"). Furthermore, the Board has previously determined that 
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October 1, 2012 
Page 3 

evidence introduced in support of a pre-1914 water right must be considered in the light most 
favorable to the claimant. (Board Order No. WR 95-10.) 

It is also established in common law that the quantity of water to which an appropriator is 
entitled is determined by quantifying the maximum amount of water reasonably and beneficially 
used by the appropriator vvithin the five previous calendar years. (Smith v. Hawkins (1898) 120 
Cal. 86, 87.) The Coles have presented evidence that their use of water from Stanshaw Creek 
amounts to 3.6 cfs over the past five years, consistent with the amount of water dive11ed and put 
to use under previous Ranch ownership. 

On these bases, the Coles have the right to divert water from Stanshaw Creek for all their 
inigation and domestic consumption as well as hydroelectric power production at a minimum of 
3.6 cfs. If you have any questions please contact me at 916-447-0700. 

j 
ar ara A. Brenner 

Counsel for Marble Mountain Ranch 

BB:jhc 
Enclosure 

cc: Phillip Crader 
Doug and Heidi Cole 
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Attaclunent A 
Sununary of Continuous Water Use 

At Marble Mountain Ranch 

In 1867, the United States of America granted a parcel located in Dillon's Township, 
Klamath County, California to Samuel Stanshaw who hired Chinese laborers to dig canals on the 
parcel of land that measured approximately 3.5 feet deep, 2 feet across the bottom, and 10 feet 
across the top, creating a cross section of21 feet. (See Sean Bagheban, P.E.) In 1867, Samuel 
Stanshaw filed a claim for water rights amounting to 600 inches to be used for a gold mining 
operation and in-igation purposes on several areas of the Stanshaw property, including what is 
now known as the Marble Mountain Ranch. (Water Notice recorded March 25, 1867 in Book 
of Mining Claims 232 at Page 397.) Samuel Stanshaw hired 600 miners to mine for gold and 
created a community for the miners to work and live on the ranch with their families. In 1870, 
the mining rights were leased to Bow & Company, ce1iain "Chinamen" to take gold ore from the 
Stanshaw Mining Company who also mined for gold. A requirement under the mining lease was 
that Bow & Company purchase their eggs from the ranch operating at the Stanshaw Mining 
Company. Commencing in 1867 water was diverted from Stanshaw Creek to Marble Mountain 
for reasonable and beneficial use. 

In 1911, Samuel Stanshaw patented his mining claim which granted water rights for 
mining, agricultural , manufacturing, or other purposes, and rights to ditches and reservoirs used 
in connection with those water rights. This patent granted him the pre-1914 appropriative water 
rights that continued to be diverted and put to use at Marble Mountain. Commencing in 1911 
approximately 15 cubic feet per second (cfs) of water from Stanshaw Creek was dive1ted to 
Marble Mountain. 

During this time, the State commenced constrnction of State Highway 96 and the 
construction crew lived on the site while the mining, ranching and domestic operations were 
ongoing. Each of these operations relied on Samuel Stanshaw's appropriative water rights until 
1922 when the Stanshaw mine/homestead ranch was sold to Guy McMurtry, a state road 
engineer. Mr. McMmiry was assigned by the State to complete construction of the last 
unfinished section of Highway 96, between Orleans and Happy Camp. The water distribution 
system on Marble Mountain Ranch was utilized to support the construction work and soon, Mr. 
McMurtry built additional housing for these crew members and their families. The Stanshaw 
Creek pre-1914 water diversion was continuously relied upon and was the sole source of water 
for all water demands at the ranch. 

The population burst prompted the State to build a school on site to service the children 
of all the people living on the ranch. The first school was a log building with one classroom, 
situated over Stanshaw Creek. In 1935 the County Superintendent of Schools·in Siskiyou 
County determined that the one room classroom was insufficient to support the 52 children and 
made arrangements to construct a supporting school house adjacent to Marble Mountain Ranch. 
The new school house included bathrooms, a kitchen, dining room, and housing for the two 
teachers on site. 
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Meanwhile, Mr. McMmiry operated a dairy fann and provided milk and milk delivery 
services to the conununity on the ranch. There is some testimony by past residents and locals of 
a DC powered light system being used to illuminate/heat the main ranch house and the hen house 
on the ranch then owned by McMurtry. Fmiher evidence of a DC hydroelectric power system is 
the remnant abandoned penstock system leading to the current powerhouse location and the knob 
and post electrical renmants removed from the original ranch house during renovations by the 
Coles in 2006. A single ditch line carrying approximately 4 cfs provide adequate sufficient 
water for all domestic and agricultural water uses. Although the original mining operation had 
ceased, the property still demanded water for the agricultural operations and domestic 
consumption by the residents and school. At this time the water was also used to generate power 
and the hydropower was and remains as the sole source of power generation. 

The McMurtry's utilized the ditch for domestic consumption, as well as agricultural 
purposes to raise hay, fetch, vegetable garden, and the dairy farm until 1958 when it was sold to 
Lue and Agnes Hayes. The Hayes operated a cattle ranch with one hundred cattle from 1958 to 
1994. The ranch sustained 16 homes and outbuildings and housed State road workers, United 
States Forest Service employees and transient recreational fisherman. The ditch lines and 
foundational domestic/agricultural water lines that are in place today were the same lines that 
existed when the Hayes' purchased the prope1iy. The lines carried approximately 4 cfs and 
supported all the people living on the ranch at that time, the cattle ranch operation and continued 
agricultural production. 

The Hayes' continued to use the water for domestic consumption to supp01t the many 
residents on the property. In addition, they irrigated hay and alfalfa pastures by turning out water 
from the ditch in various places and flooding the pastures. Some of the diverted water was 
returned to Stanshaw Creek. The dimensions of the ditch remained the same from the time the 
Hayes' purchased the property to the time the Ranch was sold to the Cole's. The Hayes also 
operated a pelton wheel generator for electricity, still in use today. The wheel generator was a 4 
inch line, then increased to a 14 inch line utilized to create electricity for the occupants on the 
Ranch. 

After dive11ed water was funneled into the domestic water line and hydropower penstock, 
remaining flows and power plant effluent continued tlu·ough the lower elevation canals and were 
diverted at appropriate spots to flood iffigate alfalfa hay pastures, vegetable gardens, fruit trees, 
and lawns. Per Lue Hayes, there were times in his ownership that virtually every available bit of 
Stanshaw Creek water was diverted into the canals and used in power generation and irrigation 
of crops at the ranch. During the Hayes family occupation, the power plant was upgraded to a 
facility that produced about 40 KW of AC power that was needed for an increasing ranch 
residency population. 

During these years, the Hayes' family maintained the ditch to ensure that any gravel and 
silt that settled in the ditch was excavated and the flume was kept in good condition particularly 
because the wood would deteriorate and branches would clog the flume. The Hayes family 
removed redwood plank ditch linings that had rotted in various places in the canal system and 
maintained and replaced a wooden flume section at various times during their occupation of the 
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ranch. The agricultural uses of the ranch continued through the Hayes family era with flood 
irrigation as the primary agricultural water distribution system. 

The Hayes ' measurement of the ditch at that time ranged from 2 -1/2 feet to 5 feet wide 
and from 2-1/2 feet to l-1/2 feet deep, depending on the water flow. The abandoned ditch, 
which has now been inactive for approximately 140 years, is the same size as the original ditch 
in use today. The ranch was then sold to the Young family in 1972 when the· Young's licensed 
the ranch as a state licensed mobile home/RV park with a permitted capacity of 57 mobile home 
hook-ups. The continuing rental of the 10 previously constructed cabins and tlu·ee homes also 
added to the ranch population. Much of the water use was directed at domestic consumption and 
power generation to support ranch residents. However, the ranch still sustained alfalfa pastures, 
fruit and nut orchards, and large vegetable gardens. 

The Young' s Ranch Resmt had a resident population between 100 - 200 persons 
consuming ranch water and hydroelectric power. Past Young's ranch visitors returning to 
Marble Mountain ranch recant stories of Young' s ranch management needing to patrol the ranch 
routinely to chastise those ranch residents using more than their allotted share of power and 
water during low Stanshaw Creek stream flow periods during the sununer months. Again, 
during this period, the original Stanshaw Creek canal system canied water at full capacity during 
periods of available flow, and canied nearly all of Stanshaw Creek flows during periods of 
diminished low Summer flows. 

When the Cole family purchased the ranch in 1994, the infrastructure load requirements 
for power production and consumption were beyond the capacity of the ranch in the Cole's 
estimation. A change in business model was implemented at this time to reduce the ranch 
residency to a smaller population by targeting shmt term residents on a full service recreational 
visit. The target guest population now at Marble Mountain Ranch is 30 - 35 visitors on a full 
service shmt term guest ranch visit. Guided rafting, fly fishing, trail rides and other recreational 
activities along with food/meal service provide higher income returns per resident with fewer 
residents on location to deplete power and water resources. Additional water distribution 
improvements have been implemented by switching the agricultural uses from flood irrigation to 
sprinkler inigated pastures, drip inigated gardens and by installing culve1ts in the canal systems 
to reduce seepage of captured water. Additionally, the hydroelectric power plant was upgraded 
in 1997 to allow for more efficient power production with available Stanshaw Creek stream 
flows. Ongoing efforts to improve efficiency of Stanshaw Creek water and reduce demand 
include grant applications for canal system piping/culverting, and power plant upgrades. 

Marble Mountain Ranch, since the Cole's ownership, has beneficially used 
approximately 4 cfs maintained by the Marble Mountain Ranch predecessors and current 
occupants. There has been no 5 year continuous lapse of water transport, or truncated use 
( despite seasonal variations in flow), that might suggest a diminished capacity. In fact, the 
historical growth and development of the ranch operations over 150 years speaks to the 
undeniable maintenance of the canal systems and beneficial use of all water diverted from 
Stanshaw Creek. 
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)ANET K. GoLDSMITH 

VIA HAND DELIVERY 

Hany M. Schueller, Chief 
Division of Water Rights 
State Water Resources Control Board 
Post Office Box 2000 
Sacramento, CA 95812-2000 

Attn: Michael Contreras 

l<RONICK 
MOSKOVITZ 

,.eTIEDEMANN 
~GIRARD 

A-.Uc:oareaATION 

August 20, 2001 

·Re: Water Right Complaint Against Douglas and Heidi Cole; 
Stanshaw Creek, Siskiyou County 

Dear Mr. Schueller: 

This letter responds to the letter dated June 14, 2001 from Donald Mooney on behalf of 
the Klamath Forest Alliance ("KF An) complaining of diversions by Heidi and Douglas Cole from 
Stanshaw Creek in Siskiyou County. In essence the letter asserts that the Coles have not provided 
evidence that the pre-1914 water right filing by Samuel Stenshaw pertained to their land, and that their 
diversions hmm coho salmon and steelhead in Stanshaw Creek and the Klamath River. This letter 
provides the evidence requested concerning the basis of the Coles' claim of pre-1914 water rights. The 
KF A allegations that the Coles' diversions constitute a "take'• of coho or steelhead salmon are 
unsupported and incorrect The Coles' diversion is not banning either the coho or steelhead (or any 
other) fishery in either Stanshaw Creek or the Klamath River. 

A. HISTORY OF USE 

Attached as Exhibit A to this letter is Patent 186169' from the United States to Samuel 
Stenshaw dated March 27, 1911. Because the handwritten description in the Stenshaw patent is difficult 
to read, I have verified the property description using the BLM Master Township Plat and Historical 
Index.2 The description of the land patented to Stenshaw includes forty acres of what is now known as 
Marble Mountain Ranch, owned by the Coles.3 

The patent number appears at the bottom of the page, below the signatures. 
2 The land is described as a patent granted pursuant to a Homestead Entry: "WYz SWY.. NWY.., 
WYz NWY.. SWY.., SEY.. NWY.. SWY.., SWY.. NEY.. SWY., and the NYi NWY.. SEY.. SWY.. of Section 33, 
and EYi EYz NEY. SEY.. and EY2 SEY.. NEY. of Section 32, T 13 N, R 6 E, Humboldt Meridian. Because 

ATTORNEYS AT LAW 

400 CAPITOL MAU, 27™ FLOOR SACRAMENTO, CAJ.lfORNIA 9S8l4•Hl6 TELEPHONE (916) 321-4500 FAX (916) J21•4SSS 
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Division of Water Rights 
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According to Edwin Gustave Gudde, California Gold Camps (U.C. Berkeley Press, 
1975), the Stanshaw Mine was in operation at the tum of the century and was reported in Mining Bureau 
reports as late as 1935. A mining pit is located on the Marble Mountain Ranch. 

Water was also used for domestic purposes and irrigation. The notice of appropriation 
states that it was in part "for irrigating purposes" and describes the ditch and flume as running "to my 
upper field." (See Exhibit D, Notice of Appropriation, Liber 1 of Water Rights, page 397, Siskiyou 
Official Records) 

Violet Anderson, who moved to the area shortly after Stanshaw conveyed a portion of his 
property to Guy and Blanche McMurtry, recalls that she cooked in an old cookhouse on the property for 
up to two shifts of workers who boarded there, and that the McMurtrys ran a small dairy. (Exhibit E.) 
She recalls that electricity was already in use at that time in connection with the dairy. Among other 
purposes, it was used to sterilize the bottles into which milk was transferred for sale~ Minerva Starritt, 
one of the early schoolteachers at the Irving Creek schoolhouse recalls that when she arrived in 1935, Guy 

· McMurtry was the Superintendent for the State Highway 96 and "had cabins where the state highway 
workers lived with their families." (The Siskiyou Pioneer (Siskiyou County Historical Society, Vol. 6, 
No. 2, 1989). (Exhibit F.)) 

The McMurtrys owned the property until Lue and Agnes Hayes purchased it in 1955. At 
the time of the purchase, Mr. Hayes recalls that 30 acres were llllder irrigation and there was an existing 4 
KW pelton wheel and an existing 12" main water line on the property. (Exhibit G.) The pelton wheel 
was described by William M. Heitler of the U.S.F.S. as "the 85-year old pelton wheer• (Exhibit H). Mr. 
Hayes identified it as "an old C-3 HP generator .• ~ The power generating facilities have since been 
upgraded several times by Mr. Hayes and successive owners, including the Coles, but the evidence is that 
power was being generated from a very early date. The engineer retained by the Coles to upgrade the 
power facilities described the pelton wheel as dating from perhaps the first decade of the last century. The 
old pelton wheel remains available for inspection at the Ranch. 

Domestic and power uses were among those early uses, and use of water for these __ 
purposes has been continuous, as has irrigation. The Hayes' use has been described in the 1963 DWR/ 
Bulletin 94-6 "Land and Water Use in Klamath River Hydrographic Unit." (Table 4, at p. 55 .) /Mr. 
Hayes believes that the demand estimated at that time may have underestimated his existing uses because 
it was based on a single flow measurement taken in late fall when he was not irrigating. (See Exhibit G.) 

the Historical Index page is 24" x 28" it is difficult to reproduce and is not included as an Exhibit to this 
letter. It is available for your inspection and verification on request. 

The patented land was resurveyed by the Bureau of Land Management in 1985 and designated 
"Tract 48" on that resurvey. A portion of Sheet I of 8 of that resurvey is attached as Exhibit B. 
3 A copy of the Coles' deed is attached as Exhibit C. 
4 

s 
Personal communication, 8/19/01. 

Personal communication, 8/16/01. 
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Division of Water Rights 
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The Hayes conveyed the Ranch to the Youngs, whose uses are documented in your files. 
The Youngs conveyed the Ranch to the Coles in 1994. The Coles' residence is the same house originally · 
occupied by Samuel Stenshaw. 

While there has been an evolution of uses for the Stanshaw Creek appropriation since the 
early days of the Stanshaw Mine, it is clear that year-round uses of water were in practice from early in 
the last centwy. Mining, domestic and power uses were among those early uses, and use of water for 
these purposes has been continuous, as has irrigation. While mining may no longer be pursued, changes 
in purpose of use of pre-1914 appropriations have been permissible so long as no other user is injured. 
The very long history of the current uses of water on Marble Mountain Ranch belie any assertion that 
others have been harmed by the shift in purpose of use of this water. 

B. CALCULATION OF WATER DUTY 

The estimate of water demand for the documented uses on Marble Motmtain Ranch, as 
set forth in the SWRCB letter of February 4, 1993 from Katherine Mwroka (Exlubit I) appears 
questionable for several reasons. 

First, it is based on use at the point of use, and therefore does not take into account 
conveyance losses in the ditch leading from Stanshaw Creek. This ditch is seven tenths of a mile long6 

and is constructed of flumes and earthen materials. While the Coles have taken steps to improve 
conveyance efficiency ( see Exhibit H), there remain reasonable losses that should be considered in 
calculating the amount of diversion necessary to satisfy their pre-1914 appropriative right. 

•{_' 
i1 

r { I 

Second, the calculation completely ignores water demand for power production. As 
explained above, power use began early in the last century and has been continuous throughout the 
history of the Ranch. 

Third,. the water duty used by Ms. Mwroka for calculatng irrigation demand is 
questionable. Ms. Mwroka based her estimate of irrigation demand on a water duty of one cfs per eighty 
acres of irrigated land. This is the most conservative water duty proposed in the SWRCB guidelines 
concerning reasonable use for irrigation. While it may be appropriate for other areas of Siskiyou County, 
it is not appropriate for calculating irrigation·water demand on Marble Mountain Ranch. The porous· 
nature of the soil on the Ranch and the slopes involved suggest that a higher water duty should be used. 

C LACK OF JUSTIFICATION FOR A CEASE AND DESIST ORDER 

The complainant fails utterly to provide any factual evidence that the Coles' diversion is 
adversely affecting fishery resources in the Klamath River or Stanshaw Creek. The sole allegation of 
adverse impact is a single paragraph in the middle of page 3 of the K.F A letter that alleges that the 
National Marine Fisheries Service (''NMFS") and California Department of Fish and Game ("DFG") "are 
concerned." No specifics are given of just how the long-standing diversions of the Ranch are affecting 
either coho salmon or steelhead. No statements of either the DFG or NMFS are attached to the KF A 
letter. 

6 DWR Bulletin 94-6, Table 4, p. 55. 
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The ·only evidence offered by KFA is a letter from the U.S. Forest Service District 
Ranger, William Reitler reporting such "concerns," again without specifics. The USFS letter related to 
the question whether the Coles had, or needed, a fee pennit for the ditch. Subsequently, based on the age 
of the ditches, it was determined that no fee permit was required. (See ExhibitH.) In a subsequent memo, 
Mr. Beitler also comments on the responsiveness. of the Coles to DFG 's direction concerning fish passage 
at the century-old rock and rubble diversion dam. (Ibid.) 

In a March 8, 2000 letter concerning the Coles' water right application for 3 cfs diversion 
for power production, the following general concerns were listed by NMFS concerning coho salmon: 
migration delay, loss of habitat due to dewatering, stranding offish due to dewatering of the stream, 
entrainment in poorly screened diversions, and increased water temperatures. None of the issues was 
raised based on any site specific investigation or concern. 

None of the issues mentioned in the NMFS letter are being significantly exacerbated, if at 
all, by the Coles' diversions under their existing rights. Stanshaw Creek is not a migration or spawning 
resource for coho salmon, nor is it available for juvenile rearing, since the culverts at Highway 96 prevent 
passage upstream into the creek. There are no pools in the 600' reach of Stanshaw Creek below the 
highway to serve as "preferred" rearing habitat for juveniles (according to the NMFS letter). However, 
coho habitat has been documented in Irving Creek to which the Coles' diverted water is ultimately 
returned. The addition of flow to that creek may well benefit the coho resource of concern to the KF A. 

Temperature at the mouth of Stanshaw Creek was measured at 65° F in the afternoon of 
August 17, 2001 by Douglas Cole, within the reported range of suitability for coho juveniles and within 
the range of "best" suitability for the steelhead trout that inhabit the creek (Klamath Resource Information 
System). 

Water in Stanshaw Creek is bypassed through the rock and rubble diversion dam. The 
diversion is maintained pursuant to a Five Year Maintenance Agreement between the Coles and the 
California Department of Fish and Game, dated January 21, 1999. There is continuous flow bypassing 
the Ranch diversion, and fish passage has been observed-in both directions. As reported by Mr. Beitler in 
his April 6, 200 I e-mail memo, "The diversion· structure has been modified to provide additional flow 
downstream in accordance with California Fish and Game direction." (Exhibit B.) The flow in Stanshaw 
Creek extends to the mouth, even in this dry month of a dry year. 

The mere fact that coho are a listed species and steelhead are a candidate species is no 
evidence that the decades-long diversions for the Ranch are harming the fishery. The above data refute 
the allegation that the current diversions by the Coles violate the Endangered Species Act. The 
complainants have produced no evidence of harm to protected species from a continuation of diversions. 

Beyond the Endangered Species Act, however, the KFA has raised a claim of public trust 
violation. In any public trust evaluation, the harm to the public trust resource (if any) must be balanced 
against the reliance on the diversions. In this instance, there is clear evidence of a century of reliance on 
the water and a good faith belief that the diversions are justified under the pre-1914 appropriation by 
Samuel Stanshaw. The Coles' water use is reasonable and beneficial, and the Coles and their 
predecessors have continually improved the efficiency of use. No other water source is available to the 
Coles, whose entire livelihood depends on the continued availability of water from Stanshaw Creek. This 
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great reliance, balanced against the lack of any specific allegation or evidence of harm to public trust 
resources by continuation of diversions pending SWRCB action on the Coles' pending application, 
should militate against any enforcement action at this time. 

Please feel free to contact me if you have further questions. 

JKG/mm 

Attachments 

cc: Douglas Cole 
Donald Mooney 
Michael Contreras 

Sincerely, 
KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD 
A Professional Corporation 

~-;;~ 
Janet K. Goldsmith 
Attorneys for Douglas and Heidi Cole, 
Marble Mountain Ranch 
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State of California, State Water Resources Control Board 
Division of Water Rights 

P.O. Box 2000, Sacramento, CA 95812-2000 
Info: (916) 341-5300, FAX: (916) 341-5400 Web: http://watenjghts.ca.gov 

SUPPLEMENTAL STATEMENT OF WATER DIVERSION AND USE FORM 
\ """ 1) ~ \)~ · au.I' -;}O 

S015022 

2005,2006,2007 
OWner(s)ofRecord: ·)\'lo~ (.IP\ ·,"'\:::> 

DOUGLAS T COLE; ~IRLLE MORGAN ) Vi q L 
~~~ ~~ s~ ~C\~~ 

V --<S 0\ d i.~ft C,~ 

Notifying the DiVli:slon Water Rights of ownership or address 
changes I e responsibility of the claimant 

if~~ ~7PFam~~LY1,-
Primary Contact: <z>~ 
AQUA ENGINEERING & CONSUL TING 
PO BOX 160621 
SACRAMENTO, CA 95816 

Source Name: STANSHAW CREEK 

Agent: 

Address: 

Phone No. 

Fax No. 

E-mail Address: 

~UG 1 9 1009 

Tributary To: Year of First Use: 

County: Siskiyou Name of Diversion works: 

Diversion within: SW 1/4 of NE 1/4 Section 33, T 13 N, R 6 E, HB&M Assessor Parcel Number 
of the Diversion site: 

A. Water is Used Under: Riparian claim_ Pre-1914 claim __ Court Decree No.: Other (explain): --------

B. Year of First Use: (Please provide if missing in the Division of Rights database (ewrims)) -------

C. Rate of Diversion: The rate of diversion of water for each month used and entered in the table below is shown In units of: 
Gallons per minute (gpm) Gallons per day (gpd) Cubic feet per second (cfs) ____ _ 

Year Jan Feb Mar Apr May June July Aug Sept Oct Nov Dec Average 
Rate 

2005 
2006 
2007 

D. Quantity of Water Used: The quantity of water used each month and entered in the table below is shown In units of: 
Gallons Million Gallons (MG) Acre-feet (AF) ____ _ 

Year Jan Feb Mar Apr May June July Aug Sept Oct Nov Dec Total 
Annual 

2005 
2006 
2007 

E. Purpose of Use - Specify number of acres irrigated, stock watered, persons served, etc. 

Irrigation--,.,,..,..-------- acres; Stockwatering ________ ; Domestic ________ _, 
Other(specify) _____________________________________ _ 

Parcel Number(s) of Place of Use: _________ -r-------------------------
F. Changes in Method of Diversion - Describe any changes in your project since your previous statement was filed. 

(New pump, enlarged diversion dam, location of diversion, etc.) 

G. Please answer only those questions below which are applicable to your project. 

1. Conservation of water 

a. Are you now employing water conservation efforts? YES _ NO 
Describe any water conservation efforts you have initiated:. ______________________ _ 

b. If you are claiming credit for water conservation under section 1011 of the Water Code for your claimed pre-1914 appropriative right, please 
show the amount of water conserved: 

Reduction in Diversions: 
Year _____ (AF/MG) Year ________ (AF/MG) Year ________ (AF/MG) 

ST-SUPPL (4-08) Page 1 of 2 
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Reduction in consumptive use: 
Year (AF/MG) Year ________ (AF/MG) Year ________ (AF/MG) 

I have data to support the above surface water use reductions due to conservation efforts. YES __ NO __ _ 

2. Water quality and wastewater reclamation 

a. Are you now or have you been using reclaimed water from a wastewater treatment facility, desalination facility or water polluted by waste to 
a degree which unreasonably affects such water for other beneficial uses? YES __ NO __ . 

b. If yotJ are <:laiming credit due to the substitution of reclaimed water, desalinated water or polluted water in lieu of a claimed pre-1914 
appropriative right under section 1010 of the Water Code, please show amounts of reduced diversions and amounts of substitute water 
supply used: 

Amount of reduced diversion: 
Year (AF/MG) Year ________ (AF/MG) Year __ ------ (AF/MG) 

State the type of substitute water supply:--------------------------

Amount of substitute water supply used: 
Year (AF/MG) Year __ (AF/MG) Year__ (AF/MG) 
I have data to support the above surface water use reductions due to the use of a substitute water supply. YES __ NO ___ . 

3. Conjunctive use of surface water and groundwater 

a. Are you now using groundwater in lieu of surface water? YES __ NO __ _ 

b. If you are claiming credit due to the substitution of groundwater for a claimed pre-1914 appropriative right under section 1011.5 of the Water 
Code, please show the amounts of groundwater used: 
Year __ (AF/MG) Year __ (AF/MG) Year__ (AF/MG) 
I have data to support the above surface water use reductions due to the use of groundwater. YES __ NO __ . 

I understand that it may be necessary to document the water savings claimed in "F" above if credit under Water Code sections 1010 and 1011 is 
sought in the future. 

I declare that the information in this report is true to the best of my knowledge and belief. 

DATE: ________ , 20 ___ at ________________________ , California 

SIGNATURE:---------------------------------

PRINTED NAME: ---------------------------------
(first name) (middle initial) (last name) 

COMPANY NAME: --------------------------------

If there is insufficient space for your answers, please use the space provided below or add an attachment sheet. 
ITEM CONTINUATION 

GENERAL INFORMATION PERTAINING TO WATER RIGHTS IN CALIFORNIA 
There are two principal types of surface water rights in California. They are riparian and appropriative rights. 

A riparian right enables an owner of land bordering a natural lake or stream to take and use water on his riparian land. Riparian land must be in the same 
watershed as the water source and must never have been severed from the sources of supply by an intervening parcel without reservation of the riparian right to 
the severed parcel. Generally, a riparian water user must share the water supply with other riparian users. Riparian rights may be used to divert the natural flow 
of a stream but may not be used to store water for later use or to divert water which originates in a different watershed, water previously stored by others, return 
flows from use of groundwater, or other "foreign" water to the natural stream system. 

An appropriative right is required for use of water on non-riparian land and for storage of water. Generally, appropriative rights may be exercised only when 
there is a surplus not needed by riparian water users. After the formation of the California Water Commission back on December 19, 1914, new appropriators 
have been required to obtain a permit and license from the State. Appropriative rights can be granted to waters "foreign" to the natural stream system. 

Statements of Water Diversion and Use must be filed by riparian and pre-1914 appropriative water users as set forth in Water Code section 5100 with specific 
exceptions. The filing of a statement (1) provides a record of water use, (2) enables the State to notify such users if someone proposes a new appropriation 
upstream from their diversions, and (3) assists the State to determine if additional water is available for future appropriators. 

The above discussion is provided for general information. For more specific information concerning water rights, please contact an attorney or write to this office. 
We have several pamphlets available. They include: (1) Statements of Water Diversion and Use, (2) Information Pertaining to Water Rights in California, and 
(3) Appropriation of Water in California. 

ST-SUPPL (4-08) Page2of2 S015022 
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State of California, State Water Resources Control Board 
Divisio·n of Water Rights I IIIIIIII Ill llll lllll lllll llll lllll llll I I IIIII Ill I I Ill lllll llll lllll II II 

S015022%S%2004 P .o. Box 2000, Sacramento, CA 95812-2000 
Info: (916) 341-5300, FAX: (916) 341-5400 Web: http://waterrights.ca.gov 

2002.2003.2004 
SUPPLEMENTAL STATEMENT OF WATER DIVERSION AND USE 

If the information below is inaccurate, please line it out in red and provide current information. 
Notifv this office if ow~rshiP. or addr.ess.changes oc(;!lr durina the fomiJJa.1Lear. 

Please C"omplete ana Return Tn1s l""orm r,y .nn.Y , ~~u~. 

*If the mail recipient's name, address or phone No. is wrong or missing, please correct. 

owner of Record: DOUGLAS T COLE; SHIRLLE MORGAN; 

PRIMARY CONTACT OR AGENT FOR MAIL & REPORTING: 

AQUA ENGINEERING & CONSUL TING 
C/0 SEAN BAGHEBAN 

STATEMENT NO.: S015022 
CONTACT PHONE NO.: (916)612-3539 

PO BOX 160621 
SACRAMENTO, CA 95816 

Source Name: 

Tributary To: 

County: 

Diversion Within: 

STANSHAW CREEK 

KLAMATH RIVER 

Siskiyou 

SW1/4 of NE1/4 Section 33, T13N, ROSE, HB&M 

Year of First Use: 

Parcel Number: 

A. Water is Used Under: Riparian claim ___ Pre-1914 right ___ Other (explain): --------

B. Year of First Use: (Please provide if missing above) 

C. Amount of Use: Enter the amount (or the approximate amount) of water used each month, using the table below. 

Amounts below are in: Gallons Million Gallons (MG) Acre-feet (AF) Other 
Year Jan Feb Mar Apr May June July Aug Sept Oct Nov 

2002 
2003 
2004 

D. Purpose of Use - Specify number of acres irrigated, stock watered, persons served, etc. 

Dec 

Irrigation---------- acres; Stockwatering --------- Domestic _________ _ 

Tot.al 
Annual 

Other (specify) ________________________________________ _ 

E. Changes in Method of Diversion - Describe any changes in your project since your previous statement was filed. 
(New pump, enlarged diversion dam, location of diversion, etc.) 

F. Please answer only those questions below which are applicable to your project. 

1. Conservation of water 
a.. Are you now e•mploying water conservation effo11s? YES _ NO 

Describe any water conse1vation efforts you have initiated: ________________________ _ 

b. If you are claiming credit for water conservation under section 1011 of the Water Code for your claimed pre-1914 appropriative right, please 
show the amount of water conserved: 

Reduction in Diversions: 

Year ___ (AF/MG) Year __ (AF/MG) Year __ ___ (AF/MG) 

Reduction in consumptive use: G~ 
-----(AF/MG) Year __ ------ (AF/MG) Year __ --------~(-AF-/MG) ~ 1,-\ 

I have data to support the above surface water use reductions due to conservation efforts. YES__ NO • \ 

Year 

ST-SUPPL (1-05) Page 1 of 2 
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2. Water quality and wastewater reclamation 

a. Are you now or have you been using reclaimed water from a wastewater treatment facility, desalination facility or water polluted by waste to 
a degree which unreasonably affects such water for other beneficial uses? YES __ NO __ . 

b. If you are claiming credit due to the sut:;>.;titution of reclaimed water, desalinated water or polluted water in lieu of a claimed pre-1914 
appropriative right under section 1010 of the Water Code, please show amounts of reduced diversions and amounts of substitute water 
supply used: 

Amount of reduced diversion: 
Year (AF/MG) Year __ ------ (AF/MG) Year __ ·-----(AF/MG) 

State the type of substitute water supply: ----------· 

Amount of substitute water supply used: 
Year (AF/MG) Year __ ------ (AF/MG) Year __ ------ (AF/MG) 

I have data to support the above surface water use reductions due to the use of a substitute water supply. YES NO __ _ 

3. Conjunctive use of surface w .. ter and groundwater 

a. Are you now using groundwater in lieu of surface water? YES NO __ _ 

b. If you are claiming credit due to the substitution of groundwater for a claimed pre-1914 appropriative right under section 1011.5 of the Water 
Code, please show the amounts of groundwater used: 

Year ----- (AF/MG) Year ________ (AF/MG) Year __ ------ (AF/MG) 

I have data to support the above surface water use reductions due to the use of groundwater. YES __ NO __ 

I understand that it may be necessary to document the water savings claimed in "F" above if credit under Water Code sections 1010 and 1011 is 
sought in the future. 

I declare that the information in this report is true to the best of my knowledge and belief. 

DATE:--------• 20 ____ at __________________________ ,, California 

SIGNATURE: -------------------------------------

PRINTED NAME: 
(first name) (middle initial) (last name) 

COMPANY NAME: ---------------------------------

If there is insufficient space for your answers, please use the space provided below. 

ITEM CONTINUATION 

GENERAL INFORMATION PERTAINING TO WATER RIGHTS IN CALIFORNIA 
There are two principal types of surface water rights in California. They are riparian and appropriative rights. 

A riparian right enables an owner of land bordering a natural lake or stream to take and use water on his riparian land. Riparian land must be in the same 
watershed as the water source and must never have been severed from the sources of supply by an intervening parcel without reservation of the riparian right to 
the severed parcel. Generally, a riparian water user must share the water supply with other riparian users. Riparian rights may be used to divert the natural flow 
of a stream but may not be used to store water for later use or to divert water which originates in a different watershed, water previously stored by others, return 
flows from use of groundwater, or other "foreign" water to the natural stream system. 

An appropriative right is required for use of water on non-riparian land and for storage of water. Generally, appropriative rights may be exercised only when 
there is a surplus not needed by riparian water users. Since 1914, new appropriators have been required to obtain a permit and license from the State. 
Appropriative rights can be granted to waters "foreign" to the natural stream system. 

Statements of Water Diversion and Use must be filed by riparian and pre-1914 appropriative water users as set forth in Water Code section 5100 with specific 
exceptions. The filing of a statement ( 1) provides a record of water use, (2) enables the State to notify such users if someone proposes a new appropriation 
upstream from their diversions, and (3) assists the State to determine if additional water is available for future appropriators. 

The above discussion is pro11ided for general information. For more specific information concerning water rights, please contact an attorney or write to this office. 
We have several pamphlets available. They include: (1) Statements of Water Diversion and Use, (2) Information Pertaining to Water Rights in California, and 
(3) Appropriation of Water in California. 
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e SURNAME 

State Water Resources Control Board 
Division of Water Rights 

Winston H. Hickox 
Secretary for 

Environmental 
Protection 

901 P Street• Sacramento, California 95814 • (916) 657-0765 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812-2000 

FAX (916) 657-1485 • Web Site Address: http://www.swrcb.ca.gov 
Division of Water Rights: http://www.waterrights.ca.gov 

MAR 22 2000 

Douglas T. Cole 
92520 Highway 96 
Somes Bar, CA 95568 

Dear Mr. Cole: 

In Reply Refer 
to:332:KSN :SO 15022 

STATEMENT OF WATER DIVERSION AND USE, STATEMENT NUMBER SOl 5022 

Your statement of water diversion and use has been received and assigned the above number. 
You should refer to this number in any future correspondence to this office regarding the 
statement. 

A copy of the statement is enclosed for your records. 

Please notify us of any change in address or change in ownership. 

The law requires that supplemental statements be filed at three-year intervals. The form is 
automatically sent to you by the State Water Resources Control Board at the close of the period. 

Thank you for your cooperation. If you have any questions or concerns, please telephone me at 
(916) 657-1872. 

Sincerely, 

(1R1GlNAl. S\GMED BY: 

Koso Nodohara 
Sanitary Engineering Associate 
Petition Unit 

Enclosure 

KSNodohara:ksn/tvonrotz:3-17~00 
u:/ksn/S015022 ST-TRANS-LTR 

SURHM4ER.(5-99) }(~,v ~~? t"" lt)I{! 

DWR 'Ail REV J/% 

Gray Davis 
Governor 
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I 

STATEMENT OF WATER DIVERSION & USE 

CLAIMANT ~ I ,.__....,--./ I"" ,,..Le : _-=u~o-u ...... c. ...... ".Z_._{~J4__.___..":>~___,'---_'---_""'~· _,.. __ -'------------

FI LE NUMBER: S015022 NAME INDX(S): -------- -----------
CLAIM(S) RECEIVED BY: MAIL OC DATE REC ID: / ;2 _ ,_ '1'? 

-- --

ACCEPT:----'-----'-- RETURN: STREAM· CODE: / o / 'y o (o ~ CJ ----

QUAD MAP CODE:, L:J- l9o jZ QUAD MAP NAME: So »ie-s /3a,... , . 
/ 

CALIF COORD: ZONE _. I_ N 6 7 8 5""3. oo E / >8 '7 '3 ~() 
REMARKS: --------------------------

S015022 
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.. ' . ,. - ... .. so1so22 

STATE OF CALIFORNIA 
STATE WATER RESOURCES CONTROL BOARD 

DIVISION OF WATER RIGHTS 98 ,,, n: 21 
STATEMENT OF WATER DIVERSION AND USE 

(This is not a Water Right) 
This statement should be typewritten or legibly written in ink. 

A. Name of person diverting water DoLLC\la....s T Co\e.. (M~rb\e_ M ouvf't_CAlV) Ro.v\c .. .b ') 
Address ~~5 Q..O Hi:3hwo..'.j 96 .::, 
SoW)e_s. 13ctr, CA 95568 Telephone: ( 530) 4-6'4-34-37 

B. Water is used under: ----==- Riparian claim;~ Pre 1914 right; ~ ~her (explain) 

C. Name of body of water at point of di version 5-ta.\l\ she-w (__~e._~~ 

Tributary to K\o.VV\~-\-h R·,~c._V'"~:l,_V\cf\CL ?o...e,_i~ic.... Oc,_e_a.,V) 
D. Place of diversion ~\Al~ ~5.-~ Section ::>~, Township \'3.t-..1, Range 6E.., _Ji_ B&M, 

5\sk'i'._!0\.l. County, and locate it on a print from a U.S.G.S. quad sheet or make a 

sketch on the section grid on the reverse side with regard to section lines and 

prominent local landmarks. Name of works \---1\a__...- bu_ Mo~nt~ 'Ko..V\C,V) 
E. Do you own the land at the point of diversion? YES[] NO~ 

F. Capacity of diversion works ~-5 :cfs =-~) Capacity of storage reservoir 

Type of diversic,1 facility: Gravity ,/ , Pump 

Method of measurement: Weir =-, Flurr.e /, Electric Meter Water Meter 

G. State quantity of water used each month in ~g1_l3I.:S ~ acre-feet 

Year Jan. Feb. March April May June July Aug. Sept. Oct. Nov. 

~~.5 ~9.5 .?,_9.5 ~q.s ~"-1. s '.).:1. S .Q...'.'.\. s ,'.l_ 9 . s ~9..S ~9..S ~~.s 

,gal:ons O.L acte-f~etl 

Estimate 

Total 

Dec. Annual 

~9.'::i 35+ 

If monthly and annual use are not known, check months in which water was used. State 
extent of use in units, such as acres of each crop irrigated, average number of 
persons served, number of stock watered, etc. 

--r;;+oi_ O,.Y\V\~ C.U/\f\()Q\ t--l \ 'S bQL)Q_d CV\ 0 .4-9_ d~ 
H. Annual water use in recent years: [v1aximum Minimum :gallons OI acre-feet! 

I. Purpose of use (•r,hat water is be used for) IYY,_3D....°t~OV\, ye._c:__~e_o...t10V), d.ovvu: .... s-1::..i~ 
J. General descriptio:1 or location of place of use (use sketch of section grid on reverse 

if you desire) 5-u... sle..iL-h::..Jn 
K. Year of first use as nearly as known 

L. Name of person filing statement _5~~e..='~:\.=V)'--'---~Js=~°S'---='\'h_g_b~=='-Q""--'V) ........ ..,_/_'1:::>_l~.~E..~~· ___________ _ 
Position: Age.vrt/Cansul±o...~ :f ,r · Mv. CD\--e.. 
Address: _:ro. Ec:i)( lcSOGcl ~~o....cro.VV\ev\t:O, cA q5g\6 

I declare t.::ide:: _~-:ce::alty c:f pe[..;u.::y :::...::: tne above is true and cor[ect to the best of my 
knovdedge a::d ae~ief. 

--~c=..-aJ---=c_r=----°'-----'--Y'Y"l-~e.Y\=-'*=-~:~(:)---------' California l 98 Dated: t\..)ov. ~7 ~'------

d~c.!2·~~cu,e 
~ .. / 

WR--40 (2/96) See !nscruc:icns on Reve[se Side 
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The location of t~e di7ersion poinc and che place of use may be skecched on this section 
grid. If it is used, please enter the section(s), township and range below and show any 
streams or ocher :a~d~arks that will assist in identifying the area. 

Section(s) 

Township 

INSTRUCTIONS: 

I 
-----i------

g LM f{,\~keY 
Tt3N 1 • 

I -----..------
' I 

" " I 

, \r,-e.:.·dtf s+i"'j , 

\

- ~c_UV_t!';~c~- ___ ~ ____ _ 
I Co.11\0L\ I 
I I 

I I 

Fr<::iWl. : 

I 

N 

-----~----- -----+------ -----+------ -----+-----
' I 

I 

I I I I 
-----,----- -----,----- -----,----- -----T-----

s 

Range \-\ U.VV\ \c.o \ d t 

A separate statement should be filed for each point of diversion. 

A duplicate ccpy will be returned for your file. 

Please send the completed statement to: 

WR-40 (2/96) 

(>, 

.... 

State Water Resources ~ontrol Board 
Division of Water Rights 
P.O. Box 2000 
Sacramento, CA 95812-2000 

B&M 
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Marble Mountain Ranch 
Stanshaw Creek 

Water Rights Report 
 

 Supporting Documents – 30.5 NMFS 
 
1. 7-8-02.NMFS. to SWRCB.complaint 

2. 11-15-01.NMFS.dismissal terms 

3. 3-8-00.NMFS.protest.App 29449 
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, 

Dear Mr. Contreras: 

UNITEC STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
NATIONAL MARINE FISHERIES SERVICE 

Thank you for extending the comment period for your letter in regards to your investigation into 
water rights complaint submitted by the Klamath Forest Alliance alleging unreasonable 

• diversion. 

The National Marine Fisheries Service is surprised that SWRCB Complaints Unit has not fully 
considered the comments by either NMFS or the California Department of Fish and Game 
(CDFG) in this case. We are forced to disagree with the SWRCB Complaint Unit's conclusions. 

NMFS has not been presented any evidence that the Coles have pre-1914 water rights for 
domestic, irrigation, and hydroelectric generation. It is our understanding that only Q.11 cfs has 
been used historically, whereas 3 cfs is required for hydroelectric generation. If thif is not the 
case, NMFS requests that documentation. r'i1~fs,v1!.n~<icts \/c v ..--,(, t). C<'<l'-• .. J'-

'\' / c t u { S,., ~\.; ~~~- -l"" t f O ,tAJ 
The SWRCB bypass flow of 0.7 cubic feet per second (cfs) is based solely on a sinkle cl(,' ·t-:(. L-....... 
measurement of the stream at the time of the site visit last October. It therefore does not account 
for long term stream discharge pattern of Stanshaw Creek and is clearly inadequate. While 
Stanshaw Creek is not gaged, its flow magnitude, frequency, duration, and timing can be 
estimated by prorating by area a nearby gaged stream. Margaret Tauzer of NMFS Arcata has 
estimated the median, minimum, and average flows in cfs of Stanshaw Creek during August, 
September, and October (the driest months) based upon prorated estimates from the USGS gage 
records of Ti Creek. They are: 

Median 
Minimum 
Average 

August September October 
2.99 2.58 3.05 
2.58 2.04 'J .02 . 
3.16 2.63 4.09 

I . . . . . ., i, · . . t - . +· Li,'-~ C c, -f ~\. ;.,. , , , It,!~~ L l .,, © e_ c #a~.I/ f_ .• , ~ ;. .( 
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In addition to inadequate bypass flows, the SWRCB complaint unit's proposed conditions do not 
protect federally listed species. First, there is no provision to return the diverted flow back to 
Stanshaw Creek. Without these flows, the summer thermal refuge at the mouth of Stanshaw 
Creek will warm sooner and be warmer, degrading its value to juvenile coho salmon. These 
degraded conditions increase the likelihood of take of a federally listed species. The Coles 
verbally offered to return flows to Stanshaw Creek during the field site visit, so NMFS does not 
understand why this provision is not included. NMFS ' bypass recommendation was contingent 
upon returning diverted flow to Stanshaw Creek to maintain the thermal refuge at its mouth. 
Therefore, we reiterate our recommendation to return diverted flow back to Stanshaw Creek. 

The SWRCB Complaints Unit proposed solution also does not mention adequate fish screening 
at the point of diversion (POD) to prevent entrainment of fish. Ad~uate fish SC[<:!~!D.i \\'a3 
included as conditions to remove our protest. -- ·· ·· ·· · 

Finally, NMFS does not see how visual estimation of flow in the creek can be implemented as a 
condition. This would make any monitoring or compliance meaningless. 

Thank you for your cooperation in the above. We look forward to continued opportunities for 
NMFS and the State Water Resources Control Board to cooperate in the conservation of listed 
species. If you have any questions or comments concerning the contents of this letter please . 

1 
contact~: S. tacy K. Li atf(70~ 575-6?8f- . [) _,? _ t. Y.' I , {'__ ) , ; _,, 'l!ll /ltcill.,,~t-Y\_ 

i-?(vV\"'\ ctf P 7 i--,!' ·I >c..~-'-\. ~'C>-\-l; t .. ii"" 'FJ' i,t.C(? tr·-cA . 

Smcerely, 707--S7f;-?D7·7 

~ee 
Habitat Manager 
Northern California 

cc: Doug and Heidi Cole b t-" 
Margaret Tauzer, PRD, NMFS , Arcata ~2-S-51 <'/ 'f P ( ,· ~-vA-( NM~ S' Llt h, tlv 

Tim Broadman, Law Enforcement, NMFS, Arcata 
Ron Prestly, CDFG, Redding 
William Reitler, USFS 
Jim De Ptee, Siskiyou County Planning Department 
Konrad Fisher 
Karuk Tribe of California 

- ---- ') 
\-- . \; Vi.. t ·( 

' ' \ _// . l'- I 

) ct -"'- I \ I \ c-C (' I\. ~y 

r - 1· c( I · ' 
r, . .., -l \ (\ ' / 

,; 

' WR-193

005692



! ~ 11/26/2001 16:48 5307587169 
ll/21/01 10:16 FAX 707578J435 

NHPS SAN'l~ B MOONEY ·, 
--'-- ___,,......._ --..--_...,__ ---

Mr. Charles Rich, Chief 
Contplaints Unit 
State Water ResolDOCS Control Board 
Division ofV/911:r Rights 
P.O. Box 2000 
Sacramento, California 9,812-2000 

Pear Mr. Rich: 

------- PAGE 02 
'l!I uv .. , vu .. 

UNITED STATES DIIPAATMliNT OS:: COMMl!RCE 
N.Cianal Oceanic end AtmasphaPIG Admlnistrlltian 
NATIQNAl MARINE FISHERIES SERVICE 
So~Region 
777 Sonoma Avenue, RDom 325 
Santa~ California 95404 

No'VCPlber 15. 2001 1Sl416-SWR.-Ol-SR-928:SKL 

Tbis letter~ our findms8 and protest dismi-1 tams of appiopriative water rights 
appliamon 29449. It is based on a State Water Resources C~trol Bo.rd (SWRCB) ffeld 
investiption attended by Dr. Stacy ~ National MariDe Fisbedes Service (NMFS), 
Mr. Chuck Glasgow (NMFS), and Mr. T"nn Broad~ and Mr.Dave Rielly (NMPS Law 
Bnfonuoent) on 17 October 2001 in relati.on to a complaint of an UOl>emiitted di1Tersion on 
Sbmslmw Creek by Doug and Heidi Cole. The Coles have directly diverted up to 3 cubic feet per 
second (efs) from Stansba.w Creek (watershed is approximately 3.2 squme JDiles) the year round 
(whm .flows are availab1e) fortbepurposes of doJlldlic use 8JJd hydroelectric g~on. 1be water 
used tor hyclrocleotric senenmon is diverted into Irv:ins Creek in an adjacent watr.rshed. Irving 
Creek is also tn"butmy to 1be ~amath R:mr. 1be Coles have applied for appropriative rights "tbrthe 
bydroelectdc use, but have pre-1914 rights for domestic use. The amount oftheprc,.1914 llSe is 
~lyO.Scfs. 

.. NMES.is.inreu:olJn tl,i~~~--~Kl.w.f!tJl.lY._•~ .. o.!!!.~erallI.. -· 
threatened Southern Oreaon/Notthem California coasts Evolutionarily Significant Unit (ESU) of 
coho Slllmon ( Oncc,rlryitchus lci.ndch). 

ExlstiDI Project 

Typically each year the Coles must manuaJly COl1SU1ICt a structure of cobbles mid boulders to divert 
wate.r ftom S1aashaw Creek. lbe ~ diversion delivers wamrvia an earthen ditch 
clppl'Oximatw,Jyl-foot deep, 2-faet wide, and S200 fest long. The peostock is a steel pipe 16-hlcbes in 
diameter and 455 feet 1ong. A head of200 feet is used to gcneiate a m.aximmu of 33.9 ki1awa:tts 
with a Pelton wheel. Water not oonsumed by dmncstic uae is returned to the Klamath River via. 

• 
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'! ' , 11/26/2001 16: 48 5307587169 

11/21/01 10:17 PAI 7075783435 DONALD B MllJNEY 
NIPS SANTA ROSA ----- PAGE 03 

If!! OU3/UU4 ------·---

Imng Creek. With the divemion active, appioximately a mite of S11m.!1baw Creek has iedu«'.d flows; 
ttos nach is well shaded by topographic &enues as well as a thick canopy coverage of about 60%. 
About 1/4 nwe ofbving Creek bas augmented tla9Js from Stanshaw Creek. 

stmtshaw Creek enun the llmnatb mainstem nar River Mile (RM) 76. Irving Cm:k also enters die 
Klamath mamstrm near RM 75. St&DSbaw Czeek has a smaller watershed tbm Irving Creek. While 
both streams an: -not ganged, the few measmemmts oflning Creek aud Stansbaw Cmek. during the 
SUDlD).e:r suggest a summer base flow ill .lrvins Creek as mare 1han double r, e:fJI vs. 3. c&) that of 
StaDsbaw Creek. Both streams provide cooler watz:r than tho mainstam Klamath River during tho 
.11J"011Der. Because water tenpratures during im summer in 1he memstcm Klamath Riw:r are 
streastb1 to salmoni~ it ia likely 1bat ttaringjuwnile anadromous salmonids use each tributary as a 
thermal J'(;fuge. Calif'omia Department of Fish and Game wllected juvenile coho salmon ml 
atM)head wi1b a backpack~ in the portion of Stansbaw Creek 100 yards downstream of 
Highway 96 in July 2000. Them is a cu1w:rt under Highway 96 Oil Stansbaw Creek 1hat may lilJlit 
mwlromous tish access to upsueam reaches. ' 

The culvert tmder Highway 96 at Stausbaw Creek is listed on l'eSO'IUCe agencies master list fhr 
culverts with passage problems. CalTraus has stated that they will iq>lace the culvert in the future to 
allow alm.onid passaae. 

At the site we reviewed~ project. e'JC81llined the pojnt of diversion (POD). the flmne, 1hc pmistOCk, 
the reach do\VJ1Sttt.8Dl of the POD, and the reach of Stansbaw CR= between Highway 96 and the 
Klamath River. 

Term•~ RemOY8 Protest 

NMFS finds that the following conditions are necc,um:y and ·sumoient to remove our pmtest: 

a) Diversion Intake: Limit divenrion tlowto a maximum of 3 cfs. The~ proposes to 
divert amaxiurum of3 c&. but the existing intake has u.o provision to conttol the amount of 
i19w di"~d. Them ate a variety of methods of controlling tlow including: head pa with __ 
adjustahJe 1mcbshi,t weir, notched weir, odfice. dimensional flume, and the like (See Bureau 
ofReclBJDstiOD 1997). , 

b) Fish~ Tho exhltiDg divasion is not adequately sc::remul to JJIC'Veni entrainmmt. Any 
dhtersion should be adequa1ely screeu.ecL we· saw an s• salmonid hi the flume dm:ing 1be 
field iuv~ The fish screen should follow NMFSJCDFG fish sCR011 crltaia. 
However. these fish sc.,reen criteria were developed with large divemons in mind. Tbele may 
be adequatu dW'M•~og altematives for smaller diversions sach as this one. Please contact Mr. 
Richard Wantuck, NMFS (J07) S75-6063 .for technical advice regardma fish tcteens ht small 
drainages. 

c) Return flow: Return the diverted flow from Stanshaw Creek~ to Stansha.w Oeek insread 
of 1D lmD8 Creek.. Tbenua) n:fagia during 11» wuunec is 8D impoltant habitat elemmt m tM 
Klamath River. It.is our belief that diverted flow returned to Stambaw Creek will provide 
necessa,y cold watm to pmvide a th&:IJDAl refuge at tbe lDOuth of Stansbaw CRQk withotJt 
comuromising the,thermal Jeibgc on Irving Creek. During the &Id investigation. Mr. Cole , 
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the applicant, stated that we would be willin& to move the hychod.ectric generating plant so 
that the tail race flow would return to Stanshaw Creek. The newretum would bo lotated on 
Stanshaw Creek upsbe&Ul ofHipwBY 96. 

d) Bypass tlows: Tbis:is based upon tba assumption that 3 cf8 iB a~ summe.r base 
flow. The mture of the point of diversion precludes precise bypass flows due to leaf fall or 
debds accumulation. Howm,r, bypass flows me of major concern only at low :fl~ i.e., 3 
cfs. We believe that t1iere is ample C8DDP.J that Jcaeps the .1t1:eam eool downstream of the 
POD provided tbatlllOst of dtc flow is in S1aDshaw Creek duri:og low flow periods. 
Therefore, we recoimm:nd that a n,inimum bypaS9 flow of 1.s ems be JMiaCeinoo at all times 
do~ pf the·POD. This bypass flow represents SO% of the smnmcr btse flow. This 
bypass flow JeCOmmendation assumes 1Bilwater from the hydroelectric plant will be returned 
to Stanabaw Cieek. Therefore, the thennal refuge downstream otmghway 96 will be . 
maintained. This bypass .8ow recommendation may be modified wbm CaJT:nma provides 
aaJmonid passage~ the Highway 96 culvert. The applicant must ins1aD and IJIBimaiD 
permanmJt staff sages at the point of diversion to allow JD.ODitorlng and mci1itate release of 
bypass flows. Alternatively, the appllcant may perform a c:omprehwme biological and 
b,ydrolop:al study to identify an a1temate biologi<l811y based bypass flow. 

e) Manitoring: Rcgmdle&'!i of the quality of stieam at the point of divemiOD., the proposed 
project sho111d provide Califumia Dqiartmcnt of Fish and Game per5011nel access to all 
points of divcnioD • places of use for the purpo&e of conducting routine and or l11Ddom 
monitoriug and cempiianre inspections. 

Thank you for your~ iD die above. We look fo:rMm1 to confunted opportunities :lbr 
NMFS and the State Water Resomces Control Board to cooperate in the consenadon of6*d 
apeoiea. If YoU bave auy: questions or cowmem ~ 1ho conti:nts of this 1eUcr please eoutact 
Dr. Stacy X.. Li at (707) 575--6082. 

Sbwerely, 

-·- ·-···· ·--····-.. -- ·--·-· ·---

oo: Doug and Heidi Cole 
Inna Lagomatsino, PRO, NMFS, Al'C8la 
T.tm. Broadman, Law .EnfoICemetrt, NMFS, Arcata 
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Harry Schueller 
Chief. Division of Water Rights 
State Water Resources Control Board 
Division of water Rights 
P.O. Box 2000 

· Sacramento. Cafifomla 95812-2000 

Dear Mr. Schueller. 

Southwest Region 
m Sonoma Avenue, Room 325 
Santa Rosa. Callfomia 95404 

March a. 2000 F/SWR4:WH 

By this letter the National Marine Fisheries Service registers its protest to the 
application for appropriative water right 29449 filed by Doug Cole, et al. to divert water 
from Stanshaw Creek. which is tributary to the Klamath River. The Project proposes to 
divert 3 cfs for the purpose of hydroelectric generation. stanshaw Creekr Which lies 
within the Klamath River watershed, may support or conbibute to sustaining populations 
of the Central California Coast EvotutiOnarity Significant Unit (ESU) of coho salmon. 

Background 

Coho salmon (Oncomynchus klsutch) comprising the Central California Coasl.ESU are 
listed a& threatened (61 Fed. Reg. 56138: Oct.31.1996) under the Endangered 
Species Act (ESA). Protective regulations were published for cohO on C>ctober 31. 
1996. These protective regulations make it unlawful to iake" coho under section 9 of 
the ESA. -rake• as defined In the ESA. Includes. in part, to harm or harass the species. 
The&e protective regulations describe certain activities that may imJ)clct coho and result 
in legal liability. These activities include, In part: 

Unautharlzed destructlonlllleration ol the specJss· habitat. such as removal of laf98 
t/lOOd1 debtla or rtpartan Bhld8 canopy. Cll8dQJng. cf,scharga ot Ill matBttal, draining, 
dilr:lling, dfvotting, blocklng, or altering stream chaMll3 or Hdece or r,round water flow. 

In contrast to the life histo,y patterns of otner anadromous salmonids, coho salmon in 
CaHfomia generally exhibit a relatively simple 3-year life cycle. Adult salmon typically 
begin the freshwater migration from the ocean to their natal streams with the first fall 
rains. Upstream migration will continue from October to March. generaUy peaking in 
December and January (Shapovalov and Taft 1954). 

,, 
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Coho fry emerge from rec:tds, in 38 to 101 days depending on stream temperatwe 
(Laufle et al. 1886). After emergence, the stream flow conditions and water 
temperature play a large role in survival. Low summer flows reduce potential rearing 
areas. may cause stranding in isolated pools, and increase wlnerabitity to predators 
(Sandercock 1991 ). Arso the combination of reduced flows and high ambient air 
temperature& can raise the water temperature to the upper lethal limit of 25oC for 
juvenile coho (Brett 1952). Later in the year, high winter flows In typical coastal streams 
mily be hostile to juvenile coho, causing displacement and disrupting their habitat and 
food sources. JuvenHe coho show a preference for habitat containing deep pools (1 m 
or more), logs, rootwads, or boulders in heavily shaded secttons of stream. Structurally 
complex streams that contain stones, logs and bushes in the water support larger 
numbers of fry (Scrivener and Andersen 1982). Ahhough coho Juveniles are found in 
both pool and riffle areas of a stream, they are beat adapted ta holding in pool& 
(Hartman 1965). 

Propaaad Diversion 

Appropriation of water will be accompffshed by directly diverting 3 cfs from Stanshaw 
Creek for hydroelecbic power generation via flume of 12-inch deep, 24-wide, and 5,200 
ft long, theo through a penstock of 16-inch diameter, 455 ft long steet pipe. The 
penstock uses a 200 ft fab to generate a maximum of 33.9 kilowatts at 80% efficiency at 
a powerplant just above Irving Creek. After use, the water wiH be returned to INing 
Creek throlfgh a ditch, and thence to the Klamath River. The applicant has requested to 
divert water year-round, from January 1 through December 31. Stanshaw Creek, like 
other Northern California streams. is subject to critical, low flows during much of the 
year. Granting the proposed diversion will reduce flows in these streams and may 
degrade habitat necessary to the existence of certain life stages of coho salmon. 
AHeratlon of stream flows can result in salmonid mortality for a variety of reasons: 
migration delay res1.11ting from insufficient flows or ftabitat blockages: loss of sufficient 
habitat due to dewatering and blockage; stranding of fish resuhing from fapid flow 
fluctuations: entrainment of Juveniles into poorly screened or unscreened diversions: 
and increased juvenile mortality resulting from Increased water temperatures (Bargen 
and FHardo 1881; Califomta Advisory Committee on Salmon and Steelhead Trout 1988; 
California Department of Fish and Game 1991; Columbia Basin Fish and \Ylldlife 
Authority 19~1; Palmisano et al. 1993; Reynolds et al. 1993), 

Based upon the need to protect and recover runs of listed COho salmon in the Klamath 
River watershed. we find it necessary to protest the proposed project because: 

1) The Klamath River watershed supports federally listed coho salmon. Stanshaw 
Creek, upon which the proposed diversion would occur, lies within the Klamath 
River watershed and may support or contribute to lhe suNival of this species. 
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structures also have the potential to entrain fishes, with resulting mortality. 

Recommendations 

Based upon the above concerns and potential impacts of the proposed project, we 
recommend that the project be modified to include the following mitigative provisions: 

a) Provide a minimum bypass flow that adequately protects coho salmon in reaches 
downstream from tha point of diversion during all days of the year. The 
determination of the bypass flow's adequacy can be based on site specffic 
biological investigations conducted in consuHation with CFG and NMFS ataff. 
Given the historfcally low flows during summer months and high temperatures in 
the Klamath River, we recommend that diversions not occur during the period 
June 1 through October 1. 

b) the plan should avoid construction or maintenance of a dam or diversion barrier 
across Stanshaw Creek. 

c) natural, periodic, Intermediate and high flows should be maintained Immediately 
below the project. This is a complex issue that concerns potential cumufQtive 
impacts of this and other upstream permitted and Ucensed water diveraons 
with~ the Stanshaw Creek watershed. Protection of Intermediate and high flows 
can be accomplished through an asse&&ment of cumulative Impacts and placing 
limits on the rate of Instantaneous water withdrawals from the stream. 

d) the potential effect of the project on upstream and downstream movements of 
anadromous salmonfds must be addressed. If anadromous aalmonids ascend 
Stanshaw Creek or have the likely potential to ascend this tributary then· 
adequate passage facilities and screening at the diversion Intake should be 
provided. 

e) the proposed project should provide California Department of Fish and Game 
personnel accesa to all points of diversion and places of use for the purpose of 
conducting routine and or random monitoring and compliance inspections. 

Beca~se of the presence of federally and state listed species in the Klamath watershed, 
continued development of the watershed without a coordinated watershed plan would 
be inconsistent with the purposes of the California Endangered Species Ad. the 
F~eral Endangered Species Act, sections 100, 1243, 1243.5, and 275 of the State 
Water Code and the State water Resources Control Boards's obllgatlons and 
authorities under the Public Trust Doctrine. 

Thank vou for your cooperation in the above. We look forward to continued 
opportunitle& for NMFS and the State Water Resources Control Board to cooperate in 
the conservation of listed specl$&. If you have any questlons or comments conceming 
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the contents of this letter please contact Dr. Wilfiam Heam at (707) 676-8062. 

Refereacea Attached 

cc: Doug Cola, et al., Applicants 
R. Hight. CDFG, Sacramento 
O. Koch, CDFG, Redding 

Sincerely, 

c?:r 
ProteGted Habitat Manager 
Northem Califomla 

s 
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Marble Mountain Ranch 
Stanshaw Creek 

Water Rights Report 
 

 Supporting Documents – 40.1 project description 
 

1. Stanshaw Creek (1) 

2. Stanshaw Creek Water Conservation Project Issues and Concerns 
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Stanshaw Creek has a short but significant section of coho habitat below the Highway 96 
crossing. A lateral scour pool is formed just upstream of the Stanshaw Creek mouth when 
Klamath flood flows are deflected by evulsed alluvium and streamflow from Stanshaw Creek. 
This pool is subsequently filled by cold Stanshaw Creek water when flooding subsides, 
creating a high quality summer and winter rearing habitat for non-natal juvenile coho salmon 
migrating down the Klamath River corridor. Coho ecology studies by the Karuk Tribe at this site, 
and in Stanshaw Creek upstream to the Highway 96 culvert barrier, over the past 10 years 
indicate that once coho young of the year (yoy), or 0+ fry, enter this habitat, they are 
likely to overwinter there until outmigration early the next spring. Growth rates for coho 
overwintering in this pool are high, likely leading to increased survival and numbers of returning 
spawners. 
 
In 1867, Civil War veteran Samuel Stanshaw recorded at the County Recorders office that he had 
“taken hold for mining and for purpose of irrigation 600 [miner’s] inches of the water running in 
Stanshaw Creek”. This equates to approximately 15cfs, however over time use and ditch capacity 
has been reduced to a maximum diversion amount of 3 cfs. Use for mining has changed to 
primarily hydropower generation for the ranch business, which has no access to grid power. 
Currently, there is an interbasin transfer via a ditch carrying 2.5 to 3.0 cfs from Stanshaw Creek 
south to Irving Creek. This diversion is listed in the DFG Coho Recovery Plan for the state as a 
high priority for restoration. 
 
An application by previous owners of MMR, and subsequently by the Cole’s to the State Water 
Resources Control Board (SWRCB) (Application #29449) for 3 cfs of Stanshaw Creek water for 
hydropower generation has been neither rejected or validated by SWRCB for over 15 years. 
Complaints filed over this application and attempts to resolve these complaints have been 
hindered by a lack of information on outcomes of proposed improvements. Since 2002, 
landowners, agency, and tribal personnel have been working together to find solutions that 
provide for coho habitat needs without unduly impacting the MMR. All stakeholders concur that 
the interbasin transfer to Irving Creek must be remedied, either by returning water to Stanshaw 
Creek above the Highway 96 culvert, or directly to the Klamath River. Other options, such as 
physical modification of the intake, ditch, tailwater return, the hydropower system and 
consumptive uses of water and power, could likely reduce required diversion amounts and other 
potential impacts from the current system. This proposal addresses all of these options by 
attaining specialists reports to objectively describe alternatives and quantify various modifications 
and system improvements. This project accomplishes the task of improving instream flows by 
providing necessary specialist information to inform stakeholders about the real consequences of 
various modifications to the MMR water system. The focus will be on improving hydropower 
efficiency, redesigning tail water returns to avoid an inter-basin transfer, reducing overall power 
consumption, and improvements to water conveyance that will reduce ditch loss, excessive 
maintenance and monitoring. 
 
Lack of resolution and action regarding the MMR diversion from Stanshaw Creek has impacted 
both rearing coho salmon in lower Stanshaw Creek for over a decade, and relationships between 
many stakeholder groups and individuals. Doug and Heidi Cole, owners of MMR, have lived 
with the uncertainty of not knowing if someone would come to shut off or curtail their water 
system for over a decade. Downstream landowners with riparian rights have been faced with the 
choice of diverting the remaining flow from Stanshaw Creek for domestic and irrigation uses, or 
not using this water so it could maintain the refugia at the mouth of Stanshaw. This project aims 
to address landowner and threatened coho salmon habitat needs by collecting specialist 
information that will allow stakeholders to agree to a solution without litigation. 
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The expected short term benefits of this project are that stakeholders will be able to reach 
consensus on physical solutions that address the current impacts to coho salmon rearing in 
Stanshaw Creek without lengthy and costly litigation. Long term measurable outcomes will be 
reduced sedimentation in Stanshaw Creek due to ditch overtopping and scour during 
flood events, increased flow in Stanshaw Creek, continuous connectivity between Stanshaw 
Creek and the Klamath River, reduced sedimentation in Irving Creek where the MMR water 
system tailwater ends up, decreased water temperatures in Stanshaw Creek and Irving Creek, and 
no illegal interbasin transfer of water from the Stanshaw drainage to the Irving Creek drainage. 
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Stanshaw Creek Water Conservation Project 
Issues and Concerns by Stakeholder 

Marble Mountain Ranch 

Contacts: Doug and Heidi Cole (530) 469-3322 

• A reliable water system that provides enough flow to produce 35 
kw of hydroelectricity for business purposes. 
Water for domestic use . 
Willing to return hydroelectric tailwater flows to Stanshaw Creek . 

• 
• 
• Willing to pipe entire system and decommission ditch from pond • 

a,,---
to Irving Creek. i /... >-J 
Needs enough water to maintain existing pond. Overflow wi 11 ~ t,(' ~ 
irrigate pasture. 

• 

California Department of Fish and Game 
- , ' l, .. ,. J , r . ' . ~ 

- ' S 'v •,,~ ', \ --l , ·' • t . .__ • \ \,, ' 

Contacts: ~ark Elfgtft..5530) 841-256~?. Jane V
1
orp~g~l (53~) 22~.~~ 124 . . -: 

1 
~' f 

0. 'S c: ~-)' r ;;_ - I ·11t{ i' ,t} \ 1-- C.....··! , -,,·1,.\'1.tl( ,.I c:.•,rpL,1._J ~-- : f ... r f__ ... • <-- ~ 
• YearJound bypass flow of 2.5 cfs to be measured at the culverts -

below Hwy 96. Total streamflow be bypassed when flow is lower 
than this amount. (CDFG may require additional bypass flows in 
the future if conditions change so that 2.5 cfs no longer maintains 
connectivity.) 

• If water in Stanshaw Creek is less than amount needed to run the 
hydroelectric plant, then water for power generation should not be 
diverted and the entire natural flow of Stanshaw Creek should be 
bypassed. 

• Improve the ditch system and/or update the hydroelectric system to 
allow for power generation and domestic use while diverting less 
water. 

• Return tailwater from hydroelectric plant to Stanshaw Creek. 

, c~'fft!td· 1hiO ,:1Ll Ftr' o. s ~r5 . , • 1 1 to .. t.ri\ 
., I· r\ ,l f' \ yclv·c 0(..t,t, l <;i\, ... tv( ( d.tl,Ht~ r"· L04'~ t.. . . Ct/' ,, 

• L ft t. t I 'tf;l'. ~(! V V\ I ' .. ( • ( ' b ~ 
, b~ G J. fb f p l'e/- e J itjA1',./ \ti ~d.,fl' 1--\' 4-i CC "'' <' s '·' ' 

~bov~.c.~lvev-~ . ,-: · -- . _ .l, JAH ~· 
.; )tMA;l \ o\.&~e--11 i ~ 1.,t,_2uO 'I"' ~'1 

.) 
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NOAA Fisheries 

Contacts: Margaret Tauzer (707) 825-5174, Richard Wantuck (707) 575-
6063 

• Limit flow diversion to a maximum of 3 cfs. Control flow with 
head gate ( adjustable undershot weir, notched weir, orifice, 
dimensional flume, etc.) 

• Screen intake to prevent entrainment (NOAA contact Richard 
Wantuck 707-575-6063 

• Return diverted flow to Stanshaw Creek upstream of Highway 96. 
• Minimum 1.5 cfs bypass flow below point of diversion (POD) at 

all times. Bypass flow assumes tailwater from hydro will be 
returned. 

• Install and maintain permanent staff gauges at POD or perform a 
comprehensive biological and hydrological study to identify an 
alternate biologically based bypass flow. 

• Provide CDFG access to all points of diversion and places of use 
for monitoring compliance. 

Karuk Tribe 

Contacts: Toz Soto (530) 627-3116, Ron Reed (530) 627-3116 

• Return diverted flow to Stanshaw Creek upstream of Highway 96. 
• Screen intake to prevent entrainment 
• Improve the ditch system and/or update the hydroelectric system to 

allow for power generation and domestic use while diverting less 
water. 

• Coordinate with agency and tribal fisheries biologists monitoring 
Stanshaw Creek connectivity to minimize diversion in order to 
maintain connectivity. 
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\ • Required bypass flow be determined in one of two fashions: 
\ o If full diversion is not allowed, the flow should be visually 

estimated to maintain a small, hand-dug ditch between terminal 
pool of Stanshaw Creek and the Klamath River 

o If full diversion is allowed, a device shall be installed at the 
intake capable of bypassing sufficient flow to maintain 0.7 cfs 
below Hwy 96 culvert before any water is passed down 
diversion ditch. 

• The complaint filed by KFA be closed. 
• Parties give serious consideration to a physical solution similar to 

.. . . t~a~ dis;cus~~d /.n}he Sta~f~e~o~,of !nvestigayor- ·' t'- I ¥~,,( ( . .: ./r (_ ((\'t 
·--~;ath·F~~;st A}lia~~;- '- x, A \* c,c.l · I 1 

• r , . c · - . r 1 ·; 
1 

Contacts: Donald Mooney (Lawyer) (530) 758-2377 

• The State Water Resources Control Board (SWRCB) coordinate 
the study a publication of an Environmental Impact Report to base 
minimum bypass flow requirements on. 

• The SWRCB conduct a hearing on the Cole' s application. 
• A detailed monitoring plan be outlined. 
• Hydroelectric tailwater flows be returned to Stanshaw Creek above 

Hwy 96 culvert. 
• Minimum bypass flows be agreed upon through consultation with 

CDFG, NOAA Fisheries, USFS and Karuk tribal biologists. 

Cal Trans 

Contacts: 

• An application to excavate a ditch and lay return pipe along the 
inside comer of through cut on Hwy 96 between Marble Mountain 
Ranch and Stanshaw Creek be filed. 
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US Forest Service 

Contacts: Brian Harris (Acting Orleans District Ranger) (530) 627-3291 
Leroy Cyr (530) 627-329 J 

Leslie Burroughs (530) 627-3291 

• Apply to FERC for hydroelectric use. 
• Landowner must request from the US Forest Service to use water 

for hydroelectric use. \ 
• No excavator use in modification on ditch. 
• ~o~k 

• 

• 

• 

• 

• 

• 

~ 
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Marble Mountain Ranch 
Stanshaw Creek 

Water Rights Report 
 

 Supporting Documents – SWRCB Files 
 

• CAT 1 VOL 1 A0299449 (offered separately into evidence at Prosecution Team Exhibit 
WR-4) 

• CAT 1 VOL 2 A0299449 (offered separately into evidence at Prosecution Team Exhibit 
WR-5) 

• STANSHAW CREEK 262.0 COMPLAINTS AND INVESTIGATIONS (offered 
separately into evidence at Prosecution Team Exhibit WR-6) 
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Marble Mountain Ranch 
Stanshaw Creek 

Water Rights Report 
 

 Supporting Documents – SWRCB Files 
 

• Docs from CDFW 

• Docs from D. Cole 

• Docs from K. Fisher 

• Docs from MKWC Files 

• Reference Documents 
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Marble Mountain Ranch 
Stanshaw Creek 

Water Rights Report 
 

 Supporting Documents – Docs from CDFW 
 

• 2-7-07. D. Koch. Cole App.29449 

• 3-30-12. Water Boards.Cole App 29449 

• 4-4-00. Water Board. App 29449 Protest accepted 

• 4-8-05. Water Board 

• 7-5-05. D. Koch ltr. 

• 7-19-02. M. Contreras ES, Complaint Unit w.Inv. Report 

• 8-22-02. Water Board. Water Rights Complaint 

• 9-3-09. Water Boards. Memo.Regis.Cert. 

• 9-15-98. Water Board. Unauth. Diversion 

• 10-1-01.Water Board FAX from Dennis Maria 

• 10-15-09. G. Stacey Memo.Registration req. 

• 11-20-01. D. Koch. Complaint Inv. 

• 2002 Complaint Memo 

• DFG Letter0001 

• DFG_11.20.01 

• P_MMcCarthy.GHernandez A029499 Cole Cancellation 

• P_PCrader.ABarrios Douglas Cole Application 29449 

• Stanshaw Creek  (1) 

• SWRCB Letter0001 

• SWRCB_9.15.1998 
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State of California The Resources Agency 

·Memorandum 

To: Ms. Katherine Mrowka, Chief 
Watershed Unit 3 
Division of Water Rights 
P.O. Box 2000 
Sacramento, CA 95812-2000 

Date: February 7, 2007 

From: DONALD B. KOCH, Regional Man 
Northern California-North Coast R 
Department of Fish and Ga 
601 Locust Street 
Redding, CA 96001 

subject: Application 29449 of Doug Cole, Marble Mountain Ranch, Stanshaw Creek, Siskiyou 
County 

The Department of Fish and Game has received your December 6, 2006, letter 
which states there has been recent progress in addressing the public trust resource needs 
associated with Application 29449. You requested a response within 45 days which states 
any proposed protest dismissal conditions that have been developed for this matter. The 
Department is not sure what progress you are referring to. Department staff attempted to 
call you, however, you have been out of the office for several weeks. An attempt was 
made by the Department to assist the land owner with grant funding to route diverted water 
back to the Stanshaw Creek watershed. That grant was not funded due, in part, to the 
unresolved water right issues relating to this diversion. 

This diversion was the subject of a complaint investigation as well as a protest on 
Water Right Application 29449 by the Department on March 17, 2000. The Department 
has written several letters which should be in the Board's records. Our latest 
correspondence was a July 5, 2005, letter to Mr. Doug Cole which outlined our primary 
concerns with this diversion. Board staff received a copy of that letter. 

As we stated in our November 20, 2001, letter to the Board, as well as in our letter 
to Mr. Cole, our primary concerns are for the coho salmon (Onchorhynchus kisutch) which 
rear in the lower reach of Stanshaw Creek below Highway 96. 

We believe the Highway 96 culverts are currently a barrier to upstream migration of 
fish. The Department, therefore, has focused our concerns and mitigation measures on 
the 0.25 mile stream reach downstream of these culverts. This stream reach is 
characterized by deep pools, large woody debris, dense overhanging riparian cover 
shading the stream, and generally cool water temperatures thus providing good rearing 
and refuge habitat for juvenile coho salmon and steelhead trout (Oncorhynchus mykiss). 
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Ms. Katherine Mrowka 
February 7, 2007 
Page Two 

Coldwater habitats such as those provided by Stanshaw Creek are important refuges for 
juvenile coho salmon which may need to escape the warmer temperatures and low 
dissolved oxygen levels occasionally found in the Klamath River during the warm summer 
and early fall months. However, critical coldwater refuge habitats for coho salmon and 
steelhead in lower Stanshaw Creek need to be accessible to the fish, so sufficient water 
needs to stay in the stream to maintain connectivity to the Klamath River all year. 

The Department currently proposes year-round bypass flows of 2.5 cubic feet per 
second (cfs) to be measured at the culverts below Highway 96 to mitigate potential 
impacts from the diversion on Stanshaw Creek. Our objective for these flows is to ensure 
that existing instream habitat conditions in Stanshaw Creek for coho salmon and steelhead 
are maintained. Water temperatures should remain cold and year-round access to the 
stream from the Klamath River is a better guarantee. To accomplish this objective, we 
recommend the total stream flow be bypassed whenever it is less than the designated 
amount. Based on field reviews and best professional judgment, it was determined that 
2.5 cfs should maintain connectivity and an adequate channel which allows young 
salmon ids access to Stanshaw Creek from the Klamath River. However, the .Department 
may require additional bypass flows in the future if conditions change such that 2.5 cfs is 
no longer adequate to allow salmonid passage at the mouth of Stanshaw Creek. Future 
modification of the barriers or more detailed studies may also indicate a need for higher 
instream flows. 

It is our understanding from discussions with Board staff that water is currently 
diverted from Stanshaw Creek even when there is not enough flow to run the hydroelectric 
generators. We believe this procedure results in water being wasted and not being put to 
beneficial use. This procedure typically occurs during critically dry periods when natural 
flows are needed to maintain salmonid access from the Klamath River to cooler water, 
rearing, and refuge habitat found in Stanshaw Creek. If the stream flow in Stanshaw 
Creek is less than the amount needed to run the hydroelectric plant (3 cfs ), then water for 
power generation should not be diverted and the entire natural flow of Stanshaw Creek 
should be bypassed to maintain the downstream fishery resources. 

During both inspections, various options were discussed which could help satisfy 
the required downstream flow conditions. We believe two options have merit for the Board 
and the owner to consider. One option would be returning diverted flows back to 
Stanshaw Creek after the water is used to generate electricity. Currently, tailwater is 
discharged to the adjacent drainage of Irvine Creek. Second, improvements to the open 
ditch system and/or updating the hydroelectric generation system may also allow the 
applicant to divert less water while still meeting the needs for domestic purposes and 
electric generation. 
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Ms. Katherine Mrowka 
February 7, 2007 
Page Three 

If you have any questions or comments regarding this memorandum, please 
contact Staff Environmental Scientist Jane Vorpagel at (530) 225-2124. 

cc: Mr. James R. Bybee 
NOAA Fisheries Service 
777 Sonoma Avenue, Room 325 
Santa Rosa, CA 95404 

Mr. Doug Cole, et al. 
92520 Highway, 96 
Somes Bar, CA 95568 

Ms. Jane Vorpagel 
Department of Fish and Game 
601 Locust Street 
Redding, CA 96001 

ec: Ms. Jane Vorpagel 
jvorpagel@dfg.ca.gov 
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MAR 30 2012 

Mr. Douglas Cole 
Marble Mountain Ranch 
92520 Highway 96 
Somes Bar, CA 95568 

Dear Mr. Cole: 

In Reply Refer 
To: MMcCarthy: A029449 

APPLICATION 29449 OF DOUGLAS COLE, ET AL., STANSHAW CREEK TRIBUTARY TO 
KLAMATH RIVER IN SISKIYOU COUNTY 

Division of Water Rights (Division) staff has reviewed Application 29449 to determine the next 
step in application processing. 

Stanshaw Creek is a tributary to the Klamath River and serves as thermal refuge for coho 
salmon (Oncorhynchus kisutch), which is currently listed as threatened on both state and 
federal endangered species lists. According to staff from the National Marine Fisheries Service 
(NMFS) and the Department of Fish and Game (DFG), Stanshaw Creek is an important refuge 
for juvenile coho salmon and steelhead trout (0. mykiss) which may need to escape the warmer 
temperatures and low dissolved oxygen levels occasionally found in the Klamath River during 
the warm summer and early fall months. Both fish have been documented in Stanshaw Creek. 

NMFS and DFG have both requested that any permit issued pursuant to your application 
include a minimum bypass flow to protect salmonids in Stanshaw Creek. You have agreed to 
alter your diversion system to return flows back to Stanshaw Creek, but only if grant funds are 
available to cover the costs of such construction. To date, you have not agreed to maintain a 
bypass flow in Stanshaw Creek nor have you secured grant funds. 

Since you have indicated that you will not fund the measures identified as necessary to protect 
public trust resources, it appears that the Division lacks the information needed to support a 
finding that the requirements of Water Code section 1275, subdivision (b) have been met. 
Water Code section 1275, subdivision (b) states that the State Water Board may request the 
following information: 

Information needed to comply, or demonstrate compliance with, any applicable requirements of 
the Fish and Game Code or the federal Endangered Species Act of 1973 (16 U.S. C. Sec. 1531 
et seq.) 

Ctu..RlCS A. HOPPIH, CHAJALIAN I Tt iQ',l,1,$ H o :oum. txECUTIY( CMRECTOR 

Seite 1 i 
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Mr. Douglas Cole - 2 - MAR 30 2012 

Pursuant to Water Code section 1276, the Division may cancel Application 29449 unless, within 
the next 60 days, the Applicant provides a plan to supply the information necessary to document 
compliance with Water Code section 1275, subdivision (b). 

Matt McCarthy is the staff person presently assigned to this matter, and he may be contacted at 
(916) 341-5310 or mmccarthy@waterboards.ca.gov. Written correspondences or inquiries 
should be addressed as follows: State Water Resources Control Board, Division of Water 
Rights, Attn: Matt McCarthy, PO Box 2000, Sacramento, CA, 95812-2000. 

Sincerely, 

ORIGINAL SIGNED BY: 

Phillip Crader, Manager 
Permitting and Licensing Section 
Division of Water Rights 

ec: State Water Resources Control Board 
John O'Hagan 
johagan@waterboards.ca.gov 

Department of Fish and Game 
Jane Vorpagel 
jvorpage@dfg.ca,qov 

National Marine Fisheries Service 
Margaret Tauzer 
margaret.tauzer@noaa.gov 
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e 
Winston H. Hickox 

Secretary for 
Environmental 

Protection 

TO: 

FROM: 

V: . 
State Water Resources Control Boar 

Division of Water Rights 
901 P Street· Sacramento, Cali fornia 95814 • (916) 657-0765 

Mailing Address: P.O. Box 2000 • Sacramento, Cali fornia• 95812-2000 
FAX (9 16) 657-1 485 • Web Site Address: http://www.swrcb.ca.gov 

Division of Water Rights: http://www.waterrights.ca.gov 

MEMORANDUM 

Mr. Donald B. Koch, Regional Manager 
Department of Fish and Game 
601 Locust Street 
Redding, CA 96001 

~!t~c? 
Sanitary Engineering Associate 
Application Unit 
DIVISION OF WATER RIGHTS 

DATE: APR O 4 2000 

SUBJECT: APPLICATION 29449 OF CO LE--ST AN SHAW CREEK TRIBUTARY TO 
KLAMATH RIVER IN SISKIYOU COUNTY 

Gray Davis 
Governor 

Your protest has been accepted. In your protest, you request an extension of time for a field 
review to develop suitable minimum bypass flow conditions. You are granted the extension of 
time until July 1, 2000 to complete your study and submit protest dismissal terms. The applicant 
is not required to answer your protest until these terms are submitted. 

Please let us know promptly if you and the applicant reach agreement and you withdraw your 
protest. If you have any questions, please call me at (916) 65 7-1965 . 

cc: Doug Cole, et al. 
92520 Highway 96 
Somes Bar, CA 95568 

RECEIVED 

APR - 5 2000 

1ept of F&G Region ' 
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Division of Water Rights • e State Water Resources Control Board 

Alan C. Lloyd, Ph.D. 
Agency SecreJary 

1001 I Street, 14th Floor• Sac~mento, California 95814 • 916.341.5300 
Mailing Address: P.O. Box 2000 • Sacramento, California 95812-2000 

FAX: 916.341.5400 + www.waterrights.ca.gov 

Arnold Schwarzenegger 
Governor 

APR O 8 2005 

Douglas T. Cole 
92520 Highway 96 
Somes Bar, CA 95568 

Dear Mr. Cole: 

In Reply Refer 
to:331 :YM:D30945R 

SMALL DOMESTIC USE REGISTRATION D30945R, CERTIFICATE NO. R480, 
STANSHAW CREEK TRIBUTARY TO KLAMATH RIVER IN SISKIYOU COUNTY 

Thank you for submitting a Report of Registrant for your pond. After reviewing your file for 
renewal and contacting the Department of Fish and Game (DFG), there has apparently been no 
clearance issued from the DFG on Certificate No. R480. However, on November 17, 1998, your 
agent of record (Sean Bagheban) signed a form stating you had contacted an Environmental 
Services Supervisor from DFG. 

As Condition 19 of Certificate No. R480 states, you are required to obtain all necessary federal, 
state, and local approvals. Your specific attention is directed to Conditions 16, 17, and 18. 
Before your certificate is renewed, you are requested to send the Division of Water Rights a copy 
ofDFG clearance. If you do not have one, please contact DFG and obtain written clearance. 
Your renewal is pending submittal ofDFG clearance. 

If you have any questions, please call me at (916) 341-5362. 

Sincerely, 

~Jr)~J 
Yoko Mooring 
Engineering Associate 
Water Rights Processing 

cc: Jane Vorpagel 
Northern California Region 
Department of Fish and Game 
601 Locust Street 
Redding, CA 96001 

California Environmental Protection Agency 

,t:JRecycled Paper 
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NORTHERN CALIFORNIA-NORTH COAST REGION 
601 Locust Street 
Redding, CA 96001 
(530) 225-2300 

Mr. Doug Cole 
Marble Mountain Ranch 
92520 Highway 96 
Somes Bar, CA 95568 

Dear Mr. Cole: 

July 5, 2005 

The Department of Fish and Game has received your letter which details 
your proposals to mitigate impacts to coho salmon from your current 
unauthorized diversion in Stanshaw Creek. As you know the Department 
protested your water right application on March 17, 2000. We are also preparing 
comments and conditions for your small domestic use application which has 
come up recently for renewal. 

The Department's primary concern regarding your diversion is the 
protection of anadromous fish habitat in the approximately 0.25 mile reach of 
Stanshaw Creek from the Highway 96 crossing to the stream's confluence with 
the Klamath River. 

Your letter proposes two phases of mitigation. Phase I involves piping 
effluent from hydroelectric generation back to Stanshaw Creek above the 
Stanshaw Creek/Highway 96 culvert. This mitigation method was discussed on 
various field trips to your ranch during the protest of the water right application. 
The Department agrees if you pipe this water, which is currently being 
discharged to Irving Creek, back to Stanshaw Creek, above the Highway 96 
culvert, then coho habitat below the culvert should be maintained in this portion 
of Stanshaw Creek. · 

Specific flow requirements will be discussed in the future, however, the 
Department determined in a previous field review that a flow of 2.4 cubic feet per 
second in Stanshaw Creek below the culvert should maintain suitable habitat for 
coho salmon. 

Phase 11 in your letter proposes: 

• Maintaining current minimum flows past the point of diversion for resident 
Stanshaw Creek trout. 

l'\}1.,rk c--f ''~---0
~...,.· 

. SURNAME U 
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Mr. Doug Cole 
July 5, 2005 
Page Two 

• Installing a half-round culvert in the historic canal line to prevent berm 
failures, overtopping in high water events and to improve efficiency of 
water transportation. 

• Installing solar power generation systems to compliment hydroelectric 
generation. 

Maintaining current commitments for minimum flows past your "Point of 
Diversion" is a requirement of your lake or streambed alteration agreement and 
should not be considered part of Phase II implementation. 

The Department supports the concept of your proposals. We look forward 
to working with you in the future to resolve our protests to your water right 
applications. If you have questions or comments regarding this letter please 
contact Staff Environmental Scientist Jane Vorpagel at (530) 225-2124. 

cc: Mr. Jim Sutton 
Division of Water Rights 
P.O. Box 2000 
Sacramento, CA· 95814 

Mr. Will Harling 
Mid Klamath Watershed 
P.O. Box 764 
Somes Bar, CA 95568 

Ms. Jane Vorpagel 
Department of Fish and Game 
601 Locust Street 
Redding, CA 96001 

Sincerely, 

DONALD B. KOCH 
Regional Manager 

be: Jim Whelan, Mark Elfgen, Anne Manji, Caitlin Bean 

Vorpagel:pm W:\Correspondence\2005\Habitat Conservation\coleproposal.doc 
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f A>C Coversheet 

From, Mic:hasl Contreras 
Environmental Specialist ttl 
ComplGint Unit 

To: Jane Varpagel 
Date: July 19, 2002 

Subjact: Cale's Application #29449 

Jane: 

Phone: (916) 341·5307 
Fa><: (916) !41·5400 
e-mail; mceat.re.ros@wat1ccights,swrcb.ca r9ov 

Fax: (530) 225·2381 

The following pages are the filed report of investigation regarding the Cote's diversion an 
Stanshaw Creek, tributary to the f'lamath River in Siskiyou County, resulting from a complaint. 

Although DF6 Warden Ron Presley received a copy directly, please accept this fax for your own 
usa. 

I would ba happy to discuss the matter with you an Monday, July 22nd, after you have had ::~ · 
opportunity to laak through our report. 

Have a nice day. 
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..,\..,. ··,. 
State Qter Reso~rces Contrc~~Board 

Division of Wnter Rights • WinstoQ ff, HJcl<ox 
Secrertrl}I for 

E11Yironmc11tnl 
Pl-011:c,ion 

1001 l S1ree1, 14'~ Floor• S0CT11men1o, Califomio 9SBJ4 • (916) 341·S307 
Moiling llddrm: p.a. 13ox 2000 • Sncromento, Clltifomio • !lSBJ 2.2000 

FAX (916) 341-5400 • Web Sjte Addrc6&: h11p://www.swrcb.ca.sov 
Division of Water Rishts: llt1µ :llwww.w1uoTTi1lhtuo.9ov 

GrilY Davis 
Goven1or 

M~Y I 8 ·2.QO? 
Rlamath Forest Alliance 
c/o Law offices of Oonald a. Mooney 
129 C Street, Suite 2 
Davis, CA 95616 

l.adies and Gentlemen: 

In Reply Refer to: 
363:MC:262.0(47-40-01) 

Mr. Doug and Mrs. Heidi Cole 
c/o Ms. Jan Goldsmith 
Kronlck, Moskovitz, Tiedemann & Girard 
400 Capito! Mall, 27th Floor 

. Sacramento, CA 95814-3363 · 

WAT~R "IGHTS COMPLAINT SUBMITIED av THE KLAMATH FOREST ALLIANCE -
ALLEGING UNREASONABLE DIVERSION 

Complaint Unit staff of the Division of Water Rights have completed their investigation of the 
complaint lodged by the Klamath Forest Alliance (KFA) against Doug and Heidi Cole 
(dba Marble Mountain Ranch). A copy of the Staff Report of Investigation regarding this matter 
is enclosed. Complaint Unit staff reached the following concluslons: 

1. A court of competent Jurisdiction would most likely confirm that the Coles have a valid 
pre· 1914 appropriative right to divert water from Stanshaw Creek for full domestic and 
Irrigation purposes at the Marble Mountain Ranch. 

2. Evidence has not been submitted to substantiate a pre-1914 appropriative right for power 
purposes but A029449, if approved, should cover all diversions for power purposes. 

3. With the current Irrigation system, most diversions fer power purposes during the low-flow 
periods of the year are incidental to domestic and irrigation needs. 

4. Prima facle evidence is available to indicate that lower Stanshaw Creek does provide habitat 
for "thermal refuge" when temperatures in the Klamath River become detrimental to the 
health and well being of fish life. 

5. Bypasses similar to those present during the field investigation should provide aQequate 
habitat for thermal refuge purposes. 

6. Measuring flows on a regular basis in Stanshaw Creek is not practical. Any requirement to 
measure minimum bypass flows shOLlld not be established unless the requirement 
acl<nowledges that a Sllfflclent diversion of water wlll be allowed into the Coles' ditch to 
cover both the dlv~rslon and bypass requirement with subsequent measurement and 
release of~ bypass back Into the stream. 

7 - Oon11lqbrgblP bar,aflt mieht RflPr\,lQ tq RII ql~t=I!, Af thlii QISl)l:Jte if an appropriate physical 
solution were to be Implemented. 

California Envlronnumtul Prfllectiun Agency 

"77re cn,;rgy clu1f/c11gc fnc/ng Cnlf/ornln ts ,onJ, E:i1cry C,n/ifarnirm nm i.r 1n "1kc ;mmedinto nclion to re(fuco 11/lir-gy cons11mprto11. 
For a lisr of simple wny, you cm, r!tl1tct? de111an(f n,u/C'"' yaur energy cos/1, see our Wob-J/tc nr l111p:llwww.1wrcb.mg0v." 
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07/ 19/ 2002 10: 19 

Klamath Forest Alllance 2 MAY 2 3 2002 
Mr. Doug and Mrs. Heidi Cole 

Based on these conclusions, Cornplaint Unit staff believe the following actions are appropriate: 

1. That the Coles be dlrecteQ to cease all diversion of water whether pursuant to a pre-1914 
appropriative claim of right or post-1914 appropriative rights derived from Application ~9449 
or Small Domestlc Registration P030945R unless sufficient flow is passed below their 
Point of Diversion to rnalntaln a flow in lower Stanshaw Creek below the Highway 96 
culverts similar to that present during the October 16, 2001, field Investigation (t.:i0.7 cfs). 

2. That the reqwired bypass flow be determined in one of two fashions: 

a) lffull diversion of the creek into the Coles' ditch Is nm allowed, the flow should be 
visually estimated so that sufficient flaw would be available to fill a small, hand .. dug ditch 
petween the terminal poof of Stanshaw Creek and the Klamath River; or 

b) iffull diversion of the creek into the Coles' ditch Is allowed, a device shall be Installed 
capable of bypassing sufficient flow to maintain 0.7 cfs in the creek below the Highway 96 
culverts before any water ls passed dawn the diversion ditch to Marble Mountain Ranch. 

3. That the complaint filed by KFA against the Coles be closed. 

4. That the parties give serious consideration to a physical solution similar to that discussed in 
the Staff Report of Investigation. 

If either party to the complaint disagrees with the conclusions reached by Complaint Unit staff, 
please let me know of the points with which you disagree anCl the speclfir; evjdenQe you believe 
is available to sutJStantlate or Justify a different conclusion or action. If we do not hear from yol.l 
within 30 days from the date of this letter, we will assume that you agree with the conclusions 
and recommendations contained thereifl . If the Coles are unable to produce evie1ence to Justify 
a different recommendation, failure on their part to maintain the bypass flows as specified may 
result In appropriate enforcement action without further notice. Similarly, If the KFA Is unable to 
provide evidence to Justify a different course of action, this complaint would be s~l)Ject to 
closure without further notice. 

If you have any quesUons regarding this matter, please contact me at (916} 341-5307. 

Sincerely, 

4..Lf~ 
Michael Contreras 
Complaint Unit 

Enclosures 

cc: See next p1:1ge. 

L,I~..) 
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Klamath Forest Alliance 
Mr. Doug and Mrs. Heidi Cole 

cc: Mr. Doug and Mrs. Heidi Cole 
92250 Highway 96 
Somes Bar. CA 96666 

Department of Fish ana Game 
Environmental Services 
c/o Mr. Ron Prestly 
601 Locust Street 
Redding, CA 96001 

National Marine Fisheries Service 
Santa Rosa Field Office 
Attention Tim Broadman 

Margaret Tauzer 
777 Sonoma Avenue, Room 325 
Santa Rosa. CA 95404 

William M. Heitler, District Ranger 
U.S. Department of Agriculture 
Orleans Ranger District 
P.O. Drawer 410 
Orleans, CA 95566-0410 

Mr. Jim De Pree 

3 

Sl5kiyou County Planning Department 
P.O. Box 1085 
Counhouse Annex 
Yreka, CA 96097 

Mr. Konrad Fisher 
3210 Klingle Road NW 
Washington, D.C. 20008 

Karuk Tribe of California 
Department of Natural Resources 
Attention Mr. Toz Soto 
P.O. Box 282 
Orleans, CA 95556 

N0.900 Q04 
1 · 

MAY I a 2002 
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State ~er Resources Cont'~ul Board 
Division of Wnt11r Rlghtij • Wlnston H, Hh:1">:r 

Sacrolary Jar · 
£1ivlro11mcm111/ 

Pro111clio11 

1001 T srreet, 14.,, Ptoor • Siw111mon10, CAlifoni ln 9S814 • (916) 341-5377 
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Complaint Unit 

WATER RIGHTS COMPLAINT LODGED BY THE KLAMATH FOREST 
ALLIANCE AGAINST DOUG AND HEIOI COLE REGARDING DIVERSION OF 
WATER FROM STANSHAW CREEK IN SISKIYOU COUNTY 

BACl{_GROUNP 

The Division of Water Rights (Division} received a compl~lnt on June 18, 2001 from the 
Klamath Forest Alliance against Doug and Heidi Cole. This complaint contains the 
following allegations: 

1. The Cole's diversions are unauthorized as they exceed pre-1914 appropriative rights 
and the Cole's have no post-1914 appropriative rights far power diversions, as a 
permit has not been issued pursuant to pending Appllcatlon A029449; and 

2. The Cole's diversions aqversely i.mpact public trust resources In an unreasonable 
m~nner. 

Ms. Janet Goldsmith, legal counse_l for the Coles, responded to this complaint via a 
letter dated August 20, 2001 . This response contains the following assertions: 

1. The Cole's diversions have been continuous since before 1914 and are covered by 
a valid pre-1914 appropriative claim of right. 

2. The complainant has not provided any factual evidence indicating that the Cole's 
diversions are adversely Impacting fishery resources In either Stanshaw Creek or 
1he Klamath River. 

FIEbP INVE§IIGATIPN 

On October 17, 2001, staff of the complaint Unit conducted a field invoetlgedion fo r the 
subject complaint. Prior to meeting the parties, Complaint Unit staff undertook ~ flew 
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measurement in Stanshaw Creek approximately 60 feet downstream of two culverts that 
pass underneath Highway 96. A flow of 0.61 cubic feet per second (cfs) was measured 
using a current velocity meter. Water temperature was measured at 8:30 a.m. to be 
62°F. The twin, semicircular cL1lverts that carry the creek under Highway 96 are 
approxlma~ly 320 feet long. 6 feat high, and 10 feet wide each. The slope of the floor 
of these culverts Is about 9%. All of these measurements were made with the aid of a 
laser range finder and/or tape measure. No debris was observed In the culverts, 
indicating that they were designed to be and function quite well as self-cleaning 
conduits. · 

Complaint Unit ~taff then located the .downstream end of the tailwater ditch coming from 
the Cole property a short distance above the point where unused water is discharged to 
lrvlng Creek. Flow was measured to be 0.1 cfs with a current velocity meter. Water 
temperature was measured to be 54°F. 

Complaint Unit staff next met with the parties at the Marble Mountain Ranch dinning 
room. Approximately 30 individuals participated representing the following entities: 

• the Coles; including Mr. & Mrs. Cole and their legal counsel, Jan Gold5mith, 
• the Klamath Forest Alliance (KFA); including Felice Pace for the KFA and their legal 

counsel, Dan Mooney, 
• representatives of the California Department of Fish & Game (OF&G). 
• representatives of the Nqtlonal Marina Fisheries Service (NMFS); Including 

Dr. Stacy Li, 
• the Karuk Tribe: including Toz Soto, their fisheries biologist, several tribal elders and 

numerous tribe member5, 
• Konrad Fischer, son of James Fischer, who owns the property along the southern 

bank of Stanshaw Creek between Highway 96 and the Klamath River, and the 
caretaker for this property who lives there on a continuous basis, and 

• Charles Rich and Michael Contreras from the Division's Complaint Unit 

Complaint Unit staff started the meeting by explaining the typical complaint process: 

1) complaint la filed, 
2) answer Is requested, 
3) answer to complaint Is provided at the option of the respondent, 
4) Complaint Unit staff conduct flelQ Investigation if necessary, and 
5) a Report of Investigation Is prepared and transmitted to the parties along with 

recommenQatlons for action reQarding the complaint. 

Complaint Unit staff also explained the adjudicatory authority of the State Water 
Reacurcei Control Board (SWRCB) with respect to pre-1814 appropriative rights. The 
pre-1914 appropriative claims of right of the Coles were discussed. 
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After this discussion. several parties stated that they believe the Cole's diversions are 
adversely impacting anadromous fish that frequent Stanshaw Creek. Complaint Unit 
staff pursued this topic and asked what evidence Is available to support these 
allegations. The parties present were unable to identify much evidence. They indicated 
that no formal studies regarding publlc trust resources in Stanshaw creek have been 
undertaken. Visual observations of Juvenile fish in the creek have been made. Several 
biologistli indicated that they believe lower Stanshaw Creek provides a thermal refuge 
or nrefugia" for juvenile flah when temperatures in the Klamath River reach lethal levels. 
They s1ated that ~ufficient flow to maintain a continuous connection with the river are 
very important. 

Some of the parties also argued that Stanshaw Creek may provide spawning habitat for 
adult salmon or steelhead trout. However, they were unable to provide any substantial 
evidence in support qf these allegations. 

Complaint Unit staff asl<ed if the Cole's tallwater that is discharged Into Irving Creek 
provides more benefit ta fish life in Irving Creek than it would to fish life if left in · 
Stanshaw Creek. All of the biologists present indicated that Irving Creek has sufficient 
water to provide adequate habitat. Adding water diverted from Stanshaw Creek would 
not incre~se this habitat slgnlficantly. They felt, however, that leaving the water In 
Stanshaw Creek would be more beneficial If additional areas of thermal refuge were 
generated as a result. 

After the discussion in the clining room ended, the parties proceeded to the Cole's 
powerplant and then on to the point of diversion (POP) an Stanshaw Creek. The flow 
was too low to generate power but water was being bypassed around the plant for 
irrigation. Complaint Unit staff visually estimated this flow to be approximately 0.6 cfs. 
The flow In Stanshaw Creek immediately upstream of the POD was meas~red with a 
current velocity meter to be 1.16 cfs. The creek in this reach consists of large boulders 
that form a fairly contin~ous group of cascading pools. There was no section where a 
highly accurate flow measurement could be made due to the steep grade and large 
numbers of rocks, many of which can be washed downstream during high flow events. 
The flow in the diversion canal just below the POD was measured to be 0.68 cfs using a 
current velocity meter. 

The Inspection party then proceeded to the lower reach of Stanshaw Creek along the 
property owned by Mr. Fischer. The creek would normally end in a small pool that Is 
aeparated at low flows from the river by a sand bar an which extensive ~mounts of 
phreatophytlc vegetation exists. The Fisher's caretaker Indicated that he maintains a 
hand.dug channel between this pond and the river along the downstream parlphary of 
the sand bar during the summer, low-flow period, to enable Juvenile fish to enter the 
lower reach of the creek. Flow In the creek about 100 - 200 feet above the terminal 
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pool was estlmated1 to be no more than 0.41 cfs. Water temperature was measured 
during the mid .. afternoon period to be 56°F. At low flows2

, the entire reach of Stanshaw 
Creek between the highway and the confluence with the Klamath River is essentially a 
series of cascading pools. The stream in this reach is covered by a dense riparian 
canopy. Complaint Unit $taff asked Dr. Li If juvenile fish would have a difficult time 
accessing these pools with the existing flows as there were no runs or riffles present, 
only cascades between each pool. Dr. LI stated that juvenile fish would have no 
problem accessing the pools with the flows occurring during the Inspection. The 
inspection ended at this time. 

6~AbYS1S 

The following issues need to be addressed In order to resolve the current complaint: 

1. Unauthorized diversion 
2. Adverse impacts to prior right holders 
3. Unreasonable impacts to public trust resources 

UD1Ytborlud ptvemlga of Witter 

The KFA contends that the Coles do not have sufficient pre-1914 appropriative rights to 
justify current diversions. The Cole's legal counsel has responded by olalmlng pre-1914 
appropriative rights for all diversions. Past correspondence prepared by various 
indiVlduals within the Division haa contained questions about the validity of these 
claims. However, the SWRCB does noi have adjudicatory authority regarding pre-1914 
appropriative rights. When allegations are made that a pre·1914 appropriative right 
does not exist or is Inadequate to Justify all existing diversions, Complaint Unit staff 
analyze the situation to see If they believe sufficient evidence Is available to dispi..,te the 
claimed rights such that a court of competent Jurisdiction would llkely agree. If such 
evidence exists, Complaint Unit staff typically recommend that the diverter be asked to 
take action to rectify the unauthorized diversion. If the dlverter fails to take adequate 
action, appropriate enforcement action may follow. 

At the meeting previous to the physical investigation, Complaint Unit staff explained that 
recently provided evidence by the Cole's legal counsel In response to the complaint 
appeared to support a claim that diversion from Stanshaw Creek ta the Marble 

1 
- The stream did not contain a smooth flowing section In this reach in which to take a standardized flow 

measurement. Consequently, the flow was estimated with a current velocity meter by measuring the 
general dlmunslons of a "v"-ehaped splil plume from a pool and the central velocity of t~e plume. 

2 
- Baaed on visual observation of the hydraulic characteristics of the lower stream channel In relation to 

Ule flow 1T1oa• ... rod durlna th• flf»I~ lnvAAll8Atlen. ~Qmplslnt Unlt staff belleva that this lower reach of 
Stanshaw Creek remains a series of cascaijlng pools until flows In the creek become large In comparison 
to the Cale'li abllily to ofvert water (e.g., >15 cfs flow vs 3 cfs dlveralon), 
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Mountain Ranch was Initiated well before 1914 for domestic and irrigation.purposes, 
and has been maintained In a continuous or diligent fashion ever since. Cpmplalnt Unit 
staff balleva that the current diversion and use of water for domestic and irrigation 
purposes is no greater than and, quite possibly. somewhat smaller than maximum 
historic diversions as a portion of the area that was apparently irrigated for many years 
both before and after 1914 has been ·converted to resort housing or other facilities, and 
is no longer being irrigated. 

Even though legal counsel for the Coles claimed a pre~1914 appropriative right for 
power purposes in her letter of August 20, 2001, Complaint Unit staff are not aware of 
any specific evidence supporting such a claim. Based on previous discussions with 
Mrs. Cole's father, Mr. Squires, Complaint Unit staff currently believe that the lnltlal 
application of water for power purposes occurred shortly after the end of World War 11. 
even, though the original pelton whe~I employed dates from the early 1900'i;. However, 
Applicaiion A029449 is pending and, if approved, would cover all existing and 
anticipated diversions for power purposes. 

While diversions pursuant to a pending application are technically not authorized until a 
permit is actually issued, diversions prior to a determination regarding Issuance of a 
permit is very common, especially for long-standing diversions such as the Cole's. The 
SWRCB has discretion whether to take enforcement action against an unauthorized 
diversion of water. Upon reviewing a complaint, the SWRC6 may decide not to take 
enforcement action, or to defer consideration of enforcement. The SWRCB may 
consider several factors when deciding whether to pursue enforcement. One factor the 
SWRCB weighs Is the willingness of the water dlverter to legitimi~e the diversion. The 
SWRCB may choose not to enforce against a person who files an application promptly 
upon notification of the complaint, and diligently pursues the application. Including 
cooperation In providing Information requested by the SWRCa and compliance with 
other requirements of the application process. While the Cole's appllcatlon (A029449) 
has been pending for an extraordinarily long time, there is no indication in the 
application file that the Colee have not pursued approval of their application in a diligent 
fashion. 

Another weighed factor is the extent of injury caused by the water diversion. If an 
investigation shows the unauthorized diversion is causing little or no Injury to 
established right holdern or to public trust values, the SWRCB m"y decide not to take 
enforcement action. The SWRCB may also consider the degree of hardship 
enforcement would Impose on persons who rely on the diversion of water in deciding 
whether to take enforcement action in response to a complaint. The application of 
these factors, as they apply to this complaint, are discussed below. 
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Adverse Impacts to Prior Right Holders 

While the KFA complaint does not contain allegations that the Cole's diversions are 
adversely impacting downstream diverters, a protest was flied against A029449 by 
T. James Fisher, J.W. Fiaher Logging Company, and Phylis Fisher alleging potential 
injury to prior rights. In view of the ~FA complaint and the inspection by Complaint Unit 
staff, the potential for adverse impacts to downstream diverters along Stemshaw Creek 
i$ also being evaluated as part of this Investigation. 

According to the caretaker for the Fisher property, water is diverted from Stanshaw 
Creak a short distance downstream of the Highway 96 culverts for domestic and some 
minor Irrigation use. Diversions at this location apparently began after 1914. The 
Division has no record of a post-1914 appropriative right covering this diverslor,. 
Consequently. these diversions are presumably made under a riparian claim of right3. 

Complaint Unit staff are not aware of any evidence that would suggest that such a 
claim of right would not be upheld by a court of competent jurisdiction. 

Complaint Unit staff understand that the Cola's basis of right for diversion from 
Stanshaw Creel< consists of: 

1. Pre-1814 appropriative claim of right for domestic/ irrigation use. This right has !l9! 
been quantified or a definitive priority established by court action. Tha maximum 
diversion rate that might be Justified is the capacity of the ditch. The date of priority 
for thrs right may be as early as 1880. 

2. Application A029449 - This pending application is for 3.0 ofs year round diversion 
for power purposes. A permit has not been issued for this application. 
Comseq~eritly, diversion of wat~r uncier this right has not been approved. The date 
of priority for this right, If the appllcatlon Is approved, would be Maroh 27, 1989. 

' , 

f\,...(P°' 3. Small Oomestic Registration D030945R - This certificate authorizes year round v. f 
diversion to off.stream storage of up to 10 acre-feat per annum In the small reservoir ~.-J fl~ .... 
located near the bottom end of the Cole ditch. The date of priority for this right is ~ f(l lY 

September 17, 1999. e, r f<. r &7 q /(\ '\) 
The Fisher riparian claim of right has a higher priority than that of A029449 and Y ro tJ11\£\ 
D030E.145R. The relative priorities of the Fisher riparian claim and the Cole's pre .. 1914 ~~ Llf/\i 
appropriative claim of right Is more difficult to evaluate. Only a court of competent ~ · J c,t1-r1 

jurisdiction has the power to adjudicate these rights. Riparian rights typlcally have the l£J' 
highest priority in California. However, a riparian right attaching to a particular parcel of 

$.-Tho 01v1a1on hcu, no ntocmi Qf" itAIGmonl of Waler Diver1lan and Use (Statement} llalng flied far thle 
diversion and use of water. Unless this diversion and use Is lncluclcd In the retportli of eome other entity, 
a Statement 5hould be fileif. 
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land is generally subject to appropriative rights established by diversion upon the vacant 
public domain before the ftn~t valid steps were taken to acqulre said parcel of land from 
the United States, whether diversion was made at points upstream or downstream. 
Because diversion of water to the Cole's property may have been initiated before steps 
were taken to obtain the Fisher property from the government, the Cole's pre-1914 
appropriative claim of right ~ have a higher priority than the Fisher riparian claim of 
right. 

Flows In Stanshaw Creek will most llkely be sufficient to satisfy the demands of both the 
Cole and the Fisher interests e)Ccept during the low flow periods of the irrigation season. 
During this period of time, the diversion of water pursuant A029449 and D030945R is 
often Incidental to the Cole's pre-1914 claim of right. Consequently, unless all er a 
portion of the Cole's diversion of water is being made excJysjyejy for: (1) power 
purposes or (2) to fill the small reservoir on the Cole property, any disputes over 
competing rights would need to be resolved in the court system by determining the 
relative priorities of the riparian and pre-1914 appropriative claims of right. 

Unrea1ooabla lmgacts to eybUc Trust Resources 

Complaints containing allegations of unreasonable adverse Impacts to public trust 
resources by dlverters are often evaluated differently depending upon the basis of right. 
If the diverter appears to possess a valid basis of right for the diversion, evlctence must 
be available to support allegations that the water diverted has caused, or Is likely to 
cause, an unreasonable adverse impact to the public tryst, I.e. the public's right to use 
the State's waters for instream purposes such as recreation, navigation, and fish ~nd 
wildllfa4

. In order to make this finding, evidence should be available to demonstrate 
that: 

a. public trust resources exist In the stream: 

b. these resources are being adversely impacted due to the diversions from the 
stream by the water right holder and not by normal variances in the water supply 
or other factors that are beyond the control of the water right holder, such as land 
use development, discharge of pollutants, etc. by other parties; 

c. the impacts on public trust resources are significant, considering both the 
mE:tgnitude of the impact and the sensitivity and significance of the public trust 
re~ources affected; and 

• • In other words, c,vidonoo muot l>e avBllaplQ to demonstrate the likelihood that unreasonable Impacts 
are ocC1Jrrlng rather than req~lrlna the diverter to ctemonstrete mat adverse Impacts are not likely to 
occur. This is synonymous with the "lnnoQfmt untfl provan gu//ty•concept of the law. 

! 
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d. the protection of public trust resources is feasible. considering any reduction or 
cessation of diversions that niay be necessary to protect the public trust and 
whether the public interest in those diversions may outweigh the adverse Impacts 
on the public trust. 

If the diversion is being made pursuant to a pending application for which a permit Is 
being diligently pursued and ''prima facie" evidence Is available suggesting that the 
diversion ~ be causing adverse impacts to public trust resources, the Division will 
typically direct the dlverter to take action to prevent or mitigate the impacts or, if 
necessary, terminate the diversion. · 

With respect ta the Cole's diversion pursuant to their pre-1914 appropriative claim and 
D030945R, the burden of demonstrating that public tnJst resources are being adversely 
Impacted in an unreasonable fashion rests with the KFA. The test of potential harm and 
need for corrective action is considerably less for the Cola's pending application. 

The KFA alleges that the Cole's diversion of water Is adversely Impacting anadromous 
fish that utili~a Stanshaw Creek. Ve_r1 llttle Information Is available regarding the use of 
this water body by anadromous fish. The DF&G submitted a memorandum dated 
November 20, 2001, and the NMFS submitted a letter dated November 16, 2001, 
(copies attached) regarding the Cole's diversion of water. Both documents discuss the 
s~atus of anadromous fish pursuant to state and federal endangered species laws and 
make recommendations regarding "protest ~tswlss,al terms". However, the complaint 
investigation precess is not Intended to resolve "protests". Instead, the purpose of a 
complaint investigation is to determine what type of evidence is currently available. 
Neither one of these documents provides or references much evidence. 

Complaint Unit staff believe that use of Stanshaw Creek by anadromous fish is 
generally limited to the reach from the Highway 96 culverts to the Klamath River. These 
culverts appe:,ar to have been designed ta be self-cleanlng due to the steep slope. 
Complaint Unit staff noted that there was e_ssentially no sediment or debris Inside these 
culverts, indicative that high scour velocities are maintained. High water velocities 
coupled with the length of these conduits probably prevent movement of spawning or 
Juvenile fish Uptitream. T~ls conclusion appears to be consistent with those of both the 
DF&G and the NMFS. The NMFS letter states: '7he culvert under Highway 96 at 
Stanshaw Creak is listed on resourqe agencies master list far culverts with passage 
problems. Ca/Trans has stated that they will rap/ace the culvert In the future to allow 
sa/monid passage." While removal of the culverts might change the situation, this task 
wlll be a significant undertaking and Is not likely to occur anytime soon. Consequently, 
until such time as the culverts are actually removed, Complaint Unit staff believe that 
only thoffe actions by the Coles that would have a bearing on the health and well being 
of fishery resources in Stanshaw Creak between Highway 96 and the Klamath River 
""' .... ...... ,,.,. "'"l!t"~. 

I 
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The OF&G memo contains the following recommendation: 

The Department proposes year~round bypass flows of 2. 5 cubic feet per second 
(cfs) to be mt:Jasured at the culverts below Highway 96 to mitigate potantial 
impacts from the divers/an on Stanshaw Creek. Our objective for these flows is 
to ensure existing lnstraam habitat conditions In Stanshaw Creak for coho 
salmon and stee/head a(fl maintained, water temperatures remain cola and year· 
round access to tha stream from the Klamath River Is guaranteed. To 
accomplish this objact/va, we recommend the total stream flow be bypassed 
whenever it is less than the designated amount. Based on field reviews and bast 
professional judgment, it was determined that 2.5 cfs should maintain 
connectivity and an adequate channel which allows salmonlds access to 
stanshaw Creek from the Klamath River. However, the Department may require 
additional bypass flows Jn the future if conditions change such that 2.5 cfs Is no 

. longer adequat~ to allow salmonfd passage at the mouth of Stanshaw Creek. 
Future modification of the barriers or more detailed studies may also Indicate a 
need for higl1t:Jr instream flows. 

N0. 900 [;113 

Oi.,ring the meeting portion of the Inspection, biologists representing the OF&G, the 
NMFS, and the Karuk Tribe all stated that temperatures In the Klamath River often 
reach lethal levels during the warmer months of the year. They believe th~t small, side 
tributaries with cold water flows such as Stanshaw Creek provide "thermal refuges" that 
are crucial to the survival of Juvenile anadromous fish. 

On the day of the complaint Inspection, water temperature was measured at 52°F in the 
early morning with a flow of 0.61 cfs6

• Water temperature in the mid•aftemoon 
downstream of tha "Fisher' POD was measured at 56°F with a flow of 0.41 cfs6

• Water 
temperature was measured by Olvl~lon staff an July 26, 2000, and found to be 54°F. 
No flow measurements ware taken at that time, but photographs of the OLflverts Indicate 
that flows were higher; possibly In the 2-3+ cf5 range. According to the Envlronmental 
Field Report for this visit, water temperat~re Is not an Issue. Complaint Unit staff agree. 
The lower portion of Stanshaw Creek contains excellent cover and there is no evidence 
currentJy available to indicate that the Cole's diversion of water creates a temperature 

6 
- Making good flow maas1.1rements In a channel containing malnly poola and cascades with a current 

velocity meter Is e)ttremely difficult. Consequently, these measurements are not considered highly 
accurate, but Instead should only be usea for an iaea of the relative amounts of flow present. 

11 
- This measurem1mt was made at the request of KFA and fishery representatives. Complaint Unit staff 

were reluctant to uncf ertal<e a measurement In a reach of thQ creek that consistad solely of pools and 
cascades. This ma~surement was q~lte rudimentary and may nnly have en accuracy at :t50o/o. 
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problem in the reach between Highway 96 and the Klamath River as long as minimum 
flows are maintained elmllar to those occurring during the complaint investigation. 

The reach of Stanshaw Creek between the Highway 96 culverts and the Klamath River 
consists of a series of cascading pools with essentially no runs or riffles present during 
periods of low flow. Complaint Unit staff believe that this lower reach of Stanahaw 
Creek remESlns a series of cascading pools untll flows In the creak become quite large In 
comparison to the Cole's ability to divert water. Bypass flows on the order of~ to 1 cfs 
should produce essentially the same amount and quality of habitat as flows on the order 
of 2 - 3 cfs. Consequently, as summer flows decrease due to either a recession In the ' 
natural hydrogr~ph or diversions by the Coles, there shouldn't be much change in the 
spatial habitat available to fiah. 

The channel configuration Indicates that winter flows are much higher than the flows the 
Coles might divert. These flows may produce conditions that allow anadromous fish to 
spawn. However. diversion by the Coles during these periods should also have 
negligible effect on the fish. 

The fishery biologists pointed out that the cold water habitat of Stanshaw Creak is of 
little value if the Coles do not bypass sufficient flows of water to provide access between 
the river and the creak. Our Inspection revealed that there was no aatural surface 
connection between the creek and the river at the time of the inspection. Flows In the 
creek terminated In a pool that is separated at low flows from the river by a sand par on 
which extensive amounts of phreatophytlc vegetation exists. Significant quantities of 
water can no doubt seep through the sand bar before a natural surface flow connection 
with the river occurs. The sand bar Is most likely a dynamic phenomenon and may not 
be In place every year pr at all times of the year. However, the extent of the vegetation 
on the sand bar Indicates that this ls not a fleeting fixture. 

While at times there may not be a natural surface connection with the river, the 
caretaker for the Fisher property showed us a hand-dug channel that he maintains 
between the river and the pond. This channel provides some access to the creek and 
the thermal refuge found therein. Consequently, there is a benefit in maintaining 
sufficient flow In the lower reach to keep the artificial channel flowing. Or. LI Indicated 
that the flows existing at the time of the inspection were quite adequate to provide for 
passage of juvenile fish from the river to the thermal refuge In the pools. Consequently, 
flows similar to those observed during the Inspection on October 17, 2001, would 
appear to be adequate. 

Undertaking measurements of flows ill~~ would be an extremely difficult, if not 
impossible, task. Conditions in the creek are such that Installation of a device(s) that 
would enable measurement of flaws (e.g., flume, weir. or stage vs. flow correlation) 
would req~lra ca mQJor OQn1ttr1.1crtion ctffort coupled wl~h maintenance and pcfiisibl@ 
reconstruction on a continual basis. A more practloel method of meaeurfne bypaesau 
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would be to divert ruI of the low flows into the Cole's ditch and use an appropriately 
designed "splitter box" to ensure that a minimum flow is returned back to the creek in 
the immediate vicinity of the diversion. However, this would require the construction of a 
dam to direct all flow Into the ditch before returning a set amount or percentage of flow 
back to the creek. The DF&G has obtained an Injunction that prohibits Installation of 
such a dam. Consequently, a reasonable request would be that the Coles bypass 
sufficient flow at all times at their POD to provlQe continuity of flow between Stanshaw 
Creek below the Highway 96 culverts and the Klam~th River. If the Fisher's caretaker 
does not maintctin the artlflcial channel between the terminal pool and the river, the 
Coles should still bypass sufficient water to maintain flow be,tween the pools located 
downstream of the Highway 96 culverts in order to maintain habitat for any flshlife that is 
present In this reach. If the DF&G is willing to allow full diversion of the creek into the 
Cole's ditch, a measurable bypass requirement should be established, probably on the 
order of~ to 1 cfs based on further analysis of the amount of bypass necessary to 
maintain hydraulic continuity between lower Stanshaw Creek and the Klamath River. J 

The KFA did not file a complaint against the Fishers and neither the DF&G or the NMFS 
have indicated any concerns with their diversion. However, the Fisher diversion is 
capable of removing water from Stanshaw Creek In the same manner as the Cole's 
dlversjon; albeit at a smaller rate. Consequently, if flows In lower Stanshaw Creek are 
inadequate to maintain public trust resources, the Fishers may also need to reduce their 
diversion of water. Determining which diversion needed to be reduced first, either the 
Cole's or the Fisher's, could only be established after a court rules on the relative 
priorities of both diversions. 

PHYSIQAb. SOLUTION 

There may be a physical solution that would be of benefit to all sides of this situation. 
The ''fishery advocatea" would like to see more water passed below the Cole's POD. 
The Coles want to be able to divert sufficient water to generate power and maintain 
consumptive water uses at their guest ranch. One way of possibly meeting both 
Interests would be to move the power generation facility oompletely into the Stanshaw 
Creek watershed. This would require construction of a diversion dam capable of 
diverting most, if not all, of the flow of the creek into a panstock. The generating unit 
would be located down gradient along the creek, possibly Immediately upstream of the 
Highw,w 96 culverts. Power would be transmitted over the drainage divide to the guest 
ranch. The diversion dam could be designed and constructed to provide a minimum 
bypass flow before any water Is diverted from the creek to maintain a minimum flow 
between the diversion structure and powarplant discharge. A consumptive use water 
supply line(s) could also be run from the diversion dam to the ranch to provide a 
pressurized water ~ystem capable of operating an automated sprinkler irrigation system 
and domestic water aupply system. 

WR-193

005738



07/19/2002 10:19 

J 

Mama to File Page 12 May 23, 2002 

The Coles would benefit with Increased power production especially during the summer. 
low flow seasor,. Thia would save them considerable costs associated with generating 
power using an expensive fossil fuel generator. The pressurized water Une(s) would 
also allow them to develop a more efficient Irrigation system that could be automated; 
thu, saving labor costs as well. The pressurized system would also reduce the amount 
of labor required to maintain the current ditch; especially during storm events when 
overland runoff coupled with fallen leaves and tree limbs pose a significant threat ta tha 
Integrity of the ~Itch. 

The "fishery advocates" would benefit by seeing dramatically increased flows in the 
tower reaches of Stanshaw Creek during the summer, low-flow period due ta a 
reduction In the amQunt of water diversions neoessary to maintain the current Irrigation, 
domestic, and power 1Jses7

• Complaint Unit staff are not currently aware of compelling 
evidence suggesting that a significant benefit would accrue to lnstream uses of water by 
Increasing the flow over that currently existing in this reach of the creek during tha fow ... 
flow period of the year. However, the complainant. DF&G, NMFS, and many interested 
parties seem to believe that substantlat benefit would be gained. Because determintng 
appropriate instream flow needs Is not an exact science, providing additional flows 
might provide some, ae yat. undocumented benefits to lnstream uses. Complaint Unit 
staff are not aware of any adverse Impacts that would occur by increasing lnstraam 
flows If a physical solutlan were to be Implemented. Erring on the aide of public trust 
uses Is always desirable; especially if the rights of consumptive water users can be 
maimained ar enhanced at the same time. 

In order to implement a physical solution such as described above, the panstock and 
powerplant would need to be relocated onto land currently owned by the U.S. Forest 
Service. The Cole's diversion and conveyance ditch were Initiated before the Natlonal 
Forest was established. This has essentially "grandfathered" these facllitia& and has 
most likely significantly reduced the amount of regulatory authority the Forest Service 
has over these facllltle&. Moving the penstock and powerplant would subject the Coles 
to additional regulation by the Forest ·Service. In view of the concern, expressed by the 
'1ishery advocates•• including the protests and complalnts flied, the Cotes are not Hkely 
to be willing to enter Into a physloal solution unless adequate guarantees can be 
provided that their diversion and use of water would not be placed In any greater 
Jeopardy than currently exists. This might necessitate a land exchange with tha Forest 
Service or development of some other type of legal agreement or contract between the 
parties. 

7 
• AppllCEstlon 29449 tlas not yet bHn approved. Complaint Unit ataff assume that any permit that may 

ba issued pursuant to ihts fillng wlll be c;ondltloned upon con,pllante with 1111 necessary aatMllea to 

:;;t,1Z13: d;08"\!IRIRl\lilsr1a1!W,~Sln'IIUll£f&m ttfr''o"-'9"Pt,,~IQUY•alJlVft~ T,~U9R.l .. 
baead an rectuctlons to diversions far irrigation and/or domestto usaa. 

~· 1 r. 
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GQMQLY§IQNS 

1. A court of competent Jurisdiction would most likely confirm that the Cores have a 
valid pra-1914 appropriative right to divert waterfram Stanshaw Creak for full 
domestic and Irrigation purposes at the Marble Mountain Ranch. 

2. Evfdence has not been submitted to substantiate a pre-1914 appropriative right for 
power purposes but A029449, if approved, should cover all diversions far power 
purposes. 

3. With the current irrigation system, most diversions for power purposes during the 
low-flow periods of the year are l~cldental to domestic and l"lgat~on needs. 

4. Prima facle evlc:tenoe Is available to indicate that lower Stanshaw Creek does 
provide habitat for 11therma1 refuge'' when temperatures in the Klamath River become 
detrimental to the health and well being of fish life. 

6. Bypasses similar to those present during the field investigation should provide 
adequate habitat for thermal refuge purposes. 

6. Measuring flows on a regular basis in Stanshaw creek ia not practical. Any 
requirement to measure minimum bypass flows should .aei be established unless 
the requirement acknowledges that a sufficient diversion of water will be allowed into 
the Cole's ditch to cover both the diversion and bypass requirement with subsequent 
measurement and release of bypasses back into the stream. 

7. Considerable benefit might accrue to all sf des of this dispute If an appropriate 
physical ,alution were to be implemented. 

8BQQMNIMP6TIONI 

1. Th11t the Cales be directed to cease all diversion of water whether pur&uant ta a pra .. 
1814 appropriative clalm of right or post-1914 appropriative rights derived from 
Appllaatfon 28449 or small Domestic Reglatratlon D030945R unless sufficient flow Is 
paased below their POD to maintain a flow tn lower Stanahaw Creak below the 
Highway 96 culverts slmllarto that present during the October 17, 2001, field 
investigation (R:10,7 cfs). 

2. That the required bypass flow be determined in one of two fashions: 

a) If full diversion of the creek Into the Cole's ditch Is 1IUI allowed, the flow should 
ba vl•M11Hy ... itm•t•d wca thai ewffiolef'.'t flow would ba avallabla to flll a small. 

-~ " -:, 
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hand-dug ditch between the terminal poof of Stanshaw Creak and the Klamath 
River: or 

b) If full diversion of the creak Into the Cole's dttch la allowed, a device shall be 
lnatafled capable of bypassing sufficient flow to maintain 0. 7 cfs In the creek 
below the Highway 96 culverts before any water Is passed dawn the diversion 
ditch ta Marble Mountain Ranch. 

3. That the complaint flied by KFA against the Cotes be closed. 

4. That the parties give serious consideration to a physical solution similar to that 
dlscusaed above. 
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State Water Resources Control Board 

Winston H. Hickox 
Secretary for 

EnvironmenJal 
Protection 

Division of Water Rights 
1001 I Street, 14m Floor• Sacramento, California 95814 • (916) 341-5377 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812-2000 
FAX (916) 341-5400 • Web Site Address: http://www.waterrights.cagov 

AUG 2 2 2002 

RE:c'1§i;;is 
ZOOZ AUG 23 pm 

2 In Reply Refer to: ' 1 02 

Klamath Forest Alliance 
c/o Law Offices of Donald B. Mooney 
129 C Street, Suite 2 
Davis, CA 95616 

Dear Mr. Mooney: 

363:MC:262.0(47-40-01); A029449DFG - REDDING 

WATER RIGHTS COMPLAINT OF THE KLAMATH FOREST ALLIANCE AGAINST THE 
COLES REGARDING DIVERSIONS FROM STA.t"'lSHA W CREEK IN SISKIYOU COUNTY 

Staff of the Division of Water Rights (Division) has completed their review of your letter of 
June 24, 2002 regarding the subject complaint. You indicate in this letter that you and your 
client disagree with the conclusions reached by Complaint Unit staff, as expressed in their letter 
and Staff Report of Investigation dated May 23, 2002. After review of both the Staff Report of 
Investigation and your letter, I have concluded that further action with respect to your client's 
complaint is not warranted, and I have directed the Complaint Unit to close this complaint. The 
supporting rationale for this action is described below. 

· Unauthorized Diversion of Water - You contend that the Division previously determined that 
any pre-1914 appropriative right held by the Coles is limited to approximately 0.11 cubic feet per 
second ( cfs ). Regardless of past letters sent by the Division containing estimates of what could 
be diverted pursuant tp a pre-1914 appropriative right claim, the Division has no adjudicatory 
authority to quantify such a claim. Only the courts can make this determination. The most 
recent evidence submitted by the Coles and their legal counsel indicates that diversion of water 
from Stanshaw Creek into their ditch, and the subsequent use of this water for irrigation and 
domestic purposes at the Marble Mountain Ranch, was initiated prior to 1914 using at least as 
much, if not more, water than is used today. All available evidence suggests that the diversion 
and use has been maintained in a diligent and continuous fashion ever since. Consequently, we 
believe that a court would find that the Coles have a valid claim of a pre-1914 appropriative right 
to divert water for the full irrigation and domestic uses currently maintained, including 
reasonable conveyance losses. 

While the Cole's current diversion of water for power purposes is not technic~ly covered by a 
permit, this diversion and use has been ongoing for almost 60 years. Diversions prior to a 
determination regarding issuance of a permit are very common, especially for long-standing 
diversions such as the Cole's. The State Water Resources Control Board (SWRCB) has 
discretion whether to take enforcement action against an unauthorized diversion of water. Upon 
reviewing a complaint, the SWRCB may decide not to take enforcement action, or to defer 
consideration of enforcement. The SWRCB may consider several factors when deciding 
whether to pursue enforcement. One factor the S WRCB weighs is the willingness of the water 
diverter to legitimize the diversion. The SWRCB may choose not to initiate enforcement against 
a person who files an application promptly upon notification of the complaint, and then 

California Environmental Protection Agency 

"The energy challenge facing California is real. Every Californian needs to take immediate action to reduce energy consumption. 
For a list of simple ways you cqn reduce demand and cut your energy costs, see our Web-site at http://www.swrcb.ca.gov." 
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diligently pursues the application, complies with all application requirements and requests for 
information, and cooperates with SWRCB staff. While the Cole's application (A029449) has 
been pending for an extraordinarily long time, there is no indication in the application file that 
the Coles have not pursued approval of their application in a diligent fashion. 

Potential Injury to Other Uses of Water - Another important factor in considering enforcement is 
the extent of injury caused by the water diversion. If a complaint investigation shows the 
unauthorized diversion is causing little or no injury to established right holders or to public trust 
values, the SWRCB may decide not to talce enforcement action. The SWRCB may also consider 
the degree of hardship that enforcement action would impose on persons who rely on the 
diversion of water when it decides whether to talce enforcement action in response to a 
complaint. Based on available evidence and rationale described in the Staff Report of 
Investigation, Complaint Unit staff concluded that there would be little potential for harm to 
other diverters or public trust resources if the Coles were allowed to divert water for power 
purposes, as long as a minimum bypass flow is maintained similar to that occurring during their 
investigation. You disagree with this conclusion, and malce reference to the professional 
opinions of staff for the National Marine Fisheries Service, Department of Fish and Game, 
K.aruk Tribe, and Humboldt State University. While we have received copies of these opinions, 
the evidence and logical rationale on which these opinions are based has not been submitted. 
Consequently, I believe the prima facie evidence utilized by Complaint Unit staff is more 
persuasive. Asking the Coles to terminate their diversion would also cause severe economic 
hardship on them without providing much if any benefit to the instream resources. 

I do agree with you that the Cole's application has been pending for far too long. This 
application has been noticed and protests received. I doubt the parties will be able to resolve 
these protests amicably amongst themselves. The next steps in the process would be to complete 
an environmental review of the project pursuant to the California Environmental Quality Act 
(CEQA), and then proceed to protest resolution via either a field investigation or formal hearing. 
I have directed the Division's Environmental Section to give as much priority as possible to this 
application so that final resolution of the protests can be achieved as soon as feasible. I have also 
asked the Division's Application and Environmental units to send copies of all correspondence 
to you so that you will be kept apprised of the progress in this matter. 

In the meantime, I expect the Coles to maintain a minimum bypass, as described in the Staff 
Report of Investigation. Failure to do so could result in a reevaluation of the need for 
enforcement action prior to a final determination of the Cole's request for a permit. 

If there are any questions regarding. this matter, please contact Charles Rich, Chief of the 
Division's Complaint Unit, at (916) 341-5377. 

Edward C. Anton, Chief 
Division of Water Rights 

cc: See next page. 
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Klamath Forest Alliance 

cc: Mr. Doug and Mrs. Heidi Cole 
c/o Jan Goldsmith 

3 

Kronick, Moskovitz, Tiedemann & Girard 
400 Capitol Mall, 27th Floor 
Sacramento, CA 95814-3363 

Mr. Doug and Mrs. Heidi Cole 
92250 Highway 96 
Somes Bar, CA 95568 

Department of Fish and Game 
Environmental Services 
Attention Mr. Ron Presley and 

Jane Vorpagel 
601 Locust Street 
Redding, CA 96001 

National Marine Fisheries Service 
Santa Rosa Field Office 
Attention Tim Broad.man and 

Margaret Tauzer 
777 Sonoma Avenue, Room 325 
Santa Rosa, CA 95404 

William M. Reitler, District Ranger 
U.S. Department of Agriculture 
Orleans Ranger District 
P.O. Drawer 410 
Orleans, CA 95556-0410 

Mr. Jim De Pree 
Siskiyou County Planning Department 
P.O. Box 1085 
Courthouse Annex 
Yreka, CA 96097 

Mr. Konrad Fisher 
3210 Klingle Road NW 
Washington, D.C. 20008 

Karuk Tribe of California 
Department of Natural Resources 
Attention Mr. Toz Soto 
P.O. Box282 
Orleans, CA 95556 

AUG 2 ! 2002 
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e 
Linda S. Adams 

Secreta,y for 
Environmental Protection 

TO: 

FROM: 

---.::r~ V. 
State Water Resources Control Board . . ·~-·-· 

Division of Water Rights 
I 001 I Street, 141

h Floor • Sacramento, Cali fo rnia 958 14 • 916.341.5300 

P.O. Box 2000 • Sacramento, California 95812-20?0 A 1'n J Arnold Schwarzenegger 
FadJ6.)4)5400 • M~,.wa",bo~drngo,/,~tcmgh" ~ iot/

7 
;;~: 

MEMORANDUM 

Gary Stacey, Regional Manager 
Department of Fish and Game 
Northern Region 
601 Locust Street 

i:9;~ 
Katherine Mrowka, Chief 
Inland Streams Unit 
DIVISION OF WATER RIGHTS 

'JJ{;: M ~ 10/:>)07, 

, .., 
. . 
I 

DATE: SEP O 3 2009 

SUBJECT: REQUEST FOR DEPARTMENT OF FISH AND GAME WRITTEN CONDITIONS FOR 
SMALL DOMESTIC USE REGISTRATION IN THE NAME OF DOUGLAS COLE, 
REGISTRATION NO. 0030945R, CERTIFICATE NO. R480; DIVERSION FROM 
s ·1-ANSHAW CREEK TRIGUTARY TC KLAMATH RIVER IN SISKIYOU COUNTY 

On August 25, 2009 and August 27, 2009 the Division of Water Rights (Division) staff discussed ore
mailed the Department of Fish and Game (OFG) regarding Small Domestic Use (SOU) Certificate No. 
R480 regarding the lack of DFG written conditions for the SOU. 

The Division of Water Rights (Division) received this Registration on September 9, 1999, and the 
Certificate was issued on November 30, 1999. Our records indicate that Division staff visited the site 
in May 1999. Mr. Squires, agent for Mr. Cole, indicated DFG had made a site visit and that Mr. Cole 
was entering into an Agreement with DFG. The Division never received either written conditions for 
the SOU, or a copy of the DFG Streambed Alteration Agreement. (DFG Code § 1600 et seq.) 

Mr. Cole returned his Re.gistrant Report and Request for Renewal in August, 2004, along with his 
renewal fee. A subsequent conversation with Yoko Mooring of this office and Jane Vorpagal, dated 
January 18, 2005, is summarized in a contact report in our records. Subsequently, on April 8, 200!i, 
the Division sent Mr. Cole a letter requesting that he contact DFG again to obtain a written clearance 
letter from DFG. Division staff stated that his renewal was pending the DFG clearance letter. This 
office never received a letter from DFG regarding clearance for this SOU, and consequently, 
Certificate R480 has not been renewed. 

Emails from Ms. Vorpagal of August 25 and 27, 2009 state that DFG has not issued clearance for this 
SOU, and DFG may require a new Streambed Alteration Agreement. The emails also state that 
Mr. Cole may need to file an Incidental Take permit for Coho. Please confirm in writing whether or 
not DFG will require either or both the Streambed Alteration Agreement and Incidental Take permit 
for this Registration. 

California Environmental Protection Agency 

y Recycled Paper 
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Gary Stacey, Regional Manager - 2 -
Department of Fish· and Game 

The ongoing protest regarding pending Application A029449, and the complaint regarding Mr. Cole's 
pre-191.4 claim of right are separate issues and should be considered separately. 

We will put a hold on the renewal process for this Registration for 45 days. If no response is received 
within 45 days of this letter, we will assume that DFG has determined that no special conditions for 
the Small Domestic Use Registration are required. We will proceed with the renewal process, if 
Mr. Cole submits his Report and Request for Renewal , along with the renewal fee. 

Enclosures: Copy of Original Application 
Copy of Certificate R480 

cc: (with enclosures) 

Jane Vorpagal 
Department of Fish and Game 
Northern Region 
601 Locust Street 
Redding, CA 96001 

bee: Katherine Mrowka, Steve Herrera , Chuck Rich (electronic copy of memo only) 

sjw:08282009: DCC: 09/02/09 
u:\perdrv\swilson\LSU SOU Registration\D030945R DFG clearance memo 08282009 
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MINIMUM FILING FEE: $100.00 
F!LE ORIGINAL & ONE COPY 

TYPE OR PRINT IN BLACK INK 
(For explanadon of entries required, see 
booklet • How to Rle an Application to 

Appropriate Water in california0
) 

STATE OF CALIFORNIA 
State Water Resources Control Board 

DIVISION OF WATER RIGHTS 9 9 
901 P Street, Sacramento 

P. 0. Box 2000, Sac~mento, CA 95812-2000 

r,..,_ 
.:·.:r~ I 7 

D APPLICATION TO APPROPRIATE WATER BY PERMIT 
or . . 

.'.'.' 0: r.- .,. 
._ '--·· I 

. '\,., 

(Check one 
box only) .C8J REGISTRATION OF SMALL DOMESTIC USE APPROPRIATION* 

(If this form is used to register a small domestic use appropriation, the 
terms "application" and "applicanr herein, and in related forms, shall 
mean •registration' and •registrant'.) 

Application No. __ 3_{ ....... ) 9.-1-'4_5_· __ R_ 
(Leave blank) 

1. APPLICANT 
:Do0:3,lo..cs. --r:- Cc:,\-e... 

(Name of applicant) 

9~5~0 \-H:1\,n,.)~ C\b 

(Mailing address) (City or town) 

(53q4-69- ~l.\-37 
(Telephone number where you may be reached 
between 8 a. m. and 5 p. m. • include ~ code) 

(State) (Zip code) 

2. SOURCE 

a. The name of the source at the point of diversion is --~--=-st.-=-a.._Vl. __ S....:;;;;a...h_o.._w_..;. __ C_r_eJL..;_"------
(lf unnamed, state that H is an unnamed stream, spring, etc.) 

tributary to K \ 0 W\ o..:::\-h '\<_ \ 'I e.. r ·-l-1,-e_ V\ CJl 'Po.. c...;-e, C:., a C..O..U.Vl 
b. In a· normal year does the stream dry up at any point downstream from your project? YES D NO )8( If yes, during 

what months is tt usually dry? From to ---------
What alternate sources are available to your project should a portion of your requested direct diversion season be 
excluded because of a dry stream or nonavailabiltty of water? ____.f\J""""""'"a.=...z...n ..... SL.,..._ ___________ _ 

3. POINTS of DIVERSION and REDIVERSION 

a. The point(s) of diversion will be in the County of _5 __ , ~_k_tj~C--"'~------------

b. List au points giving coordinate distances from section comer Point is within Base and or other tie as allowed by Board regulations i. e. (40-acre subdivision) Section Township Range Meridian 
California Coordinate System 

,&S,"300 1 ~ , \,589, 300' E. 5W 1/4of NE 114 33 ,~~ 6E \-\ 
CA. coc'R'D. -:ZO~E 1 

1/4of 1/4 

1/4of 1/4 

c. Does applicant own the land at the point of diversion? YES D NO~ 
d. If applicant does not own the land at point of diversion, state name and address of owner and what steps have been taken 
to obtain right of access: Aw"- C.C.\.V\t b~~ a.. re..c.o rtl.n...cl -eo.5e...W\e..V\t, 

FOR0053-R2 

•../. 

U.5. Fcre~-\:. Se..v-v·'"Uk . 
So \IY\ e S, lso.. Y , CoJ.l. ;:'c::, ~ n..i..°'- UJ},}q'r 

1>100.0 0 

~. 
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4. PURPOSE of USE, AIV1~ ~NT and SEASON 

a In the table below, state the purpose(s) for which water is to be appropriated, the quantities of water for each purpose, 
and the dates between which diversions will be made. Use gallons per day if rate is less than 0.025 cubic .foot per second 
( . approximately 16,000 aallons per dav). Purpose must only be ·oomestic• for registration of small domestic use.• 

DIRECT DIVERSION STORAGE 

PURPOSE. QUANTITY SEASON OF DIVERSION AMOUNT COLLECTION SEASON 
OF USE RATE 

AMOUNT 
(Irrigation, Domestic, etc.) (Cubic feet per 

(Acre-feet 
Beginning Date Ending Date Acre-feet Beginning Date Ending Date 

second or (Mo.& Day) (Mo. & Day) per annum (Mo.& Day) (Mo. & Day) 
gallons per day) per year) 

D<::>W\ t .. -':~-\:. t c.. \Q.O l)Cl.v'\ . \ rD~c.. 3 t 

. 
\O.D 

b. Total combined amount taken by direct diversion and storage during any one year will be \ O , c acre-feet. 
Wot to exceed 4,500 gallons per day by direct diversion or 10 acre-feet per annum by storage. 

5. JUSTIFICATION OF AMOUNT (For small domestic use registration, complete item b. only) 

a. IRRIGATION: Maximum area to be irrigated in any one year is------- acres. 

METHOD OF IRRIGATION ACRE-FEET NORMAL SEASON 
CROP ACRES (Sprinklers, flooding, etc.) PER YEAR Beginning Date Ending Date 

,,, 

b. DOMESTIC: Number of residences to be served is _3 ___ . Separately owned ? YES ..81. NO D 
Total number of people to be served is 9 . Estimated daily use per person is I 00 · 
Total area of domestic lawns and gardens is 8, 5 O O . square feet. (Gallons per day) 

lncidential domestic uses are·------------~-~~~--.---:---.---:--:-----
(Dust control area, number and kind of domestic animals, etc.) 

c. STOCKWATERING: Kind of stock _________ Maximum number ----------
Describe type of operation:---------------------------

d. RECREATIONAL: Type of recreation: 

e. MUNICIPAL: (Estimated projected use) 

POPULATION 

(Feed lot, dairy, range, etc.) 

Fishing D Swimming D Boating D 

MAXIMUM MONTH ANNUAL USE 
5-Year periods until use is completed Average daily use Rate of diversion Average daily use Acre-foot 

PERIOD POP. (gal. per capita) (cfs) (gal. per capita) (per capita) 

Present 

Other D 

Total acre-feet 

Month of maximum use during year is _______ . Month of minimum use during year is. _____ _ 
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f. HEAT CONTROL: The total area to be heat protected is net acres. 
Type of crop protected is 
Rate at which water is applied to use is gpm per acre. 
The heat protection season will begin about and end about 

(Date) (Date) 
g. FROST PROTECTION: The total area to be frost protected is net acres. 

Type of crop protected is 
Rate at which water is applied to use is gpm per acre. 
The frost protection season will begin about and end about 

(Date) (Date) 

h. INDUSTRIAL: Type of industry is ______________________ _ 
Basis for determination of amount of water needed is. ______________ _ 

i. MINING: The name of the claim is. ______________ . Patented D Unpatented D 
The nature of the mine is . Mineral to be mined is _______ _ 
Type of milling or processing is. ______________________ _ 
After use, the water will be discharged into ___________________ _ 

(Name of stream) 
in 1/4 of 1/4 of Section , T , R 8. & M. 

(40-acre subdivision) 

j. POWER: The total fall to be utilized is feet. The maximum amount of water to be used through the penstock 
is cubic feet per second. The maximum theoretical horsepower capable of being generated by the 

works is . Electrical capacity is kilowatts at o/o efficiency. 
(Cubic feet per second x fall+ 8.8) (Hp x 0.746 x efficiency) · 

After use, the water will be discharged into--------------------
(Name of stream) 

in 1/4 of __ 1/4 of Section ___ , T __ , R __ , __ B. & M. FERC No. ___ _ 
(40-acre subdivision) 

k. FISH AND WILDLIFE PRESERVATION AND/OR ENHANCEMENT: YES D NO D If yes, list specific species 
and habHaHype that will be preserved or enhanced in Item 17 of Environmental Information form WR 1-2. 

I. OTHER: Describe use:------------· Basis for determination of amount of water needed is 

6. PLACE OF USE 

a. Does applicant own the land where the water will be used? YES~ NOD Is land in joint ownership? YESD NOD 
(Alf joint owners should include their names as applicants and sign the application.) 

b. 

If applicant does not own land where the water will be used, give name and address of owner and state what arrangements 

have been made with the owner.-------------------------

USEISWITHN 
IF IRRIGATED 

SECTION TOWNSHIP RANGE BASE& 
PresenUy (40-acre subdivision) MERIDIAN Number 

of acres cultivated (YIN) 

6W 1/4of "1E: 1/4 33 \31\l 6E: H 
1/4of 1/4 

1/4of 1/4 

1/4of 1/4 

1/4of 1/4 

1/4of 1/4 

(If area is unsurveyed, state the location as if lines of the public land survey were projected, or contact the Division of Water Rights. If space 
does not permit Hsting all 40-acre tracts, include on another sheet or state sections, townships and ranges, and show detail on map.) 
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7. DIVERSION WORKS 

a. Diversion will be by g_ravity by means of_....;.-¥-_l-::UJN\..f..::--"'7-:--~---:--:--------------
(Dam, pipe in unobstructed channel, pipe through dam, siphon, weir, gate, etc.) 

b. Diversion will be by pumping from n /a.. Pump discharge rate - Horsepower 
(Sump, offset well, channel, reservoir, etc.) (cfs or gpd) ---

c. Conduit from diversion point to first lateral or to offstream storage reservoir: 

CONDUIT MATERIAL CROSS SECTIONAL DIMENSION LENGTH TOTAL LIFT OR FALL 
(Pipe or (Type of pipe or chaMel lining) (Pipe diameter or ditch depth CAPACITY 
channel) (Indicate if pipe is burled or not) and top and bottom width) (Feet) Feet + or- (Estimate) 

0,\->.V\~ E~\.~ \,'' '"'· ~ 
t.. ~· \t'\ • \.N..i: J-t_ 5, '2.0~ ' 401 \D' :l-~-'3.lJ 

?,f~ S'\'~(_11\Cb--\- \our,~ \~''. ~ 
' "' • C).)N\. • ltSS' 2cc' ', I ~.c;_ 3.Q 

I 
d. Storage reservoirs: (For underground storage, complete Supplement 1 to WR1, available upon request.) 

DAM RESERVOIR 

Name or number of Vertical height Freeboard Approximate Approximate Maximum from downstream Construction Dam length Damheift surface area 
reservoir, if any toe of slope to material (ft.) abovesp!I ay when full capacity water depth 

spillway level (ft.) crest (ft.) (acres) (acre-feet) (ft.) 

,o 

I 
e. Outlet pipe: (For storage reservoirs having a capacity of 10 acre-feet or more.) 

Diameter of Length of FALL HEAD Estimated storage 
outlet pipe outlet pipe (Vertical distance between entrance (Vertical distance from spillway to below outlet pipe 

finches) (feel) and exit of outlet pipe in feet) , outfet pipe in reservoir in feet) entrance (dead storage) 

f.. If water will be stored and the reservoir is not at the point of diversion, the maximum rate of diversion to offstream 
storage wm be cfs. Diversion to offstream storage will be made by: D Pumping D Gravity 

8. COMPLETION SCHEDULE 
a.Year work will start ~ / ~ b. Year work will be completed ____ \'\_l_°'-. ____ _ 
c. Year water will be.used to the full extent intended · ~c O 5 d. If completed, year of first use __ \.,.'&=-.7....i.6...L---

9. GENERAL 

a. Name of the post office most used by those living near the proposed point of diversion is. _________ _ 
b. Does any part of the place of'use comprise a subdivision on file with the State Department of Real Estate? YESD NOD 

If yes, state name of the subdivision. ________________________ _ 
If no, is subdivision of these lands contemplated? YES D NO D 
Is it planned to individually meter each service connection? YES D NO D If yes, When? _______ _ 

c. List the names and addresses of diverters of water from the source of supply downstream from the proposed point of 
diversion: · 

d. Is the source used for navigation, including use by pleasure boats, for a significant part of each year at the point of 
diversion, or does the source substantially contribute to a waterway which is used for navigation, including use by pleasure 
boats? YES D NO D If yes, explain: ___________________ _ 
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10. EXISTING WATER RIGHT 

Do you claim an existing right for the use of au or part of the water sought by this application? YES D NOD 
If yes, complete table below: 

Nature of Right Year of Purpose of use made in recent years Season 
Source I Location of 

(riparian, appropriative, groundwater.) First Use including amount, ff known of Use I Point of Diversion 

I 
I 
I 

I 

11. AUTHORIZED AGENT (Optional) 

With respect to .J8.'l all matters concerning this water right application D those matters designated as follows: 

(Telephone number of agent between 8 a m. and 5 p. m.) 

?.o. BC))(._ \b062.I S a..cn,. VV\ e.V'"l-+..o CA C\ 5 '8 \ 6, 
(Mailing address) (City or town) (State) {Zip code) 

is authorized to act on my behaH as my agent. 

12. SIGNATURE OFAPPLIGANl' AU."THCR\2.E.D A.GiE. (\..)T 

I pri) declare under penalty of perjury that the above is true and correct to the best of my ~ knowledge and belief. 
Dated £\Joy. ;17 19 q g , at So..c.r-°'.VV\e..vft.o , California 

(If there is more than one owner of the project, 
please indicate their relationship.) 

Ms.Mr. 
Miss. Mrs .. _______________ _ 

(Signature of applicant) 

Additional information needed for preparation of this application may be found in the Instruction Booklet entitled 'HOW TO FILE AN 
APPLICATION TO APPROPRIATE WATER IN CALIFORNIA'. If there is insufficient space for answers in this form, attach extra sheets. 
Please cross-reference all remarks to the numbered item of the application to which they may refer. Send original application and one 
copy to the STATE WATER RESOURCES CONTROL BOARD, DIVISION OF WATER RIGHTS, P. 0. Box 2000, Sacramento, CA 
95812-2000, with $100 minimum filing fee. 

NOTE: 
If this application is approved for a permit, a minimum pennit fee of $100 will be required before the permit is issued. 
There is no additional fee for registration of small domestic. 

FOR0053-R2 
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13. MAP 
(Please complete legibly, • ~s much detail as possible, or attach a suitable alt jve.See example in instruction booklet.f · 

SECTION(S) __ 3;;;;__3 ___ TOWNSHIP \°3 \'-.J RANGE_6_E_ , _H_ B. & M. 

North 

E 

s 

0 500 1000 2000 3000 4000 5000 FEET 

0 1/4 Ml 1/2 Ml 3/4MI 1 MILE 

(1) Show location of the stream or spring, and give name. 
(2) Locate and describe the point of diversion (i. e. the point at which water is to be taken from the stream or spring) 

in the following way: Begin at the most convenient known comer of the public land survey, such as a section 
or quarter section comer (if on unsurveyed land more than two miles from a section comer, begin at a mark 
or some natural object or permanent monument that can be readily found and recognized) and measure 
directly north or south until opposite the point which it is desired to locate; then measure directly east or west 
to the desired point. Show these distances in figures on the map as shown in the instructions. 

(3) Show location of the main ditch or pipeline from the point of diversion. 
(4) Indicate clearly the proposed place of use of the water. 

14. SUPPLEMENTAL INFORMATION 

a. If you are applying for a permit, Environmental Information form WA1·2 should be completed and attached to 
this form. 

b. If you are registering a small domestic use, Fish and Game Information form WR1-3 should be completed 
and attached to this form. 

c. If you are applying for underground storage, Supplement 1 to WR 1 (available upon request) should be completed 
and attached to this form. 

FOR0053-R2 
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STA TE OF CALIFORNIA 
STATE WATER RESOURCES C01''TROL BOARD 

DMSION OFWATER RIGHTS 
901 P STREET, SACRAMENTO, CA 95814 

MAILING ADDRESS 
· P.O. BOX 2000, SACRAMENTO, CA 95812-2000 

REGISTRATION OF SMALL DOMESTIC USE APPROPRIATION 
FISH AND GAME INFORMATION 

APPLICATION NO. 3 0 q tf s'J R 
(leave blank) 

IN ORDER FOR YOUR REGISTRATION OF SMALL DOMESTIC USE TO BE ACCEPTED AS COMPLETE, YOU 
SHOULD DO THE FOLLOWING: 

A) Complete Applicatioru'Registration for WR 1 to the best of your ability. 

B) Contact the En\'irorunental Services Supervisor for the California Depanment of Fish and Game region in 
which your diversion wilJ be located (see last page of this form) to discuss your project and the 
information to be included in this form. 

C) Complete, sign. and date this form. (Note cenification above your signarure). 

. . . 
D) Send a copy of this form and a copy of form WR 1 to the Environmental Services Supervisor of the 

regional office of the California Department of Fish and Game (see last page of this form for-address). 

E) Send the original of this form and form WR 1 to the Division of Water Rights at the mailing address given 
at the top of this page. 

IF YOUR COMPLETED FORMS MEET THE REQUIREMENTS OF THE WATER CODE, IF YOU HAVE PAID THE 
$100.00 FILING FEE. A.ND IF YOUR DIVERSION WILL NOT BE FROM A STREAM DECLARED BY THE STATE 
WATER RESOURCES CONTROL BOARD TO BE FULLY APPROPRIATED OR FROM A STREAM SEGMENT FOR 
WHICH THE DEPARTMENT OF FISH AND: GAME HAS ESTABLISHED STREAMFLOW REQUIREMENTS (fHE 
DIVISION OF WATER RJGHTS MAINTAINS CURRENT LISTS FOR THESE), YOUR REGISTRATION WILL BE 
ACCEPTED AND EVIDENCED BY A CERTIFICATE OF REGISTRATION. A COPY OF WHICH WILL BE MAILED 
TO YOU. 

PROJECT DESCRIPTIO:S 

1. ProJide a brief description of your project including, but not limited to, the type of diversion strucrure and conveyance 
. facilities. any existing facilities, and how the project will operate. 

W o-."tu i. s. &v u-te..c:1- ~o W\ 5-lo..VI. 4.o...uJ Gu.le. '""-d.. <:..ovt v ~ e..d.. 

OwV\..Ll < i s. Doaj°' s T. Co\ -e.. · .. 

5 o W\-e..s Bcxv , C-A C\ 5 5 E:, 1S 
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FISH AND WILDLIFE INFORMATION 

2. 

3. 

Will this project require a Department of Fish and ·Game Streambed Alteration Agreement? ~o 
been filed? '{\ {q.. 

If yes, bas one 

What resident or migratory game or nongame fish species occur in affected streams? _5 __ t_c.a! __ ~-----'-------
ye..s,~-l. ·ty()~ 

What season of the year do they occur in the stream? · __ Y_e_o_Y"_-_. _r_· ~_u.Y\. __ d. ______________ _ 

4. Do any plants or animals which are (1) federally-identified as candidate. threatened, or endangered; (2) state-listed as rare, 
threatened, or endangered; or (3) listed by the Department of Fish and Game Narural Diversity Data Base-occur in the project 

area? --=-~C>;..._~-------~-----------------------~-------------------------------

(If so. a survey will need to be completed that identifies the species and the habitat requiring protection.) 

5. Will your project have an adverse effect on any resident or migratory fish populations, any wildlife populations. or any 
rare or endangered plant or animal species? No If so. explain: _._.Y)...._,_I..-Cb=-------------------

6. 

7. 

WilJ your project adversely affect wetlands? ---~,____o __ _ 

(If so, a survey will need to be completed that identifies the habitat requiring protection.) 

What m~asures are you proP,osing to incorporate into yo»r project to protect fish, wildlife. or endangered or rare 
species? Awro?v-·tdn_ se..o-~ul/'\.o....L -¥',sh ~l()t.t.JS. 

CERTIFICATION 

By signing and submitting this form to the State Water Resources Control Board. I cenify that I have contacted the Environmental 
Services Supervisor for the California Department of Fish and Game region in which my point of diversion is located, that I have 
furnished a copy of this form and Application/Registration form WR 1 to said Supervisor. and that I will comply with all lawful 
conditions required by the California Department of Fish and Game. 

I further cenify that all of the information given in this form is true and correct to the best of my knowledge and belief. 

Date: kJo". 2-.7, \C\qg Signarure: ~~.., ff~~, 
Seo..V\ '.B°'%~CIJV\. CA~ e..d:.. ~ r-e..~rel') 

TELEPHO='iE :',;L",MBER C[TY STATE ZIP 

~~ -i-3 (3/97) 
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• • STATE OF CALIFORNIA 
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY 

STATE WATER RESOURCES CONTROL BOARD 

DIVISION OF WATER RIGHTS 

SMALL DOMESTIC USE REGISTRATION 

CERTIFICATE NO. R 480 -----------
Application 3094SR of Douglas T. Cole 

92520 Highway 96 
Somes Bar, CA 95568 

filed with the State Water Resources Control Board (SWRCB) on September 17, 1999 meets the . 
requirements for registration of small domestic use specified in Article 2. 7 ( commencing with section 
1228) of Chapter 1 of Part 2 ofDivision 2 of the Water Code: The appropriation is subject to the 
following conditions. 

1. Source: Tributary to: 

Stanshaw Creek Klamath River thence 
Pacific Ocean 

within the County of Siskiyou 

2. Location of Point of Diversion: Point is within S~ion Township Range Base and 
By California Coordinate System, (40-acre Meridian 
Zone I subdivision) 

North 785,300 feet and SW%ofNE% 33 13N 6E H 
East ~,S89,300 feet . 

3. Purpose of 4. Place of Use: Section Township Range Base and Acres 
·Use: Meridian 

DOMESTIC SW%ofNE% 33 13N 6E H 

The place of use is shown on a map on file with the SWRCB .. 
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• • 
APPLICATION 3094SR REGISTRATION CERTIFICATE NO. R. ._4 __ 80 ____ _ 

5. The water appropriated shall be limited to the quantity which can be beneficially used and 
shall not exceed 10 acre-feet p~r annum to be collected from January 1 to December 31 of each year. 
The capacity of the reservoir shall not exceed 10 acre-feet which is the stated capacity shown in the 

registration. 

The total amount of water to be taken from the source shall not exceed 1 O acre-feet per water year 
of October 1 to September 30. 

6. Appropriation of water pursuant to this registration shall be made in accordance with the 
information set forth in the completed registration form as to source, location of point of diversion, 
purpose of use, place of use, and quantity and season of diversion. This information is reproduced as 
conditions 1 through 5 of this certificate. 

7. The appropriation registered herein shall be limited to the use of water in houses, resorts, 
motels, organiz.ation camps, campgrounds, and other similar facilities, including the incidental 
watering of domestic stock for family sustenance or enjoyment, the irrigation of not to exceed one
half acre of lawn, ornamental shrubbery, or gardens at any single establishment, and the human 
consumption, cooking, and sanitary needs at campgrounds or resorts. 

8. Any storage of water registered herein may include impoundment for incidental aesthetic, 
recreational, or fish and wildlife purposes. 

9. This appropriation is limited to the season of diversion specified in condition 5 herein. If such 
specified season is less than the actual season of need, an alternative supply of water, or other valid 
right, shall be utilized for all uses outside of the season registered herein. 

10. Pursuant to California Water Code sections 100 and 275 and the coxnmon law public trust 
doctrine, all rights and privileges under this registration, including method of diversion, method of 
use, and quantity of water diverted, are subject to the continuing authority of the SWRCB .in 
accordance with law and in the interest of the public welfare to protect public trust uses and to 
prevent waste, unreasonable use, unreasonable method of use, or unreasonable method of diversion 
of said water. 

I l. This appropriation is subject to prior rights. Registrant may be required to curtail diversion 
or release water stored during the most recent collection season should diversion under this · 
registration result in injury to holders of legal downstream senior rights. If a reservoir is involved, 
registrant may be required to bypass or release water through, over, or around the dam. If release of 
stored water would not effectively satisfy downstream prior storage rights, registrant may be 
required to otherwise compensate the holders of such rights for injury caused. 

12. Registrant shall allow representatives of the SWRCB, and other parties as may be authorized 
from time to time by the SWRCB, reasonable access to project works to determine compliance with 
the tenns and conditions of this registration. 
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• • 
APPLICATION 30945R REGISTRATION CERTIFICATE NO. R. _4.......,8_0 __ 

13. If the registrant does not own the point of diversion, this registration shall not be construed 
as conferring upon.the registrant right of access to the point of diversion. 

14. To the extent that water available for use under this registration is return flow, imported 
water,-or wastewater, this registration shall not be construed, as giving any assurance that such 
supply will continue. 

15. Diversion works shall be constructed and water applied to beneficial use with due diligence. 

16. In accordance with sections 1600 through 1607 and 6100 of the Fish and Game Code, no 
work shall be started on the diversion works and no water shall be diverted until registrant has 
entered into a stream or lake alteration agreement with the California Department of Fish and Game 
and/or the Department has determined that measures to protect fishlife have been incorporated into 
the plans for construction of such diversion works. Construction, operation, and maintenance costs 
of any required facility are the responsibility of the registrant. 

17. In ·compliance with section 5937 of the Fish and Game Code, if storage or diversion of water 
under this registration is by means of a dam, registrant shall allow sufficient water at all times to pass 
through a fishway or, in the absence ofa fishway, allow sufficient water to pass over, around, or 
through the dam to keep in good condition any fish that may be planted or exist below the dam; 
provided that, during a period of low flow in the stream, upon approval of the California Department 
of Fish and Game, this requirement will be satisfied if sufficient water is passed through a culvert, 
waste gate, or over or around the dam to keep in good condition any fish that may be planted or 
exist below the dam if it is impracticable or detrimental to pass the water through a fishway. In the 
case of a reservoir, this provision shall not require the passage or release of water at a greater rate 
than the unimpaired natural inflow into the reservoir. 

18. The facilities for diversion under this registration shall include satisfactory means of 
measuring and bypassing sufficient water to satisfy downstream prior rights and any requirements of 
the California Department of Fish and Game. 

19. No construction shall be commenced and no water shall be diverted under this registration until 
all necessary federal, state, and local approvals have been obtained, including obtaining and 
complying with any waste discharge requirements from the appropriate California Regional Water 
Quality Control Board. 

20: This registration does not authorize any act which results in the taking of a threatened or 
endangered species or any act which is now prohibited,. or becomes prohibited in the future, under 
either the California Endangered Species Act (Fish and Game Code sections 20SO to 2097) or the 
federal Endangered Species Act(l6 U.S.C.A. sections 1-531 to 1544). Ifa "take" will result from 
any act authorized under this water right, the registrant shall obtain an incidental take pennit prior to 
construction or operation. Registrant shall be responsible for meeting all requirements of the 
applicable Endangered Species Act for the project authorized under this registration. 
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• • 
APPLICATION 30945R REGISTRATION CERTIFICATE NO. R. ~4m10~==-

21. This registration is subject to the submittal of a report of water use and satisfactory renewal of 
the registration, on forms to be furnished by the SWRCB, including payment of the then-current 
renewal fees prior to the expiration of each five-year period following the date of first filing the 
completed registration. 

22. The point or points of diversion and the place of use registered herein may be changed by 
filing a completed amended registration form with the SWRCB, including payment of the then
current registration fee. Such change shall not operate to the injury of any legal user of the water 
involved. 

23. The appropriation registered herein shall be totally or partially forfeited for nonuse if the 
diversion is abandoned or if all or any part of the diversion is not beneficially used for a continuous 
period of five years. 

24. The appropriation registered herein is subject to enforcement, including but not limited to 
revocation, by the SWRCB if 1) the SWRCB finds that the registrant knowingly made any false 
statement, or knowingly concealed any material fact, in the registration; 2) the registration is not 
renewed as required by the conditions of this certificate; or 3) the SWRCB finds that the registrant 
is in violation of the conditions of this registration. 

25. In the event that water is to be collected to storage under this registration, the ~egistrant 
shall install and maintain an outlet pipe of adequate size and capacity through the dam, as near as 
practicable to the bottom of the natural stream channel so that water that is not authorized for 
collection to storage can be bypasse~ through the dam. In the event that the dam is already 
constructed, registrant shall provide other means satisfactory to the Chief of the Division of Water 
Rights for bypassing water. Before storing water in the reservoir, registrant shall provide evidence 
that substantiates that the outlet pipe or other means of bypassing water has been installed. 
Evidence shall include photographs showing the completed works or a certification by a registered 
engineer. The facilities shall be maintained and operated to ensure compliance with the terms of 
this registration. 

Dated: l l f , s / ~ '"f 

SOR-CERT (9/99) 

STATE WATER RESOURCES CONTROL BOARD 

~~ 
~ Harry M. Schueller, 
I-::= Division of Water Ri 

4 
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State Water Resources Control Board 
John P. Caffrey, Chairman 

Peter M. Rooney 
Secretary for 

E11viro11111ental 
Protection 

Division of W:tler Rights 
901 I' Street• Sacramento, California 958 14• (91 6) 657-0765 f-AX (916) 657- 1485 

Mailing Address: P.O. Box 2000 • Sacramento, California • 95812-2000 
Internet Address: http://www.swrcb.ca.gov 

Pele Wilson 
Governor 

SEPTEMBER 15 1998 

Doug Cole, Heidi Cole, 
Norman D. Cole, Caroline Cole 
c/o Mr. Doug Cole 
92520 Highway 96 
Somes Bar, CA 95568 

Dear Mr. Cole: 

RECEIVED 

AUG - 11000 

'1ept. of F&G Regiol" 

In Reply Refer 
to:332:CM:29449, 29450 

UNAUTHORIZED DIVERSION--STANSHA W CREEK IN SISKIYOU COUNTY 

I understand that you have been involved in an ongoing discussion with the Division of 
Water Rights (Division) regarding your diversion and use of water from Stanshaw Creek in 
Siskiyou county. It is my understanding that you have on file with the Division, two pending 
applications to appropriate water, numbered 29449 and 29450. These applications were filed by 
the previous owner of your property in Somes Bar, California to authorize his diversions from 
Stanshaw Creek for use upon the parcel which you now own. You claim pre-1914 appropriative 
rights as a basis for your ongoing and, apparently increasing diversions for domestic use and 
hydroelectric power production and you have expressed a desire to withdraw your pending 
applications. 

To date, the Division has been unwilling to cancel your pending applications because you do not 
appear to have a valid pre-19 14 claim for the water you are currently diverting. The Division has 
supplied you and your attorney with evidence to show that the upper limit of your claim of 
pre-1914 appropriative rights is 0.49 cubic feet per second (cfs), continuous flow and may 
appropriately be only 0.11 cfs . This assertion is hased upon information contained within the 
May, 1965 bulletin by the Department of Water Resomces entitled "Land and Water Use in the 
Klamath River Hydrographic Unit" (Bulletin No. 94-6). This publication lists the property, 
which you now own and states that the total amount of water diverted for irrigation, domestic, 
stockwatering, and power production totaled 362 acre-feet, amrnally. This total usage equates to 
a continuous flow rate of approximately Y2 cfs . This information was verified by 
Mr. Marvin Goss, Forest Service Hydrologist, who lived on your propetiy while it was under 
prior ownership. Mr. Goss evaluated the flow capacity of the ditch as well as measuring the 
actual amount of water put to use generating power, and found that water had been used at a rate 
of0.49 cfs for many years. Mr. Goss determined the flow capacity of the ditch to be 1.25 cfs, 
limited by a low point in the channel. 

Please understand that the nature of any appropriative right is such that it is limited to the amount · 
of water put to continuous, reasonable and beneficial use regardless of the original "face value" "1 t. Q 
of the appropriation. Your predecessor in interest, Mr. Young, submitted a copy of a water ~ \ 
appropriation notice by Samuel Stanshaw dating well into pre-1914 times, claiming 

O 
~ C, \~~i \ 
~ 1 \ 'f\~ 

. . ) , ~~~'v 

o\~'b.G 
--~n\-
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Mr. Doug Cole -2- SEPTEMBER 15 1998 

600 miner's inches ( 15 cfs) of water from Stanshaw Creek for mining purposes. You claim to be 
successor in interest to Mr. Stanshaw's water rights. Although you have submitted no 
information to suggest that those rights ever pertained to your parcel of land, the Division is 
willing to accept, given that you are the current operator of an obviously old ditch on 
Stanshaw Creek, that you are the successor in interest to Mr. Stanshaw's water rights. However, 
you are not entitled to the entire 15 cfs appropriation described in Mr. Stanshaw's original 
notice, due to the documented failure of the previous landowners to apply that amount of water 
to beneficial use; additionally, your ditch is not capable of carrying that much water and 
expansion of the ditch does not allow you to reclaim water previously lost by non use. All 
appropriative water rights are limited as to both amount and season to the amounts actually used, 
which has been documented, in your case, as a maximum of 0.49 cfs for power generation and 
domestic purposes. 

On September 23, 1997 an engineer from this office visited your site and observed that you were 
diverting water from Stanshaw Creek to supply your hydroelectric power plant. No 
measurements were taken at that time, but it was the opinion of the engineer that your diversions 
were well in excess of 0.49 cfs. Based upon the observations made during this visit, 
Division staff has attempted to help you understand the limitations of your claimed right and the 
need for the two pending applications. This subject has been discussed in considerable detail 
with your attorney. You continue to maintain that your current diversions are authorized by your 
"pre-1914 rights". As you have been advised by my staff, your "pre-1914 rights" are probably 
"limited to your domestic and irrigation needs, which amount to approximately 0.11 cfs. On 
June 3, 1998 an engineer from this Division measured the flow rate in your ditch (located upon 
public lands) and determined that you were diverting 2.4 cfs from Stanshaw Creek to operate 
your hydroelectric power plant. · 

The Division has received a report from the Department of Fish and Game that you have recently 
constructed a reservoir upon your property. It is difficult to envision how such a reservoir, 
constructed in 1998, could be authorized by a pre-1914 appropriative right. Although a pre-1914 
right may be changed as to purpose of use, place of use, or point of diversion without the 
approval of this Division, such a change cannot serve to increase the amount of the right. The 
construction of a new reservoir is generally considered to be an increase in a water right and 
usually requires the filing of a new application tQ appropriate water. 

At this time, the Division is willing to cancel application 29450, filed for 0.11 cfs for domestic 
and irrigation use, as soon as you complete and submit the enclosed Request for Cancellation 
form and the Statement of Water Diversion and Use form. It would appear that the diversion of 
this water is authorized under your pre-1914 claim of right. There is no information in our files 
to indicate that any diversion in excess of 0.11 cfs is authorized under your pre-1914 claim. 
Consequently, I recommend that you work with my staff to process application 29449. In the 
event you do not wish to process application 29449, please submit evidence to substantiate your 
alleged pre-1914 claim of right including a discussion of the recently constructed reservoir 
(capacity, amount and season of use, basis ofright). Such evidence should clearly show the 
extent water was continuously used from the time of the appropriation to the present. Our files 
indicate that the hydroelectric plant was installed in the l 940's, so you may wish to substantiate 
the use of this water between 1914 and 1950. Any claim in excess of 0.49 cfs should be 
accompanied by substantial evidence to refute the Department of Water Resourc_es' Bulletin 94-6 
as well as the testimony of Mr. Goss. 
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Mr. Doug Cole -3- SEPTEMBER 15 1998 

If the Division fails to receive the following within 45 days of the date of this letter, this matter 
will be referred to our Complaints Unit to consider appropriate enforcement action which may·. 
include the imposition of Administrative Civil Liabilities (fines) of up to $500 per day for 
continued unauthorized use of water: 

1. Description and location of your reservoir, use thereof, and basis of right to store water. 
If a basis cannot be documented, submit the enclosed application forms, properly 
completed along with the required fees. 

2. Statement indicating whether you wish to continue processing application 29449; if not, 
substantial evidence which shows that your diversion of water has been continuously 
maintained in time and amount since December 19, 1914; 

3. Completed Request for Cancellation fom1 relating to application 29450 as well as a 
completed Statement of Water Diversion and Use for your domestic and irrigation 
use of water. Please note that, in accordance with Section 5105 of the Water Code, 
the Division is authorized to investigate and determine the facts relating to your 
diversion, at your expense, if you do not submit a properly completed Statement of 
Water Diversion and.Use within 60 days. 

If you have any further questions, Chris Murray, the engineer assigned to this case, can be 
reached at (916) 657-2167. 

Sincerely, 

ORIGINAL SIGNED BY: 

Harry M. Schueller, Chief 
Division of Water Rights 

Enclosures 

CERTIFIED 

cc: Nancy Smith, Esq. 
1041 East Green Street, Suite 203 
Pasadena, CA 91106-2417 

Department of Fish and Game 
/ Environmental Services 

c/o Mr. Ron Prestly 
601 Locust Street 
Redding, CA 96001 
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Winston H. Hickox 
Secretary for 

Environmental 
Protection 

State Water Resources Control Board 
Division of Water Rights 

901 P Street• Sacramento, California 95814 • (916) 657-2170 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812-2000 

FAX(916) 657-1485 • Web Site Address: http://www.swrcb.ca.gov 
Division of Water Rights: http://www.waterrights.ca.gov 

ORDER REJECTING AND CANCELING 

APPLICATION 29450 

Applicant: Doug Cole, Heidi Cole, Norman Cole, and Caroline Cole 

Source: Stanshaw Creek thence Klamath River in Siskiyou County 

Gray Davis 
Governor 

It is ordered that this application is hereby rejected and canceled, without prejudice, upon the 
records of the State Water Resources Control Board because a request has been received from, or 
on behalf o( the applicant that the application be canceled. 

Applicant is hereby.put on notice that any ~iversion of water from the proposed point(s) of 
diversion proposed under this application may be subject to an Administrative Civil Liability 
penalty ofup to $500 per day without further notice, pursuant to Water Code section 1052·et 
seq., unless the diversion is covered by an existing right. 

If diversions will be made under claim of riparian or pre-1914 water rights, diversions shall be 
documented by the filing of a Statement of Water Diversion and Use in accordance with Water 
Code section 5100 et seq. 

ORIGINAt ~r~l\11=n RY! 

Harry M. Schueller, Chief 
Divisfon of Water Rights 

Dated: JUL 161999 

APP-CAN-ORD (8-98) 
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AQUA ENGINEERING & CONSULTING 

:vater Rights • Bay Delta • Modeling • Design 

Mr. Chris Murray 
State Water Resources Control Board 
Division of Water Rights 
901 P Street 
Sacramento, CA 95814 

Subject: 332:CM:29449,29450 

Dear Mr. Murray: 

. November 25, 1998 

This letter is to inform you that I will be representing Mr. Douglas Cole concerning water rights 
for the Marble Mountain Ranch. Mr. Cole has retained my services and notified the State Water 
Resources Control Board (Qoard) in his November 18, 1998 letter. My clients and I are 
committed to working diligently with the Board staff to reach an equitable solution. 

· Also, per our telephone conversations on November 17 and 25, 1998, and considering the letter 
from the Board to my clients, dated September 15, 1998, I am taking the actions that are outlined 
below. 

• Filing a Registration of.Small Domestic Use Appropriation; 
• ·Filing a Request for Cancellation of Application 29450, and a Statement of Water Diversion 

and Use; 
• Working closely with Board staff to modify and process application 29449. 

I would like to thank you in advance for your professional cooperation and understanding. Please 
do not hesitate to contact me if you have any questions or concerns. I can be reached by 
telephone at (916) 612-3539. 

Sincerely, 

ORIGINAL SIGNED BY 

SEAN BAGHEBAN, P.E. 

cc: Mr. Douglas Cole 
92520 Highway 96 
Somes Bar, CA 95568 

RECEIVED 

NOV 3 01998 

Dept of F&G Region I 

Mr. Ron Prestly 
Department of Fis an Game 
Environmental Services 
601 Locust Street 
Redding, CA 96001 

P.O. Box 160621, Sacramento, CA 95816 Tel: (916) 612-3539 Fax: (530) 757-7564 
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·state of California The Resources Agency 

Memorandum 

To Steve Conger Dote: January 4, 1979 

\ 

Department of Fish and Game - Region 1, Eureka 

Sta.nshaw and Sandy Bar Creeks 
•' r·cte 

'111-.anks very much for your survey information on the above creeks. I had no 
iuformation whatsoever on either creek in the Eureka files. Rogers agrees 
with your analysis, that steelhead probably cannot negotiate the culverts. 
He also says that there is little or no steelhead habitat above the culverts 
bt1cause of very steep gradient. 

'J'ins will b~ of gre~t help at the next Project Development Tearn meeting 
with Caltra.ns about the culvert repairs. 

'!'hanks, again. 

Don A. La Faunce 
Assoc. Fishery Biologist 

DAL:km 

cc: Rogers 
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FG 418 

DEPARTMENT OF FISH AND GAME 
FIELD CORRESPONDENCE 
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. :---~ . 
~ .... 

OOIFORNIA DIVISION OF FISH AND GAME STREAM SUR VEY FILE FORM No·------

NAME .. Stans haw .. Creek .......................................... ·····--·---------··········· ·-·· ····- ·CouNTY. S iski.;you ··--········---- ·--- ··-·· 

STREAM SEc~N .... ...... ........ .. FRoM ...... M?..-Y.:t.h .................................... To ..... '! .. !!!E.~ .. :i::1..2.1?.t.~~- ·····-···LE~GTH~2-mile 

TRIBuTAR y To .. _ .. Klamath .. River ........................................ ·-······--············--· Twp ... l)N ·- ···.R ... 6[ __ Sec, . .22_ .... . 

OTHER N AMEs.. ............... ............................ .. ·-···· ·--······················· ········--··-·····-·- RivER SYSTEM .... Klama. th River 
'• 

SoURcEs oF DA TA ...... S.tre.am .. S.\lrY.~Y-.. PY. .. G.LJt.fill9 ... §..n4 ... P.!.J~~Y.~~~.1 ... Q.l:11.! ... Q!'.:9..2 .... EJ/.4L72.::..• ___ _ 

EXTENT OP OBSEk VA TION 
lnclud1 N11111of San11or, D111, 1'.1c, 

LOCATION 
1.1'.LATION TO OTHl'.k 'l'ATUS 
GENEllAL DESC1IPTION 

Waw,bcd 
lm.mcdiast Du.i.aap Buia 
Ahicud, (k&111f) 
Gudi&Dl 
Width 
D,pch 
Flo,r (kao11) 
V,lochr 
Bouom 
Spawa..ina Aru, 
Pooh 
ShJtcr 
!arrlcn 
DiYCt&iO.D.I 
TunpcntDNI 
food 
A~uacic Planu 
Y1netr CoadhioEU 
Pollution 
Sprln11 

FISHES PRl!SENT AND SUCCUS 
OTHER VERTEBUTES 
FISHING INTENSITY 
OTHER RECREATIONAL USE 
ACCESSIBILl'rY 
O'l'N8RSHIP 
POSTIO 01. OPEN 
IMPI.OVEMENTS 
PAST STOCUNG 
GENl!1AL ESTIMATE 
UCOMMENDBD MANAGEMENT 
KUCH MAP 
UPU.ENCE.S AND MAPS 

Observations through entire section surveyed. 

Altitude: At mouth- 600 feet; Headwaters originate at 4720 feet. 
Gradient: 2afo 
Width: Average of 8 feet, narrowing to 4 feet in upper reaches surveyed. 
Depth: To 3 feet in pools; averaging 6- 10 inches, 
Fl.ow: Estimated at between 2- 5 cfs. 
Velocity profile: From mouth to 50 feet above culverts under hiway 96 

flow is rapid; Velocity becomes cascading further 
upstream as gradient of stream increases and depth 
decreases. 

Bottom: .Much of the stream bed is rubble, with little gravel and BOID9 

sand in pools. 
Spawning areas: Due to a lack of adequate spawning gravels there are 

few good spawning areas. Occasional gravelly pools 
observed below culverts, however some of these were 
silted and inordinately sandy. 

Pools: Pool to riffle ratio of about 1 :l; many pools of 2- J feet deep 
a bove hiway 96 culverts; large pool 3 feet deep and 6 feet long 
below twin culverts under 96, 

Shelter: Entire section surveyed densely overgrown with local hardwoods 
and bushes. 

Barriers: Two large U- shaped culverts under hiway 96, approximately 150 feet in 
length are probable barriers to anadromous salmonid migrations upstream. 
Gradient of culverts is long and gradual slope with a generally s100oth 
concrete bottom. Stream survey of summer 1964 (Clark and Bugbee) reports 
that local residents observed steelhead just below culverts but none above 
them. Approximately 50 feet above culverts area of cascades and shallow 
water leading to a 5 foot, 50 degree gradient ·waterfall constitute a pos
sible barrier to migrating fish, though in higher f1.ows fish may be ahle 
to bypass waterfall. 

Diversions: Many abandoned and inoperative rubber-tube type and steel piping diversiona 
observed above hiway 96 crossing. 

Aquatic plants: None observed, 
Pollution: None observed. 
Food: Gaddis, Stone, and Dragon fl.y obr:erved in larval stages, but not plentiful. 
Fishes present: Salmonid fry observed below culverts, probably steelhea.d sioolts, 

though not numerous. No fry of any type seen above culverts. 
Fishing intensity: LightJ though inoperative, abandoned dwellings observed near 

mouth of creek on south side, aptly referred to as the '01.d Man 
River Lodge 1 • . 

Accessibility: State route 96 crosses Stanshaw Creek t mile upstream from mouth; dirt 
road from 96 near crossing parellels creek to · the ioouth at lodge re
ferred to above. Upper section is accessible only by foot due to 
dense riparian growth, however forestry road 13fil.2 from 96 crosses 
headwaters of creek. 
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Owmership: From State Route 96 to mouth land is privately owned. 
USFS land. 

Posted or open\ Open. 

Station Data 

Station: 
Location: 
Width: 
Depth: 
Bottom: 
Spawning area: 
Flow and velocity: 
Stream condition: 
Water temperature: 
Air temperature: 
Tilm: 
Date: 
Weather: 
Altitude: 

Recommended management: 

1. 
Moutho 
8 feeto 
6 inches. 
Rubble to gravel. 
No. 
Rapid, II. 
Clear. 
60F. 
9QF. 
14.30. 
8/4/75. 
Clear. 
600 feet. 

2. 
t mile up from mouth. 
8 feet. 
2 feet. 
Sand, gravel, rubble. 
No. 
Slow, IIo 
Clear. 
62F. 
82F. 
1530. 
8/1/75. 
Clear. 
850 feet. 

P.ossible mdification of' culvert bottoms (ie. baffling, etc.) 
could open up jestern section of' stream for anadromous 
salmonids. Due to good canopy over stream, upper reaches above 
route 96 could be managed for resident rainbow trout, though 
they would probably have to be introduced. Manage lower 
section of stream as adequate anadromous salmonid otream. 

···~·· , :·JJ..\ 
... . ! ;· ~ , .. i.:_~-~--:.·~~) 

.. : : ; . . ,:c: : t•· ':·, ·' 1 [•.;' ... ·1 • ••. ,, ':;; 
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SI~ kt 'jOv Co v n + ':1 ( 0 de.Gt Mc; t Forks o.f 
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1. 

.. . 

........ 

:::T1:l'J~.ill Ah' CHl•:EK 
Siskiyou Cow1t y 

A 1!, '>-j Ir c: t:/ 

!1.6!: , T1;i-i 
J:l2Ji1ath HivE:r 

-

From the iilout h to 3 mJles upst r eeJ:l Lo the fo r ks . 
:. t:Ji.~e ~-6 cr os~es t i.e :::l.rea.1 a.1i.i thPre is a l so a l1. b . Forest 
.: cr·.Ji(:f.. roa r.. " l:icll le ave r 96 bcb:een : L .ni,hn·, Cr eek and 
~ : ,

0 
•• 1t..;'. ,·· r. r Cree k ruK'. crosses ~'. t.:!n s! taw Cr eek three miles 

upstren;·1 u t the i:-'o rks. 
t . ; . Forest '. crvi ce . 

'L'i:e s t.re : .. :., flow::=: fo r /+~! LtL~es tl:roue/ ,i steep cn.n;yon a.nc', is 
prj.uc-,r.i l? c,: ... c,·.dinr~ \,'c.ter. 

'.':1c can;,-on \.2.l l:.: exli :L!Jitecl v;:,rious hartiwooC:.s 2.nd firs, the 
d, ·,cA~:i ! .?.cl. vq'.1;:t:-~.l:, i o 11 tLat 1,ms ma.i nly berry vines and heavy 
br11sll. 

1 . Derth tiver;!f..e c:ei:·Lh \~as 6-8 inches . 
2 . !,::i.tiUi f v e r ;,..ge wir:tli 1-ia:s 3- 1+ fe ,,t. 
J . L•'low tl I c, t · s+-, j 1:1a ted 1'l m1 1-1as :!. - 3 c . 1'. s . 
I+ , I·ool- riffle r ntio. cascntilng \•!nter . 
5. /,Hi tucle i ;eu.th1aters or i.L;it1;.,.te aL 1+7;!0 f eet .J.11d the iih)uth is situated 

;iJ, 600 f f, et above 5ea leve1. 
G. GrfLci.ient ?U% 
7. ~h2.pe ol' ~t re2.:!t - 'fl:e stream bo t.Lou :Ls comrosed of coarse ruuble and 

bou]c.le rs . 

1 . ,'.112.c.romous f i.E: i wot:ld r,rob<'..bly be w1able t o u ~iJ.ize t his strea:n for spawning , 
howevE.r, r esicient tro ut npperently <lo spawn in th e upper reaches of the stream. 

lli'.BI'l'/i'f !.,UI Ti1Hll I'I'Y 

1 • 'l'r.e insects 1,ere s ca rce , but stone fly and c addis fly were present in small 
nwnbers . 

2 . 'l'Le re i s gooii [;:1i:.lte r tl1rouehout t he s trerun witlt low ha ngine trees and pools . 

~T:t.; .. i . U1~_TFUC'i'IC:1~~i 

1 . r U€ co the steq:ne~:s o J.' the stream, tile chances of anad.romous fis h getting 
beyonc. the cttJ.v, Y't 0 11 E,·.;r . 96 are very sl im. 1.ocal res:iclent s rer,ort that 
steel heac. cio ne.ke it uy; the roo.d , l>ut 110 t beyond . 

:;.. . .i~bout 1 ;~. 1:1ile[.~ urstr'5:D~;11 fror71 tl~e r oD ci there i. :·· t1n t0· .. trti·1e:.l~{ steer.· area about 
2·j) ;:2.1·ds i n l<:.nr.;tb t hal~ i . 0 nl c. liav t=; to be cor,dc.t red a ciE.n .lli te barrier . 

1. C.nl y three s al mo: itcs h'E: l 'C observed during the survey. '.L'l .ese 1·1ere located 
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-
diout :•1.i.J. 1:: (: :J:·,n 1·p,·,:.: 1. h : ~·1ume t, ke - of f ( see bc J.01~) , i'i:-.h seen \·1ere from 
h- 6 ;.nc:,r:,s i n le:n ,:-:t .. , -'."l 1<1 11 e! 'e ass umr,d t-,o be resident trout . 

'. .. 2..V; .. '..' J.(.i;~ 

I • f'. ppro;•:J.: Ii.I t ~r 1 :iti J.e U [)S [, re c'.'. l f rOlal 
cre0k . :.v,; rr .. ~e wh :ti. - 12 i nch 1: s ; 
(.5t j 1;:, t c<: bet1·1ee1, O. ;i rq1J ·1 c . 1· . :; . 

t l.1:: r o:.d , n .fJ.un e takes- off f ro!·1 t he 
,Lve r2.ge c1e1:th 11 incl,f: s ; j_t::; flow wa.s 

J t::.: r urpose: - w1l~:1own . 

;: . i,r.i:r o.;,~.i. 1r1,.te:J J· .. ·.d l € UJ ~;trea. ·1, a 4 i :1ch pi r-e line re111oves soi,?e of tl1e 
s t re3..i .! 1'l 01! . 

1 . i:r:.J to:s[,e :; iv.:: dre.;i.1 fer ~- res.Ld ent trout po; ulation . 

:.tJh; .,·.ny 

1 • 

;,, . 

4. 

St,m s lic>.\·1 Creek i s ap1~roxbiatE::J.y 4-f;. !'l'Ji l es in leneth \;U IJ a flov! of 2-3 c . f . s . 

The stre .ru ,I r; radi:1.i'. j 5 : '.O'.'.< \ i:ith l.e::iclwo.t r: rn at 4,ro feet ;wu the 1,1outh at 
600 fcEt c~cvE sea level . 

The strewn l ~ ::.·id.1:12.ri l;)' c c1sc:-1c;:i.nr; \-filter with littl e er no s:·-awning area for 
anadro;:ious fish . 

Tl,ree :;::.L ,1ouids were obs erved ciur j 11r; !:.lie: sm·vt;y . 

:·;an1;.ee !:.li e; stre a:r:1 for n 1·esidenL trout popu lation. 

~.l'::V, .Y Cft11·: : J ack Clark, !"~teve Bugbee 

SU fiV:~Y l.W :'3.:.. : t / 5 / 64 
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Sta..n4'1taw CHak 
SJ3kc.',you Co11111'!:J (0,-./e:,,., / ~so/ So/1111111 

:Qua.J,..":1/~ ) 

L'4!J«nd 
Seofe.: .tinc1, =.L ,,,,,;,. 

Po,.t,~ 8 u,.v~ •••••• 

JkG 
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. ,,, 
J ~ •' 

\ 

I 
I; / / ,,, 

Triouta.ry t o : ia.:i.math !li ver 

!'.~outh Lor.a t i on : 'l' . 13 P. , IL 6 E., ,',ect.i.on 1.5 , .S . W. :~uarter 

Stanshaw Creek , a t ributary to the 1Clamath ,liw!r, ha s a a r a:i. nn; e 
r.1rea of a!Jpr oxi.1nate ly 3,000 surf ace acre:,; . The c.tr::iinace :~xte nds in a n 
easter l y di r ecti -1n f r om its 1/Jo11th for a L,out Ii mil e s . ,even small Lrilm 
t aries emnt ~/ ~ nto t ho dr ~inage ar na . 

. -:='he dr a :i.na;_~e i s charA.c t eri zed by stP.en , beavi l y for e ste d mountains 
covered. p r :i. ma.r i l ;;r rri. t h f i r, ui w1 , i · ;n1l (~, alde r ano pni so:1 oak . 

ST!i:l:.J\l.l CC!llJITl(;J:S 

Physical P1·of i l e : The ave r <1~'. e f l ow oi' ,:itans haw Greek was e stimnted 
at L'J cfs . 'l'hi s est~ 1.v, t e ·. :~~ inade at Highway 96. The average width was 
about 15 foot anc the aver ,"; f ~ dept h was 7 i nche s . 

The Dool-r iff l e rA.t :i.o was est L111a t ec.l at r.,0 : 20 . 'l'hc enti re str~am 
i. s A. ,:er.i.e s cf' ?ool s t hat cascacie <.i.own t he stream bed . ltLffle s w8r e observed 
in limi t ed areas uut ·.rn:c,: :· e re conunon a iJove t he v;a t e r divers.Lon r ipe l ocated 
abou t 200 ynrds nL0ve t hn hi i)iway . 

The bot t on i s or edomi.nat.Rly rub:·.,1,1 :-1.n .-. G:)·,;L ,ers al t \!OUGh s o;;;e ;< rave l 
was oiJG·:!r ved i n ar eas 01' l rJss tor r ent i,1.l f l ow. 

::;he l t ur i ~; r1llu nua1 , L a.1011 ;_: .. i Lans i;w, Creek ·u1 Lhe ,.'o r rn 1) !' uciul ders, 
tiru~h, ,ioo ls , nnu l ogs • 

.S nann:i.n'.~ arc~a :Ls q;1i Le l~1a1.Ltecl :1n Stansi1c1w Gr ee:, 11specially jn the 
l on ,:Jf' ;:,, · r: ,.l:.l!.ler '..'!01' U.r) r1s . l : HJ ;;r i a :1bove the watu r di version pipe ,:ontains 
soirie r i. i' .' l ,-J vr -; a s ·- ~ t abl e ,·or spa;•,ni ; ;L nrwdromou s n s h . :>omc spav:nl ng 
!:'O t en ti al i:.i l oc;i Led fr o·.: t!-te mouth to 1..lw hj .::W/ay . 

:,Jur :;'1r :v ara :1 i :; a vrj l A.li l o alon:,. the 1rnt:irn s Lrl!,Hfl . .Pool f.i ;;i t h back
eddies are quite co1nnnn . 

3'1':f .-_;/1 .. •J: ,::,T:: :1_; '.L'J.U• ;0 

Log J ams : ,Si x pD-r t i ,~ l i.;arr:\.e r s of debris a ccumulat:!.ons ·:;er e r 8cor ded 
on Stansh aVI tJr e ek below tlie u~1r.1er li ra.i. t s to ,maurornous f:i. tih. 'I'hese bar rier s 

y 
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' • • t .. 

conLr: i :1ec.i ;~0 11t 'l)O cubic .:.\ ~e t of •1::iLer:i,11. rlone o.i' i..il ,: s e L>arr l e rs ,;r e 
a ::.o t : j , iJ ,·rri~r ;. n<J ar, pn: ~:,.mt, ren~)Val co,~s not s eem to ;·e pre;:;1;i11c . 

i';:itt-ral !.'-'r r"i.c rs : Ji. 7S y :iro 1011g ser ies of h i t;~1 .. ·alls cr(.!aLes ,F1 

i 1nor1 sscibl ·~ barrier ·V · nnacironous fish about o ne nll t·; r~b.Jve Lh :-: :,;o:1 th . 
Thase 1'alls sho~;l c, LH:l c .,,:s Lt: .:r ed as ti 1·.) u !"'Ptlr l.L::: i t,.., t:) at 1,H ,l'O:t',0 1.ts i'i '.;h . 

S;il :nonid fry ,::ere obser1ed in ;n.m:r ~1ools :,lo n~'. S t.a nshaw i..:ree1( . The 
f r y we i t o s11:al. t o 11a kc ,111 '.i.-.dent i.!.'icati.0:1 . 

A l ocal i"8:,ldent of tld.s ar ·3a s:iys he us iw t o see stcelh8ad n:nning 
up J Lar, ..;!rnw L1·ec k al t,;ou; :h no L 1·or sevr-: r;:il yc;irs . 

Sl:,;:inshav1 Creek has a dra·,_na[·;e area oi' ai1c11t J , ()JQ ,~U"'.Lnce acr ~s . 
The stream 1,a s ::i n :iol-r:i i.' 1.'le rat.io of ab c nt ,i· ): 20 . 
·; J.i·, ni11 :::ir :n _i.s J.j111Lb!u on Lhe 1;trt1a111 alt.hou;:h sorne .~reas contain 

gravel suitaule f01 · a nadr u, :ous l'i s h . 
Si>: e2.:· tial harrier s were loc:~terl b ,ilow tlte 11pper l :~:ni ts to annaro

r-1ous f · sh . The u1-- ne r lirni ts Lo anac;rc: .. -.o s . .'ic.i1 is a uont 1 111i le a iJove the 
:11outl1 and consist of a hir;h s u1·ies of fa.lls • 

. 'tC:CO:.;:i, !li.iA'!'.I OHS 

, 

1. . le1o1ove partjal \H1rr.i.tirs alt,hout',11 Llie;y are 1wt rj p!\!!JSin..; prol>lern . 
2 . .. ana('.e l m\',!r f1(jrL i 0 q~; u .ilow :;erles of falls as an anadrollll'US 

.,.'ishcry . 
3. _ .. ana1; e ar()r.1. a ~;o ve .1·;,;lls ,.i s a r ,)si, ent trou t s L:r,)a:,1. 

~urvey.:d b:r : 'i'o?i , .: a .. .urer o.nd ~k: ,\ruse 

Surve;{ecl on : . ·a y ;>.:, , l )'jl 
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Oct 01 01 0S:54a Yreka Head~uarters (530) 841-2551 

FACSIMILE TRANSMISSION 
CALIFORNIA DEPARTMENT OF FISH AND GAME 

NORTHERN CALIFORNIA-NORTH COAST REGION (REGION 1) 
1625 SOUTII MAIN STREET 
YREKA, CALIFORNIA 96097 

Telephone# (530) 841-2550 [ J (Yreka Stream Improvement Center) 
841-25521;(] (District Fisheries Biologist) 
841-2554[ ](Fisheries Biologist- Shasta River Resource Assessment) 
841-2555 [ ] (Law Enforcement) 
436-2347 [ ] (Stream Alteration Agreements) 

If Fax is unreadable or you have qucstion(s) regarding this FAX call telephone number of sender checked above. 

FAX - (530) 841-2551 

__... 

To: V&tve Date: /o - 0/ _ 0/ 

Fax# : N~ fl-« 
From:!'}£:1!(l/~S /VL,<1-1.Z.. (A

Subject: y (L ]7) lAfl-

No. of Pages: 3(inc/uding this cover sheet) 

Comments: 

1/ft-Al'e_ 

. A-f4a. ~~J (e../-1c_ fl F y.1- ~ r 
~ Vt.v-

,.. ' mvf S'u v-e.. h.aw tt. VLb ii V lS /JO I f\J 
lo ~ a=-~ I{. (so I -r· C?//V' /!!1vof-t- r\_ ~ 
s~ vU r t"Vl~/ Creer'- ~ ~ 

& (;\/~ ~ crP '#uf~ JA_ r Ovi 

~ { 7 ·+~ I 
~ 

( 

RECEIVEr-

oc - 1 2001 
I OFG-REL 
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Oct 01 01 0S:54a 

Wlnscon H. Hickox 
Secretary for 

Environmental 
Pro1ection 

Yreka Headquarters 

State Water Resources Control Board 
Division of Water Rights 

1001 I Slreet, 1411, Floor· Sammcnto, California 95814 • (916) 341-5307 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812-2000 

FAX (916) 341 -5400 • Web Site Addr~s: http://www.swrcb.ca.gov 
Division of""'.ater Rights: http://www.wa1cnights.ca.gov 

SEP 2 0 2001 

To Attached Mailing List 

The Division of Water Rights (Division) received a complaint against Doug and Heidi Cole on 
June 18, 2001, lodged by Don Mooney, legal counsel representing the Klamath Forest Alliance 
(K.F A). On August 20, 2001, an Answer to Complaint was received from Janet Goldsmith, legal 
counsel for the Coles. Based on a s~ort telephone discussion with Mr. Mooney prior to him 
leaving on vacation, we do not believe that Ms. Goldsmith's response adequately re~olves _the 
complaint filed on behalf of the KF A. Therefore, unless notified to the contrary, the next step in 
the complaint process is to schedule a field investigation. · 

Gray Davis 
Go,-emor 

We propose to conduct this investigation on Wednesday, October 17,.2001. We would like to 
have all interested parties meet at the Marble Mountain Ranch at~ a.m. on that date. Because 
the issues {aised by KFA relate to the health and well bei~g of anfc{fa'h10us fish, we would 
appreciate the participation ofrepresentatives from the National Marine Fisheries Service and the 
California Department of Fish and Game. We will be inspecting both Stanshaw Creek below the 
point of diversion and Irving Creek below the point where diverted water is released to this creek . 

. Because the ditch heads on Forest Service property, we would also appreciate the participation of 
a representative from the U.S. Forest Service. If these agencies do not participate in this 
investigation or make other arrangements for their input, we will assume that they have no 
position or interest in this matter. 

If this date is unworkable for any party, piease let me know what alternate dates are better. 
However, Division staff believe that this investigation must be conducted before the onset of 
winter rains. Therefore, we are not willing to postpone this investigation beyond October 26th. 

Pl~ase let me know if you· intend to participate in the October 17th investigation, or if some other 
date/time duri~g that week would be preferabk. I can ~e reached by telephone at (916) 341-5307, 
or by e-mail at mcontreras@waterrights.swrcb.ca,i:ov. · 

.. . . , 

Attachment 
. , .. · 

California Environmental Protection Agency 

"The ene~ chal~engefaclng California is real. Every Californian needs to ta/re immediate acttod to reduce energy cansumplion. 
For o ltst of mn~le woys you ca11 rt:dun: demand and cut your energy cosrs, see our Web-site at l,ttp:llwww.swrcb.ca.gov." 
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Kronick, Moskovitz, Tiedemann & Girard 
Attention Ms. Janet Goldsmith 
400 Capitol Mall, 27th Floor 
Sacramento, CA 95814-4416 

Mr. Don Mooney 
129 C Street, Suite 2 
Davis, CA 95616 

National Marine Fish Service 
Santa Rosa Field Office 
Attention Ms. Margaret Tauzer 
777 Sonoma Avenue, Room 325 
Santa Rosa, CA 95404 

Depanment of Fish and Game 
Environmental Services 
Attention Dennis Maria 
Attention Ron Prestly 
601 Locust Street 
Redding, CA 96001 

U.S. Department of Agriculture 
Orleans Ranger District 
Attention Bill Heitler, District Ranger 
P .0. Drawer 410 
Orleans, CA 9SS56-041 O_ 

Mailing List 

California Environmental Protection Agency 

"The en6fllY chall,nge facing California ii re.al. Ewuy Calffomian nfflh IO take Immediate action~ rduca ••'BJ' con.,umpllan. 
For a ·llsl o/ 1hrtplo WOJI.I you can reduce demand and CUI your energy com, 1" our Wob-s/1# al hltp:l/www.swrcb.ca.gov. • 

._ 
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State of California 
Department of Fish and Game 

Memorandum 

Date: October 15, 2009 

To: Ms. Katherine Mrowka, Chief 
Inland Streams Unit 
Division of Water Rights 
P.O. Box 2000 
Sacramento, CA 95812-2000 

~c~~ 
From:ro,.,. :GARY 8. ST ACEY, Regional Manager 

Northern Region 
Department of Fish and Game 
601 Locust Street 
Redding, CA 96001 

Subject: Small Domestic Use Registration No. 0030945, Certificate No. R480, Douglas 
Cole, Stanshaw Creek, Siskiyou County 

The Department of Fish and Game (Department) has received your September 3, 2009, 
letter which asks for a written confirmation within 45 days regarding requirements which 
the Department would need for the subject registration . As indicated in your letter, the 
Department has never issued a clearance letter with terms and conditions for this Small 
Domestic Use Registration (SOU). Pursuant to Section (§)1228.3 of the State Water 
Code, registration of a small domestic use appropriation requires consultation with the 
Department. 

The Water Rights Division (Division) sent Mr. Cole a letter on November 30, 1999 and 
again on April 8, 2005, requesting he contact the Department to obtain a written 
clearance letter. The Division never received a letter from the Department regarding 
clearance for this SOU registration and consequently, Certificate R480 has not been 
renewed. 

Based on this information, it appears that Mr. Cole has not complied with the 
requirements for maintaining a SOU registration. Board literature on small domestics 
state "In order to maintain a registration, the registrant must renew the registration every 
five years by completing and submitting a renewal form and renewal fee." As stated 
above the State Water Code requires consultation with the Department prior to issuance 
of a SOU. 

The Department does have conditions which must be met to avoid impacts to beneficial 
uses due to this diversion. 
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Ms. Katherine Mrowka, Chief 
October 15, 2009 
Page Two 

This diversion was the subject of a complaint investigation with an inspection held on 
October 17, 2001. This diversion is also the subject of a protest on Water Right 
Application 29449 by the Department on March 17, 2000. We understand the Division 
regards these as separate issues, however, the point of diversion and impacts to 
resources are the same. 

As the Department stated in our November 20, 2001 letter to the Board, as well as in a 
letter to Mr. Cole, our primary concerns are for coho salmon (Onchorhynchus kisutch) 
which rear in the lower reach of Stanshaw Creek below Highway 96. Coho salmon are 
State- and federally-listed as "threatened." Coho salmon have undergone at least a 70% 
decline in abundance since the 1960s, and are currently at 6 to 15% of their abundance 
during the 1940s (Department, 2004 ). The presence of coho salmon in Stanshaw Creek 
was established by the Department during a field investigation. The North Coast 
Regional Water Quality Control Board's Draft Total Maximum Dailey Load for the 
Klamath River identifies Stanshaw Creek as an important refugia for coho salmon. 

The Department believes the Highway 96 culverts are currently a barrier to upstream 
migration of fish. The Department, therefore, has focused our concerns and mitigation 
measures on the 0.25 mile stream reach downstream of these culverts. This stream 
reach is characterized by deep pools, large woody debris, dense overhanging riparian 
cover shading the stream, and generally cool water temperatures thus providing good 
rearing and refuge habitat for juvenile coho salmon and steelhead trout (0. mykiss). 

Coldwater habitats such as those provided by Stanshaw Creek are important refuge for 
juvenile coho salmon which may need to escape the warmer temperatures, and low 
dissolved oxygen levels occasionally found in the Klamath River during the warm 
summer and early fall months. However, critical coldwater.refuge habitats for coho 
salmon and steel head trout in lower Stanshaw Creek need to be accessible to the fish, 
therefore, sufficient water needs to remain in the stream to maintain1 connectivity to the 
Klamath River year round. Mr. Cole's diversion takes water from Stanshaw Creek and 
discharges it into another watershed, Irvine Creek. 

The Department believes the Division should revoke Mr. Cole's SOU. He has not 
complied with regulations to obtain the water right in a lawful manner. 

If the Division still requests our conditions at this juncture, the following would be our 
preliminary recommendations: 

1. The Department currently proposes year-round bypass flows of 2.5 cubic feet-per
second (cfs) to be measured at the culverts below Highway 96 to mitigate potential 
impacts from the diversion on Stanshaw Creek. Our objective for these flows is to 
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Ms. Katherine Mrowka, Chief 
October 15, 2009 
Page Three 

ensure existing instream habitat conditions in Stanshaw Creek for coho salmon and 
steelhead are maintained. To accomplish this objective, the Department 
recommends the total stream flow be bypassed whenever it is less than the 
designated amount. 

Based on field reviews and best professional judgment, it was determined that 2.5 cfs 
should maintain connectivity and an adequate channel which allows young salmonids 
access to Stanshaw Creek from the Klamath River. However, the Department may 
require additional bypass flows in the future if conditions change such that 2.5 cfs is no 
longer adequate to allow salmonid passage at the mouth of Stanshaw Creek. Future 
modification of the barriers or more detailed studies may also indicate a need for higher 
instream flows. 

2. Pursuant to Fish and Game Code (Code) §1600 et seq., prior to any substantial 
diversion from a stream the applicant must notify the Department and obtain a lake 
or streambed alteration agreement (LSAA). Mr. Cole last applied for a LSAA in 
1999. Due to the listing of coho salmon significant change in conditions has 
occurred and his LSAA should be updated. 

3. The California Endangered Species· Act (CESA) (Code Sections 2090 to 2097) is 
administered by the Department and prohibits the take of plant and animal species 
designated by the Fish and Game Commission as either threatened or endangered 
in the State of California. If the project could result in the "take" of a State listed 
threatened or endangered species, the Responsible Party has the responsibility to 
obtain from the Department, a California Endangered Species Act Incidental Take 
Permit (CESA 2081 Permit). The Department may formulate a management plan 
that will avoid or mitigate take. If appropriate, contact the Department CESA 
coordinator at (530) 225-2300. 

4. All water diversion facilities shall be designed, constructed, and maintained so they 
do not prevent, or impede, or tend to prevent or impede the passing of fish 
upstream or downstream, as required by Fish and Game Code Section 5901. This 
includes, but is not limited to, maintaining or providing a supply of water at an 
appropriate depth, and velocity to permit volitional upstream and downstream 
migration of juvenile and adult salmonids. 

5. Notwithstanding any right the Responsible Party has to divert and use water, the 
Responsible Party shall allow sufficient water to pass over, around, or through any 
dam the party owns or operates to keep in good condition any fish that may exist 
below the dam, as required by Fish and Game Code Section 5937. 

The issuance of this letter by the Department does not constitute a valid water right or an 
LSAA. 
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Ms. Katherine Mrowka, Chief 
October 15, 2009 
Page Four 

If you have questions or comments regarding this memorandum, please contact Staff 
Environmental Scientist Jane Vorpagel at (530) 225-2124. 

cc: Ms. Jane Vorpagel 
Northern Region 
Department of Fish and Game 
601 Locust Street 
Redding, CA 96001 

ec: Mss. Jane Vorpagel, Donna Cobb, and Jane Arnold 
Mr. Jim Whelan, Warden Greg Horne 
Department of Fish and Game, Northern Region 
Jvorpage@dfg.ca.gov, Dcobb@dfg.ca.gov, Jwhelan@dfg.ca.gov, 
Ghorne@dfg.ca.gov, JArnold@dfg.ca.gov 

Ms. Nancy Murray 
Office of the General Counsel, Sacramento, CA 
Nmurray@dfg.ca.gov 

Messrs. Carl Wilcox and Paul Forsberg 
Water Branch, Sacramento, CA 
Cwilcox@dfg.ca.gov, Pforsber@dfg.ca.gov 
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S·.~te of California 

Memorandum 

To: Mr. Edward C. Anton, Chief 
Division of Water Rights 
State Water Resources Control Board 
Post Office Box 2000 
Sacramento, California 95812-2000 

Date: November 20, 2001 

From: Donald B. Koch, Regional Manager 
Northern California-North Coast Region 
Department of Fish and Game 
601 Locust Street, Redding, California 96001 

Subject: Complaint Investigation Relating to Application 29449 Doug Cole - Stanshaw Creek, 
Tributary to Klamath River, Siskiyou County 

The Department of Fish and Game has reviewed the subject application and attended 
two site visits with State Water Resources Control Board (Board) staff. The first field 
investigation was conducted by the Board's application and environmental section on July 26, 
2000, and the latest complaint inspection was held on October 17, 2001 . On March 17, 2000, 
we submitted a protest on the application which was accepted by the Board on April 4, 2000. 
Our protest is based on adverse environmental impacts which could result from reduced flows 
in Stanshaw Creek. Both the complaint and application refer to an existing unpermitted 
diversion of water from Stanshaw Creek. 

At the time our protest of this application was filed in March 2000, our primary COIJCern 
was protection of anadromous fish habitat in about a 0.25 mile reach of Stanshaw Creek from 
the Highway 96 crossing to the stream's confluence with the Klamath River. On April 27, 
2001 , the California Fish and Game Commission (Commission) accepted a petition to list coho 
salmon north of San Francisco Bay as an endangered species. Consequently, coho salmon 
are now considered as a candidate species pursuant to the California Endangered Species 
Act (CESA). On April 26, 2001 , emergency regulations adopted by the Commission pursuant 
to Fish and Game Code Section 2084 went into effect. These regulations remain in effect 
during the 12-month candidacy period and authorize the incidental take of coho salmon 
resulting from diversion of water. The Commission will likely make its final listing decision in 
early June 2002 and if they decide to list the species, the current Section 2084 incidental-take 
authorization for water diversions will terminate. After listing, take of coho salmon will be 
prohibited unless authorized under Fish and Game Code Section 2081 (b) or 2080.1. We urge 
the Board to consider the implications of their actions regarding subject complaint and final 
decision on water rights application #29449 in light of Fish and Game Code Section 2053 and 
the potential listing of coho salmon next year. 

During the complaint inspection, we were told that the merits of the complaint would be 
reviewed within 30 days and, therefore, we are submitting these comments and 
recommendations for the Board's consideration . Formal protest dismissal terms will be 
submitted to the application unit at a future date. 

SURNAME 
FG-455 !REV. \ / 92) 
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Mr. Edward C. Anton 
November 20, 2001 
Page Two 

Federally Listed coho salmon (Onchorhynchus kisutch) are known to exist in Stanshaw 
Creek. Coho salmon were listed as threatened under the Federal Endangered Species Act 
effective June 5, 1997, and as a candidate under the California Endangered Species Act on 
April 27, 2001. On two recent occasions, the Department has collected field information within 
Stanshaw Creek below the subject diversion in the area near its confluence with the Klamath 
River. On May 25, 2000, we collected 8 young of the year and 18 yearling steelhead trout in 
this area of Stanshaw Creek. On July 26, 2000, we sampled and found one juvenile coho 
salmon in Stanshaw Creek below the culverts which run under Highway 96. We believe the 
Highway 96 culverts are currently a barrier to upstream migration of fish and have, therefore, 
focused our concerns and mitigation measures on the 0.25 mile stream reach downstream of 
these culverts. This stream reach is characterized by deep pools, large woody debris, dense 
overhanging riparian cover shading the stream and generally cool water temperatures and 
thus provides good rearing and refuge habitat for juvenile coho salmon and steelhead trout. 
Coldwater habitats such as those provided by Stanshaw Creek are important refuges for 
juvenile coho salmon which may need to escape the warmer temperatures and low dissolved 
oxygen levels occasionally found in the Klamath River during the warm summer and early fall 
months. However, critical cold water refuge habitats for coho salmon and steelhead in lower 
Stanshaw Creek need to be accessible to the fish so sufficient water needs to stay in the 
stream to maintain connectivity to the Klamath River all year. 

The Department currently proposes year-round bypass flows of 2.5 cubic feet per 
second ( cfs) to be measured at the culverts below Highway 96 to mitigate potential impacts 
from the diversion on Stanshaw Creek. Our objective for these flows is to ensure existing 
instream habitat conditions in Stanshaw Creek for coho salmon and steelhead are maintained, 
water temperatures remain cold and year-round access to the stream from the Klamath River 
is guaranteed. To accomplish this objective, we recommend the total stream flow be 
bypassed whenever it is less than the designated amount. Based on field reviews and best 
professional judgment, it was determined that 2.5 cfs should maintain connectivity and an 
adequate channel which allows young salmonids access to Stanshaw Creek from the Klamath 
River. However, the Department may require additional bypass flows in the future if conditions 
change such that 2.5 cfs is no longer adequate to allow salmonid passage at the mouth of 
Stanshaw Creek. Future modification of the barriers or more detailed studies may also 
indicate a need for-higher instream flows. 

It is our understanding from discussions with Board staff that water is currently diverted 
from Stanshaw Creek even when there is not enough flow to run the hydroelectric generators. 
We believe this procedure results in water being wasted and not being put to beneficial use. 
This procedure typically occurs during critically dry periods when natural flows are needed to 
maintain salmonid access from the Klamath River to cooler water, rearing and refuge habitat 
found in Stanshaw Creek. If the stream flow in Stanshaw Creek is less than the amount 
needed to run the hydroelectric plant (3 cfs ), then water for power generation should not be 
diverted and the entire natural flow of Stanshaw Creek should be bypassed to maintain the 
downstream fishery resources. 
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Mr. Edward C. Anton 
November 20, 2001 
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During both inspections, various options were discussed which could help satisfy the 
required downstream flow conditions. We believe two options have merit for the Board and 
the owner to consider. One option would be returning diverted flows back to Stanshaw Creek 
after the water is used to generate electricity. Currently, tailwater is discharged to the adjacent 
drainage of Irvine Creek. Second, improvements to the open ditch system and/or updating the 
hydroelectric generation system may also allow the applicant to divert less water while still 
meeting the needs for domestic purposes and electric generation. 

If you have any questions or comments regarding this memorandum, please 
contact Environmental Scientist Jane Vorpagel at (530) 225-2124. 

cc: Mr. James R. Bybee 
National Marine Fishery Service 
777 Sonoma Avenue, Room 325 
Santa Rosa, California 95404 

Mr. Doug Cole, et al. 
92520 Highway 96 
Somes Bar, California 95568 

Ms. Jane Vorpagel 
Department of Fish and Game 
601 Locust Street 
Redding, California 96001 

1l ~ G. ~~ u. ~CV'-~~ R. fr-ed-~'I ~ Q /JL.(2_ 
N. '"'-A"~i J.- Lt~ L.. • W<LeC - \f c. .D - lAJA ti t ~ 

JV:scW:\Correspondence\2001\habitat conservation\Colecomplaint.wpd 
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e State \I\Al:er Resources Contlll Board 
Division of Water Rights . 

~ • Winston H. Hickox 
Secretary for 

Environmental 
Protection 

1001 I Street, 141h Floor• Sacramento, California 95814 • (916) 341-5377 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812-2000 

FAX (916) 341-5400 • Web Site Address: http://www.swrcb.ca.gov 
Division of Water Rights: http://www.waterrights.ca.gov 

Gray Davis 
Governor 

To: 

From: 

SUBJECT: 

Memorandum to File 

File Number 262.0 (47-40-01) Date: 
MAY 2 3 2002 

u 11rJ?J 4f~,a~ 
Charles A. Rich, Chief . i el Contreras ' 
Complaint Unit Environmental Specialist Ill 

Complaint Unit 

WATER RIGHTS COMPLAINT LODGED BY THE KLAMATH FOREST 
ALLIANCE AGAINST DOUG AND HEIDI COLE REGARDING DIVERSION OF 
WATER FROM STANSHAW CREEK IN SISKIYOU COUNTY 

BACKGROUND 

The Division of Water Rights (Division) received a complaint on June 18, 2001 from the 
Klamath Forest Alliance against Doug and Heidi Cole. This complaint contains the 
following allegations: 

1. The Cole's diversions are unauthorized as they exceed pre-1914 appropriative rights 
and the Cole's have no post-1914 appropriative rights for power diversions, as a 
permit has not been issued pursuant to pending Application A029449; and · 

2. The Cole's diversions adversely irnpact public trust resources in an unreasonable 
manner. 

Ms. Janet Goldsmith, legal counsel for the Coles, responded to this complaint via a 
letter dated August 20, 2001. This response contains the following assertions: 

1. The Cole's diversions have been continuous since before 1914 and are covered by 
a valid pre-1914 appropriative claim of right. 

2. The complainant has not provided any factual evidence indicating that the Cole's 
diversions are adversely impacting fishery resources in either Stanshaw Creek or 
the Klamath River. 

FIELD INVESTIGATION 

On October 17, 2001, staff of the Complaint Unit conducted a field investigation for the 
subject complaint. Prior to meeting the parties, Complaint Unit staff undertook a flow 
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. Memo to File Page 2 May 23, 2002 

measurement in Stan shaw Creek approximately 60 feet downstream of two culverts that 
pass underneath Highway 96. A flow of 0.61 cubic feet per second (cfs) was measured 
using a current velocity meter. Water temperature was measured at 8:30 a.m. to be 
52°F. The twin, semicircular culverts that carry the creek under Highway 96 are 
approximately 320 feet long, 6 feet high, and 10 feet wide each. The slope of the floor 
of these culverts is about 9%. All of these measurements were made with the aid of a 
laser range finder and/or tape measure. No debris was observed in the culverts, 
indicating that they were designed to be and function quite well as self-cleaning 
conduits. 

Complaint Unit staff then located the downstream end of the tailwater ditch coming from 
the Cole property a short distance above the point where unused water Is discharged to 
Irving Creek. Flow was measured to be 0.1 cfs with a current velocity meter. Water 
temperature was measured to be 54°F. 

Complaint Unit staff next met with the parties at the Marble Mountain Ranch dinning 
room. Approximately 30 individwals participated representing the following entities; 

• the Coles; including Mr. & Mrs. Cole and their legal counsel, Jan Goldsmith! 
• the Klamath Forest Alliance (KFA); Including Felice Pace for the KFA and their legal 

counsel, Don Mooney! 
• representatives of the California Department of Fish & Game (DF&G)i 
• representatives of the National Marine Fisheries Service (NMP.S): Including 

Dr. Stacy LI, 
• the Karuk Tribe: Including Toz Soto, their fisheries biologist, several tribal elders and 

numerous tribe members, 
• Konrad Fischer, son of.James Fischer, who owns the property along the southern 

bank of Stanshaw Creek between Highway 96 and the Klamath River, and the 
caretaker for this property who lives there on a continuous basis, and 

• Charles Rich and Michael Contreras from the Divh~ion's Complaint Unit 

Complaint Unit staff started the meeting by explaining the typical complaint prooe1;1s: 

1) complaint is filed, 
2) answer is reqyested, 
3) answer to complaint ls provided at the option of the respondent. 
4) Complaint Unit staff conduct field investigation if necessary, and 
5) a Report of Investigation is prepared and transmitted to the parties along with 

recommendations for action regarding the complaint. 

Complaint Unit staff also explained the adjudicatory authority of the State Water 
Resources Control Board (SWRCB) with respectto pre-1914 appropriative rights. The 
pre-1914 appropriative claims of right of the Coles were discussed. 
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After this discussion, several parties stated that they believe the Cole's diversions are 
adversely impacting anadromous fish that frequent Stanshaw Creek. Complaint Unit 
staff pursued this topic and asked what evidence is available to support these 
allegations. The parties present were unable to identify much evidence. They indicated 
that no formal studies regarding public trust resources in Stanshaw Creek have been 
undertaken. Visual observations of juvenile fish in the creek have been made. Several 
biologists indicated that they believe lower Stanshaw Creek provides a thermal refuge 
or "refugia" for juvenile fish when temperatures in the Klamath River reach lethal levels. 
They stated that sufficient flow to maintain a continuous connection with the river are 
very important. 

Some of the parties also argued that Stanshaw Creek may provide spawning habitat for 
adult salmon or steelhead trout. However, they were unable to provide any substantial 
evidence in support of these allegations. 

Complaint Unit staff asked if the Cole's tailwater that is discharged into Irving Creek 
provides more benefit to fish life in Irving Creek than it would to fish life if left in 
Stanshaw Creek. All of the biologists present indicated that Irving Creek has sufficient 
water to provide adequate habitat. Adding water diverted from Stanshaw Creek would 
not increase this habitat significantly. They felt, however, that leaving the water in 
Stanshaw Creek would be more beneficial if additional areas of thermal refuge were 
generated as a result. 

After the discussion in the dining room ended, the parties proceeded to the Cole's 
powerplant and then on to the point of diversion (POD) on Stanshaw Creek. The flow 
was too low to generate power but water was being bypassed around the plant for 
irrigation. Complaint Unit staff visually estimated this flow to be approximately 0.6 cfs. 
The flow in Stanshaw Creek immediately upstream of the POD was measured with a 
current velocity meter to be 1.16 cfs. The creek in this reach consists of large boulders 
that form a fairly continuous group of cascading pools. There was no section where a 
highly accurate flow measurement could be made due to the steep grade and large 
numbers of rocks, many of which can be washed downstream during high flow events. 
The flow in the diversion canal just below the POD was measured to be 0.68 cfs using a 
current velocity meter. 

The inspection party then proceeded to the lower reach of Stanshaw Creek along the 
property owned by Mr. Fischer. The creek would normally end in a small pool that is 
separated at low flows from the river· by a sand bar on which extensive amounts of 
phreatophytic vegetation exists. The Fisher's caretaker indicated that he maintains a 
hand-dug channel between this pond and the river along the downstream periphery of 
the sand bar during the summer, low-flow period, to enable juvenile fish to enter the 
lower reach of the creek. Flow in the creek about 100 - 200 feet above the terminal 
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pool was estimated1 to be no more than 0.41 cfs. Water temperature was measured 
during the mid-afternoon period to be 56°F. At low flows2

, the entire reach of Stanshaw 
Creek between the highway and the confluence with the Klamath River is essentially a 
series of cascading pools. The stream in this reach is covered by a dense riparian 
canopy. Complaint Unit staff asked Dr. Li if juvenile fish would have a difficult time 
accessing these pools with the existing flows as there were no runs or riffles present, 
only cascades between each pool. Dr. Li stated that juvenile fish would have no 
problem accessing the pools with the flows occurring during the inspection. The 
inspection ended at this time. 

ANALYSIS 

The following issues need to be addressed in order to resolve the current complaint: 

1. Unauthorized diversion 
2. Adverse impacts to prior right holders 
3. Unreasonable impacts to public trust resources 

Unauthorized Diversion of Water 

The KFA contends that the Coles do not have sufficient pre-1914 appropriative rights to 
justify current diversions. The Cole's legal counsel has responded by claiming pre-1914 
appropriative rights for all diversions. Past correspondence prepared by various 
individuals within the Division has contained questions about the validity of these 
claims. However, the SWRCB does not have adjudicatory authority regarding pre-1914 
appropriative rights. When allegations are made that a pre-1914 appropriative right 
does not exist or is inadequate to justify all existing diversions, Complaint Unit staff 
analyze the situation to see if they believe sufficient evidence is available to dispute the 
claimed rights such that a court of competent jurisdiction would likely agree. If such 
evidence exists, Complaint Unit staff typically recommend that the diverter be asked to 
take action to rectify the unauthorized diversion. If the diverter fails to take adequate 
action, appropriate enforcement action may follow. 

At the meeting previous to the physical investigation, Complaint Unit staff explained that · 
recently provided evidence by the Cole's legal counsel in response to the complaint 
appeared to support a claim that diversion from Stanshaw Creek to the Marble 

1 
- The stream did not contain a smooth flowing section in this reach in which to take a standardized flow 

measurement. Consequently, the flow was estimated with a current velocity meter by measuring the 
general dimensions of a "v"-shaped spill plume from a pool and the central velocity of the plume. 

2 
- Based on visual observation of the hydraulic characteristics of the lower stream channel in relation to 

the flow measured during the field investigation, Complaint Unit staff believe that this lower reach of 
Stanshaw Creek remains a series of cascading pools until flows in the creek become large in comparison 
to the Cole's ability to divert water (e.g., >15 cfs flow vs 3 cfs diversion). 
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Mountain Ranch was initiated well before 1914 for domestic and irrigation purposes, 
and has been maintained in a continuous or diligent fashion ever since. Complaint Unit 
staff believe that the current diversion and use of water for domestic and irrigation 
purposes is no greater than and, quite possibly, somewhat smaller than maximum 
historic diversions as a portion of the area that was apparently irrigated for many years 
both before and after 1914 has been converted to resort housing or other facilities, and 
is no longer being irrigated. 

Even though legal counsel for the Coles claimed a pre-1914 appropriative right for 
power purposes in her letter of August 20, 2001, Complaint Unit staff are not aware of 
any specific evidence supporting such a claim. Based on previous discussions with 
Mrs. Cole's father, Mr. Squires, Complaint Unit staff currently believe that the initial 
application ofwaterfor power purposes occurred shortly after the end of World War II, 
even, though the original pelton wheel employed dates from the early 1900's. However, 
Application A029449 is pending and, if approved, would cover all existing and 
anticipated diversions for power purposes. 

While diversions pursuant to a pending application are technically not authorized until a 
permit is actually issued, diversions prior to a determination regarding issuance of a 
permit is very common, especially for long-standing diversions such as the Cole's.· The 
SWRCB has discretion whether to take enforcement action against an unauthorized 
diversion of water. Upon reviewing a complaint, the SWRCB may decide not to take 
enforcement action, or to defer consideration of enforcement. The SWRCB may 
consid.er several factors when deciding whether to pursue enforcement. One factor the 
SWRCB weighs is the willingness of the water diverter to legitimize the diversion. The 
SWRCB may choose not to enforce against a person who files an application promptly 
upon notification of the complaint, and diligently pursues the application, including 
cooperation in providing information requested by the SWRCB and compliance with 
other requirements of the application process. While the Cole's application (A029449) 
has been pending for an extraordinarily long time, there is no indication in the 
application file that the Coles have not pursued approval of their application in a diligent 
fashion. 

Another weighed factor is the extent of injury caused by the water diversion. If an 
investigation shows the unauthorized diversion is causing little or no injury to 
established right holders or to public trust values, the SWRCB may decide not to take 
enforcement action. The SWRCB may also consider the degree of hardship 
enforcement would impose on persons who rely on the diversion of water in deciding 
whether to take enforcement action in response to a complaint. The application of 
these factors, as they apply to this complaint, are discussed below. 
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Adverse Impacts to Prior Right Holders 

While the KFA complaint does not contain allegations that the Cole's diversions are 
adversely impacting downstream diverters, a protest was filed against A029449 by 
T. James Fisher, J.W. Fisher Logging Company, and Phylis Fisher alleging potential 
injury to prior rights. In view of the KFA complaint and the inspection by Complaint Unit · 
staff, the potential for adverse impacts to downstream diverters along Stanshaw Creek 
is also being evaluated as part of this investigation. 

According to the caretaker for the Fisher property, water is diverted from Stanshaw 
Creek a short distance downstream of the Highway 96 culverts for domestic and some 
minor irrigation use. Diversions at this location apparently began after 1914. The 
Division has no record of a post-1914 appropriative right covering this diversion. 
Consequently, these diversions are presumably made under a riparian claim of right3• 

Complaint Unit staff are not aware of any evidence that would suggest that such a 
claim of right would not be upheld by a court of competent jurisdiction. · 

Complaint Unit staff understand that the Cole's basis of right for diversion from 
Stanshaw Creek consists of: · 

1. Pre-1914 appropriative claim of right for domestic/ irrigation use. This right has not 
been quantified or a definitive priority established by court action. The maximum 
diversion rate that might be justified is the capacity of the ditch. The date of priority 
for this right may be as early as 1880. 

2. Application A029449 - This pending application is for 3.0 cfs year round diversion 
for power purposes. A permit has not been issued for this application. 
Consequently, diversion of water under this right has not been approved. The date 
of priority for this right, if the application is approved, would be March 27, 1989. 

3. Small Domestic Registration D030945R - This certificate authorizes year round 
diversion to off-stream storage of up to 1 O acre-feet per annum in the small reservoir 
located near the bottom end of the Cole ditch. The date of priority for this right is 
September 17, 1999. 

The Fisher riparian claim of right has a higher priority than that of A029449 and 
D030945R. The relative priorities of the Fisher riparian claim and the Cole's pre-1914 
appropriative claim of right is more difficult to evaluate. Only a court of competent 
jurisdiction has the power to adjudicate these rights. Riparian rights typically have the 
highest priority in California. However, a riparian right attaching to a particular parcel of 

3 
- The Division has no record of a Statement of Water Diversion and Use (Statement} being filed for this 

diversion and use of water. Unless this diversion and use is included in the reports of some other entity, 
a Statement should be filed. 
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land is generally subject to appropriative rights established by diversion upon the vacant 
public domain before the first valid steps were taken to acquire said parcel of land from 
the United States, whether diversion was made at points upstream or downstream. 
Because diversion of water to the Cole's property may have been initiated before steps 
were taken to obtain the Fisher property from the government, the Cole's pre-1914 
appropriative claim of right may have a higher priority than the Fisher riparian claim of 
right. 

Flows in Stanshaw Creek will most likely be sufficient to satisfy the demands of both the 
Cole and the Fisher interests except during the low flow periods of the irrigation season. 
During this period of time, the diversion of water pursuant A029449 and D030945R is 
often incidental to the Cole's pre-1914 claim of right. Consequently, unless all or a 
portion of the Cole's diversion of water is being made exclusively for: (1) power 
purposes or (2) to fill the small reservoir on the Cole property, any disputes over 
competing rights would need to be resolved in the court system by determining the 
relative priorities of the riparian and pre-1914 appropriative claims of right. 

Unreasonable Impacts to Public Trust Resources 

Complaints containing allegations of unreasonable adverse impacts to public trust 
resources by diverters are often evaluated differently depending upon the basis of right. 
If the diverter appears to possess a valid basis of right for the diversion, evidence must 
be available to support allegations that the water diverted has caused, or is likely to 
cause, an unreasonable adverse impact to the public trust, i.e. the public's right to use 
the State's waters for instream purposes such as recreation, navigation, and fish and 
wildlife4

• In order to make this finding, evidence should be available to demonstrate 
that: 

a. public trust resources exist in the stream; 

b. these resources are being adversely impacted due to the diversions from the 
str~am by the water right holder and not by normal variances in the water supply 
or other factors that are beyond the control of the water right holder, such as land 
use development, discharge of pollutants, etc. by other parties; 

c. the impacts on public trust resources are significant, considering both the 
magnitude of the impact and the sensitivity and significance of the public trust 
resources affected; and 

4 
- In other words, evidence must be available to demonstrate the likelihood that unreasonable impacts 

are occurring rather than requiring the diverter to demonstrate that adverse impacts are not likely to 
occur. This is synonymous with the "innocent until proven gui/ty"concept of the law. 
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d. the protection of public trust resources is feasible, considering any reduction or 
cessation of diversions that may be necessary to protect the public trust and 
whether the public interest in those diversions may outweigh the adverse impacts 
on the public trust. 

If the diversion is being made pursuant to a pending application for which a permit is 
being diligently pursued and "prima facie" evidence is available suggesting that the 
diversion may be causing adverse impacts to public trust resources, the Division will 
typically direct the diverter to take action to prevent or mitigate the impacts or, if 
necessary, terminate the diversion. 

With respect to the Cole's diversion pursuant to their pre-1914 appropriative .claim and 
D030945R, the burden of demonstrating that public trust resources are being adversely 
impacted in an unreasonable fashion rests with the KFA. The test of potential harm and 
need for corrective action is considerably less for the Cole's pending application. 

The KFA alleges that the Cole's diversion of water is adversely impacting anadromous 
fish that utilize Stanshaw Creek. Very little information is available regarding the use of 
this water body by anadromous fish. The DF&G submitted a memorandum dated 

. November 20, 2001, and the NMFS submitted a letter dated November 15, 2001, 
(copies attached) regarding the Cole's diversion of water. Both documents discuss the 
status of anadromous fish pursuant to state and federal endangered species laws and 
make recommendations regarding "protest dismissal terms". However, the complaint 
investigation process is not intended to resolve "protests". Instead, the purpose of a 
complaint investigation is to determine what type of evidence is currently available. 
Neither one of these documents provides or references much evidence. 

Complaint Unit staff believe that use of Stanshaw Creek by anadromous fish is 
generally limited to the reach from the Highway 96 culverts to the Klamath River. These 
culverts appear to have been designed to be self-cleaning due to the steep slope. 
Complaint Unit staff noted that there was essentially no sediment or debris inside these 
culverts, indicative that high scour velocities are maintained. High water velocities 
coupled with the length of these conduits probably prevent movement of spawning or 
juvenile fish upstream. This conclusion appears to be consistent with those of both the 
DF&G and the NMFS. Th·e NMFS letter states: "The culvert under Highway 96 at 
Stanshaw Creek is listed on resource agencies master list for culverts with passage 
problems. Ca/Trans has stated that they will replace the culvert in the future to allow 
salmonid passage." While removal of the culverts might change the situation, this task 
will be a significant undertaking and is not likely to occur anytime soon. Consequently, 
until such time as the culverts are actually removed, Complaint Unit staff believe that 
only those actions by the Coles that would have a bearing on the health and well being 
of fishery resources in Stanshaw Creek between Highway 96 and the Klamath River 
need be addressed. 
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The DF&G memo contains the following recommendation: 

The Department proposes year-round bypass flows of 2.5 cubic feet per second 
· (cfs) to be measured at the culverts below Highway 96 to mitigate potential 
impacts from the diversion on Stanshaw Creek. Our objective for these flows is 
to ensure existing instream habitat conditions in Stanshaw Creek for coho 
salmon and steelhead are maintained, water temperatures remain cold and year
round access to the stream from the Klamath River is guaranteed. To 
accomplish this objective, we recommend the total stream flow be bypassed 
whenever it is less than the designated amount. Based on field reviews and best 
professional judgment, it was determined that 2.5 cfs should maintain 
connectivity and an adequate channel which allows salmonids access to 
Stanshaw Creek from the Klamath River. However, the Department may require 
additional bypass flows in the future if conditions change such that 2.5 cfs is no 

. longer adequate to allow salmonid passage at the mouth of Stanshaw Creek. 
Future modification of the barriers or more detailed studies may also indicate a 
need for higher instream flows. 

During the meeting portion of the inspection, biologists representing the DF&G, the 
NMFS, and the Karuk Tribe all stated that temperatures in the Klamath River often 
reach lethal levels during the warmer months of the year. They believe that small, side 
tributaries with cold water flows such as Stanshaw Creek provide "thermal refuges" that 
are crucial to the survival of juvenile anadromous fish. 

On the day of the complaint inspection, water temperature was measured at 52°F in the 
early morning with a flow of 0.61 cfs5

• Water temperature in the mid-afternoon 
downstream of the "Fisher" POD was measured at 56°F with a flow of 0.41 cfs6

• Water 
temperature was measured by Division staff on July 26, 2000, and found to be 54°F. 
No flow measurements were taken at that time, but photographs of the culverts indicate 
that flows were higher; possibly in the 2-3+ cfs range. According to the Environmental 
Field Report for this visit, water temperature is not an issue. Complaint Unit staff agree. 
The lower portion of Stanshaw Creek contains excellent cover and there is no evidence 
currently available to indicate that the Cole's diversion of water creates a temperature 

5 
- Making good flow measurements in a channel containing mainly pools and cascades with a current 

velocity meter is extremely difficult. Consequently, these measurements are not considered highly 
accurate, but instead should only be used for an idea of the relative amounts of flow present. 

6 
- This measurement was made at the request of KFA and fishery representatives. Complaint Unit staff 

were reluctant to undertake a me!:lsurement in a reach of the creek that consisted solely of pools and 
cascades. This measurement was quite rudimentary and may only have an accuracy of ±50%. 
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problem in the reach between Highway 96 and the Klamath River as long as minimum 
flows are maintained similar to those occurring during the complaint investigation. 

The reach of Stanshaw Creek between the Highway 96 culverts and the Klamath River 
consists of a series of cascading pools with essentially no runs or riffles present during 
periods of low flow. Complaint Unit staff believe that this lower reach of Stanshaw 
Creek remains a series of cascading pools until flows in the creek become quite large in 
comparison to the Cole's ability to divert water. Bypass flows on the order of% to 1 cfs 
should produce essentially the same amount and quality ofhabitat as flows on the order 
of 2 - 3 cfs. Consequently, as summer flows decrease due to either a recession in the 
natural hydrograph or diversions by the Coles, there shouldn't be much change in the 
spatial habitat available to fish. 

The channel configuration indicates that winter flows are much higher than the flows the 
Coles might divert. These flows may produce conditions that allow anadromous fish to 
spawn. However, diversion by the Coles during these periods should also have 
negligible effect on the fish. 

The fishery biologists pointed out that the cold water habitat of Stanshaw Creek is of 
little value if the Coles do not bypass sufficient flows of water to provide access between · 
the river and the creek. Our inspection revealed that there was no natural surface 
connection between the creek and the river at the time of the inspection. Flows in the 
creek terminated in a pool that is separated at low flows from the river by a sand bar on 
which extensive amounts of phreatophytic vegetation exists. Significant quantities of 
water can no doubt seep through the sand bar before a natural surface flow connection 
with the river occurs. The sand bar is most likely a dynamic phenomenon and may not 
be in place every year.or at all times of the year. However, the extent of the vegetation 
on the sand bar indicates that this is not a fleeting fixture. 

While at times there may not be a natural surface connection with the river, the 
caretaker for the Fisher property showed us a hand-dug channel that he maintains 
between the river and the pond. This channel provides some access to the creek and 
the thermal refuge found therein. Consequently, there is a benefit in maintaining 
sufficient flow in the lower reach to keep the artificial channel flowing. Dr. Li indicated 
that the flows existing at the time of the inspection were quite adequate to provide for 
passage of juvenile fish from the river to the thermal refuge in the pools. Consequently, 
flows similar to those observed during the inspection on October 17, 2001, would 
appear to be adequate. 

Undertaking measurements of flows in the creek would be an extremely difficult, if not 
impossible, task. Conditions in the creek are such that installation of a device(s) that 
would enable measurement of flows (e.g., flume, weir, or stage vs. flow correlation) 
would require a major construction effort coupled with maintenance and possible 
reconstruction on a continual basis. A more practical method of measuring bypasses 
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would be to divert all of the low flows into the Cole's ditch and use an appropriately 
designed "splitter box" to ensure that a minimum flow is returned back to the creek in 
the immediate vicinity of the diversion. However, this would require the construction of a 
dam to direct all flow into the ditch before returning a set amount or percentage of flow 
back to the creek. The DF&G has obtained an injunction that prohibits installation of 
such a dam. Consequently, a reasonable request would be that the Coles bypass 
sufficient flow at all times at their POD to provide continuity of flow between Stanshaw 
Creek below the Highway 96 culverts and the Klamath River. If the Fisher's caretaker 
does not maintain the artificial channel between the terminal pool and the river, the 
Coles should still bypass sufficient water to maintain flow between the pools located 
downstream of the Highway 96 culverts in order to maintain habitat for any fishlife that is 
present in this reach. If the DF&G is willing to allow full diversion of the creek into the 
Cole's ditch, a measurable bypass requirement should be established, probably on the 
order of% to 1 cfs based on further analysis of the amount of bypass necessary to 
maintain hydraulic continuity between lower Stanshaw Creek and the Klamath River. 

The KFA did not file a complaint against the Fishers and neither the DF&G or the NMFS 
have indicated any concerns with their diversion. However, the Fisher diversion is · 
capable of removing water from Stanshaw Creek in the same manner as the Cole's 
diversion; albeit at a smaller rate. Consequently, if flows in lower Stan shaw Creek are 
inadequate to maintain public trust resources, the Fishers may also need to reduce their 
diversion of water. Determining which diversion needed to be reduced first, either the 
Cole's or the Fisher's, could only be established after a court rules on the relative 
priorities of both diversions. 

PHYSICAL SOLUTION 

There may be a physical solution that would be of benefit to all sides of this situation. 
The "fishery advocates" would like to see more water passed below the Cole's POD. 
The Coles want to be able to divert sufficient water to generate power and maintain 
consumptive water uses at their guest ranch. One way of possibly meeting both 
interests would be to move the power generation facility completely into the Stanshaw 
Creek watershed. This would require construction of a diversion dam capable of 
diverting most, if not all, of the flow of the creek into a pen stock. The generating unit 
would be located down gradient along the creek, possibly immediately upstream of the 
Highway 96 culverts. Power would be transmitted over the drainage divide to the guest 
ranch. The diversion dam could be designed and constructed to provide a minimum 
bypass flow before any water is diverted from the creek to maintain a minimum flow 
between the diversion structure and powerplant discharge. A consumptive use water 
supply line(s) could also be run from the diversion dam to the ranch to provide a 
pressurized water system capable of operating an automated sprinkler irrigation system 
and domestic water supply system. 
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The Coles would benefit with increased power production especially during the summer, 
low flow season. This would save them considerable costs associated with generating 
power using an expensive fossil fuel generator. The pressurized water line(s) would 
also allow them to develop a more efficient irrigation system that could be automated; 
thus saving labor costs as well. The pressurized system would also reduce the amount 
of labor required to maintain the current ditch; especially during storm events when 
overland runoff coupled with fallen leaves and tree limbs pose a significant threat to the 
integrity of the ditch. 

The "fishery advocates" would benefit by seeing dramatically increased flows in the 
lower reaches of Stanshaw Creek during the summer, low-flow period due to a 
reduction in the amount of water diversions necessary to maintain the current irrigation, 
domestic, and power uses7

• Complaint Unit staff are not currently aware of compelling 
evidence suggesting that a significant benefit would accrue to instream uses of water by 
increasing the flow over that currently existing in this reach of the creek during the low
flow period of the year. However, the complainant, DF&G, NMFS, and many interested 
parties seem to believe that substantial benefit would be gained. Because determining 
appropriate instream flow needs is not an exact science, providing additional flows 
might provide some, as yet, undocumented benefits to instream uses. Complaint Unit 
staff are not aware of any adverse impacts that would occur by increasing instream 
flows if a physical solution were to be implemented. Erring on the side of public trust 
uses is always desirable; especially if the rights of consumptive water users can be 
maintained or enhanced at the same time. 

In order to implement a physical solution such as described above, the penstock and 
powerplant would need to be relocated onto land currently owned by the U.S. Forest 
Service. The Cole's diversion and conveyance ditch were initiated before the National 
Forest was established. This has essentially "grandfathered" these facilities and has 
most likely significantly reduced the amount of regulatory authority the Forest Service 
has over these facilities. Moving the penstock and powerplant would subject the Coles 
to additional regulation by the Forest Service. In view of the concerns expressed by the 
"fishery advocates" including th~ protests and complaints filed, the Coles are not likely 
to be willing to enter into a physical solution unless adequate guarantees can be 
provided that their diversion and use of water would not be placed in any greater 
jeopardy than currently exists. This might necessitate a land exchange with the Forest 
Service or development of some other type of legal agreement or contract between the 
parties. 

7 
- Application 29449 has not yet been approved. Complaint Unit staff assume that any permit that may 

be issued pursuant to this filing will be conditioned upon compliance with all necessary activities to 
prevent any unreasonable adverse impacts to instream uses. Consequently, a physical solution would 

· not provide much benefit based strictly upon diversions for power purposes. Most of the benefit would be 
based on reductions to diversions for irrigation and/or domestic uses. 
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CONCLUSIONS 

1. A court of competent jurisdiction would most likely confirm that the Coles have a 
valid pre-1914 appropriative right to divert water from Stanshaw Creek for full 
domestic and irrigation purposes at the Marble Mountain Ranch. 

2. Evidence has not been submitted to substantiate a pre-1914 appropriative right for 
power purposes but A029449, if approved, should cover all diversions for power 
purposes. 

3. With the current irrigation system, most diversions for power purposes during the 
low-flow periods of the year are incidental to domestic and irrigation needs. 

4. Prima facie evidence is available to indicate that lower Stanshaw Creek does 
provide habitat for "thermal refuge" when temperatures in the Klamath River become 
detrimental to the health and well being of fish life. 

5. Bypasses similar to those present during the field investigation should provide 
adequate habitat for thermal refuge purposes. 

6. Measuring flows on a regular basis in Stanshaw Creek is not practical. Any 
requirement to measure minimum bypass flows should not be established unless 
the requirement acknowledges that a sufficient diversion of water will be allowed into 
the Cole's ditch to cover both the diversion and bypass requirement with subsequent 
measurement ar:,d release of bypasses back into the stream. 

7. Considerable benefit might accrue to all sides of this dispute if an appropriate 
physical solution were to be implemented. 

RECOMMENDATIONS 

1. That the Coles be directed to cease all diversion of water whether pursuant to a pre-
1914 appropriative claim of right or post-1914 appropriative rights derived from 
Application 29449 or Small Domestic Registration D030945R unless sufficient flow is 
passed below their POD to maintain a flow in lower Stans haw Creek below the 
Highway 96 culverts similar to that present during the October 17, 2001, field 
investigation c~o.7 cfs). 

2. That the required bypass flow be determined in one of two fashions: 

a) if full diversion of the creek into the Cole's ditch is not allowed, the flow should 
be visually estimated so that sufficient flow would be available to fill a small, 
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hand-dug ditch between the terminal pool of Stanshaw Creek and the Klamath 
River; or 

b) if full diversion of the creek into the Cole's ditch is allowed, a device shall be 
installed capable of bypassing sufficient flow to maintain 0.7 cfs in the creek 
below the Highway 96 culverts before any water is passed down the diversion 
ditch to Marble Mountain Ranch. 

3. That the complaint filed by KFA against the Coles be closed. 

4. That the parties give serious consideration to a physical solution similar to that 
discussed above. 
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State of Califomla 

Memorandum 

To: Mr. Edward C. Anton, Chief 
Division of Water Rights 
State Water Resources Control Board 
Post Office Box 2000 
Sacramento, California 95812-2000 

Date: November 20, 2001 

From: Donald B. Koch, Regional Manager 
Northern California-North Coast Region 
Department of Fish and Game 
601 Locust Street, Redding, California 96001 

subject: Complaint Investigation Relating to Application 29449 Doug Cole- Stanshaw Creek, 
Tributary to Klamath River, Siskiyou County 

The Department of Fish and Game has reviewed the subject application and attended 
two site visits with State Water Resources Control Board (Board) staff. The first field 
investigation was conducted by the Board's application and environmental section on July 26, 
2000, and the latest complaint inspection was held on October 17, 2001. On March 17, 2000, 
we submitted a protest on the application which was accepted by the Board on April 4, 2000. 
Our protest is based on adverse environmental impacts which could result from reduced flows 
in Stanshaw Creek. Both the complaint and application refer to an existing unpermitted 
diversion of water from Stanshaw Creek. 

At the time our protest of this application was filed in March 2000, our primary concern 
was protection of anadromous fish habitat in about a 0.25 mile reach of Stanshaw Creek from 
the Highway 96 crossing to the stream's confluence with the Klamath River. On April 27, 
2001, the California Fish and Game Commission (Commission) accepted a petition to list coho 
salmon north of San Francisco Bay as an endangered species. Consequently, coho salmon 
are now considered as a candidate species pursuant to the California Endangered Species 
Act (CESA). On April 26, 2001, emergency regulations adopted by the Commission pursuant 
to Fish and Game Code Section 2084 went into effect. These regulations remain in effect 
during the 12-month candidacy period and authorize the incidental take of coho salmon 
resulting from diversion of water. The Commission will likely make its final listing decision in 
early June 2002 and if they decide to list the species, the current Section 2084 incidental-take 
authorization for water diversions will terminate. After listing, take of coho salmon will be 
prohibited unless authorized under Fish and Game Code Section 2081 (b) or 2080.1. We urge 
the Board to consider the implications of their actions regarding subject complaint and final 
decision on water.rights application #29449 in light of Fish and Game Code Section 2053 and 
the potential listing of coho salmon next year. 

During the complaint inspection, we were told that the merits of the complaint would be 
reviewed within 30 days and, therefore, we are submitting these comments and 
recommendations,for the Board's consideration. Formal protest dismissal terms will be 
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submitted to the application unit at a future date 
Mr. Edward C. Anton 
November 20, 2001 
Page Two 

Federally Listed coho salmon (Onchorhynchus kisutch) are known to exist in Stanshaw 
Creek. Coho salmon were listed as threatened under the Federal Endangered Species Act 
effective June 5, 1997, and as a candidate under the California Endangered Species Act on 
April 27, 2001. On two recent occasions, the Department has collected field information within 
Stanshaw Creek below the subject diversion in the area near its confluence with the Klamath 
River. On May 25, 2000, we collected 8 young of the year and 18 yearling steelhead trout in 
this area of Stanshaw Creek. On July 26, 2000, we sampled and found one juvenile coho 
salmon in Stanshaw Creek below the culverts which run under Highway 96. We believe the 
Highway 96 culverts are currently a barrier to upstream migration of fish and have, therefore, 
focused our concerns and mitigation measures on the 0.25 mile stream reach downstream of 
these culverts. This stream reach is characterized by deep pools, large woody debris, dense 
overhanging riparian cover shading the stream and generally cool water temperatures and 
thus provides good rearing and refuge habitat for juvenile coho salmon and steelhead trout. 
Coldwater habitats such as those provided by Stanshaw Creek are important refuges for 
juvenile coho salmon which may need to escape the warmer temperatures and low dissolved 
oxygen levels occasionally found in the Klamath River during the warm summer and early fall 
months. However, critical cold water refuge habitats for coho salmon and steelhead in lower 
Stanshaw Creek need to be accessible to the fish so sufficient water needs to stay in the 
stream to maintain connectivity to the Klamath River all year. 

The Department currently proposes year-round bypass flows of 2.5 cubic feet per 
second (cfs) to be measured at the culverts below Highway 96 to mitigate potential impacts 
from the diversion on Stanshaw Creek. Our objective for these flows is to ensure existing 
instream habitat conditions in Stanshaw Creek for coho salmon and steelhead are maintained, 
water temperatures remain cold and year-round access to the stream from the Klamath River 
is guaranteed. To accomplish this objective, we recommend the total stream flow be 
bypassed whenever it is less than the designated amount. Based on field reviews and best 
professional judgment, it was determined that 2.5 cfs should maintain connectivity and an 
adequate channel which allows young salmonids access to Stanshaw Creek from the Klamath 
River. However, the Department may require additional bypass flows in the future if 
conditions change such that 2.5 cfs is no longer adequate to allow salmonid passage at the 
mouth of Stanshaw Creek. Future modification of the barriers or more detailed studies may 
also indicate a need for higher instream flows. 

It is our understanding from discussions with Board staff that water is currently diverted 
from Stanshaw Creek even when there is not enough flow to run the hydroelectric generators. 
We believe this procedure results in water being wasted and not being put to beneficial use. 
This procedure typically occurs during critically dry periods when natural flows are needed to 
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maintain salmonid access from the Klamath River to cooler water, rearing and refuge habitat 
found in Stanshaw Creek. If the stream flow in Stanshaw Creek is less than the amount 
needed to run the hydroelectric plant (3 cfs), then water for power generation should not be 
diverted and the entire natural flow of Stanshaw Creek should be bypassed to maintain the 
downstream fishery resources. 
Mr. Edward C. Anton 
November 20, 2001 
Page Three 

During both inspections, various options were discussed which could help satisfy the 
required downstream flow conditions. We believe two options have merit for the Board and 
the owner to consider. One option would be returning diverted flows back to Stanshaw Creek 
after the water is used to generate electricity. Currently, tailwater is discharged to the 
adjacent drainage of Irvine Creek. Second, improvements to the open ditch system and/or 
updating the hydroelectric generation system may also allow the applicant to divert less water 
while still meeting the needs for domestic purposes and electric generation. 

If you have any questions or comments regarding this memorandum, please 

contact Environmental Scientist Jane Vorpagel at (530) 225-2124. 

cc: Mr. James R. Bybee 
National Marine Fishery Service 
777 Sonoma Avenue, Room 325 
Santa Rosa, California 95404 

Mr. Doug Cole, et al. 
92520 Highway 96 
Somes Bar, California 95568 

Ms. Jane Vorpagel 
Department of Fish and Game 
601 Locust Street 
Redding, California 96001 

JV:scC:\Documents and Settings\jvorpage\Local Settings\Temp\Colecomplaint.wpd 
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State of Ca111·ornia 

\.. 
Memor a nu~m 

To: Mr. Edward C. Anton, Chief 
Division of Water Rights 
State Water Resources Control Board 
Post Office Box 2000 
Sacramento, California 95812-2000 

Date: November 20, 2001 

-~B,·~ 
From: ~~onald B. Koch, Regio~anager 

ov f.Jorthern California-North Coast Region 

Department of Fish and Game 

Subject: 

601 Locust Street, Redding, California 96001 

' 

Complaint Investigation Relating to Application 29449 Doug Cole - Stanshaw Creek, 
Tributary to Klamath River, Siskiyou County 

The Department of Fish and Game has reviewed the subject application and attended 
two site visits with State Water Resources Control Board (Board) staff. The first field 
investigation was conducted by the Board's application and environmental section on July 26, 
2000, and the latest complaint inspection was held on October 17, 2001. On March 17, 2000 , 
we submitted a protest on the application which was accepted by the Board on April 4, 2000. 
Our protest is based on adverse environmental impacts which could result from reduced flows 
in Stanshaw Creek. Both the complaint and application refer to an existing unpermitted 
diversion of water from Stanshaw Creek. 

At the time our protest of this application was filed in March 2000, our primary concern 
was protection of anadromous fish habitat in about a 0.25 mile reach of Stanshaw Creek from 
the Highway 96 crossing to the stream's confluence with the Klamath River. On April 27, 
2001 , the California Fish and Game Commission (Commission) accepted a petition to list coho 
salmon north of San Francisco Bay as an endangered species. Consequently, coho salmon 
are now considered as a candidate species pursuant to the California Endangered Species 
Act (CESA). On April 26, 2001, emergency regulations adopted by the Commission pursuant 
to Fish and Game Code Section 2084 went into effect. These regulations remain in effect 
during the 12-month candidacy period and authorize the incidental take of coho salmon 
resulting from diversion of water. The Commission will likely make its final listing decision in 
early June 2002 and if they decide to list the species, the current Section 2084 incidental-take 
authorization for water diversions will terminate. After listing, take of coho salmon will be 
prohibited unless authorized under Fish and Game Code Section 2081 (b) or 2080.1. We urge 
the Board to consider the implications of their actions regarding subject complaint and final 
decision on water rights application #29449 in light of Fish and Game Code Section 2053 and 
the potential listing of coho salmon next year. 

During the complaint inspection, we were told that the merits of the complaint would be 
reviewed within 30 days and, therefore, we are submitting these comments and 
recommendations for the Board's consideration. Formal protest dismissal terms will be 
submitted to the application unit at a future date. 
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Mr. Edward C. Anton 
November 20, 2001 
Page Two 

Federally Listed coho salmon (Onchorhynchus kisutch) are known to exist in Stanshaw 
Creek. Coho salmon were listed as threatened under the Federal Endangered Species Act 
effective June 5, 1997, and as a candidate under the California Endangered Species Act on 
April 27, 2001. On two recent occasions, the Department has collected field information within 
Stanshaw Creek below the subject diversion in the area near its confluence with the Klamath 
River. On May 25, 2000, we collected 8 young of the year and 18 yearling steelhead trout in 
this area of Stanshaw Creek. On July 26, 2000, we sampled and found one juvenile coho 
salmon in Stanshaw Creek below the cu.Jverts which run under Highway 96. We believe the 
Highway 96 culverts are currently a bam)3r to upstream migration of fish and have, therefore, 
focused our concerns and mi!igation me~sures on the 0.25 mile stream reach downstream of 
these culverts. This stream reach is characterized by deep pools, large woody debris, dense 
overhanging riparian cover shading the stream and generally cool water temperatures and 
thus provides good rearing and refuge habitat for juvenile coho salmon and steelhead trout. 
Coldwater habitats such as those provided by Stanshaw Creek are important refuges for 
juvenile coho salmon which may need to escape the warmer temperatures and low dissolved 
oxygen levels occasionally found in the Klamath River during the warm summer and early fall 
months. However, critical cold water refuge habitats for coho salmon and steelhead in lower 
Stanshaw Creek need to be accessible to the fish so sufficient water needs to stay in the 
stream to maintain connectivity to the Klamath River all year. · 

The Department currently proposes year-round bypass flows of 2.5 cubic feet per 
second (cfs) to be measured at the culverts below Highway 96 to mitigate potential impacts 
from the diversion on Stanshaw Creek. Our objective for these flows is to ensure existing 
instream habitat conditions in Stanshaw Creek for coho salmon and steelhead are maintained, 
water temperatures remain cold and year-round access to the stream from the Klamath River 
is guaranteed. To accomplish this objective, we recommend the total stream flow be 
bypassed whenever it is less than the designated amount. Based on field reviews and best 
professional judgment, it was determined· that 2.5 cfs should maintain connectivity and an 
adequate channel which allows young salmonids access to Stanshaw Creek from the Klamath 
River. However, the Department may require additional bypass flows in the future if conditions 
change such that 2.5 cfs is no longer adequate to allow salmonid passage at the mouth of 
Stanshaw Creek. Future modification of the barriers or more detailed studies may also 
indicate a.need for higher instream flows. 

It is our understanding from discussions with Board staff that water is currently diverted 
from Stanshaw Creek even when there is not enough flow to run the hydroelectric generators. 
We believe this procedure results in water being wasted and not being put to beneficial use. 
This procedure typically occurs during critically dry periods when natural flows are needed to 
maintain salmonid access from the Klamath River to cooler water, rearing and refuge habitat 
found in Stanshaw Creek. If the stream flow in Stanshaw Creek is less than the amount 
needed to run the hydroelectric plant (3 cfs), then water for power generation should not be 
diverted and the entire natural flow of Stanshaw Creek should be bypassed to maintain the 
downstream fishery resources. 
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Mr. Edward C. Anton 
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During both inspections, various options were discussed which could help satisfy the 
required downstream flow conditions. We believe two options have merit for the Board and 
the owner to consider. One option would be returning diverted flows back to Stanshaw Creek 
after the water is used to generate electricity. Currently, tailwater is discharged to the adjacent 
drainage of Irvine Creek. Second, improvements to the open ditch system and/or updating the 
hydroelectric generation system may also allow the applicant to divert fess water white still 
meeting the needs for domestic purposes and electric generation. 

If you have any questions or corri~ents regarding this memorandum, please 
contact Environmental Scientist Jane Vo'rpagel at (530) 225-2124. 

\. . 

cc: Mr. James R. Bybee 
i. 

National Marine Fishery Service 
777 Sonoma Avenue, Room 325 
Santa Rosa, California 95404 

Mr. Doug Cole, et al. 
92520 Highway 96 
Somes Bar, California 95568 

Ms. Jane Vorpagel 
Department of Fish and Game 
601 Locust Street 
Redding, California 96001 
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Water Boards 

State Water Resources Control Board 

JA O 7 2013 

CERTIFIED MAIL 

Marble Mountain Ranch 
c/o Ms. Barbara Brenner 
Stoel Rives LLP 
500 Capitol Mall , Suite 1600 
Sacramento, CA 95814 

Dear Ms. Brenner: 

. 
EDMUND G. BROWN JR. 
GOVERNOR 

N~ MATTHEW RODRIQUEZ l"""'--~ SECRETARY FOR 
~ ENVIRONMENTAL PROTECTION 

In Reply Refer to: 
MJM:29449 

ORDER CANCELING APPLICATION 29449, STANSHAW CREEK IN SISKIYOU COUNTY 

The Division of Water Rights is canceling Application 29449, due to failure to submit information 
requested by the Division. An order canceling the application is enclosed. 

The order can also be viewed at: 

http://www.waterboards.ca.gov/waterrights/water_issues/programs/enforcemenUcompliance/rev 
ocations/ 

If you disagree with the enclosed order, you may file a petition for reconsideration with the State 
Water Resources Control Board (State Water Board) to set aside the cancellation and reinstate 
the application in accordance with California Code of Regulations, title 23, sec;;tions 768 and 
769. Section 768 requires that the petition be submitted within 30 days of the date of the order, 
and be based on one or more of the causes listed in that section. The petition must contain the 
information required by section 769. 

It is your responsibility to remove or modify diversion works or impoundments to ensure that 
water subject to this cancellation is not diverted and used. Unauthorized diversion and use of 
water is considered a trespass and subject to enforcement action under Water Code sections 
1052 and 1831. Pursuant to Water Code section 1052, any diversion of water from the point of 
diversion identified in this application may be subject to Administrative Civil Liability of up to 
$500 per day without further notice. The State Water Board also may issue a Cease and Desist 
Order in response to an unauthorized diversion or threatened unauthorized diversion pursuant 
to Water Code section 1831 . 

CHARLES R. HOPPIN, CHAIRMAN I THOMAS HOWARD, EXECUTIVE DIRECTOR 

1001 I Street , Sacramento, CA 95814 I Mailing Address : P.O. Box 100, Sacramento, CA 95812-0100 I w_ww.waterboards .ca.gov 

0 RECYCLED PAPER 
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Marble Mountain Ranch 
c/o Ms. Barbara Brenner 

- 2 -
JAN O 7 201~ 

Before initiating any work in a stream channel, you should consult with the Department of Fish 
and Game and the Regional Water Quality Control Board to ensure that removal of project 
facilities does not adversely affect a fishery or result in unregulated sediment discharge to a 
waterway. You must also consult the Department of Water Resources, Division of Safety of 
Dams if a jurisdictional size dam will be removed or breached (dam height 25 feet or more, or 
reservoir volume 50 acre-feet or more). These agencies may require a permit or other approval 
prior to any construction activity. 

Some diverters claim rights to divert independent of a permit, license, registration or certification 
issued by the State Water Board, such as diversions under riparian or pre-1914 rights. With 
limited exceptions, Water Code section 5101 requires that a Statement of Water Diversion and 
Use be filed for these diversions. Water Code section 5107 (c)(1) provides that the State Water 
Board may impose a civil liability of $1,000, plus $500 per day for each additional day on which 
the violation continues if the person fails to file a statement within 30 days after the board has 
called the violation to the attention of that person. These penalties are in addition to any 
penalties that may be imposed if the diverter does not hold a valid right or diverts in excess of 
what is authorized under that right. This letter serves as your notice of the statement 
requirement and potential penalty. 

If you require further assistance, please contact Matt McCarthy at (916) 341-5310 or 
mmccarthy@waterboards.ca.gov. Written correspondence or inquiries should be addressed as 
follows: State Water Resources Control Board, Division of Water Rights, Attn: Matt McCarthy, 
P.O. Box 2000, Sacramento, CA, 95812-2000. 

Sincerely, 

~~ 
Permitting and Licensing Section 
Division of Water Rights 

Enclosure 

cc (certified w/enclosure) : Douglas Cole, et al. 
92520 Highway 96 
Somes Bar, CA 95568 

cc (w/o enclosure): T. James Fisher, et al. 
100 Tomorrow Rd 
Somes Bar, CA 95568 

Konrad Fisher 
100 Tomorrow Rd 
Somes Bar, CA 95568 

California Sportfishing Protection Alliance 
1608 Francisco Street 
Berkeley, CA 94703 
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Marble Mountain Ranch · 
c/o Ms. Barbara Brenner 

- 3 -

Klamath National Forest 
Ukonom Ranger District 
c/o Mr. Jon Grunbaum 
P.O. Drawer 410 
Orleans, CA 95556 

ec (w/o enclosure): State Water Resources Control Board 
Taro Murano 
tmurano@waterboards.ca.gov 

Regional Water Quality Control Board 
Bryan McFadin 
bmcfadin@waterboards.ca.gov 

Department of Fish and Game 
Jane Vorpagel 
jvorpage@dfg.ca.gov 

National Marine Fisheries Service 
Margaret Tauzer 
margaret.tauzer@noaa.gov 

JAN O 7 2013 WR-193
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State Water Resources Control Board 

NOV 0.2 2012 

Marble Mountain Ranch 
c/o Ms. Barbara Brenner 
Stoel Rives LLP 
500 Capitol Mall, Suite 1600 
Sacramento, CA 95814 

Dear Ms. Brenner: 

~ EDMUND G. BROWN JR • 

.. GOVERNOR 

N~ MATTHEW RODRIQUEZ 
l~~ SECRETAAY FOR 
,....,. ENVIRONMENTAL PROTECTION 

In Reply Refer to: 
MJM:A029449 

APPLICATION 29449 OF DOUGLAS COLE, ET AL., STANSHAW CREEK TRIBUTARY TO 
KLAMATH RIVER IN SISKIYOU COUNTY 

By letter dated March 30, 2012, State Water Resources Control Board (State Water Board), 
Division of Water Rights (Division) staff requested that Douglas Cole (Applicant) provide a plan 
within sixty days to supply information necessary to document compliance with Water Code 
section 1275, subdivision (b). This information is necessary in order to continue processing 
Application 29449. 

By letter dated May 29, 2012, you requested additional time to gather information about the 
Applicant's claim of pre-1914 right. Division staff granted your request. In your letter, however, 
you indicated that it had become apparent that the Applicant holds a valid pre-1914 water right that 
would negate the need for Application 29449. 

By letter dated October 1, 2012, you provided information regarding the Applicant's claim of 
pre-1914 right. In the letter, you state that the State Water Board has no authority to adjudicate a 
pre-1914 right and thus has no jurisdiction over the Applicant's pre-1914 claim of right. 

Pre-1914 Claim and Statement Requirements 

The Applicant filed Statement of Water Diversion and Use (Statement) No. 15022 with the Division 
on December 1, 1998. According to Division files, no Supplemental Statements have been filed 
pursuant to Water Code section 5104, subdivision (a). Consequently, Statement No. 15022 is 
inactive in the Division's records. In your October 1, 2012 letter, you indicate that the Applicant 
has made continuous use of water pursuant to their pre-1914 claim of rig ht. 

With limited exceptions, Water Code section 5101 requires that a Statement be filed for a diversion 
not covered by a permit or license. After an Initial Statement is filed, Water Code section 5104 
requires Supplemental Statements to be filed at three-year intervals. Water Code section 5107, 
subdivision (c)(1) provides that the State Water Board may impose a civil liability of $1,000, plus 
$500 per day for each additional day on which the violation continues if the person fails to file a 

CHARLES R. HOPPIN, CHAIRMAN I THOMAS HOWARD, EXECUTIVE DIRECTOR 

1001 I Street. Sacramento, CA 95814 I Malling Address: P.O. Box 100, Sacramento, CA 95812-0100 I www.waterboards.ca.gov 

0 RECYCLEO PAPEFI , 
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Marble Mountain Ranch 
c/o Ms. Barbara Brenner 

- 2 -

NOV 0.2 2012 

Statement within 30 days after the State Water Board has called the violation to the attention of 
that person. These penalties are in addition to any penalties that may be imposed if the diverter 
does not hold a valid right or diverts in excess of what is authorized under that right. This letter 
serves as your notice of the Statement requirement and potential penalty. You should immediately 
file a new Statement, or contact Mr. Bob Rinker to see if Statement No. 15022 can be reactivated 
so you can file online Supplemental Statements. Mr. Rinker can be reached at (916)-322-3143 or 
by email at rrinker@waterboards.ca.gov. 

Request for Information 

In the Division's March 30, 2012 letter, the Division threatened cancellation of Application 29449, 
pursuant to Water Code section 1276, if the requested information was not received within the time 
period specified. To date, the Division has not received the requested information. If the Division 
does not receive the requested information within 30 days of the date of this letter, Application 29449 
will be cancelled. 

Matt McCarthy is the staff person presently assigned to this matter, and he may be contacted at 
(916) 341-5310 or mmccarthy@waterboards.ca.gov. Written correspondence or inquiries should 
be addressed as follows: State Water Resources Control Board; Division of Water Rights; 
Attn: Matt McCarthy; P.O. Box 2000; Sacramento, CA 95812-2000. 

Sincerely, 

Phillip Crader, Manager 
Permitting and Licensing Section 
Division of Water Rights 

cc: 

ec: 

Marble Mountain Ranch 
c/o Douglas Cole 
92529 Highway 96 
Somes Bar, CA 95568 

State Water Resources Control Board 
Matthew McCarthy 
mmccarthy@waterboards.ca.gov 

John O'Hagan 
johagan@waterboards.ca.gov 

Taro Murano 
tmurano@waterboards.ca.gov 

Bob Rinker 
rrinker@waterboards.ca.g ov 

ec: Continues on next page. 
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Marble Mountain Ranch 
c/o Ms. Barbara Brenner 

ec: Department of Fish and Game 
Jane Vorpagel 
jvorpage@dfg.ca.gov 

National Marine Fisheries Service 
Margaret Tauzer 
margaret. tauzer@noaa. gov 

-3-

NOVO 2 2012 
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Stanshaw Creek has a short but significant section of coho habitat below the Highway 96 
crossing. A lateral scour pool is formed just upstream of the Stanshaw Creek mouth when 
Klamath flood flows are deflected by evulsed alluvium and streamflow from Stanshaw Creek. 
This pool is subsequently filled by cold Stanshaw Creek water when flooding subsides, 
creating a high quality summer and winter rearing habitat for non-natal juvenile coho salmon 
migrating down the Klamath River corridor. Coho ecology studies by the Karuk Tribe at this site, 
and in Stanshaw Creek upstream to the Highway 96 culvert barrier, over the past 10 years 
indicate that once coho young of the year (yoy), or 0+ fry, enter this habitat, they are 
likely to overwinter there until outmigration early the next spring. Growth rates for coho 
overwintering in this pool are high, likely leading to increased survival and numbers of returning 
spawners. 
 
In 1867, Civil War veteran Samuel Stanshaw recorded at the County Recorders office that he had 
“taken hold for mining and for purpose of irrigation 600 [miner’s] inches of the water running in 
Stanshaw Creek”. This equates to approximately 15cfs, however over time use and ditch capacity 
has been reduced to a maximum diversion amount of 3 cfs. Use for mining has changed to 
primarily hydropower generation for the ranch business, which has no access to grid power. 
Currently, there is an interbasin transfer via a ditch carrying 2.5 to 3.0 cfs from Stanshaw Creek 
south to Irving Creek. This diversion is listed in the DFG Coho Recovery Plan for the state as a 
high priority for restoration. 
 
An application by previous owners of MMR, and subsequently by the Cole’s to the State Water 
Resources Control Board (SWRCB) (Application #29449) for 3 cfs of Stanshaw Creek water for 
hydropower generation has been neither rejected or validated by SWRCB for over 15 years. 
Complaints filed over this application and attempts to resolve these complaints have been 
hindered by a lack of information on outcomes of proposed improvements. Since 2002, 
landowners, agency, and tribal personnel have been working together to find solutions that 
provide for coho habitat needs without unduly impacting the MMR. All stakeholders concur that 
the interbasin transfer to Irving Creek must be remedied, either by returning water to Stanshaw 
Creek above the Highway 96 culvert, or directly to the Klamath River. Other options, such as 
physical modification of the intake, ditch, tailwater return, the hydropower system and 
consumptive uses of water and power, could likely reduce required diversion amounts and other 
potential impacts from the current system. This proposal addresses all of these options by 
attaining specialists reports to objectively describe alternatives and quantify various modifications 
and system improvements. This project accomplishes the task of improving instream flows by 
providing necessary specialist information to inform stakeholders about the real consequences of 
various modifications to the MMR water system. The focus will be on improving hydropower 
efficiency, redesigning tail water returns to avoid an inter-basin transfer, reducing overall power 
consumption, and improvements to water conveyance that will reduce ditch loss, excessive 
maintenance and monitoring. 
 
Lack of resolution and action regarding the MMR diversion from Stanshaw Creek has impacted 
both rearing coho salmon in lower Stanshaw Creek for over a decade, and relationships between 
many stakeholder groups and individuals. Doug and Heidi Cole, owners of MMR, have lived 
with the uncertainty of not knowing if someone would come to shut off or curtail their water 
system for over a decade. Downstream landowners with riparian rights have been faced with the 
choice of diverting the remaining flow from Stanshaw Creek for domestic and irrigation uses, or 
not using this water so it could maintain the refugia at the mouth of Stanshaw. This project aims 
to address landowner and threatened coho salmon habitat needs by collecting specialist 
information that will allow stakeholders to agree to a solution without litigation. 
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The expected short term benefits of this project are that stakeholders will be able to reach 
consensus on physical solutions that address the current impacts to coho salmon rearing in 
Stanshaw Creek without lengthy and costly litigation. Long term measurable outcomes will be 
reduced sedimentation in Stanshaw Creek due to ditch overtopping and scour during 
flood events, increased flow in Stanshaw Creek, continuous connectivity between Stanshaw 
Creek and the Klamath River, reduced sedimentation in Irving Creek where the MMR water 
system tailwater ends up, decreased water temperatures in Stanshaw Creek and Irving Creek, and 
no illegal interbasin transfer of water from the Stanshaw drainage to the Irving Creek drainage. 
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SUBJECT: 

State Water Resources Control Board 
Division of Wa,ter Rights 

1001 I Street, 1411, Floor• Sacramento, California 95814 • (916) 341-5377 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812-2000 

FAX (916) 341-5400 • Web Site Address: http://www.swrcb.ca.gov 
Division of Water Rights: http://www.waterrights.ca,.gov 

Memorandum to File 

File Number 262.0 (47-40-01) Date: 

u !l. £,I 4B~t~ 
Charles A Rich, Chief Mi el Contreras 
Complaint Unit Environmental Specialist Ill 

Complaint Unit 

WATER RIGHTS COMPLAINT LODGED BY THE KLAMATH FOREST 
ALLIANCE AGAINST DOUG AND HEIDI COLE REGARDING DIVERSION OF 
WATER FROM STANSHAW CREEK IN SISKIYOU COUNTY 

BACKGROUND 

The Division of Water Rights (Division) received a complaint on June 18, 2001 from the 
Klamath Forest Alliance against Doug and Heidi Cole. This complaint contains the 
following allegations.: 

Gray Davi 
Governor 

1. The Cole's diversions are unauthorized as they exceed pre-1914 appropriative rights 
and the Cole's have no post-1914 appropriative rights for power diversions, as a 
permit has not been issued pursuant to pending Application A029449; and 

2. The Cole's diversions adversely impact public trust resources in an unreasonable 
manner. 

Ms. Janet Goldsmith, legal counsel for the Coles, responded to this complaint via a 
letter dated August 20, 2001. This response contains th_e following assertions: 

1. The Cole's diversions have been continuous since before 1914 and are covered by 
a valid pre-1914 appropriative claim of right. 

2. The complainant has not provided any factual evidence indicating that the Cole's 
diversions are adversely impacting fishery resources in either Stanshaw Creek or 
the Klamath River. 

FIELD INVESTIGATION 

On October 17, 2001, staff of the Complaint Unit conducted a field investigation for the 
subject complaint. Prior to meeting the parties, Complaint Unit staff undertook a flow 
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measurement in Stanshaw Creek approximately 60 feet downstream of two culverts that 
pass underneath Highway 96. A flow of 0.61 cubic feet per second (cfs) was measured 
using a current velocity meter. Water temperature was measured at 8:30 a.m. to be 
52°F. The twin, semicircular culverts that carry the creek under Highway 96 are 
approximately 320 feet long, 6 feet high, and 10 feet wide each. The slope of the floor 
of these culverts is about 9%. All of these measurements were made with the aid of a 
laser range finder and/or tape measure. No debris was observed in the culverts, 
indicating that they were designed to be and function quite well as self-cleaning 
conduits. 

Complaint Unit staff then located the downstream end of the tailwater ditch coming from 
the Cole property a short distance above the point where unused water is discharged to 
Irving Creek. Flow was measured to be 0.1 cfs with a current velocity meter. Water 
temperature was measured to be 54°F. 

Complaint Unit staff next met with the parties at the Marble Mountain Ranch dinning 
room. Approximately 30 individuals participated representing the following entities: 

• the Coles; including Mr. & Mrs. Cole and their legal counsel, Jan Goldsmith, 
• the Klamath Forest Alliance (KFA); including Felice Pace for the KFA and their legal 

counsel, Don Mooney, 
• representatives of the California Department of Fish & Game (DF&G), 
• representatives of the National Marine Fisheries Service (NMFS); including 

Dr. Stacy Li, 
• the Karuk Tribe; including Toz Soto, their fisheries biologist, several tribal elders and 

numerous tribe members, 
• Konrad Fischer, son ofJames Fischer, who owns the property along the southern 

bank of Stanshaw Creek between Highway 96 and the Klamath River, and the 
caretaker for this property who lives there on a continuous basis, and 

• Charles Rich and Michael Contreras from the Division's Complaint Unit 

Complaint Unit staff started the meeting· by explaining the typical complaint process: 

1) complaint is filed, 
· 2) answer is requested, 

3) answer to complaint is provided at the option of the respondent, 
4) Complaint Unit staff conduct field investigation if necessary, and 
5) a Report of Investigation is prepared and transmitted to the parties along with 

recommendations for action regarding the complaint. 

.Complaint Unit staff also explained the adjudicatory authority of the State Water 
Resources Control Board (SWRCB) with respect to pre-1914 appropriative rights. The 
pre-1914 appropriative claims of right of the Coles were discussed. 
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After this discussion, several parties stated that they believe the Cole's diversions are 
adversely impacting anadromous fish that frequent Stanshaw Creek. Complaint Unit 
staff pursued this topic and asked what evidence is available to support these 
allegations. The parties present were unable to identify much evidence. They indicated 
that no formal studies regarding public trust resources in Stanshaw Creek have been 
undertaken. Visual observations of juvenile fish in the creek have been made. Several 
biologists indicated that they believe lower Stanshaw Creek provides a thermal refuge 
or "refugia" for juvenile fish when temperatures in the Klamath River reach lethal levels. 
They stated that sufficient flow to maintain a continuous connection with the river are 
very important. 

Some of the parties also argued that Stanshaw Creek may provide spawning habitat for 
adult salmon or steelhead trout. However, they were unable to provide any substantial 
evidence in support of these allegations. 

Complaint Unit staff asked if the Cole's tailwater that is discharged into Irving Creek 
provides more benefit to fish life in Irving Creek than it would to fish life if left in 
Stanshaw Creek. All of the biologists present indicated that Irving Creek has sufficient 
water to provide adequate habitat. Adding water diverted from Stanshaw Creek would 
not increase this habitat significantly. They felt, however, that leaving the water in 
Stanshaw Creek would be more beneficial if additional areas of thermal refuge were 
generated as a result. 

After the discussion in the dining room ended, the parties proceeded to the Cole's 
powerplant and then on to the point of diversion (POD) on Stanshaw Creek. The flow 
was too low to generate power but water was being bypassed around the plant for 
irrigation. Complaint Unit staff visually estimated this flow to be approximately 0.6 cfs. 
The flow in Stanshaw Creek immediately upstream of the POD was measured with a 
current velocity meter to be 1.16 cfs. The creek in this reach consists of large boulders 
that form a fairly continuous group of cascading pools. There was no section where a 
· highly accurate flow measurement could be made due to the steep grade and large 
numbers of rocks, many of which can be washed downstream during high flow events. 
The flow in the diversion canal just below the POD was measured to be 0.68 cfs using a 
current velocity meter. 

The inspection party then proceeded to the lower reach of Stanshaw Creek along the 
property owned by Mr. Fischer. The creek would normally end in a small pool that is 
separated at low flows from the river by a sand bar on which extensive amounts of 
phreatophytic vegetation exists. The Fisher's caretaker indicated that he maintains a 
hand-dug channel between this pond and the river along the downstream periphery of 
the sand bar during the summer, low-flow period, to enable juvenile fish to enter the 
lower reach of the creek. Flow in the creek about 100 - 200 feet above the terminal 

WR-193

005816



Memo to File Page4 May 23, 2002 

pool was estimated1 to be no more than 0.41 cfs. Water temperature was measured 
during the mid-afternoon period to be 56°F. At low flows2

, the entire reach ofStanshaw 
Creek between the highway and the confluence with the Klamath River is essentially a 
series of cascading pools. The stream in this reach is covered by a dense riparian 
canopy. Complaint Unit staff asked Dr. Li if juvenile fish would have a difficult time 
accessing these pools with the existing flows as there were no runs or riffles present, 
only cascades between each pool. Dr. Li stated that juvenile fish would have no 
problem accessing the pools with the flows occurring during the inspection. The 
inspection ended at this time. 

ANALYSIS 

The following issues need to be addressed in order to resolve the current complaint: 

1. Unauthorized diversion 
2. Adverse impacts to prior right holders 
3. Unreasonable impacts to public trust resources 

Unauthorized Diversion of Water 

The KFA contends that the Coles do not have sufficient pre-1914 appropriative rights to 
justify current diversions. The Cole's legal counsel has responded by claiming pr~-1914 
appropriative rights for all diversions. Past correspondence prepared by various 
individuals within the Division has contained questions about the validity of these 
claims. However, the SWRCB does not have adjudicatory authority regarding pre-1914 
appropriative rights. When allegations are made that a pre-1914 appropriative right 
does not exist or is inadequate to justify all existing diversions, Complaint Unit staff 
analyze the situation to see if they believe sufficient evidence is available to dispute the 
claimed rights such that a court of competent jurisdiction would likely agree. If such . 
evidence exists, Complaint Unit staff typically recommend that the diverter be asked to 
take action to rectify the unauthorized diversion. If the diverter fails to take adequate 
action, appropriate enforcement action may follow. 

At the meeting previous to the physical investigation, Complaint Unit staff explained that 
recently provided evidence by the Cole's legal counsel in response to the complaint 
appeared to support a claim that diversion from Stanshaw Creek to the Marble 

1 
- The stream did not contain a smooth flowing section in this reach in which to take a standardized flow 

measurement. Consequently, the flow was estimated with a current velocity meter by measuring the 
general dimensions of a "v''-shaped spill plume from a pool and the central velocity of the plume. 

2 
- Based on visual observation of the hydraulic characteristics of the lower stream channel in relation to 

the flow measured during the field investigation, Complaint Unit staff believe that this lower reach of 
Stanshaw Creek remains a series of cascading pools until flows in the creek become large in comparison 
to the Cole's ability to divert water (e.g., >15 cfs flow vs 3 cfs diversion). 
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Mountain Ranch was initiated well before 1914 for domestic and irrigation.purposes, 
and has been maintained in a continuous or diligent fashion ever since. Complaint Unit 
staff believe that the current diversion and use of water for domestic and irrigation 
purposes is no greater than and, quite possibly, somewhat smaller than maximum 
historic diversions as a portion of the area that was apparently irrigated for many years 
both before and after 1914. has been converted to resort housing or other facilities, and 
is no longer being irrigated. 

Even though legal counsel for the Coles claimed a pre-1914 appropriative right for 
power purposes in her letter of August 20, 2001, Complaint Unit staff are not aware of 
any specific evidence supporting such a claim. Based on previous discussions with 
Mrs. Cole's father, Mr. Squires, Complaint Unit staff currently believe that the initial 
application of water for power purposes occurred shortly after the end of World War 11, 
even though the original pelton wheel employed dates from the early 1900's. However, 
Application A029449 is pending and, if approved, would cover all existing and 
anticipated diversions for power purposes. 

While diversions pursuant to a pending application are technically not authorized until a 
permit is actually issued, diversions prior to a determination regarding issuance of a 
permit is very common, especially for long-standing diversions such as the Cole's.· The 
SWRCB has discretion whether to take enforcement action against ari unauthorized 
diversion of water. Upon reviewing a complaint, the SWRCB may decide not to take 
enforcement action, or to defer consideration of enforcement. The SWRCB may 
consider several factors when deciding whether to pursue enforcement. One factor the 
SWRCB weighs is the willingness of the water diverter to legitimize the diversion. The 
SWRCB may choose not to enforce against a person who files an application promptly 
upon notification of the complaint, and diligently pursues the application, including 
cooperation in providing information requested by the SWRCB and compliance with 
other requirements of the application process. While the Cole's application (A029449) 
has been pending for an extraordinarily long time, there is no indication in the 
application file that the Coles have not pursued approval of their application in a diligent 
fashion. 

Another weighed factor is the extent of injury caused by the water diversion. If an 
investigation shows the unauthorized diversion is causing little or no injury to 
established right holders or to public trust values, the SWRCB may decide not to take 
enforcement action. The SWRCB may also consider the degree of hardship 
enforcement would impose on persons who rely on the diversion of water in deciding 
whether to take enforcement action in response to a complaint. The application of 
these factors, as they apply to this complaint, are discussed below. 
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Adverse Impacts to Prior Right Holders 

While the KFA complaint does not contain allegations that the Cole's diversions are 
adversely impacting downstream diverters, a protest was filed against A029449 by 
T. James Fisher, J.W. Fisher Logging Company, and Phylis Fisher alleging potential 
injury to prior rights. In view of the KFA complaint and the inspection by Complaint Unit 
staff, the potential for adverse impacts to downstream diverters along Stanshaw Creek 
is also being evaluated as part of this investigation. 

According to the caretaker for the Fisher property, water is diverted from Stanshaw 
Creek a short distance downstream of the Highway 96 culverts for domestic and some 
minor irrigation use. Diversions at this location apparently began after 1914. The 
Division has no record of a post-1914 appropriative right covering this diversion. 
Consequently, these diversions are presumably made under a riparian claim of right3

. 

Complaint Unit staff are not aware of any evidence that would suggest that such a 
claim of right would not be upheld by a court of competent jurisdiction. 

Complaint Unit staff understand that the Cole's basis of right for diversion from 
Stanshaw Creek consists of: 

1. Pre-1914 appropriative claim of right for domestic/ irrigation use. This right has not 
been quantified or a definitive priority established by court action. The maximum 
diversion rate that might be justified is the capacity of the ditch. The date of priority 
for this right may be as early as 1880. 

2. Application A029449 - This pending application is for 3.0 cfs year round diversion 
for power purposes. A permit has not been issued for this application. 
Consequently, diversion of water under this right has not been approved. The date 
of priority for this right, if the application is approved, would be March 27, 1989. 

3. Small Domestic Registration D030945R - This certificate authorizes year round 
diversion to off-stream storage of up to 1 O acre-feet per annum in the small reservoir 
located near the bottom end of the Cole ditch. The date of priority for this right is 
September 17, 1999. 

The Fisher riparian claim of right has a higher priority than that of A029449 and 
D030945R. The relative priorities of the Fisher riparian claim and the Cole's pre-1914 
appropriative claim of right is more difficult to evaluate. Only a court of competent 
jurisdiction has the power to adjudicate these rights. Riparian rights typically have the 
highest priority in California. However, a riparian right attaching to a particular parcel of 

3 
- The Division has no record of a Statement of Water Diversion and Use (Statement) being filed for this 

diversion and use of water. Unless this diversion and use is included in the reports of some other entity, 
a Statement should be filed. 
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land is generally subject to appropriative rights established by diversion upon the vacant 
public domain before the first valid steps were taken to acquire said parcel of land from 
the UnitEJd States, whether diversion was made at points upstream or downstream. 
Because diversion of water to the Cole's property may have been initiated before steps 
were taken to obtain the Fisher property from the government, the Cole's pre-1914 
appropriative claim of right may have a higher priority than the Fisher riparian claim of 
right. 

Flows in Stanshaw Creek will most likely be sufficient to satisfy the demands of both the 
Cole and the Fisher interests except during the low flow periods of the irrigation season. 
During this period of time, the diversion of water pursuant A029449 and 0030945R is 
often incidental to the Cole's pre-1914 claim of right. Consequently, unless all or a 
portion of the Cole's diversion of water is being made exclusively for: (1) power 
purposes.or (2) to fill the small reservoir on the Cole property, any disputes over 
competing rights would need to be resolved in the court system by determining the 
relative priorities of the riparian and pre-1914 appropriative claims of right. 

Unreasonable Impacts to Public Trust Resources 

Complaints containing allegations of unreasonable adverse impacts to public trust 
resources by diverters are often evaluated differently depending upon the basis of right. 
If the divert~r appears to possess a valid basis of right for the diversion, evidence must 
be available to.support allegations that the water diverted has caused, or is likely to 
cause, an unreasonable adverse impact to the public trust, i.e. the public's right to use 
the State's waters for instream purposes such as recreation, navigation, and fish and 
wildlife4

. In order to make this finding, evidence should be available to demonstrate 
that: 

a. 

b. 

C. 

public trust resources exist in the stream; 

these resources are being adversely impacted due to t~e diversions from the 
stream by the water right holder and not by normal varirnces in the water.,i~upply 
or other factors that are beyond the control of the wateri right holder, such ·as land 
use development, discharge of pollutants, etc. by other parties; 

the impacts on public trust resources are significant, considering both the 
magnitude of the impact and the sensitivity and significance of the public trust 
resources affected; and 

4 
- In other words, evidence must be available to demonstrate the likelihood that unreasonable impacts 

are occurring rather than requiring the diverter to demonstrate that adverse impacts are not likely to 
occur. This is synonymous with the "innocent until proven guilty" concept of the law. 
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d. the protection of public trust resources is feasible, considering any reduction or 
cessation of diversions that may be necessary to protect the public trust and 
whether the public interest in those diversions may outweigh the adverse impacts 
on the public trust. 

If the diversion is being made pursuant to a pending application for which a permit is 
being diligently pursued and "prima facie" evidence is available suggesting that the 
diversion may be causing adverse impacts to public trust resources, the Division will 
typically direct the diverter to take action to prevent or mitigate the impacts or, if 
necessary, terminate the diversion. 

With respect to the Cole's diversion pursuant to their pre-1914 appropriative claim and 
D030945R, the burden of demonstrating that public trust resources are being adversely 
impacted in an unreasonable fashion rests with the KFA. The test of potential harm and 
need for corrective action is considerably less for the Cole's pending application. 

The KFA alleges that the Cole's diversion of water is adversely impacting anadromous 
fish that utilize Stanshaw Creek. Very little information is available regarding the use of 
this water body by anadromous fish. The DF&G submitted a memorandum dated 
November 20, 2001, and the NMFS submitted a letter dated November 15, 2001, 
( copies attached) regarding the Cole's diversion of water. Both documents discuss the 
status of anadromous fish pursuant to state and feder_al endangered species laws and 
make recommendations regarding "protest dismissal terms". However, the complaint 
investigation process is not intended to resolve "protests". Instead, the purpose of a 
complaint investigation is to determine what type of evidence is currently available. 
Neither one of these documents provides or references much evidence. 

Complaint Unit staff believe that use of Stanshaw Creek by anadromous fish is 
generally limited to the reach from the Highway 96 culverts to the Klamath River. These 
culverts appear to have bee.n designed to be self-cleaning due to the steep slope. 
Complaint Unit staff noted that there was essentially no sediment or debris inside these 
culverts, indicative that high scour velocities are maintained. High water velocities 
coupled with the length of these conduits probably prevent.movement of spawning or 
juvenile fish upstream. This conclusion appears to be consistent with those of both the 
DF&G and the NMFS. Th·e NMFS letter states: 'The culvert under Highway 96 at 
Stanshaw Creek is listed on resource agencies master list for culverts with passage 
problems. Ca/Trans has stated that they will replace the culvert in the future to allow 
salmon id passage." While removal of the culverts might change the situation, this task 
will be a significant undertaking and is not likely to occur anytime soon. Consequently, 
until such time as the culverts are actually removed, Complaint Unit staff believe that 
only those actions by the Coles that would have a bearing on the health and well being 
of fishery resources in Stanshaw Creek between Highway 96 and the Klamath River 
need be addressed. 
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The DF&G memo contains the following recommendation: 

The Department proposes year-round bypass flows of 2.5 cubic feet per second 
(cfs) to be measured at the culverts below Highway 96 to mitigate potential 
impacts from the diversion on Stanshaw Creek. Our objective for these· flows is 
to ensure existing instream habitat conditions in Stanshaw Creek for coho 
salmon and steelhead are maintained, water temperatures remain cold and year
round access to the stream from the Klamath River is guaranteed. To 
accomplish this objective, we recommend the total stream flow be bypassed 
whenever it is less than the designated amount. Based on field reviews and best 
professional judgment, it was determined that 2.5 cfs should maintain 
connectivity and an adequate channel which allows salmonids access to 
Stanshaw Creek from the Klamath River. However, the Department may require 
additional bypass flows in the future if conditions change such that 2.5 cfs is no 

. longer adequate to allow salmonid passage at the mouth of Stanshaw Creek. 
Future modification of the barriers or more detailed studies may also indicate a 
need for higher instream flows. 

During the meeting portion of the inspection, biologists representing the DF&G, the 
NMFS, and the Karuk Tribe all stated that temperatures in the Klamath River often 
reach lethal levels during the warmer months of the year. They believe that small, side 
tributaries with cold water flows such as Stanshaw Creek provide "thermal refuges" that 
are crucial to the survival of juvenile anadromous fish. 

On the day of the complaint inspection, water temperature was measured at 52°F in the 
early morning with a flow of 0.61 cfs5

. Water temperature in the mid-afternoon 
downstream of the "Fisher" POD was measured at 56°F with a flow of 0.41 cfs6

• Water 
temperature was measured by Division staff on July 26, 2000, and found to be 54°F. 
No flow measurements were taken at that time, but photographs of the culverts indicate 
that flows were higher; possibly in the 2-3+ cfs range. According to the Environmental 
Field Report for this visit, water temperature is not an issue. Complaint Unit staff agree. 
The lower portion of Stanshaw Creek contains excellent cover and there is no evid'3nce 
currently available to indicate that the Cole's diversion of water creates a temperature 

5 
- Making good flow measurements in a channel containing mainly pools and cascades with a current 

velocity meter is extremely difficult. Consequently, these measurements are not considered highly 
accurate, but instead should only be used for an idea of the relative amounts of flow present. 

6 
- This measurement was made at the request of KFA and fishery representatives. Complaint Unit staff 

were reluctant to undertake a measurement in a reach of the creek that consisted solely of pools and 
cascades. This measurement was quite rudimentary and may only have an accuracy of ±50%. 
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problem in the reach between Highway 96 and the Klamath River as long as minimum 
flows are maintained similar to those occurring during the complaint investigation. 

The reach of Stanshaw Creek between the Highway 96 culverts and the Klamath River 
consists of a series of cascading pools with essentially no runs or riffles present during 
periods of low flow. Complaint Unit staff believe that this lower reach of Sta·nshaw 
Creek remains a series of cascading pools until flows in the creek become quite large in 
comparison to the Cole's ability to divert water. Bypass flows on the order of% to 1 cfs 
should produce essentially the same amount and quality of habitat as flows on the order 
of 2 - 3 cfs. Consequently, as summer flows decrease due to either a recession in the 
natural hydrograph or diversions by the Coles, there shouldn't be much change in the 
spatial habitat available to fish. 

The channel configuration indicates that winter flows are much higher than the flows the 
Coles might divert. These flows may produce conditions that allow anadromous fish to 
spawn. However, diversion by the Coles during these periods should also have 
negligible effect on the fish. 

The fishery biologists pointed out that the cold water habitat of Stanshaw Creek is of 
little value if the Coles do not bypass sufficient flows of water to provide access between 
the river and the creek.· Our inspection revealed that there was no natural surface 
connection between the creek and the river at the time of the inspection. Flows in the 
creek terminated in a pool that is separated at low flows from the river by a sand bar on 
which extensive amounts of phreatophytic vegetation.exists. Significant quantities of 
water can no doubt seep through the sand bar before a natural surface flow connection 
with the river occurs. The sand bar is most likely a dynamic phenomenon and may not 
be in place every year or at all times of the year. However, the extent of the vegetation 
on the sand bar indicates that this is not a fleeting fixture. 

While at times there may not be a natural surface connection with the river, the 
caretaker for the Fisher property showed us a hand-dug channel that he maintains 
between the river and the pond. This channel provides some access to the creek and 
the thermal refuge found therein. Consequently, there is a. benefit in maintaining 
sufficient flow in the lower reach to keep the artificial channel flowing. Dr. Li indicated 
that the flows existing at the time of the inspection were quite adequate to provide for 
passage of juvenile fish from the river to the thermal refuge in the pools. Consequently, 
flows similar to those observed during the inspection on October 17, 2001, would 
appear to be adequate. 

Undertaking measurements of flows in the creek would be an extremely difficult, if not 
impossible, task. Conditions in the creek are such that installation of a device(s) that 
would enable measurement of flows (e.g., flume, weir, or stage vs. flow correlation) 
would require a major construction effort coupled with maintenance and possible 
reconstruction on a continual basis. A more practical method of measuring bypasses 
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would be to divert all of the low flows into the Cole's ditch and use an appropriately 
designed "splitter box" to ensure that a minimum flow is returned back to the creek in 
the immediate vicinity cif the diversion. However, this would require the construction of a 
dam to direct all flow into the ditch before returning a set amount or percentage of flow 
back to the creek. The DF&G has obtained an injunction that prohibits installation of 
such a dam. Consequently, a reasonable request would be that the Coles bypass 
sufficient flow at all times at their POD to provide continuity of flow between Stanshaw 
Creek below the Highway 96 culverts and the Klamath River. If the Fisher's caretaker 
does not maintain the artificial channel between the terminal pool and the river, the 
Coles should still bypass sufficient water to maintain flow between the pools located 
downstream of the Highway 96 culverts in order to maintain habitat for any fishlife that is 
present in this reach. If the DF&G is willing to allow full diversion of the creek into the 
Cole's ditch, a measurable bypass requirement should be established, probably on the 
order of% to 1 cfs based on further analysis of the amount of bypass necessary to 
maintain hydraulic continuity between lower Stanshaw Creek and the Klamath River. 

The KFA did not file a complaint against the Fishers and neither the DF&G or the NMFS 
have indicated any concerns with their diversion. However, the Fisher diversion is 
capable of removing water from Stanshaw Creek in the same manner as the Cole's 
diversion; albeit at a smaller rate. Consequently, if flows in lower Stanshaw Creek are 
inadequate to maintain public trust resources, the Fishers may also need to reduce their 
diversion of water. Determining which diversion needed to be reduced first, either the 
Cole's or the Fisher's, could only be established after a court rules on the relative 
priorities of both diversions. 

PHYSICAL SOLUTION 

There may be a physical solution that would be of benefit to all sides of this situation. 
The "fishery advocates" would like to see more water passed below the Cole's POD. 
The Coles want to be able to divert sufficient water to generate power and maintain 
consumptive water uses at their guest ranch. One way of possibly meeting both 
interests would be to move the power generation facility completely into the Stanshaw 
Creek watershed. This would require construction of a diversion dam capable of 
diverting most, if not all, of the flow of the creek into 'a penstock. The generating unit 
would be located down gradient along the creek, possibly immediately upstream of the 
Highway 96 culverts. Power would be transmitted over the drainage divide to the guest 
ranch. The diversion dam could be designed and constructed to provide a minimum 
bypass flow before any water is diverted from the creek to maintain a minimum flow 
between the diversion structure and powerplant discharge. A consumptive use water 
supply line(s) could also be run from the diversion dam to the ranch to provide a 
pressurized water system capable of operating an automated sprinkler irrigation system 
and domestic water supply system. 
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The Coles would benefit with increased power production especially during the summer, 
low flow season. This would save them considerable costs associated with generating 
power using an expensive fossil fuel generator. The pressurized water line(s) would 
also allow them to develop a more efficient irrigation system that could be automated; 
thus saving labor costs as well. The pressurized system would also reduce the amount 
of labor required to maintain the current ditch; especially during storm events when 
overland runoff coupled with fallen leaves and tree limbs pose a significant threat to the 
integrity of the ditch. 

The "fishery advocates" would benefit by seeing dramatically increased flows in the 
lower reaches of Stanshaw Creek during the summer, low-flow period due to a 
reduction in the amount of water diversions necessary to maintain the current irrigation, 
domestic, and power uses7

. Complaint Unit staff are not currently aware of compelling 
evidence suggesting that a significant benefit would accrue to instream uses of water by 
increasing the flow over that currently existing in this reach of the creek during the low
flow period of the year. However, the complainant, DF&G, NMFS, and many interested 
parties seem to believe that substantial benefit would be gained. Because determining 
appropriate instream flow needs is not an exact science, providing additional flows 
might provide some, as yet, undocumented benefits to instream uses. Complaint Unit 
staff are not aware of any adverse impacts that would occur by increasing instream 
flows if a physical solution were to be implemen.ted. Erring on the side of public trust 
uses is always desirable; especially if the rights of consumptive water users can be 
maintained or enhanced at the same time. 

ln order to implement a physical solution such as described above, the penstock and 
powerplant would need to be relocated onto land currently owned by the U.S. Forest 
Service. The Cole's diversion and conveyance ditch were initiated before the National 
Forest was established. This has essentially "grandfathered" these facilities and has 
most likely significantly reduced the amount of regulatory authority the Forest Service 
has over these facilities. Moving the penstock and powerplant would subject the Coles 
to additional regulation by the Forest Service. ln view of the concerns expressed by the 
"fishery advocates" including the protests and complaints filed, the Coles are not likely 
to be willing to enter into a physical solution unless adequate guarantees can be 
provided that their diversion and use of water would not be placed in any greater 
jeopardy than currently exists. This might necessitate a land exchange with the Forest 
Service or d(3velopment of some other type of legal agreement or contract between the 
parties. 

7 
- Application 29449 has not yet been approved. Complaint Unit staff assume that any permit that may 

be issued pursuant to this filing will be conditioned upon compliance with all necessary activities to 
prevent any unreasonable adverse impacts to instream uses. Consequently, a physical solution would 
not provide much benefit based strictly upon diversions for power purposes. Most of the benefit would be 
based on reductions to diversions for irrigation and/or domestic uses. 
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CONCLUSIONS 

1. A court of competent jurisdiction would most likely confirm that the Coles have a 
valid pre-1914 appropriative right to divert water from Stanshaw Creek for full 
domestic and irrigation purposes at the Marble Mountain Ranch. 

2. Evidence has not been submitted to substantiate a pre-1914 appropriative right for 
power purposes but A029449, if approved, should cover all diversions for power 
purposes. 

3. With the current irrigation system, most diversions for power purposes during the 
low-flow periods of the year are incidental to domestic and irrigation needs. 

4. Prima facie evidence is available to indicate that lower Stanshaw Creek does 
provide habitat for "thermal refuge" when temperatures in the Klamath River become 
detrimental to the health and well being of fish life. 

5. Bypasses similar to those present during the field investigation should provide 
adequate habitat for thermal refuge purposes. 

6. Measuring flows on a regular basis in Stanshaw Creek is not practical. Any 
requirement to measure minimum bypass flows should not be established unless 
the requirement acknowledges that a sufficient diversion of water will be allowed into 
the Cole's ditch to cover both the diversion and bypass requirement with subsequent 
measurement and release of bypasses back into the stream. 

7. Considerable benefit might accrue to all sides of this dispute if an appropriate 
physical solution were to be implemented. · 

RECOMMENDATIONS 

1. That the Coles be directed to cease all diversion of water whether pursuant to a pre-
1914 appropriative claim of right or post-1914 appropriative rights derived from 
Application 29449 or Small Domestic Registration D030945R unless sufficient flow is 
passed below their POD to maintain a flow in lower Stanshaw Creek below the 
Highway 96 culverts similar to that present during the October 17, 2001, field 
investigation (~0.7 cfs). 

2. That the required bypass flow be determined in one of two fashions: 

a) if full diversion of the creek into the Cole's ditch is not allowed, the flow should 
be visually estimated so that sufficient flow would be available to fill a small, 
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hand-dug ditch between the terminal pool of Stanshaw Creek and the Klamath 
River; or 

b) if full diversion of the creek into the Cole's ditch is allowed, a device shall be 
installed capable of bypassing sufficient flow to maintain 0.7 cfs in the creek 
below the Highway 96 culverts before any water is passed down the diversion 
ditch to Marble Mountain Ranch. 

3. That the complaint filed by KFA against the Coles be closed. 

4. That the parties give serious consideration to a physical solution similar to that 
discussed above. 
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111N1Ulel!lta1I war. labll lllt that u-, INS it wu the opinion of tbe engineer that your divamloa 
Win ,w11111 er.ceas oro.,, c:6. Bued upoa 1b8 oblOn'ldcal aaaa CMtna dlil mtc. 
Dmsiaa ndl'IIM IUlluiifflid ID belp yuu uadeftllDd die Jimi'8Ziom of your eleimed ripl wt .. 
Me4 b tu tVIV pecdfng appllolli11111 Thi, IUbjc:ct bll bom disauned in rmalderable delail 
"Wi11a Yflllt mmuy. You cmtfm• eo naiakla dial ,wr Oll1rml diYalkml ac aa•d!adzcd by ,our 
'"pro-1914 ripll"'. Aa you havw blma adVlled l,ymy l1ldt your '"Jn-)914 dpm9" an piobably 
1imita4 to JUUi' clam.9llic, ad lnipdan 1INds. wblall llllCllln u, appioximllely 0.11 ca. On 
Juao J, 1998 an COIPIIDII' ._ 11m DMalaD ......_. tM Gow nme iii 1our ditch (IOCIIIIICI upon 
pa'bllc lllllds) ml II 1 1 i11ed 11111 JOU WIIIII ~ 2.4 cfs ftqaa St•elfe•W'Cleek ID o .... 

'-- J0111' llydroeleculc ~ plaat. 

·.._, 

1be Divtlton bu~ a~ from Iha Dlplztmat of F'db and Oaaw 1bat you aw recently 
construcled a ranNGIJ \ipoll your p,c,porty. It is dlfflcult lo cnviaion bow au;b a re11rwir, 
CODIINCled in 19§)1, couW be audlorimcl by a prc-1914 appropdadve ript. Altbou&h • ~l 914 
riabt may be chlqed u to pmpose of usr:, place af use. ar pohn of divmiou without tbe 
&J)Jffl)\111 of thu DMlloa. lUCb a ch11111c cann.oi ..vc to Jn.crcue the am~ oftbe rt1ht. The 
COnllnlCtion O( a new rCllllrYOir ia paaally COblidcRd IC be Cl inereue m a water ri&ht 811d 
UIUIIRy requf1111 tile-filing ~t~uw a~~- tpplO~ \VIDI. 

A1 dlis llme. die Diviliaa la wtDlng ti;) CIIIICBl application 29450. filed for O.l l c6 ror doaadc 
and irripdau us, u I001I u you complete and l\lbffllt the enclosed R.equoa for CancelllltiDn 
fbnn and the Stwma• atWarar Dlwrsiml and U• f.ona. lt would IIPJal' tb&l 1hl, diwrstan of 
lhil 1'1Nr ls.abmiad 111114er Yollf pn,,1914 dalm of rip&. 1bc:rc i, aa fnfinnJatiou ill out ffles 
to iDd,,...,, tbal my cliwrdcm tn acea Gf0.11 efiN is a1IIOliad \mdef )'OUI' pre,-1914 alalm. 
Comeq\Jlllltly, I nmmDlilU 1llllt ,ou 1IVwk. wilb my mdf 10 p.ociea applicdoa 29449. lo the 
8YIDl JOU do noi wl,h ro pn,cea, appltcmon 2'449, plceso submit evLlmce t.o lllllwlaud119 your 
al.1epd pae,,1914 Glaim af dpt iaoh&dms • dftt:,•lllnn ofda recently GOllltrudN reNrVOlr 
(c1p1elly, amoant llMS ..-oru._ lmll Gfdpt). S-uab mdmoc lbaul4 dearly abow1be 
extem war-.. GCUdiDuo,aly ued ftom 1m time af dlc appgpriatlon fD a. pmsent. Our tiles 
tadlclle tbel Ilsa llydradeclric pllDt wu innalkd In the l 940's. IO you may wilb. fD substanliate 
dlC use of 11111 W111.ar betMiem 1914 and· 1950. Azjy claim ln 111CCN1 of 0.49 cf, mould be 
accompanied by IUbllalLtial evideaao t.o nnne 1bc D1tpU11ncat of Water ltesoma.s• Bulletin 94-6 
a well u die tfttimany of Mr. 00,1. 
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• 09/12/2000 13:50 2440923 
PAGE 03 
ifl UU;J 

P.B:! 

Mr.~Cole -l- SEPTEIIBER 151111 

Jfthe Dmaiml 6ill 10 aeoahe tu •D.c,Qnq whhm 4S da,I ofdle date of ti:l lda. tm!l ma!let 
..._,. wW benf'..a11Cl 1D our Complam1:1 Unit 10 mmid• 1ff1011D11e ~cmea1 aolion wlllcb may 

malade die illlpolitioa of~ Ci'"1 Uablli1ic, (IDM) of up to S,00 per day far 
ClGlltiaved ~ wiootwaer: 

1. ~ IDd looadon of your rDNl wolr. us tbeswo( md bull of dpt to mte watw. 
If• bui9 ema1 bo 4vc•M1110d. nl:imit the eadoacd applloatirm fom-. pcvpat, 
~ alq .... 1beaecaulled fat, 

2. 9talement illdtaadna 'IIVlldher fO\I wllb to MldlaPc proi~•• appUcmoa 29449; if oat. 
IW:IStlndal evidmm wbieh lbowa 1bit 10\lr di'laSicm of 'Wllllr bu belll comiauousb 
~ Ill tum and amGUDt dnuc Deambcl 19. J ,1,; 

3. t".ompW R..-fw ClncdJeriaa (onn dJltlDI 10 appUeatlan 2M50 81 well u a 
oomp1dN -ofW .. Di..aaAan4 U,ok,oua-damalie and !mpliOa 
UN vf warar. ,,... nt* '""'- In~ wltll Segrto11 SlOS ~,,,. WGIU Codr, 
• DMllon II.,.,,.,._ ro ~ 1111d ""*'"""' •foco Nlodng ,o y,n,r 
dhwrton. Ill yow IIJ'lllf•, tfyrn, do no, .nrb.U a pr!lpaly co,,tpleJ•tl Slalaun, of 
IVaw Dlwa-lfefl 111111 U• witMlt 40 M)II'. 

lf,w baw-, fmtlla' ~am.Mina:,, Iha ap11e1 mtpe4 to 111b rm, cm be 
reacMd • (916) ffl•2167. 

'-' SiDclrely, 

,_ 

ORIGINAL SIGNED BY: 

Hmy M. SG1wdla, CbiDf 
DMaiOll ofWllll' tuptl 

Badoluns 

CSR: 1 lf lED 

cc: N-r Smkh, Esq. 
1041 But <hwm s..-. Suite 203 
Puadna, CA 91106·2417 

Dapal1mmt of'Fiah ad 0... 

/ ~=a:::!!i~ 
601 Loo\111 Scnet 
B.1,d•iiA1s CA HOO I 

TOTFIL P, fZl::! 
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Marble Mountain Ranch 
Stanshaw Creek 

Water Rights Report 
 

 Supporting Documents – Docs from D. Cole 
 

• email re diversion rights in stanshaw 10-04-12 

• letter re m mccarthy diversion rights in stanshaw 10-01-12 

• email re call w bob rinker for marble mountain 11-09-12 
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,, 

per CD FG request for fish flows. You use all of the water diverted for hydropower and divert XXXamount to the ranch 
for fa rming, livestock and domestic use. Do you store any water at the Ranch? 
Please clarify and fill out the blank Statement of Use and send it back to me. I want to go over it before it is finalized and 
sent back to the State Water Boa rd. 
Thanks-
Barbara A. Brenner 
STOEL RIVES LLP 

babrenner@stoel.com I www.stoel.com 

New! California Environmental Law Blog 

From: Ebrahimzadeh, Parissa 
Sent: Friday, November 09, 2012 12:54 PM 
To: Brenner, Barbara A. 
Subject: Re: Call with Bob Rinker for Marble Mountain Ranch 

Hi Barb, 

I just spoke with Bob Rinker from the Water Board . He stated that to inactivate the Statement Nu. 015022 (attached), 
he would like new information via the Initial Statement of Water Diversion and Use (form attached) and a USGS map 
that indicates the point of diversion and the place of use. 

He stated that the pre-1914 rights w ill be in place when either 015022 is reactivated or a new Statement is filed. 

Parissa 

Parissa Ebrahimzadeh 
STOEL RIVES LLP I 500 Capitol Mall, Suite 1600 I Sacramento, CA 95814 
Direct: (916) 319-4644 I Mobile: (916) 402-8121 I Fax: (916) 447-4781 
pebrahimzadeh@stoel.com I www.stoe l.com 

This email may contain material that is confidential, privileged and/or attorney work product for the sole use of the 
intended recipient. Any unauthorized review, use, or distribution is prohibited and may be unlawful. 

~ Please consider the environment before printing this email. 

<intl_stmnt_form.pdf><s015022.pdf> 
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Ross,Tammy 

From: Brenner, Barbara A. 
Sent: 
To: 
Cc: 

Thursday, October 04, 2012 4:38 PM 
McCarthy, Matthew@Waterboards 
Douglas Cole; Ross.Tammy 
RE: A029449/Diversion Rights in Stanshaw Creek Siskiyou County Subject: 

Matt-

We are seeking recognition from the Board of the Cole's right to divert under its pre-1914 claim. In the past there has 
been some suggestion by Board staff that the pre-1914 right has been diminished. As indicted in my correspondence, 
there is no evidence to support this suggestion . Consequently, we would like confirmation that Board staff agrees the 

Cole' s have an existing pre-1914 right of up to 4 cfs to avoid any future confusion. 

Thanks-
Barbara A. Brenner 
STOEL RIVES LLP 
babrenner@stoel.com I www.stoel.com 

New! California Environmental Law Blog 

From: McCarthy, Matthew@Waterboards [mailto: Matthew.McCarthy@waterboards.ca .gov] 
Sent: Tuesday, October 02, 2012 11:53 AM 
To: Brenner, Barbara A. 
Subject: FW: A029449/Diversion Rights in Stanshaw Creek Siskiyou County 

Ms. Brenner, 

Thank you for your letter. 

After review of the letter, it appears that your client believes he can divert under a claim of pre-1914 right and no longer 
needs the application. If so, please submit a request for cancellation of Application 29449, available here: 

http://www.waterboards.ca.gov/waterrights/publications forms/forms/docs/can request.pdf 

Please let me know if you have any questions. 

Sincerely, 
Matt McCarthy 
Division of Water Rights 
916-341-5310 

From: Ross,Tammy [mailto:TLRoss@stoel.com] On Behalf Of Brenner, Barbara A. 
Sent: Monday, October 01, 2012 2:05 PM 
To: McCarthy, Matthew@Waterboards 
Cc: Crader, Phillip@Waterboards; Douglas Cole (guestranch@marblemountainranch.com); Brenner, Barbara A. 
Subject: A029449/Diversion Rights in Stanshaw Creek Siskiyou County 

Please see my attached letter. 

Barbara A. Brenner I Attorney 
STOEL RIVES LLP I 500 Capitol Mall, Suite 1600 I Sacramento, CA 95814 

1 
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Direct: (916) 319-4676 I Office: (916) 447-0700 I Fax: (916) 447-4781 
babrenner@stoel.com I www.stoel.com 

New! California Environmental Law Blog 

This email may contain material that is confidential, privileged and/or attorney work product for the sole use of the 
intended recipient. Any unauthorized review, use, or distribution is prohibited and may be unlawful. 

2 
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AT TO RN El'S AT LAW 

October 1, 2012 

VIA E-MAIL AND FIRST-CLASS MAIL 

Matt McCarthy 
State Water Resources Control Board 
Division of Water Rights 
1001 I Street, 14th Floor 
Sacramento, CA 95814 

BARBARA A. BRENNER 
Direc/ (916) 319-4676 
babrenner@stoel. com 

SOD Capilol Mall . Suite 1600 

Sacramento. California ?58H 

main ?16.'1~7.0700 

[3.\ ?16.H 7.'1781 

\\l\W.stoel.com 

Re: MMcCarthy: A029449/ Diversion Rights in Stanshaw Creek in Siskiyou County: 
63:MC:262.0(47-40-0l);A029449 

Mr. McCarthy: 

Marble Mountain Ranch (the "Ranch"), located in Skiskiyou County, is owned and operated by 
Douglas and Heidi Cole (the "Coles"). The Coles have diverted water from Stanshaw Creek 
since purchasing the prope1ty in 1994 and continue use the water to suppo1t the Ranch. 
Previously, the Coles have informed staff for the State Water Resources Control Board 
("Board") that the right to dive1t the water is based on their pre-1914 appropriative rights. 
Accordingly, the Coles are already entitled to divert water from Stanshaw Creek for irrigation 
and domestic use and hydroelectric production. 

Board staff contends that the Coles do not have a valid pre-1914 claim to the water rights 
because there is insufficient evidence that the diversion of water has been continuously 
maintained as to the amount diverted since December 19, 1914. (Letter from Board, September 
15, 1998.) However, there is no basis for this assertion and the Coles have enclosed evidence of 
continuous diversion and use of water from Stans haw Creek since the 1860' s. 

Moreover, under California Water Code section 1202, the Board has no jurisdiction over Marble 
Mountain's pre-1914 water rights. Numerous Board water right decisions and orders confirm 
that the Board has no authority to adjudicate a pre-1914 water right. (See Board Decisions, 
D934; D1282; 01290; D1324; Dl379.) The Board has conceded to this fact in a letter to the 
Coles dated August 22, 2002, in which Edward C. Anton, Chief of the Division of Water Rights 
states, 

72409835. I 0042949-00001 
Alaska Cal if o rnia Id aho 

Min n eso t a O r eg on U ta h W as h ington 
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Matt McCar1hy 
October 1, 2012 
Page 2 

';Regardless of past letters sent by the Division containing 
estimates of what could be diverted pursuant to a pre-1914 
appropriative right claim, the Division has no adjudicatory 
authority to quantify such a claim. Only the comts can make this 
determination. . . . All available evidence suggests that the 
diversion and use has been maintained in a diligent and 
continuous fashion ever since. Consequently, we believe that a 
comt would find that the Coles have a valid claim of a pre-1914 
appropriative right to divert water for the full irrigation and 
domestic uses currently maintained, including reasonable 
conveyance losses." 

Accordingly, the Board' s arguments regarding the validity of the Coles pre-1914 appropriative 
rights are moot and Board staff has no authority to make this determination. Once the claimant 
of a pre-1914 water rights presents prima facie evidence of the existence of a pre-1914 right, the 
burden shifts to the petitioner, or in this instance Board staff, to show that the pre-1914 right was 
lost. Board staff has not met this burden and in fact, the evidence establishes a pre-1914 water 
right, none of which has been lost or diminished. 

Board staff argues that the Coles are limited to 0.49 cubic feet per second ( cfs) and relies solely 
on information obtained in a 1965 bulletin by the Department of Water Resources entitled "Land 
and Water Use in the Klamath River Hydrographic Unit" (Bulletin No. 94-6). Bulletin 94-6 
identifies the total amount dive1ted for irrigation, domestic, stockwatering, and power production 
of 362 acre-feet, annually. Board staff further states that the info1mation was confirmed by Mr. 
Marvin Goss, Forest Service Hydrologist, who lived on the prope11y under prior ownership. Mr. 
Goss inappropriately claimed the flow capacity of the ditch to be 1.25 cfs, limited by a low point 
in the channel and that water had been used at a rate of 0.49 cfs for many years. 

There is no sound evidence which demonstrates the Department of Water Resources' basis for 
the total amount of diverted water. In addition, the information documented by Mr. Goss is 
insufficient. His reading was based on a one-time analysis during a relatively dry season, using a 
leaf to measure the water flow. It is also well-known in the community that Mr. Goss had a 
contentious relationship with Lue and Agnes Hayes, the owners of the property at the time of Mr. 
Goss' reading. That fact, in conjunction with historic canal dimensions and the va,st use of water 
at that time, dispute Mr. Goss' reading. The enclosed details the history of use which evidence 
prior use of at least 3.6 cfs from Stanshaw Creek (~ee Attachment A, "Summary of Continuous 
Water Use at Marble Mountain Ranch"). Furthermore, the Board has previously determined that 

7240983 5.1 0042949-0000 I 
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Matt McCarthy 
October 1, 2012 
Page 3 

evidence introduced in support of a pre-1914 water right must be considered in the light most 
favorable to the claimant. (Board Order No. WR 95-10.) 

It is also established in common law that the quantity of water to which an appropriator is 
entitled is determined by quantifying the maximum amount of water reasonably and beneficially 
used by the appropriator vvithin the five previous calendar years. (Smith v. Hawkins (1898) 120 
Cal. 86, 87.) The Coles have presented evidence that their use of water from Stanshaw Creek 
amounts to 3.6 cfs over the past five years, consistent with the amount of water dive11ed and put 
to use under previous Ranch ownership. 

On these bases, the Coles have the right to divert water from Stanshaw Creek for all their 
inigation and domestic consumption as well as hydroelectric power production at a minimum of 
3.6 cfs. If you have any questions please contact me at 916-447-0700. 

j 
ar ara A. Brenner 

Counsel for Marble Mountain Ranch 

BB:jhc 
Enclosure 

cc: Phillip Crader 
Doug and Heidi Cole 

72409835.10042949-00001 
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Attaclunent A 
Sununary of Continuous Water Use 

At Marble Mountain Ranch 

In 1867, the United States of America granted a parcel located in Dillon's Township, 
Klamath County, California to Samuel Stanshaw who hired Chinese laborers to dig canals on the 
parcel of land that measured approximately 3.5 feet deep, 2 feet across the bottom, and 10 feet 
across the top, creating a cross section of21 feet. (See Sean Bagheban, P.E.) In 1867, Samuel 
Stanshaw filed a claim for water rights amounting to 600 inches to be used for a gold mining 
operation and in-igation purposes on several areas of the Stanshaw property, including what is 
now known as the Marble Mountain Ranch. (Water Notice recorded March 25, 1867 in Book 
of Mining Claims 232 at Page 397.) Samuel Stanshaw hired 600 miners to mine for gold and 
created a community for the miners to work and live on the ranch with their families. In 1870, 
the mining rights were leased to Bow & Company, ce1iain "Chinamen" to take gold ore from the 
Stanshaw Mining Company who also mined for gold. A requirement under the mining lease was 
that Bow & Company purchase their eggs from the ranch operating at the Stanshaw Mining 
Company. Commencing in 1867 water was diverted from Stanshaw Creek to Marble Mountain 
for reasonable and beneficial use. 

In 1911, Samuel Stanshaw patented his mining claim which granted water rights for 
mining, agricultural , manufacturing, or other purposes, and rights to ditches and reservoirs used 
in connection with those water rights. This patent granted him the pre-1914 appropriative water 
rights that continued to be diverted and put to use at Marble Mountain. Commencing in 1911 
approximately 15 cubic feet per second (cfs) of water from Stanshaw Creek was dive1ted to 
Marble Mountain. 

During this time, the State commenced constrnction of State Highway 96 and the 
construction crew lived on the site while the mining, ranching and domestic operations were 
ongoing. Each of these operations relied on Samuel Stanshaw's appropriative water rights until 
1922 when the Stanshaw mine/homestead ranch was sold to Guy McMurtry, a state road 
engineer. Mr. McMmiry was assigned by the State to complete construction of the last 
unfinished section of Highway 96, between Orleans and Happy Camp. The water distribution 
system on Marble Mountain Ranch was utilized to support the construction work and soon, Mr. 
McMurtry built additional housing for these crew members and their families. The Stanshaw 
Creek pre-1914 water diversion was continuously relied upon and was the sole source of water 
for all water demands at the ranch. 

The population burst prompted the State to build a school on site to service the children 
of all the people living on the ranch. The first school was a log building with one classroom, 
situated over Stanshaw Creek. In 1935 the County Superintendent of Schools·in Siskiyou 
County determined that the one room classroom was insufficient to support the 52 children and 
made arrangements to construct a supporting school house adjacent to Marble Mountain Ranch. 
The new school house included bathrooms, a kitchen, dining room, and housing for the two 
teachers on site. 

72131459.2 0042949- 00001 1 
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Meanwhile, Mr. McMmiry operated a dairy fann and provided milk and milk delivery 
services to the conununity on the ranch. There is some testimony by past residents and locals of 
a DC powered light system being used to illuminate/heat the main ranch house and the hen house 
on the ranch then owned by McMurtry. Fmiher evidence of a DC hydroelectric power system is 
the remnant abandoned penstock system leading to the current powerhouse location and the knob 
and post electrical renmants removed from the original ranch house during renovations by the 
Coles in 2006. A single ditch line carrying approximately 4 cfs provide adequate sufficient 
water for all domestic and agricultural water uses. Although the original mining operation had 
ceased, the property still demanded water for the agricultural operations and domestic 
consumption by the residents and school. At this time the water was also used to generate power 
and the hydropower was and remains as the sole source of power generation. 

The McMurtry's utilized the ditch for domestic consumption, as well as agricultural 
purposes to raise hay, fetch, vegetable garden, and the dairy farm until 1958 when it was sold to 
Lue and Agnes Hayes. The Hayes operated a cattle ranch with one hundred cattle from 1958 to 
1994. The ranch sustained 16 homes and outbuildings and housed State road workers, United 
States Forest Service employees and transient recreational fisherman. The ditch lines and 
foundational domestic/agricultural water lines that are in place today were the same lines that 
existed when the Hayes' purchased the prope1iy. The lines carried approximately 4 cfs and 
supported all the people living on the ranch at that time, the cattle ranch operation and continued 
agricultural production. 

The Hayes' continued to use the water for domestic consumption to supp01t the many 
residents on the property. In addition, they irrigated hay and alfalfa pastures by turning out water 
from the ditch in various places and flooding the pastures. Some of the diverted water was 
returned to Stanshaw Creek. The dimensions of the ditch remained the same from the time the 
Hayes' purchased the property to the time the Ranch was sold to the Cole's. The Hayes also 
operated a pelton wheel generator for electricity, still in use today. The wheel generator was a 4 
inch line, then increased to a 14 inch line utilized to create electricity for the occupants on the 
Ranch. 

After dive11ed water was funneled into the domestic water line and hydropower penstock, 
remaining flows and power plant effluent continued tlu·ough the lower elevation canals and were 
diverted at appropriate spots to flood iffigate alfalfa hay pastures, vegetable gardens, fruit trees, 
and lawns. Per Lue Hayes, there were times in his ownership that virtually every available bit of 
Stanshaw Creek water was diverted into the canals and used in power generation and irrigation 
of crops at the ranch. During the Hayes family occupation, the power plant was upgraded to a 
facility that produced about 40 KW of AC power that was needed for an increasing ranch 
residency population. 

During these years, the Hayes' family maintained the ditch to ensure that any gravel and 
silt that settled in the ditch was excavated and the flume was kept in good condition particularly 
because the wood would deteriorate and branches would clog the flume. The Hayes family 
removed redwood plank ditch linings that had rotted in various places in the canal system and 
maintained and replaced a wooden flume section at various times during their occupation of the 
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ranch. The agricultural uses of the ranch continued through the Hayes family era with flood 
irrigation as the primary agricultural water distribution system. 

The Hayes ' measurement of the ditch at that time ranged from 2 -1/2 feet to 5 feet wide 
and from 2-1/2 feet to l-1/2 feet deep, depending on the water flow. The abandoned ditch, 
which has now been inactive for approximately 140 years, is the same size as the original ditch 
in use today. The ranch was then sold to the Young family in 1972 when the· Young's licensed 
the ranch as a state licensed mobile home/RV park with a permitted capacity of 57 mobile home 
hook-ups. The continuing rental of the 10 previously constructed cabins and tlu·ee homes also 
added to the ranch population. Much of the water use was directed at domestic consumption and 
power generation to support ranch residents. However, the ranch still sustained alfalfa pastures, 
fruit and nut orchards, and large vegetable gardens. 

The Young' s Ranch Resmt had a resident population between 100 - 200 persons 
consuming ranch water and hydroelectric power. Past Young's ranch visitors returning to 
Marble Mountain ranch recant stories of Young' s ranch management needing to patrol the ranch 
routinely to chastise those ranch residents using more than their allotted share of power and 
water during low Stanshaw Creek stream flow periods during the sununer months. Again, 
during this period, the original Stanshaw Creek canal system canied water at full capacity during 
periods of available flow, and canied nearly all of Stanshaw Creek flows during periods of 
diminished low Summer flows. 

When the Cole family purchased the ranch in 1994, the infrastructure load requirements 
for power production and consumption were beyond the capacity of the ranch in the Cole's 
estimation. A change in business model was implemented at this time to reduce the ranch 
residency to a smaller population by targeting shmt term residents on a full service recreational 
visit. The target guest population now at Marble Mountain Ranch is 30 - 35 visitors on a full 
service shmt term guest ranch visit. Guided rafting, fly fishing, trail rides and other recreational 
activities along with food/meal service provide higher income returns per resident with fewer 
residents on location to deplete power and water resources. Additional water distribution 
improvements have been implemented by switching the agricultural uses from flood irrigation to 
sprinkler inigated pastures, drip inigated gardens and by installing culve1ts in the canal systems 
to reduce seepage of captured water. Additionally, the hydroelectric power plant was upgraded 
in 1997 to allow for more efficient power production with available Stanshaw Creek stream 
flows. Ongoing efforts to improve efficiency of Stanshaw Creek water and reduce demand 
include grant applications for canal system piping/culverting, and power plant upgrades. 

Marble Mountain Ranch, since the Cole's ownership, has beneficially used 
approximately 4 cfs maintained by the Marble Mountain Ranch predecessors and current 
occupants. There has been no 5 year continuous lapse of water transport, or truncated use 
( despite seasonal variations in flow), that might suggest a diminished capacity. In fact, the 
historical growth and development of the ranch operations over 150 years speaks to the 
undeniable maintenance of the canal systems and beneficial use of all water diverted from 
Stanshaw Creek. 
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Marble Mountain Ranch 
Stanshaw Creek 

Water Rights Report 
 

 Supporting Documents – Docs from K. Fisher 
 

• 01-04-79 DFG to SC 

• 02-04-93 Youngs to TB 

• 03-17-90 MG to JM 

• 06-22-01 SWRCB to KF 

• Assessors Parcel Map 

• Cole_Goldsmith_8.20.2001 

• Copy of NMFS_3.8.2000 

• DFG_11.20.01 

• Fisher_Protests_3.15.2000 

• KFA_Mooney_6.24.2002 

• KFA_Mooney_11.30.2001 

• NMFS_3.8.2000 

• NMFS_11.15.01 

• SWRCB_5.23.2002 

• SWRCB_5.23.2002_B 

• SWRCB_9.15.1998 

• USFS_Grunbaum_3.9.2000 
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Mar 10 20 02:37p Yreka Headquarters (530) 841-2551 

State of Callfomla 

Memorandum 

To . , Sten Conger 

From : Department ef Fish and Game - Region 1, Ehreka 

Subject: Stushav and Bandy Bar Creeks 

Thanke Ter, 1111.ch tor your a,u·ny information on the aboYe creeks. I had no 
information wba.taoever on either creek iA the Dlreka files. Josere agrees 
vitb your &lllal7sis, tbat steelhead probably cannot negotiate the culverts. 
He alao says tbat 'there is little or no ateelhead habitat above the culverts 
because of very steep gradient. 

This will be of great help at the next Project Developaent feu meeting 
v~tb Csltrans about the culvert repairs. 

'l'hanka, again. 

I>on A. t,i Faunce 
Assoc. Fiaher7 Biologist 

DAL:km 

cc: Bcsers 

.... -· 
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N+ 

NAHJS Stanabav ,~k . ·---·----- _____ a,UJm' Bia;:;.::tb;:;;ar..o~u _______ _ 

Sn.aAw Sec:noN---11aoa&-t-fouth ··-----To.-i ml.• upettwam haltm« o.s a:11• 

TIDVTM.YTO J0.11Jptb River . ---------.T1ri,.p...:l:.J1l=--~.J~68::=..-...iS.C-....c.)1..3 __ 

Onm.N ... ~ID'~•--------- ·--
" 

Sovacm OP DATA.-.3..tmam sut'QJ'. kt Ga Itam am"P, lalvasa, ~· mo, §IIJ'TS. 

Obsernitiom through entire seotion aurve79d. 

~ ... Of oaot.YAttCIK IOC4,,_.....,,_..,.,..,,.... Altitude a At aouth- 600 feet; Headwaten originate at 4TJJJ feet. 
MU.TICIN 10 OTIU YATII.I Gradient I ~ • 
~IIISCUl'TICIIC Wictth: Aftrage of 8 feet, naffOWi:al to 4 t'eet; iD upper :reaobe• 8Ul"'f8J8d• 

. sf.ll;:I"... ~ptli: To 3 feet in poolaJ averagilw 6- 10 inches. 
l'l.ov: Estimated at betwen 2- S cts. e£e-• Velocity profile: P~a mc>uth to 50 t'eet abo"fe oul.verta umer hivq 96 

..._ tlow is rapid; Velocit,' beoo•s casoadmg furt;her 
~-- upstream~ gradient ot et:reu increuea ml depth a deoreaeee. 
J::r- a,ttc,111 Huch or the 1treaa bed ia rubble, vith little graftl Ul:I to• =~ 'sand iD pools. tt:- Spawn:m, ueaa s Dm to a laok of adequate spa~ ,nftl.1 tile~ an 

·• · · tew goocl' spavm.ng uaaa. Occailional 11'-ffllT pools 1 -~IIICC&W obeei'Yed below oul.w_rta,· bovner •9• qt'tbeee Wl'9 =='TJOJW.~ a:U.tocl end inordb~ c,amd;y. · · 
=,r°"" Pool.at Pool to rit11e ratio qt about 1tl; •IV' poola ot 2 .. .3 Ifft doep 
~ _ above hiwq 96 oulve~; ~pool) tut deep and 6"teet long 
iiiilua.""'imib.. below twin ow.verts Wlder 96. 
ifiii:.,~ Shelter:· Entire section SUl'V9yed deDHly overgrow vitl). loo-1 hazdvoode ________ _, and bushes. · 

Barriara1 Tw larp ~ shaped cul.wrte under ~WBl' 96, approxillately 150 ffft ia 
length are probable barriers to anadromoWII salllbnid lligratiou upetream. 
Gradient of culverts ie long anc1 gradual al.ope with a pne~ amoth 
concrete bottoa. Stream eurveT ~t aumer 14J64, {en.ark am &Jgbee) report.a 
that local nsidenta obaernd eteelbNd Just belov ouberte but mm aboft 
t.bea. Approxlmate:Q' . .50 feet a.bow cu.l. ft~ area or . c:iaacades am thallov 
vater l.eadiDg to a 5 foot, .SO degree gradieldi vater1'all. couti~ a ·pos
sible barrier to mig111t1Dg tieh, though in bigher floa· t.hh r,iq ha abu 
to bypa.88 waterfall. · 

DiYenioma· ~ abm:1o111td am ~pon.tiw :rubber:-tube tn,e am eteel p:$.piJW diveniou 
observed abow hivq 96 orosaing • 

.Aquatio pl.ante a lone obeened. 
MJ.ution: Nom obsenied. 
Pood.s Caddie stone, am Dragon tJ:r oboened bl l.a.nal stage,, but mt plenti.Nl. • 

. Fishes presents Salmnid f-q obeened belov cul.ve~, probafilT steelbeed emit., 
· tboug~ not l1U1118rows. Jfo £-q of aD¥' ~ ee~n above culffrta. 

hiDg _ 11,Ltensit71 LightJ tllough inoperative, abanc1oned dwll~ obn~ •r 
· mout4 of ONek on sout~ side, aptly' :refernMi to u th9 'Cld Mui. 

· RiTer Lodge•. · 
ssibilitya State route 96 orossee Stanabav C~ek t aUe •tream from muthJ dirt 

road i'rom 96. near crossing parel.l.el.s oreek to the muth at lodge re
i'erred to above. Upper aeotion ie aoceaaible onl.7 bJ" toot due to 
dense riparian grovth, however fonatl7 road l.)Hl.2 :troa 96 oroseea 
headvaters or creek. 
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• 
1 

p,ysr. 
Owmrship:. Prom State Route 96 to mouth land is privatel.7 owed, ..w..t" ot hiway- ill 

· mrs 1am. 
Posted or opens Open. 

Station Data 

station: 
Location: 
Width: 
Depth: 
BJtto1u 
Spavninc area: 
1'lov and velooitya 
Stream condition a 
Water temperatures·· 
~ temperature z 
Time: 
Date: 
Weather: 
Altitude: 

1. 
M:>uth. 
8 feet. 
6 illChes. 
Rubble to gravel. 
Bo, 
Rapid, II. 
Clear. 
6oP. 
9()1'. 
143Q. 
8/lt/75. 
CJ.ear. 
600 feet. 

2. 
i mile up from mouth. 
S .reet. 
2 f'eet. 
~, gra~, rubble, 
Ho. 
Slov, II. 
OJ.ear. 
621'. 
82P. 
1530. 
g/4'75. 
C.lear. 
85() f'ec,t, 

Possible mdifioe.tion ot culvert bottolll8 (:ie. batt'l:lng, eto.) 
co~d open up 11,at.ern section or atreaia to~ anadromous 
aal.J!ll)nida, ~ to good caJ'lOW over atream, upper. re~~ abo'N 
route 96 could be IIIII.D8pcl tor resident ra~bov trout, thouah 
they would probabl.J have to be introduced. Manage lower 
aeot.i,011 0£ atnam as adequate ~romous aal.mon.id strean. 

• t ... '.":'. •' ···:.1~ . . . r.~ ,•a..; -- •• --:- • 
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1.ocation of i·:Outh: 
?ribut.ary ·ro: 
ttream Section: 
f.ccesdbilit;y: 

Ownership: 

jj}li\Tu.i,.OE n:::.:c;u1 TION 

1. Topog~~ffil 

Yreka Headquar~ers 

ST/\MSHAW CREEK 
Siskiyou County 

.Ay. r1 itt~ 

R6l:., T1)N 
r.lmuath River 

(530) 841-2551 

From the mouth to 3 miles upstree.m to the forks. 
ttate 96 crosses the st.reem and thP.re 18 also a t• .s. Forest 
Service road which leaves 96 between :.ttnshaw <.:reek and 
ta.iic.y Bu- Creek .nnl crosses Stanshaw Creek three miles 
upstrea.:n at. the F~rks. 
U. ~ .• Porest re1-vice. 

'?he stre:.i1;1 nows tor 4i 11dles through a steep CllllfOn and is 
prLnarily ca~;cf'.ding w e.ter. 

2. Vegetation - l'he canyon walls e.'l'..hibited vc.rious hanlwoods and firs, the 
streen r.ad V(.y,e.tatimi t}.nt was mainly berey vines and heaV7 
brush, · 

1. Der.th - Average depth \las 6-8 inches. 
2. Widt:h - .Average l'lidth wa.o 3-4 fer1t, 
J. tlow - the estii:iated !'low was 2-3 c.r.s. 
4. l'ool-r•ii"fle ratio, - cascading water, 
5, Alt..Hude - lleadwaters oriainate at 4720 feet ai~ tl}e wut.h is situa\ed 

at 600 feet above sea level. 
6. Gradient - ~ · 
7. Shape ot Stree:a - The st.ream bottom is com;rosed of coarse rubbl:9 and 

boulders. 

U:·Atiiit1m m1ti,rr1oos 

p.9 

1. Anadro1110us tieh would p:robabq be unable to utllize this stream !or spawning 1 

however, resident trout apparently do spawn in the upper reaches or the stream. 

H/J3I'rAT SUITABllITY 

1. The insects uere scarce, but stone fly and caddis Cly were p~sent ;n small 
nwnbers. 

2. There is gooci ahdter throushout the ~tream wit.h low hqina trees and pools. 

ST!t!;;Ai. CJBSTRUCTICiiS 

1 • tue to the st;eupieoa of the stream., the chances o! anadromous fish getting 
be1ond the culvr.rt on P.-"·'Y• 96 ore very slilll. l.ocal residents report. that 
steelhead do r,iake it up the road, but not be,cnc. 

2. About 1 i ,id.lea upstrea.it from the road there i:: an e1..tr~1ely steep area about 
200 yards in length that. \ioulc!. have to be consid1::red a clefirdte barrier •. 

1. 0~ three salmouids were obseJVed during the survey. Tl:ese ,1ere located 

WR-193
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about l mi.le dohn frwr. thG Flwne tnke-o!t (see below), fi~h seen vere from 
4-6 ind,es in length, illl.cl were &sfwned to be resident trout. 

DlVi .!-~~IC.US 

1. Approxi:,,ately 1 rnile upstreer.i from the road, a nun, takes-off fJ'Olll the 
creek. hvP.rage width - 12 inchee; average deJ,t,h 4 inches; !ts flow vas 
estina:ited between 0.5 and 1 c.1'.o. ltti purpose - wdcuown. 

2. J;.ppro:x..i .. u1.t.ely ~ ud.le ui;strea.·!!., a 4 inch pipe line re1ooves so1,1e or the 
stream nou. 

!l!;.~IEHDATICtlS 

1. t•1anage the stream for a resi~ent trout poiw.ation. 

!:UMMilRY 

1. Stanshaw Creek is a.pproxhiately 4i miles in length dth a flow or 2-3 c.r .s. 

~. The stre~n gradie11t :is ~0% with headwaters at 4,7::.0 feet and the fllOUth at 
600 feet above ~a level. 

J. The stream is prir42.rily' cascading water with little or no sr.awning area for 
anadromous fish. · 

4. Three uab!C)nids were observed during the survey • 

. 5. n_,u1.ee the streeJ,1 !or a resident. t.rout population. 

U!HV!~Y CREW: Jack Clark., Steve 'Bugbee 

tUIM,'t DATE: E/5/~4 

p. 10 
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Tributary to: Kl.M111th !liver 

?Acn,ith Locations T. 13 H., R. 6 E., Sect:l.on lS, s. \f. ~arter 

DRA:W.AO~ 

Stanshaw Creek., a tributary to the namaUt ,liver, bas a drainage 
Prea of approxiraa~ly 3,000 sur.face acres.· The drainace sxtends in an 
easterly direction !Tan its ,nouth i"or about 4 miles. -,even small tribu
taries emptJ into the drainage area. 

'i'he drl;ir;iaee is characterized by steep, heavily forested mountains 
covered primar,1,ly with i'ir, pin':I, 1°•aole, alder and pnison oak. 

STROOJ (.:(ji111I'J'IOHS 

~ical Protilq: -The avera&e flow of ~tansbaw Ufoek was estimated 
at. 40 cs. 1'his est11.:1Rte ·was 1118.de at Highway 96. The average width was 
about is .t'oot and the aver~.1~e depth was 7 inches. 

The nool-ri[fle·rat.i.o was estimated at l:i0:20. 'l'he entire stream 
is a series or pool~ that cascade do'ffll the stream bed. Ki!!los were observed 
in liJllited area:, but werll 1•-ore co11111on auove tho water diverslon P.5-pe located 
about 200 yro-ds a\Jnve the hinhway. • 

The bottor:i is predomlnatAly rub~lo ann uouluars alt,hout:h some gravul 
wao observed in areea or less tcrrontial flow. 

f1A9ITAi3 Slll'iA.i ~Ll'J.'~ 

Shelter in abu.'l(.laJ1t, alon; jf.ans um CreBk ln the .conn or ooulders, 
brush, pools, nnd locs. · 

SpaTnµng ,rea is q,d te .lir.d. ted on Stansllaw L'reeic ~specially in the 
loTrur Rr.d u~per portions. me ~Na above the water diversion plpe contains 
some rit :"le area su.1. table !'or spawnir.t;; · anaclroinous .C:ish. ~ore spamling 
pot.ant.Lal i6 located £ro--J the .11\0Ut.11 to tho h:i•!hw:ay. 

Nurs•:r:,, aren is av~ilable alont! the ent.i.re str~. Pools 1Vit.h back
eddies are quite co11111lr.>n. 

ST1lliAJ, 'J!JS'l't!'JO'tio.-~ 

Log Jams: Six partial barriers of debris accumulations TIOre r-,corded 
on Stansbaw t:ree~ bel~ tho upper limits t.o anadromous fish. These barriers 

P• 12 
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\ 
41 •• ' 

cont.P..i11e~ nbout. 730 cubic !'eet ot 11aterial. tJone or t.b1~sa barriers :;re 
a tot:-11 1.>m-rier ;,,nd at pre:i:tmt., removal c.l0'3s not. s~em to he 1-,reasi.116• 

Natural rJ.e.rriers: A 7S y:.1rd lone series or hiuh falls crr.1ates an 
impassable barrier to anadror.10us fish about one mile above the mouth. 
These !'alls shou1d be crms.i.tbred as tho upper linii t:i to ana<iroinous fish. 

SaL11onid 1·ry 1'rere obser.,ed in 111any pools nlonc St.an.C3haw Creek. 'l'he 
fry wc•· J to sinal.:. to make an :i:wdenti!icatio:l. 

A. local reaident ol this ar~a says he used to see steelhead running 
up ::itan.lhaw C1•eek alti1ow~h not .ror sevel'al .ye;irs. 

SIJr.iMARl 

Stanshaw Creek has a drainage area or' about 3.,000 surface acr1.Js. 
The stream has a !):.iol-rl.rrle ratio o! abont il'.l:20. 
S•·m1nin1: armt is }j adted on the stroam ~lthout~h some Mr.e~ contain 

gravel su! talJle fol' anadrur-1ous !ish. 
Six partial harriers \1ere loc:tted bcl~w t.he upper limits to anadro

mous i".1 sh. The upper limits to anauroir.o;·s .r:'inh is al.!out. 1 mile above the 
mouth and consist or a hich s~ries or till.ls • 

.!l.EC0~11.\l:;14h\'tl ONS 

1. 
2 • 

.l'ishory. 
). 

.temove piu-t:ial ba.rr.i.urs althout_th they are not a prossinu problem. 
ita~re lolf"~r portions t,elol( uerles of falls as an anadroD10us 

L:anage arua ·auo,:e :falls os a rusi:\ent trout. st.roam. 

:iurveyed by: Tom Ca:.ur.er and ,lkt! ~ruse 

Surveyed on: .. lay 25., 1961 
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-

/o~p,, J•( . ),). (/ 5 ,02 

(916) 657-1951 ;rr:1ri/;or. ',1 ' 0 °I 

FAX: {916) 657-2388 trd(A I I 

FEBRUARY O 4 1993 

Robert E. and. Mary Judith Young 
c/o Thomas W. Birmingham 
770 L Street, Suite 1200 
Sacramento, CA 95814 

Dear Mr. Birmingham: 

.1''/c l 1 I I I l 

In Reply Ref er 
to:333:KOM:29450 

APPLICATION 29450 OF ROBERT E. AND ·MARY JUDITH YOUNG--STANSHAW CREEK IN SISKIYOU 
COUNTY 

On July 22, 1992, Division of Water Rights (Division) staff wrote to inform 
your clients, Robert and Mary Judith Young, that additional information is 
required before Division staff will be able to complete the initial review of 
Application 29450. No response was received. The issues which require a 
response are listed below. 

The first issue which must be addressed is the quantities of water which were 
requested for both domestic and irrigation purposes . The application requests 
a right to directly divert 0.22 cubic feet per second (cfs) for domestic 
purposes. 3 residences, 44 recreational vehicle hookups, 11 housekeeping 
cabins, 14 mobile homes and one lodge will be served. Based on the· quantities 
considered reasonably necessary pursuant to Title 23, California Code of 
Regulations Section 697, Division of Water Rights (Division) staff calculates 
the total beneficial use for these facilities to be 0.02 cfs. 

Beneficial use was calculated using 75 gallons per day (gpd) per person for 
the residences, and an average of 4 persons in each house . The recreational 
vehicles are estimated to use 30 gpd for 2 people. The ·housekeeping units 
would require 55 gpd for four people, and the mobile homes would require a 
similar amount of water. No information was provided about the lodge. Thus, 
Division staff estimates that 20 people would use the lodge, and each person 
would require 55 gpd. If any of these estimates are incorrect, please provide 
information regarding actual occupancy rates and water duties. Based upon 
these estimates, Division staff reconnends that domestic use under 
Application 29450 be reduced to 0.02 cfs . The 0.02 cfs was calculated by 
multiplying the number of each type of facility, such as 3 residences, times 
the estimated daily usage (75 gpd), times the number of persons (4 people), 
then multiplying by the conversion factor of 1 cfs per 646,317 gpd . 

SURNAME ~ 1-}-'b / 4se( .z,6,A,y 

E~JTl: ·-

OW,t s,o :;:, . ~ =~ 
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FEBRUARY O 4 1993 

Robert E. and Mary Judith Young -2-

Irrigation water duty of 1 cfs for each 80 ·.acres of irrigated area is 
considered reasonable for Siskiyou county. Thus, irrigation of the 7 acres of 
alfalfa listed in the application should require 0.09 cfs. The application 
requests 0.12 cfs . Thus, Division staff reconmends that Application 29450 be 
reduced to 0.09 cfs for irrigation purposes. Please respond and state whether 
your client concurs with these recommendations. 

Additional information is also required to complete the environmental 
supplement to the application. The following information is required: 

Question 4 of Environmental Supplement 

Indicate whether or not any permitting agency prepared any environmental 
documents for the project. If so, ·please complete the answers to the last 
part of questions number 4. 

Question 7b 

Please describe the types of existing vegetation (such as grasslands, pine 
forest, oak-grass foothills, etc.) at the point of diversion, i11111ediately 
downstream of the point of diversion, and at the place where the water is to 
be used. Please be sure to include photographs of these areas with the 
vegetation types showing in the photographs. 

Question 8 

Indicate what changes in the project site and surrounding area will occur or 
are likely to occur because of construction and operation of the project. 

Oyestion 16 

Indicate whether or not your client is wi1ling to make the changes in the 
project as reconrnended by the Department of Fish and Game . 

A response is requested within the next 30 days. Please note that failure by 
an applicant to comply with a written request for information within a 
reasonable time may be cause for the Division to cancel an ·application 
pursuant to Government Code Section 65956{c) . Division staff is available to 
answer any questions you might have . I can be contacted at {916) 657-1951. 

Sincerely, 

'~IGINAL SIGNED B':' 
Katherine Mrowka 
Associate WRC Engineer 
Hearings Unit 

cc: Robert E. and Mary Judith Young 
Young's Ranch 
Somes Bar, CA 95568 
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N0.668 ~07 

·. . 
0 

_/..;1,,fi··· 

r'' -
Maren 17. •890 ~ r•·r 
MarvfnG«. 
1881 F1eldttraak AD 
Arcata, CA~5521 

Mr. Jeffri,v~Meilh
PO Sax 18 
Ol'Ovila, C , 85865 

; 

Re: lnfbnnallan Naaded from HydrOICQJst (MS. Sh0f1. 11127/89) 

O..Mr. M~h. 

'Tbe ~=IO -...UO,, w,,u req--, in - - IO Ma, Shan, - 11/271119: 
haw 0-. wasersnad area at taung's Ranch cffwr8iDn~ 2285ae(S.57 mi2>. 

Mdlntain Homa R.udl sLD-Wil&IShed area: 190ac(0.30 mi2J, or Mft Of U'l8 Stanshaw Creek waaahed area. a.r.: Fcxk1 att11e&aman NW. USGSTopo. Quad, (1955}. 

2. ~o lbama to SOQIQo ,eca w lmPalllloo: 

=0-eek (~Camp.CA) 
AMlr (Sam• a..CA) · 

• ·Runoff Depth•Ouratean Frequency In Setectad Cal1atnia WatttBhads", DWR Memo Report i/73: 
' "Klamash River lnvtei!Qaalon". DWfl B&itelln No. 89(1980). 

3 •. tflSICD ot1111 Yauaa PbNQiml: 
Slndli 1 &Sit 0.48 cf8 
s~ ·~'1tfans ot surtaca wauw·D1vetsi~ 1n t<Jamau, AIWK H,ctrowapttc Ulff', Pr,. 58. 

! Tabla 4 tcoml,-red), . 

t do have tha 118C881IIY rnfonnmton to addrass rhe apeclffc COM~ and n~e wmer 
use ams • Young's Rflndl, 

4. 
1. • 

I do rot hllVe lit$ '*'8IIIY lnfannatlan to actnss the specl1lc consumptive and non.cans~ waiw 
use 1 equnmants ai Mountu, Harne Ranch. ~ 

s. =lllmlm!OillllllllYIIIYIRal'lfllDGD: 1.26c:fl ~ J II" ,1'(~ 
! Pllpfcal-...iIQ11.a,pook,.Russ11~~,~1J1s.,c,e15). r~~l~(t· 

8, Clill' WePitt IIAuma III IUIIIIII: ; ~1:'t I) c ~? 1· f' 
l11,J. da not appear 10 bl any athlr adJacent sources Gf warat tf'lat can ba fnllbl1 davefaped far lither MoMl'llaln Ii""' Cl' Valffllt& nn:tlaS. . 

7. Sa.-ke1Sleal ID BRw JQ bnlbfw Orntr. 

ll1ere are no subllanllat EIXlrltlans to flow In Stanshaw Creek downstraam of Mountafn Homa Aal1ol\ other 1han 
very llhort dUnlttGn ewinas with~ lmmedllle wearn runoff. 
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l::J:://l~r~ 15:52 N0.668 [j108 
• 1, :.• 

•, -
/• I 

f'r "'' .. / 
ijr. Mli1h : ------------- ' I Ra: lnfarmdon Needed frcm Hyctclogtst 
Mardi 17. 1fao . ' JI t // f • 

Paga.a. 

8. fa~-:=:n~-- Qf SfAPSlllw ~ (All dilates In cts) 

1J srm,,-q, .. (Annual:Gi~ ~ 
JiD !Ill • ADf Jm JJd Am ilQl· QGl - la 
ao ao 1& 2s 21 1 o , 2 2 · 2 • 20 

"/ a, MNlllio tma Intl QClblU <AMU11: ,.o cfs) 

I Jaa • flll - - - JlU1 Jul 611; bllt CG1 MD¥ Qag 
2.4 1.a 1.2 1.a 2.1 o.a o.3 .1s .,s .1s o.a 1.e 

I 

32 '*'=IDw m YPYJll'a Bab OlYatG!l ICaD&bD QaBk (Amuat 11.9 Cf&) 

I .liO ft1ll Mil 6PC - .Jun .Jul w - QGl - llK 
21.& 1e.4 ta~a 21.2 23.9 9.2 3.7 1.a& 1.a& ,.as 3.7 11.4 

I 

b. Lrbw:lrr. (Pr~ 1 In S0)fs.1alng ltla 1978-77 draught asamcxset) 
1~ SllnablWO:Nk 

I JID Fa ,. All' - JWl JJd &la 11111 gas Halt QISI 
1.2 2.0 1:-2 5.8 9.0 10.0 4.0 1.7 1.0 1.3 1.0 1.2 

2~ MO&ldli!liocal r l"!milGI 
• &11 Am • -ts.a J"1 aua aem Q'1 ~ as 
0.10 Q.16 o. ,o 0.60 0.70 0.80 0.30 0.13 -0.1 0.10 .. o., 0.10 

3) ~•• atYoTaocb Pbffnim S!Wmbaw Rd 
' Jaa flll - - JJaa Jul &al lam CCl ~ Q.IG 

1.1 , .a 1. 1 s.a a.a 9.2 3. 1 1.e u 1.2 u 1.1 

C. ..... II f'IIIIF' Blilllllllw Qmlll(Qr111¥1D EJmnl'WIAif. 
: Anaual lP:YM U:Yoac §9:Ypr JQO:Ya: 

226 0 560 800 1000 1260 

~ ·R1110ff Dapm.curauan Frequency in satacted camomra WISarlmad8., oWA Memo Aepan 1m. 
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09/13/2000 15:52 1';0.&68 1,09 

... . -

amosis: 
The Young's l!lancf1 CIVersian and eantH:hannel,ft,ma capactty exceedS Of1IY U't8 lowest tows whteh rarely CJCCUJ on 
Stan&haw ar• between Auguat and Dec$1lblr di.mg draught yaars. The only 1frna lhi& GOJ12itlon has been -=-ln1977 "'1111 Ille 1111w Millllle far lffll8ion -11.9 els (0.35 els - dlvlnlOn c:a;llll,ilM, bul li1III 
, .75 tmas 11 tnan NsfariD UN (0.48 cf&). 1.81a than 0.1 cf& wa, avaJlilbll fllf use (and ~ t,y "'8 Maurmn Herne 
AlnGh durtng hlS l*iod. 

Dunng:*98.4 percar, of the tme, 100 much, nat tao llttte ftow II the Ycuva Ranch dMlnion IS the pimary concern 
dU8 to Ute a • m-c;irrying ~ of baU'I Stanshaw Creak and the fNintl.channellftume. Neat1er the earth-
chin . la.fl paartv dlldgnad and maintainad. nar flow ctJaractarisdcs o1 Stanshaw Creek haw limited Ola IYIBBi- d ~ at Vaunp Aanch ~ ma daam8nt8d period ot use (atnca 1958). 

MPriar-. ~ltl) ltrmara-brV1111!1'1 Aln>II (Rel: -IO~~IO hM fan94ine8-
,,_ abandoned dacumanrad non.use. in acccwdanca wlh catlomia ~inistrative procadurea. 

I 

Basis far tha rtngalng auaman11 are• tolows: ~ 'J. c, / • r.:6r1 I) 
1. I was Dracrt:t H~Dlaal&t cttia rnconom Ranger District. USPS belwaen June 1974 and Sep1ambar 19n. 
2. 11 m Vciunp (nae' Hayes) Flanc:h bffl;eenJuna 1974 and SeptembW 1977. 
3. Betw 1974' and 1977, I did, an saveral occasions, 8Yf'ua1! the C@llgn and Inspect ttte cond~lan of the 

Vi sltiiicii attarslon and aantM:llannetllhlne. 6D;.. o/ 17 . 9) o 0 

4. 1 was a staaa Wilhlr A1Ctlll ooorcanatar rw Iha ei.reaG of Land Management's Slate Office in Phoenix, AZ 
SeptemDer 1919 and O-=amller 1981. ,oi. '}J1,___qJ7 5 .1. HO •tt7. ?J •/ 7 

5. 1 hofd a.a. De;ra rn Geology and an M.S. Daeree In waaarsfiiii management. 
(( 1:, .CfJ > () 

1 he1p1 Chis 1+a11on Is useful to you. Plaaae comacc me It you nave anv firmer questtans on lhil mauer or deei'e 
~.I 
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State Water Resources Control Board 
Division of Water Rights 

1001 I Street, 141h Floor• Sacramento, California 95814 • (916) 341-5300 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812-2000 

FAX (916) 341-5400 • Web Site Address: http://www.wateTTights.ca.gov 
Winston H. Hickox 

Secretary for 
Environmental 

Protection 
The energy challenge facing California is real. Every Californian needs to take immediate action to reduce energy consumption. 

For a list of simple ways you can reduce demand and cut your energy costs, see our Web-site at http://www.swrcb.ca.gov. 

JUN 2 2 2001 

Mr. Konrad Fisher 
3210 Klingle Road NW 
Washington D.C. 20008 

Dear Mr. Fisher: 

APPLICATION 29449 OF DOUG COLE ET. AL. TO DIVERT 3.0 CUBIC FEET PER 
SECOND (CFS) OF WATER FROM STANSHA W CREEK TRIBUTARY TO KLAMATH 
RIVER IN SISKIYOU COUNTY FOR GENERATION OF 33.9 KILOWATTS OF 
ELECTRICITY 

Gray Davis 
Governor 

Per our phone conversation on 21 June, 2001, I have enclosed text, tables, and a map from the 
May, 1965 bulletin authored by the Department of Water Resources (DWR) entitled "Land and 
Water Use in the Klamath River Hydrographic Unit" (Bulletin No. 94-6) that is pertinent to the 
above mentioned application. As you will see in Table 4 on page 58 of the copied report, the 
type of apparent water right is incorrectly listed as riparian. Page 31 states, "Those [ diversions J 
which have been neither adjudicated nor based on appropriations [water right applications or pre-
1914 appropriations], but for which the area of use is apparently riparian to the streams or which 
the owner claims to be riparian are listed as 'riparian.'" Either DWR incorrectly came to this 
conclusion or the owner incorrectly stated that it was a riparian right. It is interesting here to 
note that neither the owner at the time, L.H. Hayes, nor the previous owner, McMertree, listed 
this right as a pre-1914 appropriation even though the indicated date of first use on the table is 
"About 1800." 

As you will also see in the enclosures, 362 acre-feet (at) was measured at the nozzle in 1958; 
this would be the amount of water that was put to beneficial use. This calculates to a daily 
average beneficial use of: 

362 af/yr + 365 days/yr = 0.99 af/day 
0.99 af/day + 1.98 af/day/cfs = 0.50 cfs 

Average instantaneous flow per month could also be calculated using data from Table 5. Small 
domestic use is not calculated in this figure, although that would be negligible at less than 10 
af/yr. I also assume that seepage losses are not figured into this since this is measured at the 
nozzle rather than the point of diversion, but I would not expect seepage losses to nearly 
approach 2.5 cfs. 
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Mr. Konrad Fisher 2 
JUN 2 2 2001 

Please also note that: 1) 1958 was an "unusually wet year," with Klamath River flows nearly 
double that of the average annual flow, and 2) 6 kilowatts of electricity were generated by the 
diversion in question. Hence, an average rate of0.5 cfs through the nozzle was probably all that 
was needed to generate 6 kilowatts, and this lower rate was not the result of low flows available 
for diversion from Stanshaw Creek. 

Ifl can be of further assistance, please call me at (916) 341-5392. 

Sincerely, 

?tfM/[ 
Robert E. Miller 
Environmental Specialist II 
Environmental Review Unit 2 

Enclosures 
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)ANET K. GoLDSMITH 

VIA HAND DELIVERY 

Hany M. Schueller, Chief 
Division of Water Rights 
State Water Resources Control Board 
Post Office Box 2000 
Sacramento, CA 95812-2000 

Attn: Michael Contreras 

l<RONICK 
MOSKOVITZ 

,.eTIEDEMANN 
~GIRARD 

A-.Uc:oareaATION 

August 20, 2001 

·Re: Water Right Complaint Against Douglas and Heidi Cole; 
Stanshaw Creek, Siskiyou County 

Dear Mr. Schueller: 

This letter responds to the letter dated June 14, 2001 from Donald Mooney on behalf of 
the Klamath Forest Alliance ("KF An) complaining of diversions by Heidi and Douglas Cole from 
Stanshaw Creek in Siskiyou County. In essence the letter asserts that the Coles have not provided 
evidence that the pre-1914 water right filing by Samuel Stenshaw pertained to their land, and that their 
diversions hmm coho salmon and steelhead in Stanshaw Creek and the Klamath River. This letter 
provides the evidence requested concerning the basis of the Coles' claim of pre-1914 water rights. The 
KF A allegations that the Coles' diversions constitute a "take'• of coho or steelhead salmon are 
unsupported and incorrect The Coles' diversion is not banning either the coho or steelhead (or any 
other) fishery in either Stanshaw Creek or the Klamath River. 

A. HISTORY OF USE 

Attached as Exhibit A to this letter is Patent 186169' from the United States to Samuel 
Stenshaw dated March 27, 1911. Because the handwritten description in the Stenshaw patent is difficult 
to read, I have verified the property description using the BLM Master Township Plat and Historical 
Index.2 The description of the land patented to Stenshaw includes forty acres of what is now known as 
Marble Mountain Ranch, owned by the Coles.3 

The patent number appears at the bottom of the page, below the signatures. 
2 The land is described as a patent granted pursuant to a Homestead Entry: "WYz SWY.. NWY.., 
WYz NWY.. SWY.., SEY.. NWY.. SWY.., SWY.. NEY.. SWY., and the NYi NWY.. SEY.. SWY.. of Section 33, 
and EYi EYz NEY. SEY.. and EY2 SEY.. NEY. of Section 32, T 13 N, R 6 E, Humboldt Meridian. Because 

ATTORNEYS AT LAW 

400 CAPITOL MAU, 27™ FLOOR SACRAMENTO, CAJ.lfORNIA 9S8l4•Hl6 TELEPHONE (916) 321-4500 FAX (916) J21•4SSS 
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Harry-M. Schueller, Chief 
Division of Water Rights 
August 20, 2001 
Page2 

10987.2-1 

According to Edwin Gustave Gudde, California Gold Camps (U.C. Berkeley Press, 
1975), the Stanshaw Mine was in operation at the tum of the century and was reported in Mining Bureau 
reports as late as 1935. A mining pit is located on the Marble Mountain Ranch. 

Water was also used for domestic purposes and irrigation. The notice of appropriation 
states that it was in part "for irrigating purposes" and describes the ditch and flume as running "to my 
upper field." (See Exhibit D, Notice of Appropriation, Liber 1 of Water Rights, page 397, Siskiyou 
Official Records) 

Violet Anderson, who moved to the area shortly after Stanshaw conveyed a portion of his 
property to Guy and Blanche McMurtry, recalls that she cooked in an old cookhouse on the property for 
up to two shifts of workers who boarded there, and that the McMurtrys ran a small dairy. (Exhibit E.) 
She recalls that electricity was already in use at that time in connection with the dairy. Among other 
purposes, it was used to sterilize the bottles into which milk was transferred for sale~ Minerva Starritt, 
one of the early schoolteachers at the Irving Creek schoolhouse recalls that when she arrived in 1935, Guy 

· McMurtry was the Superintendent for the State Highway 96 and "had cabins where the state highway 
workers lived with their families." (The Siskiyou Pioneer (Siskiyou County Historical Society, Vol. 6, 
No. 2, 1989). (Exhibit F.)) 

The McMurtrys owned the property until Lue and Agnes Hayes purchased it in 1955. At 
the time of the purchase, Mr. Hayes recalls that 30 acres were llllder irrigation and there was an existing 4 
KW pelton wheel and an existing 12" main water line on the property. (Exhibit G.) The pelton wheel 
was described by William M. Heitler of the U.S.F.S. as "the 85-year old pelton wheer• (Exhibit H). Mr. 
Hayes identified it as "an old C-3 HP generator .• ~ The power generating facilities have since been 
upgraded several times by Mr. Hayes and successive owners, including the Coles, but the evidence is that 
power was being generated from a very early date. The engineer retained by the Coles to upgrade the 
power facilities described the pelton wheel as dating from perhaps the first decade of the last century. The 
old pelton wheel remains available for inspection at the Ranch. 

Domestic and power uses were among those early uses, and use of water for these __ 
purposes has been continuous, as has irrigation. The Hayes' use has been described in the 1963 DWR/ 
Bulletin 94-6 "Land and Water Use in Klamath River Hydrographic Unit." (Table 4, at p. 55 .) /Mr. 
Hayes believes that the demand estimated at that time may have underestimated his existing uses because 
it was based on a single flow measurement taken in late fall when he was not irrigating. (See Exhibit G.) 

the Historical Index page is 24" x 28" it is difficult to reproduce and is not included as an Exhibit to this 
letter. It is available for your inspection and verification on request. 

The patented land was resurveyed by the Bureau of Land Management in 1985 and designated 
"Tract 48" on that resurvey. A portion of Sheet I of 8 of that resurvey is attached as Exhibit B. 
3 A copy of the Coles' deed is attached as Exhibit C. 
4 

s 
Personal communication, 8/19/01. 

Personal communication, 8/16/01. 
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The Hayes conveyed the Ranch to the Youngs, whose uses are documented in your files. 
The Youngs conveyed the Ranch to the Coles in 1994. The Coles' residence is the same house originally · 
occupied by Samuel Stenshaw. 

While there has been an evolution of uses for the Stanshaw Creek appropriation since the 
early days of the Stanshaw Mine, it is clear that year-round uses of water were in practice from early in 
the last centwy. Mining, domestic and power uses were among those early uses, and use of water for 
these purposes has been continuous, as has irrigation. While mining may no longer be pursued, changes 
in purpose of use of pre-1914 appropriations have been permissible so long as no other user is injured. 
The very long history of the current uses of water on Marble Mountain Ranch belie any assertion that 
others have been harmed by the shift in purpose of use of this water. 

B. CALCULATION OF WATER DUTY 

The estimate of water demand for the documented uses on Marble Motmtain Ranch, as 
set forth in the SWRCB letter of February 4, 1993 from Katherine Mwroka (Exlubit I) appears 
questionable for several reasons. 

First, it is based on use at the point of use, and therefore does not take into account 
conveyance losses in the ditch leading from Stanshaw Creek. This ditch is seven tenths of a mile long6 

and is constructed of flumes and earthen materials. While the Coles have taken steps to improve 
conveyance efficiency ( see Exhibit H), there remain reasonable losses that should be considered in 
calculating the amount of diversion necessary to satisfy their pre-1914 appropriative right. 

•{_' 
i1 

r { I 

Second, the calculation completely ignores water demand for power production. As 
explained above, power use began early in the last century and has been continuous throughout the 
history of the Ranch. 

Third,. the water duty used by Ms. Mwroka for calculatng irrigation demand is 
questionable. Ms. Mwroka based her estimate of irrigation demand on a water duty of one cfs per eighty 
acres of irrigated land. This is the most conservative water duty proposed in the SWRCB guidelines 
concerning reasonable use for irrigation. While it may be appropriate for other areas of Siskiyou County, 
it is not appropriate for calculating irrigation·water demand on Marble Mountain Ranch. The porous· 
nature of the soil on the Ranch and the slopes involved suggest that a higher water duty should be used. 

C LACK OF JUSTIFICATION FOR A CEASE AND DESIST ORDER 

The complainant fails utterly to provide any factual evidence that the Coles' diversion is 
adversely affecting fishery resources in the Klamath River or Stanshaw Creek. The sole allegation of 
adverse impact is a single paragraph in the middle of page 3 of the K.F A letter that alleges that the 
National Marine Fisheries Service (''NMFS") and California Department of Fish and Game ("DFG") "are 
concerned." No specifics are given of just how the long-standing diversions of the Ranch are affecting 
either coho salmon or steelhead. No statements of either the DFG or NMFS are attached to the KF A 
letter. 

6 DWR Bulletin 94-6, Table 4, p. 55. 
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The ·only evidence offered by KFA is a letter from the U.S. Forest Service District 
Ranger, William Reitler reporting such "concerns," again without specifics. The USFS letter related to 
the question whether the Coles had, or needed, a fee pennit for the ditch. Subsequently, based on the age 
of the ditches, it was determined that no fee permit was required. (See ExhibitH.) In a subsequent memo, 
Mr. Beitler also comments on the responsiveness. of the Coles to DFG 's direction concerning fish passage 
at the century-old rock and rubble diversion dam. (Ibid.) 

In a March 8, 2000 letter concerning the Coles' water right application for 3 cfs diversion 
for power production, the following general concerns were listed by NMFS concerning coho salmon: 
migration delay, loss of habitat due to dewatering, stranding offish due to dewatering of the stream, 
entrainment in poorly screened diversions, and increased water temperatures. None of the issues was 
raised based on any site specific investigation or concern. 

None of the issues mentioned in the NMFS letter are being significantly exacerbated, if at 
all, by the Coles' diversions under their existing rights. Stanshaw Creek is not a migration or spawning 
resource for coho salmon, nor is it available for juvenile rearing, since the culverts at Highway 96 prevent 
passage upstream into the creek. There are no pools in the 600' reach of Stanshaw Creek below the 
highway to serve as "preferred" rearing habitat for juveniles (according to the NMFS letter). However, 
coho habitat has been documented in Irving Creek to which the Coles' diverted water is ultimately 
returned. The addition of flow to that creek may well benefit the coho resource of concern to the KF A. 

Temperature at the mouth of Stanshaw Creek was measured at 65° F in the afternoon of 
August 17, 2001 by Douglas Cole, within the reported range of suitability for coho juveniles and within 
the range of "best" suitability for the steelhead trout that inhabit the creek (Klamath Resource Information 
System). 

Water in Stanshaw Creek is bypassed through the rock and rubble diversion dam. The 
diversion is maintained pursuant to a Five Year Maintenance Agreement between the Coles and the 
California Department of Fish and Game, dated January 21, 1999. There is continuous flow bypassing 
the Ranch diversion, and fish passage has been observed-in both directions. As reported by Mr. Beitler in 
his April 6, 200 I e-mail memo, "The diversion· structure has been modified to provide additional flow 
downstream in accordance with California Fish and Game direction." (Exhibit B.) The flow in Stanshaw 
Creek extends to the mouth, even in this dry month of a dry year. 

The mere fact that coho are a listed species and steelhead are a candidate species is no 
evidence that the decades-long diversions for the Ranch are harming the fishery. The above data refute 
the allegation that the current diversions by the Coles violate the Endangered Species Act. The 
complainants have produced no evidence of harm to protected species from a continuation of diversions. 

Beyond the Endangered Species Act, however, the KFA has raised a claim of public trust 
violation. In any public trust evaluation, the harm to the public trust resource (if any) must be balanced 
against the reliance on the diversions. In this instance, there is clear evidence of a century of reliance on 
the water and a good faith belief that the diversions are justified under the pre-1914 appropriation by 
Samuel Stanshaw. The Coles' water use is reasonable and beneficial, and the Coles and their 
predecessors have continually improved the efficiency of use. No other water source is available to the 
Coles, whose entire livelihood depends on the continued availability of water from Stanshaw Creek. This 

e ' 

&JW,(. 
, .. ~. [! .- .mJP.K4381£lli }ii:; f'y-~·· ~-· 

WR-193

005868



Harry M. Schueller, Chief 
Division of Water Rights 
August 20, 2001 
Page5 

10987.2-1 

great reliance, balanced against the lack of any specific allegation or evidence of harm to public trust 
resources by continuation of diversions pending SWRCB action on the Coles' pending application, 
should militate against any enforcement action at this time. 

Please feel free to contact me if you have further questions. 

JKG/mm 

Attachments 

cc: Douglas Cole 
Donald Mooney 
Michael Contreras 

Sincerely, 
KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD 
A Professional Corporation 

~-;;~ 
Janet K. Goldsmith 
Attorneys for Douglas and Heidi Cole, 
Marble Mountain Ranch 
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Harry Schueller 
Chief. Division of Water Rights 
State Water Resources Control Board 
Division of water Rights 
P.O. Box 2000 

· Sacramento. Cafifomla 95812-2000 

Dear Mr. Schueller. 

Southwest Region 
m Sonoma Avenue, Room 325 
Santa Rosa. Callfomia 95404 

March a. 2000 F/SWR4:WH 

By this letter the National Marine Fisheries Service registers its protest to the 
application for appropriative water right 29449 filed by Doug Cole, et al. to divert water 
from Stanshaw Creek. which is tributary to the Klamath River. The Project proposes to 
divert 3 cfs for the purpose of hydroelectric generation. stanshaw Creekr Which lies 
within the Klamath River watershed, may support or conbibute to sustaining populations 
of the Central California Coast EvotutiOnarity Significant Unit (ESU) of coho salmon. 

Background 

Coho salmon (Oncomynchus klsutch) comprising the Central California Coasl.ESU are 
listed a& threatened (61 Fed. Reg. 56138: Oct.31.1996) under the Endangered 
Species Act (ESA). Protective regulations were published for cohO on C>ctober 31. 
1996. These protective regulations make it unlawful to iake" coho under section 9 of 
the ESA. -rake• as defined In the ESA. Includes. in part, to harm or harass the species. 
The&e protective regulations describe certain activities that may imJ)clct coho and result 
in legal liability. These activities include, In part: 

Unautharlzed destructlonlllleration ol the specJss· habitat. such as removal of laf98 
t/lOOd1 debtla or rtpartan Bhld8 canopy. Cll8dQJng. cf,scharga ot Ill matBttal, draining, 
dilr:lling, dfvotting, blocklng, or altering stream chaMll3 or Hdece or r,round water flow. 

In contrast to the life histo,y patterns of otner anadromous salmonids, coho salmon in 
CaHfomia generally exhibit a relatively simple 3-year life cycle. Adult salmon typically 
begin the freshwater migration from the ocean to their natal streams with the first fall 
rains. Upstream migration will continue from October to March. generaUy peaking in 
December and January (Shapovalov and Taft 1954). 

,, 
',-, 

WR-193

005870



.--...:::!--- '"-'•.&CJILI .,...,. 

Coho fry emerge from rec:tds, in 38 to 101 days depending on stream temperatwe 
(Laufle et al. 1886). After emergence, the stream flow conditions and water 
temperature play a large role in survival. Low summer flows reduce potential rearing 
areas. may cause stranding in isolated pools, and increase wlnerabitity to predators 
(Sandercock 1991 ). Arso the combination of reduced flows and high ambient air 
temperature& can raise the water temperature to the upper lethal limit of 25oC for 
juvenile coho (Brett 1952). Later in the year, high winter flows In typical coastal streams 
mily be hostile to juvenile coho, causing displacement and disrupting their habitat and 
food sources. JuvenHe coho show a preference for habitat containing deep pools (1 m 
or more), logs, rootwads, or boulders in heavily shaded secttons of stream. Structurally 
complex streams that contain stones, logs and bushes in the water support larger 
numbers of fry (Scrivener and Andersen 1982). Ahhough coho Juveniles are found in 
both pool and riffle areas of a stream, they are beat adapted ta holding in pool& 
(Hartman 1965). 

Propaaad Diversion 

Appropriation of water will be accompffshed by directly diverting 3 cfs from Stanshaw 
Creek for hydroelecbic power generation via flume of 12-inch deep, 24-wide, and 5,200 
ft long, theo through a penstock of 16-inch diameter, 455 ft long steet pipe. The 
penstock uses a 200 ft fab to generate a maximum of 33.9 kilowatts at 80% efficiency at 
a powerplant just above Irving Creek. After use, the water wiH be returned to INing 
Creek throlfgh a ditch, and thence to the Klamath River. The applicant has requested to 
divert water year-round, from January 1 through December 31. Stanshaw Creek, like 
other Northern California streams. is subject to critical, low flows during much of the 
year. Granting the proposed diversion will reduce flows in these streams and may 
degrade habitat necessary to the existence of certain life stages of coho salmon. 
AHeratlon of stream flows can result in salmonid mortality for a variety of reasons: 
migration delay res1.11ting from insufficient flows or ftabitat blockages: loss of sufficient 
habitat due to dewatering and blockage; stranding of fish resuhing from fapid flow 
fluctuations: entrainment of Juveniles into poorly screened or unscreened diversions: 
and increased juvenile mortality resulting from Increased water temperatures (Bargen 
and FHardo 1881; Califomta Advisory Committee on Salmon and Steelhead Trout 1988; 
California Department of Fish and Game 1991; Columbia Basin Fish and \Ylldlife 
Authority 19~1; Palmisano et al. 1993; Reynolds et al. 1993), 

Based upon the need to protect and recover runs of listed COho salmon in the Klamath 
River watershed. we find it necessary to protest the proposed project because: 

1) The Klamath River watershed supports federally listed coho salmon. Stanshaw 
Creek, upon which the proposed diversion would occur, lies within the Klamath 
River watershed and may support or contribute to lhe suNival of this species. 

2 
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structures also have the potential to entrain fishes, with resulting mortality. 

Recommendations 

Based upon the above concerns and potential impacts of the proposed project, we 
recommend that the project be modified to include the following mitigative provisions: 

a) Provide a minimum bypass flow that adequately protects coho salmon in reaches 
downstream from tha point of diversion during all days of the year. The 
determination of the bypass flow's adequacy can be based on site specffic 
biological investigations conducted in consuHation with CFG and NMFS ataff. 
Given the historfcally low flows during summer months and high temperatures in 
the Klamath River, we recommend that diversions not occur during the period 
June 1 through October 1. 

b) the plan should avoid construction or maintenance of a dam or diversion barrier 
across Stanshaw Creek. 

c) natural, periodic, Intermediate and high flows should be maintained Immediately 
below the project. This is a complex issue that concerns potential cumufQtive 
impacts of this and other upstream permitted and Ucensed water diveraons 
with~ the Stanshaw Creek watershed. Protection of Intermediate and high flows 
can be accomplished through an asse&&ment of cumulative Impacts and placing 
limits on the rate of Instantaneous water withdrawals from the stream. 

d) the potential effect of the project on upstream and downstream movements of 
anadromous salmonfds must be addressed. If anadromous aalmonids ascend 
Stanshaw Creek or have the likely potential to ascend this tributary then· 
adequate passage facilities and screening at the diversion Intake should be 
provided. 

e) the proposed project should provide California Department of Fish and Game 
personnel accesa to all points of diversion and places of use for the purpose of 
conducting routine and or random monitoring and compliance inspections. 

Beca~se of the presence of federally and state listed species in the Klamath watershed, 
continued development of the watershed without a coordinated watershed plan would 
be inconsistent with the purposes of the California Endangered Species Ad. the 
F~eral Endangered Species Act, sections 100, 1243, 1243.5, and 275 of the State 
Water Code and the State water Resources Control Boards's obllgatlons and 
authorities under the Public Trust Doctrine. 

Thank vou for your cooperation in the above. We look forward to continued 
opportunitle& for NMFS and the State Water Resources Control Board to cooperate in 
the conservation of listed specl$&. If you have any questlons or comments conceming 
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the contents of this letter please contact Dr. Wilfiam Heam at (707) 676-8062. 

Refereacea Attached 

cc: Doug Cola, et al., Applicants 
R. Hight. CDFG, Sacramento 
O. Koch, CDFG, Redding 

Sincerely, 

c?:r 
ProteGted Habitat Manager 
Northem Califomla 
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State of Ca111·ornia 

\.. 
Memor a nu~m 

To: Mr. Edward C. Anton, Chief 
Division of Water Rights 
State Water Resources Control Board 
Post Office Box 2000 
Sacramento, California 95812-2000 

Date: November 20, 2001 

-~B,·~ 
From: ~~onald B. Koch, Regio~anager 

ov f.Jorthern California-North Coast Region 

Department of Fish and Game 

Subject: 

601 Locust Street, Redding, California 96001 

' 

Complaint Investigation Relating to Application 29449 Doug Cole - Stanshaw Creek, 
Tributary to Klamath River, Siskiyou County 

The Department of Fish and Game has reviewed the subject application and attended 
two site visits with State Water Resources Control Board (Board) staff. The first field 
investigation was conducted by the Board's application and environmental section on July 26, 
2000, and the latest complaint inspection was held on October 17, 2001. On March 17, 2000 , 
we submitted a protest on the application which was accepted by the Board on April 4, 2000. 
Our protest is based on adverse environmental impacts which could result from reduced flows 
in Stanshaw Creek. Both the complaint and application refer to an existing unpermitted 
diversion of water from Stanshaw Creek. 

At the time our protest of this application was filed in March 2000, our primary concern 
was protection of anadromous fish habitat in about a 0.25 mile reach of Stanshaw Creek from 
the Highway 96 crossing to the stream's confluence with the Klamath River. On April 27, 
2001 , the California Fish and Game Commission (Commission) accepted a petition to list coho 
salmon north of San Francisco Bay as an endangered species. Consequently, coho salmon 
are now considered as a candidate species pursuant to the California Endangered Species 
Act (CESA). On April 26, 2001, emergency regulations adopted by the Commission pursuant 
to Fish and Game Code Section 2084 went into effect. These regulations remain in effect 
during the 12-month candidacy period and authorize the incidental take of coho salmon 
resulting from diversion of water. The Commission will likely make its final listing decision in 
early June 2002 and if they decide to list the species, the current Section 2084 incidental-take 
authorization for water diversions will terminate. After listing, take of coho salmon will be 
prohibited unless authorized under Fish and Game Code Section 2081 (b) or 2080.1. We urge 
the Board to consider the implications of their actions regarding subject complaint and final 
decision on water rights application #29449 in light of Fish and Game Code Section 2053 and 
the potential listing of coho salmon next year. 

During the complaint inspection, we were told that the merits of the complaint would be 
reviewed within 30 days and, therefore, we are submitting these comments and 
recommendations for the Board's consideration. Formal protest dismissal terms will be 
submitted to the application unit at a future date. 
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Mr. Edward C. Anton 
November 20, 2001 
Page Two 

Federally Listed coho salmon (Onchorhynchus kisutch) are known to exist in Stanshaw 
Creek. Coho salmon were listed as threatened under the Federal Endangered Species Act 
effective June 5, 1997, and as a candidate under the California Endangered Species Act on 
April 27, 2001. On two recent occasions, the Department has collected field information within 
Stanshaw Creek below the subject diversion in the area near its confluence with the Klamath 
River. On May 25, 2000, we collected 8 young of the year and 18 yearling steelhead trout in 
this area of Stanshaw Creek. On July 26, 2000, we sampled and found one juvenile coho 
salmon in Stanshaw Creek below the cu.Jverts which run under Highway 96. We believe the 
Highway 96 culverts are currently a bam)3r to upstream migration of fish and have, therefore, 
focused our concerns and mi!igation me~sures on the 0.25 mile stream reach downstream of 
these culverts. This stream reach is characterized by deep pools, large woody debris, dense 
overhanging riparian cover shading the stream and generally cool water temperatures and 
thus provides good rearing and refuge habitat for juvenile coho salmon and steelhead trout. 
Coldwater habitats such as those provided by Stanshaw Creek are important refuges for 
juvenile coho salmon which may need to escape the warmer temperatures and low dissolved 
oxygen levels occasionally found in the Klamath River during the warm summer and early fall 
months. However, critical cold water refuge habitats for coho salmon and steelhead in lower 
Stanshaw Creek need to be accessible to the fish so sufficient water needs to stay in the 
stream to maintain connectivity to the Klamath River all year. · 

The Department currently proposes year-round bypass flows of 2.5 cubic feet per 
second (cfs) to be measured at the culverts below Highway 96 to mitigate potential impacts 
from the diversion on Stanshaw Creek. Our objective for these flows is to ensure existing 
instream habitat conditions in Stanshaw Creek for coho salmon and steelhead are maintained, 
water temperatures remain cold and year-round access to the stream from the Klamath River 
is guaranteed. To accomplish this objective, we recommend the total stream flow be 
bypassed whenever it is less than the designated amount. Based on field reviews and best 
professional judgment, it was determined· that 2.5 cfs should maintain connectivity and an 
adequate channel which allows young salmonids access to Stanshaw Creek from the Klamath 
River. However, the Department may require additional bypass flows in the future if conditions 
change such that 2.5 cfs is no longer adequate to allow salmonid passage at the mouth of 
Stanshaw Creek. Future modification of the barriers or more detailed studies may also 
indicate a.need for higher instream flows. 

It is our understanding from discussions with Board staff that water is currently diverted 
from Stanshaw Creek even when there is not enough flow to run the hydroelectric generators. 
We believe this procedure results in water being wasted and not being put to beneficial use. 
This procedure typically occurs during critically dry periods when natural flows are needed to 
maintain salmonid access from the Klamath River to cooler water, rearing and refuge habitat 
found in Stanshaw Creek. If the stream flow in Stanshaw Creek is less than the amount 
needed to run the hydroelectric plant (3 cfs), then water for power generation should not be 
diverted and the entire natural flow of Stanshaw Creek should be bypassed to maintain the 
downstream fishery resources. 
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During both inspections, various options were discussed which could help satisfy the 
required downstream flow conditions. We believe two options have merit for the Board and 
the owner to consider. One option would be returning diverted flows back to Stanshaw Creek 
after the water is used to generate electricity. Currently, tailwater is discharged to the adjacent 
drainage of Irvine Creek. Second, improvements to the open ditch system and/or updating the 
hydroelectric generation system may also allow the applicant to divert fess water white still 
meeting the needs for domestic purposes and electric generation. 

If you have any questions or corri~ents regarding this memorandum, please 
contact Environmental Scientist Jane Vo'rpagel at (530) 225-2124. 

\. . 

cc: Mr. James R. Bybee 
i. 

National Marine Fishery Service 
777 Sonoma Avenue, Room 325 
Santa Rosa, California 95404 

Mr. Doug Cole, et al. 
92520 Highway 96 
Somes Bar, California 95568 

Ms. Jane Vorpagel 
Department of Fish and Game 
601 Locust Street 
Redding, California 96001 
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\ State Water Resoun:es Control Board 
DIVISION OF WATER RIGHTS 

P.O.Box 2000, SacramanlD, CA 95812-2000 
(918) 857-2170 

PROTEST 
Based an Prtar Filed Appllcatfan or Injury to Prior Rights 

(Pratasll based on OTHER cmlllderdanl lhaud be cm14 I t ct on mlwr' aide of farm.) 

APPUCATION ______ 2_9~f4 ..... 9 ____________ _ 

1. ~ (Wa). ___ T_. _J._ame ....... s_F_i_sh __ er ___ r _J_. w __ • _P_i_sh_e_r_La_~<,Ji;giiiin'igiitiiiiiCompanyii.iir.=.;..J _P_hy.:..;;;.li...;.s;._...F_is_h_e_r _________ _ 
NlllldP. 1 11(1) 

of 1721 Court street, Redding, CA 96001 , (530) 244-0909 haveraadcamfuJJya 
capy .............. °'" • ...... ..... 
of, or a na1fce ralallv8 ta,AppflcatkJn ____________ afpguq cola, Heidi Cole, RoJ:man Cole & ... a1..-. 
Caroline Cole to apprapdafafnrn....::S:.::ta=n=s=haw=-:oiCreek::::::.:;;:::.------------------

Nllllal-
atapafnt 2,500 feet w, 1,500 feet RB Comer 785,300'N, 1,589,300'E cal Coord. Zone 1 

Dllaillelamllallalapplliat'lpaNaldilllllllll 
(§33 T.l3H R. 6E, H.B.M.) 

2. I, (We) desire to pratast against 1he appruval lharaof bnusa to 1ha best of our lnfannatlau and baliaf the praposad appmpriatlan 
- U,ar• 

wm rasutt In lnjuJyto us as taBaws: _<_s_ee __ a_t:t:ac __ hme __ n~t'"!", ~I~t"'!""em~2 ..... ~>~-------------
u. ... ua ._ .. .,..,... ... 1111111 

3. Pratastard clafms an fntarast In 1ha use of water fnrn 1ha saurm fan whth appBcant pmpasas to divert wtdch Is based upon:----
Riparian rights · 

Pllar..,.._14414 I ii 1pailarlaa;IIIIIIIIIPlllllll••lllpa•ID.,_..11. mti.-dlia;& 
Ptaasa pravlda appblbi. pennit. llcansa, or 818ta,ad of wldardwlndaia and usa numbel8 which cavar your 1188 of watar, or stale -none•: 
None 

4. Whant is your divarslan pafnt lacatad? RW 1/4 of SW 1/4 of Sacllan _33 _ __, T. 13N R. 6E , B B&M 
Is yaurpofnt of dN&nlba dawnstraam from appllcult palntof dlvaralan?--:Y:.::i;e:s _____________ _ 

V..ND.ar•-• 

5. 1he extent of pmsant and past use of water by pmtastmlt or his pradacassai8 In lntmast fnrn this sauma Is as fallows (1aava blank If pmtast 
basedanpdarffladapplicallan): Year round uses, including dcmastic and il:rigation. 
(a) appraximafa dale first 1188 mada_.µn ...... m-a,,m......, _______________________ _ 

(b) amount used unknown 
(c) 1fme of year when divenllan Is made Jonnary l - December 3l 
(d) pmpose(s) of use Drinking water, domestic uses, garden and fruit tree irrigation. 

6. Under what candillans may this pratast be disragardad and dlsndssed? (See Attachment r Item b • ) 
(Qnllanallladlllala ..... 1a1 .. ..-.•--.m:11aatilm..,_._,~-----.-•••IJ •aljiilafdgllit.&J 

7. A 1rUI capy of tNs pn,tast has been 88Mld upon the applicant'..1:st...Sa.l:.tto~rn::!!!:e!.2v .. bv!:l.%....!ima~:l=l.;.• -.,,......~-=---------
/ ~;;C;;;;;;;; .. ~liii..,'liii:.-------

,si:£. J. &,:son, A~ 
Data:-...1Mar--=c:u.h..,1=.:5::;.i;r~20:.:i0~0-------

Notes: Altadl aupplamanlal &heats as my. 
Protests must be ffled wllhln the time speci

fied In the notice of appDcaUan. 

Cl' 1111111 and .... IIB!Mt. & 

sfii,i.£1:Jrk Marina prlye, suite 102 

Redding, california 96001 
dti and Slal8 
(530 )225-8773 

Telaphane Number 
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ITEM 2: 

ATTACHMENT TO PROTEST OF APPLICATION 29449 
BY JAMES FISHER AND J.W. FISHER LOGGING 

(BASED ON INJURY TO PRIOR RIGHTS) 

Applicants' appropriation causes, and will cause, a drastic reduction in the natural flow of 
Stanshaw Creek. particularly during the dry season. This results in insufficient water for 
Protestants' domestic and irrigation needs, and causes an aesthetic impact to Protestants' 
riparian property. The diversion also impacts the Stanshaw Creek anadromous fishery. 

Applicants should not be given a water right simply because they have operated an illegal and 
unlicensed diversion for the past few years. 

ITEM 6: 

This protest may be dismissed if the applicants (1) guarantee minimum year-round stream flows 
in Stanshaw Creek to meet Protestants' needs as well as those of the instream fishery. (2) agree 
to stop diverting water to ensure minimum stream flows are satisfied, (3) acknowledge 
Protestants' prior rights, (4) contribute funding to restore the Stanshaw Creek fishery and to 
assist with the fish passage project under Highway 96, (5) submit evidence to show availability of 
water in Stanshaw Creek in excess of those needed for the instream fishery and existing riparian 
rights (6) submit evidence to support their claimed pre-1914 water right, including evidence of 
continuous use. 
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State Water Reaoun:es Cantrol Board 
DIVISION OF WATER RIGHTS 

P.O.Bax 2000, Sacramanto. CA85812·2000 
(918) 857-2170 

PROTEST 
Baaed on Envbanma1tal Consldaratlona, Pubic lntaraat. Pubic Trust, and Olhar lauaa.. 

(Pmlllalsllatldt111pdor.,_orptJor/&d:ff1•.,..•.,_.,•rm1 • r tmtll/W..,.dlatm.J 

APPUCA11DN~_2_9_44_9 ______ ---! __ 

1. ~ (Wa) ___ Ko_nr_ad_F_isher_:-:~--=--:-:-:--~-~-N-------------
- - Nadfl M 

·of 1721 Court Street, Radding, california 96001 (530 ) 244-0909 havl raad canduDy 1 capy . ......-.-11pa1111o111 11 .__ ..... 
af, or anotlm rela1lva1D.App.'allnl1 ____________ of Doug Cole. Heidi Cole, Norman Cole ............ 
& Caroline Cole 1D appaupdala from Stanshaw creek -----:-~.,~-~-=------------------
at a paint 2,soo feet w, 1,soo feat NE corner 785,JOO'H, 

Dlmlllllmalld ........ rl .... 
(533 T.13R R. 6E, B.B.M.) 

l,SB9,300'E cal Coord. zone 1 

2. UWa> pratast the abava 11,f.t'a1n, m: 
Ill ENVIRQNMEN]'Alffllffl EiC.; 

111a IPIICIIJllalb,wl natlllllC111111119thlpublclnmst,, wl11Mta ... iiMC111&allqmllldlr .. _....,dlctapubllctn1st use at a 
navigale ...... 
(a) Pubic mflnllt praClillS mil c:lalltf lndicala ... the ii41F .. hPf Hi .. datlll pulll:. 
lb) Enviuiiaalpni(lllllalldldln?ify apadllcimplCllllllpmwlde~ ndlllan ..._ 111:has: smlll. mllmalsartllh dacrad. em-

lill. paldlan......, a 
(c) Pu111ctnmtpm11111nmtlderdfJ .. naviglllllwantomdldldandlmt111pqactw111..-:tpu111ctnmtvum• 
Pnmlll af a 111111111 nan (nat JlqlCt iplCilt) er CJIIPOlld tll m1111Mla11al er lld•'e:t lllllt palcrf wl 11111 m + +41&1. A~ tar blbmatiDn or 
tar ..... tD DI CXIIIIDlld Is llllla prarmt. 

C QDfER ISSU!B: 
'Rll 8AJiC11Jillllb1 wil be Glllrlly1D law. .ii laqufnt aa:1111._. .. 11111 be In Bmnfa jwladcla., ar mm1• ahlr Issues. 

3. Undarwhatamdilkmsmaythlspmtastbadlsragardedanddls1111&aad? (See Attachment. Item 3.) 
(Qmdlaaallmdlierla .................. - .... .-..._._. 

Aw ......... ,, .................. -
.............. _.., ......... 5 :-.a. 

Data: March 15 1 2000 

Notaa: Altad1 aupplamantal shams as nacessmy. 
Prataats 111181 be filed within 1ha time speci

fied fn the no1fca of appfk:SlkRL 

2515 Park Marina Drive, Suite 102 
siiiiiimiii 

Redding, california 96001 
diy ind siaii 
( 530 ) 225-8773 

i&iephiine Number 

< 
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ATTACHMENT TO PROTEST OF APPLICATION 29449 
BY KONRAD FISHER 

(BASED ON INJURY TO ENVIRONMENTAL CONSIDERATIONS, ETC.) 

ITEM 2: 

Relevant facts: 

1) Stanshaw Creek is tributary to the Klamath River. During certain times of the year, Stanshaw Creek 
Is navigable by small recreational watercraft. The Klamath River is also navigable by watercraft. 

2) Protestant has personally observed salmon at the mouth of Stanshaw Creek that were unable to 
migrate upstream due to low water levels in the creek. Protestant is willing to provide a sworn 
declaration or to testify in this regard. Applicants' diversions will Hkely have a negative impact on the 
Stanshaw Creek fishery. 

3) Michael David Fellows, caretaker for Protestant's family ranch, has personally observed salmon in 
Stanshaw Creek between the mouth· and the point where the creek passes beneath State Highway 96. 
The viability of a fishery in that stretch of the creek is affected by Applicants' appropriation in that It 
reduces creek flows. Mr. Fellows is willing to provide a sworn declaration or to testify in this regard. 

4) Lucille Albers, a 69 year old Native American who grew up in the vicinity of Stanshaw Creek has 
personal recollections of salmon in the creek when she was younger. Ms. Albers is willing to provide a 
sworn declaration or to testify in this regard. 

5) The California Dept. of Fash & Game is investigating the feasibility of restoring the anadromous 
fishery in Stanshaw Creek above its intersection with Highway 96. Protestant is informed that DFG has 
submitted a letter to the SWRCB regarding the proposed project. The application should not be 
decided until DFG has evaluated the fish passage project and minimum flows required for instream 
purposes. 

Legal Authority: The State Water Resources Control Board has broad authority to establish minimum 
flows and take other measures needed for protection of fisheries and other pubHc trust resources. That 
authority is provided by Article X, Section 2 of the California Constitution, Water Code Sections 100 
and 275, the public trust doctrine as articulated by the California Supreme Court In National Audubon 
Society v. Superior Court. (1983) 33 Cal.3d 419, 189 Cal. Rptr. 346, and Weter Code Sectlor.s 1243 
and 1253. 

ITEM 3 (dismissal conditions): 

This protest may be dismissed under the following conditions: (1) guaranteed minimum year-round 
stream flows in Stanshaw Creek to enhance the anadromous fishery and to ensure fish survival 
throughout the dry season, (2) Applicants' agreement to stop diverting water at any time to ensure 
minimum stream flows are satisfied, (3) Applicants• conbibution of funds to restore and enhance the 
Stanshaw Cree~ anadromous fishery and to assist with the proposed fish passage project under 
Highway 96, ((4) Applicants must submit evidence to show the availability of water In Stanshaw Creek 
in excess of those needed for the instream fishery and existing riparian rights and (5) Applicants must 
submit evidence to support their claimed pre-1914 water right. Including evidence of continuous use. 
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LAW OFFICES OF DONALD B. MOONEY 
129 C Street, Suite 2 

DONALD B. MOONEY 
Admitted In California and Oregon 

Davis, California 95616 
Telephone (530) 758-2377 
Facsimile (530) 758-7169 
dbmooney@dcn.davis.ca. us 

June 24, 2002·· 

VIA FACSIMILE. 

Mr. Michael Contreras 
Division of Water Rights 
State Water Resources Control Board 
P.O. Box 2000 
Sacramento, CA 95812-2000 

Re: Water Rights Complaint Submitted by the Klamath Forest 
Alliance Alleging Unlawful Diversion of Water From 
Stanshaw Creek 

Dear Mr. Contreras: 

The Klamath Forest Alliance ("KFA") disagrees with the Complaint Unit's 
conclusions and recommendations contained in your letter dated May 23, 2002, 
regarding Doug and Heidi Cole's unlawful diversion of water from Stanshaw 
Creek. The Complaint Unit's conclusions and recommendations are not 
supported by the evidence or by California water law. 

I. THE SWRCB COMPLAINT UNIT'S CONCLUSIONS ARE NOT 
SUPPORTED BY THE EVIDENCE OR CALIFORNIA WATERLAW 

I 

A. Response to Conclusion _Number 1 

Conclusion Number 1 states that: . 

A court of competent jurisdiction would most likely confirm that 
the Coles have a valid pre-1914 appropriative right to divert water 
from Stansh~w Creek for full domestic and irrigation purposes at 
the Marble Mountain Ranch 

The primary problem with Conclusion Number 1 is that it states that the 
Coles' have a pre-1914 appropriative water right "for full domestic and irrigation 
purposes." This statement fails to quantify the pre-1914 appropriative water 
right and is inconsistent with the SWRCB staff's previous conclusions regarding 
the Cole's pre-1914 appropriative water right. Moreover, this statement implies 
that the Coles may increase their pe-1914 appropriative water right so long as it 
is used for domestic and irrigation purposes. Such a conclusion is in direct 
conflict with California water law. Additionally, the conclusion contradicts the 

WR-193

005884



lvlr. Michael Contreras 
June 24, 2002 
Page2 

Complaint Unit's May 23, 2002, Memorandum to File which states that "[t]his 
right has not been quantified .... "·Thus, if the right has not been quantified and 
the SWRCB does not know the current or historical demand'-for domestic and 
irrigation, a conclusion that a court would find that the Coles have a valid right 
for "full domestic and irrigation purposes" simply cannot be supported by either 
the evidence or the law. 

"The right of priority .... attaches to the definite quantity of water that the 
appropriator has put to reasonable beneficial use in consummating his 
appropriation."' (Hutchins, The California Law of Water Rights, at p. 132.) The 
specific quantity of water is one of its most distinctive features. (Id.) Therefore, 
assuming that the Coles' have a pre-1914 appropriative water right for Marble 
Mountain Ranch, the Coles ·are only entitled to the quantity of water that has 
been continuously diverted and put to a reasonable and beneficial use. 

The SWRCB staff has conclu_ded on two separate occasions that any pre-
1914 appropriative water right is limited to approximately 0.11 cubic feet per 
second ("cfs"). (See letter dated September 15, 1998 from Harry M. Schueller to 
Doug Cole ("Schueller Letter"); and letter dated February 4, 1993 from Katherine 
Mrowka to Robert and Mary Young; see also 1963 DWR Bulletin 94-6, Land and 
Water Use in Klamath River Hydrographic Unit, Table 4 at p. 55) DWR Bulletin 
94-6 states that the total amount of water diverted for use on what is now the 
Coles' property is 362 acre-feet, a portion of which was for hyclroelectric 
generation for which no pre-1914 appropriative water right exists. Although the 
Coles questioned the SWRCB's estimate for the water demand for the uses on 
Marble Mountain Ranch, the Coles failed to provide any evidence to dispute the 
estimated demand and they provided no alternate estimate of a higher demand. 

When the Coles' predecessors sought an application to appropriate water 
for domestic and irrigation, the SWRCB staff assessed the ranch's overall 
domestic requirement to be 0.02 cfs, or approximately 14-acre feet per year. (See 
Letter dated February 4, 1993, from Katherine Mrowka to Robert E. and Mary 
Judith Young.) The SWRCB staff further'c:oncluded·that the water demand for 
irrigation is that which is required to irrigate 7 acres of alfalfa. (Id.) Based upon 
these assessments and utilizing standard conversion equations, the Coles' 
combined domestic and irrigation water uses can be met with 0.11 cfs.1 

Domestic: 

Irrigation: 

Combined: 

0.02 cfs multiplied by the conversion factor of 1.98 multiplied by 365 days per 
year equals approximately 14.4 acre feet per day. 
The SWRCB staff has previously determined that 1 ds for each 80 acres of 
irrigated area is considered reasonable for Siskiyou county. (See letter dated 
February 4, 1993, from Katherine Mrowka SWRCB staff, to Robert E. and Mary 
Judith Young, Coles' predecessors-in-interest.) Using the SWRCB staff's 
methodology, irrigating 7 acres would requires approximately 0.09 cfs. 
Combining the irrigation demand of 0.09 cfs with the domestic demand of 0.02 
cfs results in an overall demand rate of 0.11 cfs. 
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. Therefore, if a court of competent jurisdiction held that the Cole's had a 
valid pre-1914 appropriative water right, it would most likely quantify that any 
such right does not exceed 0.11 ds. The highest amount that the Coles could 
show that either they or their predecessors have put to a reasonable and 
beneficial use. 

To the extent the Coles rely solely on the historic Stanshaw pre-1914 
appropriative water righ~, the Coles rights may be further diminished as the 
Coles' predecessors did not acquire all of the interests in land and water from 
Stanshaw. (See Exhibit C to letter dated August 20, 2001, from Janet Goldsntith 
to Harry M. Schueller.) The Coles only obtained a small portion of the original 
Stanshaw property. Moreover, the Coles have. presented no evidence as to. the 
quantity of Stanshaw's pre-1914 appropriative water right that was used on the 
property now .owned by the Coles, or the quantity of water right that was 
transferred to the Coles. · 

Thus, neither the ev~dence nor California water law supports the 
Complaint's Unit's Conclusion Number 1. As the Complaint Unit failed to 
address the quantity of water that may be diverted under a claim to a pre-1914 
appropriative water right for irrigation and domesti~ uses, the subsequent 
conclusion regarding the incidental use of water for power generation amounts 
to pure speculation. 

B. Response to Conclusion Number 2 

KFA agrees with Conclusion Number 2 which states in part that 
~~[e}vidence has not been submitted to substantiate a pre-1914 appropriative 
right for power purposes ... " 

C. Response to Conclusioft:Number 3 

· KFA disagrees with Conclusion Number 3, which states that 
. . . 

With the current irrigation system, most diversions for power 
purposes during the low-flow periods of the year are incidental to 
domestic and irrigation needs. 

The primary problem with Conclusion Number 3 stems from the 
Complaint Unit's Conclusion Number 1, which failed to quantify the pre-1914 
appropriative water right.· By providing an "open ended right", there is no way 
to determine or conclude that the diversions for power purposes are incidental to 
the Coles' domestic and irrigation needs. 

Based upon the Coles' Application (A029449), the Coles claim a need for 3 
cfs for power production. As the Coles' pre-1914 appropriative water right does 

)( , &.nh.v,.,v.vv.v .. ... G.,.,.dJ,.,_v.W.v,J,h1w,@ .. il .. «Q.014.W.';.:,, .. 9.QIO/:,ID[&j 
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not exceed 0.11 ds, such power.generation cannot be characterized as incidental 
to the·Coles' domestic and irrigation needs. If-the Coles' diversion for power 
purposes were incidental to their diversion for consumptive uses, there would 
not be the significant "return flow" from the Coles' property into Irving creek 
that exceeds the amount of water flowing in Stanshaw Creek below the Coles' 
diversion. 

The Coles have indicated that if fhey limit their diversion from Stanshaw 
Creek to the amount used only for.domestic and irrigation, it is not enough water 
to operate their hydroelectric generator. This is supported by the fact that on the 
day of the October 16, 2001, field investigation, the Coles were diverting 50 
percent of the stream flow and none of it was being applied towards power 
generation. Therefore,·the evidence simply cannot support a finding that the 
Coles' purported need for 3 cfs for power generation is incidental to any pre-1914 
right they may have for domestic and irrigation uses. In fact, the evidence, and 
the Coles' own admissions support the conclusion that in order for the Coles to 
generate power, they must divert water froin Stanshaw Creek at a rate 
substantially higher than any rate they may claim under a pre-1914 appropriative 
water right for domestic and irrigation purposes. 

D. Response to Conclusion Number 4 

Klamath Forest Alliance agrees with the Conclusion Number 4. It should 
be noted, however, that more than just prima facia evidence supports the 
conclusion that lower Stanshaw Creek provides critical habitat. Uncontested 
expert opinions from the California Department of Fish anc:\ Game ("DFG"), the 
National Marine Fisheries Service ("NMFS"), Toz Soto, a fisheries biologist with 
the Karuk Tribe, and Terry D. Roelofs, Professor, Department of Fisheries 
Biology, Humboldt State University, support Conclusion Number 4~ Despite 
repeated opportunities, the Coles have:submitted no evidence to the contrary. 

E. Response to Conclusion Number 5 

It is the responsibility of the public agencies to protect public trust 
resources. (See National Audubon Society v. Superior Court (1983) 33 Cal. 419,426 
("before ... agencies approve water diversions they should consider the effect of 
such diversions upon interests protected by the public trust, and attempt, so far 
as feasible, to avoid or minimize any harm to those interests").) The letter and 
intent of public trust doctrine cannot, nor was it intended to be upheld only by 
public agencies demanding proof from the non-profit sector when a public trust 
resource is in jeopardy of being harmed. A private individual or entity seeking 
to appropriate a public trust resource must bear the burden of demonstrating 
compliance with the public trust doctrine. 
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The SWRCB's complaint unit provides no evidence to support a bypass 
flow recommendation of .7 ds, or the assertion -that, "Bypass flows on the order 
of 1/2 to 1 cfs s~ould produce essentially the same amount and quality of habitat 
as flows on the order of 2-3 cfs." (See May 23, 2002, Memorandum to File from 
Charles A. Rich and Michael Contreras, at p. 10.) Flow connectivity and the 
presence of juvenile fish on a given day, do not, in and of themselves, prove that 
a habitat has not been degraded. 

Federal, state, tribal and independent fisheries biologists have indicated 
that the C9les' current diversion decreases the availability and quality of habitat 
in Stanshaw Creek. The California Department of Fish and Game, (DFG), 
recommended a year-round bypass flow of 2.5 cfs to be measured at the culverts 
below Highway 96 .. DFG acknowledged that steelhead and coho exist in the 
portion of the creek below Hwy 96, and stated that factors considered in making 
their recommendation included a desire to maintain cold temperatures in the 
creek, and an "adequate channel" for fish to access the creek from the Klamath 
River. DFG also stated that it, "may require additional bypass flows in the future 
if conditions change such that 2.5 cfs is no longer adequate to allow salmonid 
passage at the mouth of Stanshaw Creek." 

DFG rightfully retained the right to change the bypass flow 
recommendation because the mouth of Stanshaw Creek naturally forms at least 3 
channels before it enters the river. When combined with naturally low flows 
during dry months, the Coles' diversion would, in the absence of periodic 
manual channeling of the creek's mouth, prevent salmonids from traveling 
between Stanshaw Creek and the Klamath River. With unimpeded flows 
however, fish can access the creek from the Klamath River year-round without 
manual channeling. 

The National Marine Fisheries ·&!rvice, (NMFS), recommended a 
minimum bypass flow of 1.5 cfs downstr~am of the point of diversion, requested 
that tailwater from the Coles' hydroelectric plant be returned to Stanshaw Creek 
and reserved the right to modify their recommendation, "when CalTrans 
provides salmonoid passage through the Highway 96 culvert." NMFS cited the 
preservation of "Thermal refugia" at the mouth of Stanshaw Creek a~ a primary 
concern. NMFS also noted that an 8-inch salmonid was stranded in the Coles' 
diversion flume during the field investigation and requested that measures be 
taken to prevent such strandings. 

Toz Soto, a Fisheries Biologist for the Karuk Tribe's Department of 
Natural Resources has addressed several concerns associated with the Coles' 
diversion. In a November 30, 2001 statement about Stanshaw Creek, Mr. Soto 
wrote: 
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Salmonids using the creek include endangered coho 
salmon, steelhead (resident and anadromous) and 
chinook salmon. With proper flow, habitat in 
Stanshaw creek is suitable for summer and winter 
rearing coho salmon. During summer months, 
mainstem Klamath River water temperatures can 
become intolerable and salmonids must find cold.
water thermal refugia areas associated with·tri~utary 
mouths (Stanshaw Creek). Large boulders near the 
mouth of the creek combined with adequate cold
water flow coming from Stanshaw Creek could 
provide habitat suitable for adult summer steelhead 
and spring c.hinook holding. Cold-water plumes at 
creek mouths provide critical thermal refugia for out . 
migrant juvenile salmonids and returning adults .. 
Loss of flow from Stanshaw Creek limits the size of 
the cold-water plume at the mouth anc;l lirri.its access 
up the creek for cold water seeking salmonids. 

Mr. Soto went on to address a number of other problems with the 
diversion. These include, but are not limited to, 1) the possible dewatering of 
established spawning sites, 2) limited access to the creek for adult and juvei:ille 
fish, 3) the entrapment of resident fish in the Coles diversion ditch, 4) reduced 
flows and stream velocity which liinit adult spawning and nest building 
opportunities in lower Stanshaw Creek, and 5) the release of sediment into 
Stanshaw Creek from the diversion ditch. · 

The SWRCB's complaint unit disregarded all of the aforementioned expert 
input and based its bypass flow recommendations. on an arbitrary assessment of 
the flow sufficient for the movement of juvenile fish below the culverts. 

According to Dr. Terry D. Roelofs,·a renowned professor of fisheries 
biology at Humboldt State University, reducing summer flow in the portion of 
Stanshaw Creek between highway 96 and it's confluence with the Klamath River, 
"decreases the amount of habitat available for coho salmon and may lead to 
increased daily temperatures, both of which could constitute a take of this 
federally listed species." 

The Complaint Unit's conclusion and recommendation for a 0.7-cfs is 
based upon staff's field observation and completely ignores the evidence and 
recommendations provided by the agencies responsible for protecting the 
resources in lower Stanshaw Creek. 

The SWRCB's actions allowing the unlawful diversion of water from 
Stanshaw that results in a take of a protected species constitutes a violation of 

Uk, :,_v.&.v.v.v.v.v.v1v1w:w:w1 ~,:;",'M'?'."'~ "l .. , ((, 1 .Jt.C.131&&.;t,:;;;;; ... .t.AQ.,:,.Q.(w_tiS(J(SI : ......... -~ ......... M,« .dk .c.Q,:,ymQl.l?,.(<!11 . ,.J:P.MW,Sib.v.v.v, _:;.;zµz,. 
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take prohibition of section 9 of the Endangered Species Act, 16 U.S.C. § 1538. (See 
Strahan v. Coxe, 127 F.3d.155, 163 (1st Cir. 1997),-<:ert. denied, 119 S.Ct.81, and cert. 
denied, 119 S.Ct. 437 (1998) (when a state affirmatively allows fishing activities to 
occur through-licensing or other measures, and those activities are likely to result 
in entanglement of protected species, the responsible agency is in violation of the 
section 9 take prohibition); (Loggerhead Turtle v. Volusia County, 148 F.3d 1231, 
1249 (11th Cir. 1998), cert. denied, 119 S.Ct. 1488 (1999) (the failure of 
government entities to prohibit or restrict activities that are likely to take listed 
species can be a violation of section 9 of the Endangered Species Act).) The same 
rationale that caused the court in Strahan to find that Massachusetts violated the 
Endangered Species Act by licensing gillne~ and lobster pot fishing likely to 
result in the entanglement of right whales applies to the Complaint Unit's 
decision to allow the Coles to continue an tinlawful diversion that is likely to 
result in a take of a listed species. 

F. Response to Conclusion Number 6 

KFA disagrees with Conclusion Number 6 which states that "[m]easuring 
flows on a regular basis in Stanshaw Creek is not practical. All the protestants to 
the Coles' Application to Appropriate water, including NMFS ·and DFG, have 
demanded the instillation of a flow-measuring device as a dismissal term. Such 
devices are inexpensive, and locations such as the culverts under Highway 96 
and the rock flumes above and below the Coles' point of diversion are conducive 
to their use. 

G. Response to Conclusion Number 7 

KFA agrees that all sides in this dispute would benefit if a physical 
solution were implemented, but not if the solution entails the frivolous use of 
-hydropower to the detriment of rare and threatened species. I<FA proposes that 
the Coles use water and power more efficiently, and that they adopt a method of 
power generation that does not adversely impact critical habitat. To this end, the 
SWRCB should direct the Coles to research the alternatives to the current 
operation.2 If the Coles cannot devise a way to produce hydropower without 
adversely impact habitat, then the Coles must adopt an alternative to 
hydropower. The Coles' property is situated in an exposed, south facing location 
ideal for solar power. Some combination of solar, wind and/ or efficient internal 
combustion generators are all viable alternatives. 

2 It should be noted that the Coles' could have halved their water 
consumption by merely utilizing all 400 feet, rather than 200 feet of the drop 
available between their 1,200 foot point of diversion and the 800 foot low-point 
on their property. 
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Whatever the ultimate source of the Coles' water, the Coles must take 
steps to utilize it more efficiently. Following r~ommendations from the 
SWRCB's Complaint Unit, water should be transported by pipe to prevent loss, 
and to the diversion to be halted when water is not in use. This also permits the 
use of sprinklers, which are far more efficient than flood irrigation. 

9ne of the most effective ways f~r people living off the grid to conserve 
power is to utilize a battery bank to store power when excess js being produced. 
Peak energy needs can then be met by combining .the use of stored power and 
produced power. This allows residences and l;>usinesses to maintain power 
production facilities that produce a fraction of the watts they need during peak 

. usage. And a large portion of the time, a residence or business can operate 
exclusively off of a battery bank. 

With the exception of the Marble Mountain Ranch, all residences and _ 
businesses known to-KFA which operate off the grid, utilize most, if not all of the 
aforementioned power conservation methods. According to NMFS officials, 
grants are available for reallocation of power generation capacity. Tribal, 
SWRCB and DFG employees have offered to help the Coles locate and apply for 
grants to bring their operation into compliance with the law. It appears that 
many options are available to the Coles if they would pursue them. · 
Considerable benefit would accrue to the public trust resources of Stanshaw 
Creek if the Coles' implemented an appropriate physical solution .. 

II. THE COMPLAINT UNIT'S RECOMMENDATIONS ARE NOT 
SUPPORTED BY EVIDENCE 

A. Recommendation Number 1 

The Complaint Unit's recommended actions allow the Coles to continue 
their unlawful diversion of water from Stanshaw Creek unless the Coles 
maintain a flow in lower Stanshaw Creek below Highway 96 of approximately 
0.7 cfs. The 0;7 cfs bypass requirement, however, is not based upon any scientific 
evaluation of the needs of Stanshaw Creek and the public trust resources that 
rely upon flow from Stanshaw Creek, including coho sahnon, a threatened 
species. (See 50 C.F.R. § 102(a)(4).) The 0.7 cfs bypass requirement is based 
solely upon the SWRCB staff's observations of the flows at the time of the field 
investigation. In contrast, DFG_stated that a 2.5-cfs bypass flow must be required 
in order to maintain existing instream habitat conditions in Stanshaw Creek for 
coho salmon and steelhead. (See November 21; 2001, Memorandum from 
Donald B. Koch, Regional Manager, to Edward C. Anton, at p. 2.) Additionally, 
NMFS' investigation resulted in a recommendation that a 1.5 cfs bypass flow be 
maintained at all times. 
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Recommendation 1 is also not supported by the evidence as it references a 
post-1914 appropriative right derived from Application 29449 .. The Coles have 
derived no right to divert water from this application as the SWRCB has not 
approved the application. Prior to ~pproving the application, the SWRCB must 
make a determination as to whether unappropriated water is available, and 
whether the diversion would impact p~blic trust resources and/ or other vested 
water rights. 

B. Recommendation Number 2 

Recommendation 2(a) provides for the Coles to visually estimate the 
bypass requirement. Not only is the recommended bypass not supported by 
evidence, but even if it were implemented, a visual estimation of the bypass 
provides no ability to ensure compliance with the requirement, or any other 
appropriate bypass requirement. The SWRCB's recommendation does not 
indicate how the 0.7 cfs would be monitored or enforced. This is a particular 
concern to KF A and others as the Coles have expressed their disagreement with 
any bypass requirements. NMFS recommended that the Coles should be 
required to install and maintain permanent staff gages at the point of diversion. 
The installation of such gages would also allow for further investigation as to 
whether the quantity of water diverted for power generation is in fact simply 
incidental to the Coles' domestic and irrigation needs. 

With regards to recommendation 2(b ), any diversion, full diversion of the 
of the Creek into the Coles ditch would have significant impacts to Stanshaw 
Creek from the point of diversion to Highway 96. Approval of any such 
diversion facilities must undergo environmental review under CEQA, and may 
require formal consultation with the U.S. Forest Service under section 7 of the 
ESA. (16 U.S.C. § 1536.) ·, 

C. Recommendation Number 3 

Recommendation 3 states that.J<FA's complaint against the Coles should 
be closed. For the reasons stated throughout this response, KF A strongly 
disagrees with this recommendation. As the Complaint Unit's conclusions and 
recommendations fail to adequately address the issues raised by the SWRCB 
staff, N?v:IFS, DFG, and KF A, the complaint should not be closed. 

III. The SWRCB Has Failed to Rule on the Coles' Pending Application 

The Coles' current Application (A029449) was accepted by the SWRCB on 
March 27, 1989. In 13 years, however, the SWRCB has failed to conduct a hearing 
on this application or conduct any environmental review pursuant to the 
California Environmental Quality Act, Public Resources Code, section 21000 et 
seq. Moreover, despite the current controversy regarding the Coles' diversion 
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and the impacts to a federally listed species, the SWRCB has provided no 
indication as to when it intends to conduct hearings on the application or release 
an environmental document for public review. In the meantime, the SWRCB is 
allowing the Coles to continue diverting water from a watershed that provides 
critical habitat to a threatened species. 

Quite frankly, much of the current controversy surrounding the Coles' 
unlawful diversion from Stanshaw Creek can be attributed to the SWRCB' s delay 
in processing the Coles' application and the Coles' lack of diligence in pursuing 
the application and completely any necessary environmental review. Had the 
SWRCB acted upon this application in a timely fashion, then the environmental 
impact report would have been prepared and circulated for public review. 
Instead, theSWRCB's decision to indefinitely allow the Coles' to continue the 
unlawful diversion amounts to de facto approval of the application without any 
necessary environmental review. 

If the SWRCB does not have the financial resources to conduct the 
necessary environmental impact report for the Coles' application, then the 

· SWRCB should direct the Coles to deposit an appropriate sum of money for the 
SWRCB to hire an outside consultant to prepare the EIR. If the Coles or the 
SWRCB decide not to conduct the environmental review, then the application 
should be immediately dismissed and the Coles directed to cease all unlawful 
diversions of water from Stanshaw Creek. 

IV. CONCLUSION 

The Complaint Unit's May 23, 2002, Memorandum to File states in part 
that: 

If the diversion is being made pursuant to a pending application for 
which a permit is being diligently pursued and "prima facie" 
evidence is-available suggesting that the diversion may be causing 
adverse impacts to public trust resources, the Division will 
typically direct the diverter to take action to prevent or mitigate the 
impacts or, if necessary, terminate the diversion. (Memorandum to 
File at p. 8.) 

Although in the present action, the Coles have a pending application to 
appropriate water for power generation, the pending application has not been 
diligently pursued by either the Coles or the SWRCB. The Coles' application has 
languished for over 13 years, no environmental review has been conducted, no 
hearings have been conducted, and no hearing date has been set. Additionally, 
as demonstrated in this response, as well as in KFA's November 30, 2001, letter, 
and in DFG and NMFS's respective comment letters, primafacie evidence exists to 
support a finding that the Coles' unlawful diversion adversely impacts public 
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· trust resources, including coho salmon, a federally listed species. Moreover, the 
Complaint Unit's recommendation for a 0.7 ds·bypass is not supported by any 

. evidence, and in fact directly contradicts the evidence and recommendations 
submitted by DFG and NN!FS. Therefore, based upon the foregoing, the SWRCB 
should direct the Coles to cease and desist all unlawful diversions. 

cc: Janet Goldsmith 
Doug and Heidi Cole 

··~ 
Donald B. Mooney 
Attorney 

Ron Prestly, Department of Fish and Game 
Tim Broad.man, National Marine Fisheries Services 
Margaret Tauzer, National Marine Fisheries Services 
William M. Heitler, United States Forest.Service, Orleans Ranger Districi 
Jim De Pree, Siskiyou County Planning Department 
Konrad Fisher 
T. James Fisher, Fisher Logging Co. 
Toz Soto, Karuk Tribe, Department of Natural Resources 
Mr. Edward C. Anton, Chief, SWRCB Division of Water Rights 
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LAW OFFICES OF DONALD B. MOONEY 

DONALD 8. MOONEY 
Admitted in California and Oregon 

VIA FACSIMILE AND 
REGULAR MAIL 

Charles Rich 
Division of Water Rights 

129 C Street, Suite 2 
· Davis, California 95616 

Telephone (530) 758-2377 
Facsimile (530) 758-7169 
<i bmooney@dcn.davls.ca. us 

November 30, 2001 

State Water Resources Control Board 
P.O. Box 2000 
Sacramento, CA 95812-2000 .. 

Re: Unlawful Diversicm of Water by Doug and Heidi Cole from Stanshaw 
Creek, Siskiyou County 

Dear Mr. Rich: 

This letter serves as the.Klamath Forest Alliance's ("KFA") response to 
Janet Goldsmith's letter dated August 20, 2001 on behalf of Doug and Heidi Cole, 
and as a follow-up to the October 17, 2001, site visit to the Marble Mountain 
Ranch and Stanshaw Creek. KF A seeks to protect the public trust and 
environmental resources of Stanshaw Creek and the Klamath River. The Coles' 
unlawful diversion of water from Stanshaw Creek poses a risk to these public 
trust resources, primarily coho salmon and steelhead. To this end, KFA requests 
that the State Water Resources Control Board ("SWRCB") take all appropriate 
action to curtail the unlawful diversions and to protect the public trust resources 
that are at risk from the unlawful diversions. 

The unauthorized diversion of water subject to appropriation under the 
provisions of the Water Code is a trespass. (Water Code,§ 1052.) Moreover, 
Water Code,§ 1825 provides that "[i]t is the intent of the Legislature that the 
state should take vigorous action to ... prevent the unlawful diversion of water. 
In the present case, the SWRCB staff has already determined that the Coles' 
diversion of water in excess of 0.11 cfs constitutes an unauthorized diversion of 
water. Additionally, the SWRCB staff has determined that any diversion of 
water for the generation of hydroelectric generation requires an appropriative 
water right permit. Thus, the Coles' current diversion of water from Stanshaw 
Creek constitutes an unlawful diversion of water. 

The Coles' current diversion practices can be separated into two areas. 
First, the extent of the Coles' pre-1914 appropriative water rights for domestic 
and irrigation uses and whether their current diversion from Stanshaw Creek 
and water use exceed any clai;n to a pre-1914 appropriative water right, and thus 
constitutes an unlawful diversion. Second, whether the Coles' diversion of water 
for hydroelectric generation constitutes an unlawful diversion of water. If it does 
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constitute an unlawful diversion of water, then should the SWRCB take action to 
prevent the unlawful diversion of water as provided for in Water Code sections 
1052 and 1825? As discussed below, the Coles' current diversion of water 
exceeds any pre-1914 appropriative right for domestic and irrigation uses. 
Additionally, the Coles' do not possess a pre-1914 appropriative water for 
hydroelectric generation. Finally, and most importantly, the Coles' unlawful 
diversion harms coho salmon and steelhead. 

1. The Coles' Current Diversions for Domestic and Irrigation Exceed Any 
Claim to a Pre-1914 Appropriative Water Right 

· Assuming the Coles can establish that they are the successors in interest to 
the Stanshaw pre-1914 appropriative water right,.any pre-1914 appropriative 
water right is limited to the aniount of water put to a reasonable and beneficial 
use. (Water Code,§ 1240; Smith v. Hawkins (1895) 110 Cal. 122, 127.) The SWRCB 
staff has concluded on at leasttwo occasions that any pre-1914 appropriative 
water right is limited to approximately 0.11 cubic feet per second ("cfs"). (See 
letter dated September 15, 1993 from Harry M. Schueller to Doug Cole 
("Schueller Letter"); and letter. dated February 4, 1993 from Katherine Mrowka to 
Robert and Mary Young; see also 1963 DWR Bulletin 94-6, Land and Water Use in 
Klamath River Hydrographic Unit, Table 4 at p. 55 .) DWR Bulletin 94-6 states that 
the total amount of water dive.rted for use on what is now the Coles' property is 
362 acre-feet, a portion of which was for hydroelectric generation for which no 
pre-1914 appropriative water right exists. 

Although the Coles question the SWRCB's estimate for the water demand 
for the uses on Marble Mountain Ranch, the Coles provide absolutely no 
evidence to dispute the estimated demand and they provide no alternate 
estimate of a higher demand. The Coles argue that Mr. Hayes believes that he 
may have underestimated his existing uses because it was based upon a single 
flow measurement at a time when he was not irrigating. The Coles, however, 
provide no evidence to support a higher demand rate at that time. Moreover, as 
indicated in the SWRCB's September 15, 1998; letter, the information contained 
in DWR Bulletin 94-6 was verified by Marvin Goss, Forest Service hydrologist, 
who lived on the Coles' property while it was under prior ownership. "Mr. Goss 
evaluated the capacity of the ~itch as well as measuring the actual amount of 
water put to generating power, and found that water had been used at a rate of 

· 0.49 cfs for many years. Mr. Goss determined the flow capacity of the ditch to be 
1.25 cfs, limited by a low point in the channel." (Schueller Letter at p. 1.) 

The SWRCB's Septembfr 15, 1998, letter indicates that in 1998, the Coles 
constructed a reservoir upon their property. Any claim the Coles may have to a 
pre-1914 appropriative water.does not support the diversion of water to a 
reservoir constructed in 1998. Such use constitutes an expansion of the water 
right for which an application to appropriate water must be filed. Even though 
the SWRCB brought this maUer to the Coles' attention over three years ago, it is 
KFA's understanding that the Coles continue to use of the reservoir and have not 
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filed any application to appropriate water for such use. This constitutes an 
unauthorized diversion of wa~er for which the Coles have made no attempt to 
remedy. Thus, the SWRCB should direct the Coles to cease and desist from 
diverting water to this storage facility, unless and until the Coles obtain a permit 
for such use. . · 

At the site visit on October 16th, the SWRCB staff measured the flow of 
Stanshaw Creek at the point of diversion ("POD") to be approximately 1.6 cubic 
feet per second (" cfs"). The Coles were diverting approximately 50 percent of 
stream flow. At the time, however, the Coles were not generating any power 
from the diverted water. Thus, the entire diversion was for domestic and 
irrigation uses. This quantity:of diversion exceeds the Coles' pre-1914 
appropriative water right for c:.omestic and irrigation purposes. As indicated in 
the SWRCB's September 15, 1998, letter, the Coles' pre-1914 appropriative water 
right for domestic and irrigation use is limited to 0.11 cfs. This amount is 
supported by Katherine Mrowka's February 4, 1993, letter to the Robert and 
Mary Young, the Coles' predecessors' in interest. 

Based upon the substantial evidence, and essentially, uncontested 
evidence, any quantity of water diverted from Stanshaw Creek used for domestic 
and irrigation that exceeds 0.11 cfs constitutes a trespass and unlawful diversion 
of water 

2. The Coles' Do Not Possess the Right to Divert Water For Hydroelecrtric 
Generation 

The Coles' August 20th :etter implies that the Coles have a pre-1914 
appropriative water right to civert 3.0 cfs from Stanshaw Creek. The substantial 
evidence, however, indicates that no such water rights exist and that the Coles' 
current diversions constitute t?. trespass and unlawful diversion of water. In fact, 
the evidence submitted by the Coles, as well as Doug Cole's own admissions, 
demonstrate that hydroelectric generation began after 1945 and has increased 
since that time. In a letter dated April 9, 2000, from Doug Cole to Konrad Fisher, 
Mr. Cole stated that: 

Initially, the water was :.1sed primarily for mining and for 
irrigation of food crops. In ensuing years, uses shifted to 
agricultural and domestic and, in about 1945, to the 
additional use of hydroelectric generation for the ranch, with 
no increase in stream diversion being required. 

'I 

(A copy of Mr. Coles' April 9, 2000, letter is attached as Exhibit A.) 

Mr. Hayes' April 30, 2000, Declaration submitted with the Coles' August 
20th letter also supports the co~clusion that hydroelectric generation has been 
expanded over the years. Mr. Hayes' Declaration indicates that in 1945, there 
existed a 4 kw pelton wheel which was upgraded to a 9 kw pelton wheel, and in 

/ 
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' 
1965, upgraded to a 100 kw pelton wheel. It sh9uld be noted also, as discussed 
above, in 1963, the quantity of water being diverted from Stanshaw Creek was 
0.49 cfs and the ditch capacit}'. was only 1.25 cfs. 

The evidence supports,~r. Coles' statement that in about 1945, the ranch 
began hydroelectric generatioo. Mr. Cole's contention, however that no increase 
in stream contention that such' use did not increase the quantity of water diverted 
from Stanshaw Creek is not supported by the evidence, in light of the fact that 
the Coles seek to divert up to q cfs for hydroelectic generation: an amount six 
times greater than previously: documented uses from Stanshaw Creek. 

,. 

The Coles' August 20th'.l~tter provides a description of the history of uses 
in which it describes hydroelecctric generation as one of the historical uses of 
water on the ranch. This discussion, however, fails to state when such 
hydroelectric uses coritmenceq. The Coles' letter implies that since an old pelton 
wheel was used for the generation of power, the date power generation 
commenced can be traced to fu.e age of the pelton wheel. This does not allow for 
the possibility that when pow.er generation began in 1945 as acknowledged by 
Doug Cole, that the previous Qwners used an older pelton wheel. Without some 
type of corroborating evidence, the mere existence of an old pelton wheel does 
not establish a pre-1914 appropriative water right. Additionally, the mere 
existence of a pelton wheel does not establish that any claimed water right has 
been continuously used since 1914. Finally, the old pelton wheel, along with Mr. 
Hayes' Declaration does not address the issue that since 1955, the ranch has 
increased its use of water for the hydroelectric generation. A trend followed by 
the Coles in their current div~~sions. 

, 

3. The SWRCB Should Direct the Coles to Cease All Unlawful 
Diversions 

The Coles state that KFA failed to provide any factual basis that the Coles' 
diversion is adversely affecting fishery resources in the Klamath River or 
Stanshaw Creek. Additionally:, the Coles' assert that no specifics are given of just 
how their unauthorized diversion of the waters of Stanshaw Creek are affecting 
either coho salmon or steelhead. 

These questions were answered unequivocally at the site visit, as well as 
in the National Marine Fisheri(-!S Service's ("NMFS") November 15, 2001, letter to 
Charles Rich There is uniform'.agreement among the fisheries biologists that 
have visited the Stanshaw Cre~k and analyzed the impacts of the Coles' 
diversions that the thermal refugia at the mouth of Stanshaw Creek is an 
important habitat element. (S,ee NMFS' Letter dated November 15, 2001, 
Memorandum dated November 29, 2001 from Terry D. Roelofs, Professor, 
Department of Fisheries Biology, Humboldt State University (Exhibit B); and 
Memorandum dated Novembtr 30, 2001, from Toz Soto, Fisheries Biologist, 
Karuk Tribe, Department of N~tural Resources (Exhibit C).) As indicated in 
NMFS' letter, and by Mr. Soto, the natural flows from Stanshaw Creek provide 
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the necessary cold water to provide a therll\al refuge at the 11\outh of Stanshaw 
Creek. . 

Currently there exists no instreall\ flow requirements for Stanshaw Creek. 
As a result, without any regulatory oversight, the Coles have diverted up to 3.0 
cfs froll\ Stanshaw Creek regardless of all\ount of instreall\ flow re11laining in 
Stanshaw Creek. The United.~tates Forest Service's flow da.ta from September 
2000, indicates that the Coles were diverting nearly 3.0 cfs fro11l Stanshaw Creek 
when there averaged only 3.2(;> cfs above the point of diversion. Thus, flow at the 
culvert averaged less then 0.4' :;fs. (See Select Middle Klall\ath Tributary Flow 
Summary, Table 1: 2000 Low: Flow Discharge Rates, Exhibit D) 

'· 

According to Mr. Soto's review and analysis, "Stanshaw Creek provides 
important thermal refugia haiJitat or anadromous salmonids in the Klamath 
River." (See Exhibit C.) Additionally, "[w]ith proper flow, habitat in Stanshaw 
Creek is suitable for summer and winter rearing coho salmon." (Id.) The Coles' 
current diversion li11lits thernllal refugia habitat at the mouth of Stanshaw Creek. 
(Id.) In order to maintain a properly functioning thermal refugia .habitat at the 
11\0Uth of Stanshaw Creek, the water diverted froll\ Stanshaw Creek must be 
returned to Stanshaw. (Id.) .. 

In Professor Roelofs' analysis, he concluded that:: 

It is my professional opinion that diversion of water {up to 3 cubic 
feet per second, most of the summer base flow) from Stanshaw 
Creek in to Irving Creek during the summer and early fall 11\onths 
poses a threat to coho salmon and steelhead trout. Direct 
observation (mask and' snorkel) surveys and electrofishing data 
show that juvenile coho sal11lon rear in lower Stanshaw Creek 
between the Klamath R,ver and Highway 96. Reducing the low 
summer flow in this po::tion of the Stanshaw Creek decreases the 
amount of habitat available for coho salmon and may lead to 
increased daily tempetatures, both of which could constitute a take 
of this federally listed species. (Exhibit 8.) 

The reduced stream fie.vs also limit access to the creek for adult and 
juvenile salmonids. (Exhibit (i.) The reduced flows and velocity also reduce 
adult spawning and nest building opportunities in lower Stanshaw Creek. (Id.) 
Another problem with the Coles' current diversion practices is that the diversion 
intake is not screened and salfuonids are being entrained in the diversion ditch. 
(Id.) Finally, the Coles' rock dam has no ability to control or 11\easure the amount 
of flow diverted from Stanshaw Creek. (Id.) 

Based upon the foregoing, substantial evidence demonstrates that the 
Coles' current diversion practices have a direct i11lpact on coho and steelhead, as 
well as their habitat. The Coles, however, have offered no expert opinion or 
analysis as to the harm and potential harll\ resulting from their unlawful 

It. 
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diversions. Such harm to and potential harm t<? coho salmon and steelhead 
justify, and in fact mandate, that the SWRCB direct the Coles to cease their 
unlawful diversions unless and until the Coles obtain an appropriative water 
right and have taken appropriate steps to ensure that the downstream resources 
are not harmed by their diversion. 

4. Conditions to P;-otect Public Trust Resources Must Be Imposed 
Upon Any Futur7 Diversions 

If the SWRCB does not i:iirect the Coles to cease their unlawful diversions, 
then the SWRCB must requir~ that the Coles maintain a minimum instream flow 
in Stanshaw Creek below the point of diversion and below the Highway 96 
culvert. i 1 

·' 
If the SWRCB allows the Coles to continue their unlawful diversions, then, 

at an absolute minimum, it mUst impose the conditions outlined in NMFS' 
J\Jovember 15, 2001, letter, in order to reduce any harm to downstream habitat 
and public trust resources. Such conditions include returning the flows to 
Stanshaw Creek before creek crosses Highway 96; install a fish screen at the 
point of diversion, install a dive_rsion structure at point of diversion in order to 
control and limit the quantity of water diverted, install stream flow measuring 
device at the point of diversion and the point of return on Stanshaw Creek; 
provide access to Department of Fish and Game and NMFS for monitoring. 
Finally, the SWRCB should ill'l.pose minimum instream flow and bypass 
requirements as recommended by NMFS. 

As any instream flow and bypass requirements at this time would only be 
interim, pending the SWRCB's consideration of the Coles' application to 
appropriate water,.KFA retains the right to reevaluate the minimum bypass and 
instream flow recommendations, as well as the point of return to Stanshaw 
Creek, KFA determines that s1..1ch activities raise creek temperature and/or harm 
fish and public trust resources: 

cc: Janet Goldsmith 
Felice Pace 
Michael Contreras 

Attachments 
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Konrad Fisher 
1721- Court Street 
Redding, California 96001 

Dear Mr. Fisher: 

April 9, 2000 

We have received a copy of:~our protest of water rights application 
#29449 and hereby wish to respond to your concerns. 

I 

our appl~cation has resultWi from the process of the State's ongoing 
review of water usage in ~e State of California and the consequent 
updating and refining of a+l water usage permits. We currently 
operate a sixty-acre, year-·.round guest ranch which borders on the~ 
Klamath River and which lies between Irving Creek to the east and 
Stanshaw Creek to the west.~ Water has been continuously diverted 
from Stanshaw Creek to this property since about 1865., Initially, the 
water was used primarily for mining and for irrigation of food crops. 

I. 

In ensuing years, uses shifted to agricultural and domestic and, in 
about 1945, to ·the additional use of hydroelectric generation for the 
ranch, with no increase in stream diversion being required • .. 

In the second_paragraph of the application notice, the wording is 
such as to suggest that we have the intention of diverting new: wate~. 
from stanshaw Creek when, in fact, we are not. Apparently, tl}e 
wording here ·is standard for al·l water rights applications, 
regardless of the specific nature of the project(s) involved. 
This application is being made for the sole purpose of satisfying a 
requirement of the·state that any hydroelectric generation plant such 
as ours. regardless of how long it has been in operation, must now be 
formally permitted. 

Approval of this permit application will 

- no..t. injure any existing water righj:~, since no reduction in 
Stanshaw Creek flow will result. 

no..t. result in any adverse impact on the environment since 
nothing in the project description calls for any changes 
in the habitats bordering on the existing project. The power 
plant in question is,situated within a waterway closed to 
migratory fish by a culvert under highway 96 and cannot, 
therefore, have any ·adverse effect on migratory fish. The 
existing project has been carefnJ.l.y studied by representatives 
of the State Department o'f/Fish ~d Game .(Yreka office), the 

(Page 1 of 2 pages) 
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Federal Deparbnent Of Forestry, and the State Water Resourc'es 
Control Board and ~P crnne!aints na,.;re seen registered b~y of. 
these agencies regarding the health of the ecosystems 
adjoining the proj~?t. 

- nQ.t. work counter to'public interest. In fact, the existance 
I 

of the water canal along which the generation plant is 
situated provides for a better year-round flow in Irving~ti-l. 
Creek, thus aiding:fish spawning there. In addition, property 
i~ately to our :southwest, owned by a Mr. Neil Tocher, is 
supplied by water diverted from our system. Mr. Tocher has 
responded favorably to our permit request. Fina1ly, the 
operation of our hydroelectric plant eliminates the need for 
our dependence on over-burdened public utilities.- iJA-R por-..f._ 

; 

- nQ.t. be contrary tQ any laws, either county or state. 
Our current diversion of water from Stanshaw Creek is 
authorized under a pre-1914 water rights ~greement which is 
on file in the Siskyou County offices.. · r 

Please reconsider your protest of our application to preserve (D.'2.:t. 
e;xpand) a project which has been in existence for over 55 years and 
which is essential to our livelihood. If you have any questions or 
further concerns, please contact us directly at the address or phone 
number given below. 

Sincerely, 

~2~'\-W 
rble duntain Ranch 

Douglas and Heidi Cole, owners 
92520 Hwy 96 
Somes Bar, Calif. 95568 
(530) 469-3322 

I I 
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Ocpattmcnt of Fisbcrics BioJosy 29 November.2001 

To: Whoin It May Concern 

From:~ g_~~ iroiessor 
' . 

· Subject: Approp1iative Water Rights Application 29449 on Stansbaw Creek 

Several months ago I was~ by Mr. Konrad Fisher to render an opionion · 
regarding a water rights appli~on to divert water ftom Staoshaw C~ a 
Klamath River tn"butaey in S~ou County, California. On 17 November 
2001 I inspected the ~on ,~f Stansbaw Creek between Highway 96 and 
the Klamath River. Joining me on this site visit wm: Dr. Walt Duffy, . 
Leader, California Cooperative Fisheries Research Unit at Humboldt State 
University, Mr Toz Soto representing the Karuk Tribe of California, and Mr. 
Michael David Fellows, caretaker of the Fisher Ranch. I have read an 
Environmental Field Report written by Robert E. Miller of the California 
State Wat.er Resources C9ntro! Boant descn"bing a site visit to Stanshaw 

_ - -Creek attended by representatives of the National Marine.FISheries Service, 
-. · Califo~a Department of Fish and Game, Karuk Tribe of ~omia. and--· · 

several non-agency persomel. I have also reviewed. a letter dated 15 
November 2001 by James R. ::',ybee of the National Marine Fisheries 
Service addressed to Mr. Charles Rich of the California State Water · 
Resources Control Board. 

. . 
It is my professional opinion ttat diversion of water (up to· 3 cubic feet per 
second, most of the summer base flow) from Staosbaw Creek in to. Irving 
Creek: during the summer and early fall months poses a threat to coho 
salmon and steelhead trout. Direct observation {mask and snorJde) surveys 
· and electmfisfdng data show that juvenile. coho salmon rear ·in lower. · 
·Stanshaw Creek betw=i the Klamath River ~ Hi~y ~. R~ng·the 
Jow summer flow~~ portion of the Stanslfaw Creek ~es thi, 
· amount of habitat available fur ·coho salmon and. may lead to increas~ daily 
temperatures, both of which a:iuld constitute a ~ ~f this federally listed 
species. I believe that these co~ems should be addressed before Application 
29449· is approved. 

I Hnrp Sired • Arc:st:L C:&Jifomia 955ll-3299 • (707) 826· 3953 • Fax ("07) 826-4Q60 
Tlta c.aar- ST,,.n ~ • ~ • Cllla>l lakim • Oim • IJIAapaJlllb • '- • ~ • Ka,- • II~• 1-.lbda • laAavdro, • "'"'----
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Department of Natu 
Post Office Box 282 
Orleans, CA 95556 
(530) 627-3446 Fax (53 ) 627-3448 

Administrative Offite 
r/ost 0.ffice Box 1016 
11appy Camp, CA 96039 

(530) 49.3-5305 Fax (530) 493-5322 

Karuk 'lribal Health Clinic 
Post Office Drawer 249 

Orleans, CA 95556 
(530) 627-3452 Fax (530) 627-3445 

Karuk D of Natural Resources 
:·? 

November 30, 2001 
Comments on Stnnsbaw Creek Diversion 
S1amhaw provides important 1hemial n:fbaia habitat for anadromous salmonids in the Klamath 
River. S ds usiug tho ~k include endangered coho salmon, steelhcad (:resident ml amdromOW1) 
1111d chinook With proper flow. habitat in Stansbaw oreek is suitable fur summer and winter 
rearing coho Dming summer montbs, mafnstem ICJanurth River watar tcmpenlturea can become 
intolenble Bild • inust find cold-~ thermal refbgia areas associated with tributary~------· ---
(Stanshaw ). Larae boulders neat tho mouth of the creek combined with adequate cold -water flow 
cowmg from S Creek wuld provide habitat suitable fur adult summer steolbead and .spring chinook 
holcfhla. Cold- plumes at creek mouths provide criticel tbeunal refugia for oU1migrantjuvenilc 
salmooida and turning adults. Loss of flO\<Y .fiom Stanshaw Creek limits the sia: of the cold·Wiltcr plume 
at the mouth an limits accesa up the creek for cold WIit.er seeking salmmtJda. Spawmng and nest building 
si~ for adult ho and steelhead arc limited by the diversion. With augmented flows, established 
spawning sites at risk of being dewatered. 
Problems 

1. lbe t diVa11i1>11 limits thermal refugia habitllt associated with cold water .input to the 
Kbul!Ultb River. Diverted water ~uitt be rctumcd to maintain. properly functioning tberola1 tefugja 
babita at the IDOUth and in 1be lower reach oftbc CRek. 

2. 

3. 

4. 

s. 

6. 

to the m:ek for adult andju'Vl:Jlile salmon~ is limited because of the divetsion. 
vity to the tempa"etul'e-im.paired Klamath River mutt be maintufned to allow migralion of 

dependant salnlonids into Staosbaw CRek. · .... · · · · ·- · 

• eraion intake is not screened md salmon.Ida are bcina entrained in the diversion ditch. A 
is needed to keep fish froin being trapped and banned by the hydro geDe.rator. 

I. . 

Redllictd flows and red\leed stream "'-'locity limits adult spawuing and nest building opportunities 
Stansbiw Cn:ck. 

low the diversion intake is lliJt adequate for salmonid mignltion 811d rearing. 

· mes associated with overtoppins along the diversion ditch arc a sediment S01Jl'CCS to 
tansJbtlW Cleek. 

7. The · dve nanm, of the rock dam type intake has no provision to control the amount of flow 
di 

pertainlDg to these collllllCDts please contact the director of Karuk Department ofNatural 
Hillman or tishcrics bid?gist, Toz Soto at (S30) 627~3446. 

Sincerel ... y, - ../ _L----
~ ~ -

~ ' B" l ' Toz Soto, Fasberies 10 ogist 
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Select Middle Klamath Tributary Flow Summary 
Table 1: 2000 Low"Flow Discharge Rates 

Stream Location Date Flow#1 Flow#2 Average 

Portuguese above culvert 9/19 1.50 1.84 1.67 

Indian at mouth 9/19 56.71 54.68 55.70 

Walker first bridge 9/19 6.14 5.60 5.87 

Grider near bridge across Grider 9/19 22.15 20.29 21.22 

Independence 300' up from mouth 9/20 15.52 13.78 14.65 

Oak Flat under the bridge 9/20 1.49 1.46 1.48 

Elk near mouth, near bridge 9/20 42.61 40.27 41.44 

China near culvert 9/20 1.70 1.66 1.68 

Clear under bridge 9/20 43.66 45.25 44.46 

Swillup 400' up from Highway 96 9/21 3.40 3.33 3.37 
(under hanging water line) 

Coon 300' up from culvert 9/21 1.06 1.08 1.07 

Dillon 200' downstream from 96 9/21 27.00 26.23 26.62 
bridge 

Tl -
. 200' upstream from 

water filling station 
9/21 4.91 5.40 5.16 

Sandy Bar 300' from mouth 9/21 3.05 2.88 2.97 

Irving at end of foot trail 9/21 7.41 7.59 7.50 

Stanshaw at culvert 9/22 0.35 0.40 0.38 

Stanshaw above water intake 9/27 3.09 3.42 3.26 

Rogers 200' from mouth 9/22 4.38 4.71 4.55 

Fort Goff below culvert 9/26 4.27 4.00 4.14 

Salad •not surveyed 

Thompson at bridge 9/26 10.56 12.15 11.36 

Rock at mouth 9/27 12.02 11.87 11.95 

• not surveyed due to private property 
source: USFS Happy Camp Fisheries Dept. 
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Harry Schueller 
Chief. Division of Water Rights 
State Water Resources Control Board 
Division of water Rights 
P.O. Box 2000 

· Sacramento. Cafifomla 95812-2000 

Dear Mr. Schueller. 

Southwest Region 
m Sonoma Avenue, Room 325 
Santa Rosa. Callfomia 95404 

March a. 2000 F/SWR4:WH 

By this letter the National Marine Fisheries Service registers its protest to the 
application for appropriative water right 29449 filed by Doug Cole, et al. to divert water 
from Stanshaw Creek. which is tributary to the Klamath River. The Project proposes to 
divert 3 cfs for the purpose of hydroelectric generation. stanshaw Creekr Which lies 
within the Klamath River watershed, may support or conbibute to sustaining populations 
of the Central California Coast EvotutiOnarity Significant Unit (ESU) of coho salmon. 

Background 

Coho salmon (Oncomynchus klsutch) comprising the Central California Coasl.ESU are 
listed a& threatened (61 Fed. Reg. 56138: Oct.31.1996) under the Endangered 
Species Act (ESA). Protective regulations were published for cohO on C>ctober 31. 
1996. These protective regulations make it unlawful to iake" coho under section 9 of 
the ESA. -rake• as defined In the ESA. Includes. in part, to harm or harass the species. 
The&e protective regulations describe certain activities that may imJ)clct coho and result 
in legal liability. These activities include, In part: 

Unautharlzed destructlonlllleration ol the specJss· habitat. such as removal of laf98 
t/lOOd1 debtla or rtpartan Bhld8 canopy. Cll8dQJng. cf,scharga ot Ill matBttal, draining, 
dilr:lling, dfvotting, blocklng, or altering stream chaMll3 or Hdece or r,round water flow. 

In contrast to the life histo,y patterns of otner anadromous salmonids, coho salmon in 
CaHfomia generally exhibit a relatively simple 3-year life cycle. Adult salmon typically 
begin the freshwater migration from the ocean to their natal streams with the first fall 
rains. Upstream migration will continue from October to March. generaUy peaking in 
December and January (Shapovalov and Taft 1954). 

,, 
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Coho fry emerge from rec:tds, in 38 to 101 days depending on stream temperatwe 
(Laufle et al. 1886). After emergence, the stream flow conditions and water 
temperature play a large role in survival. Low summer flows reduce potential rearing 
areas. may cause stranding in isolated pools, and increase wlnerabitity to predators 
(Sandercock 1991 ). Arso the combination of reduced flows and high ambient air 
temperature& can raise the water temperature to the upper lethal limit of 25oC for 
juvenile coho (Brett 1952). Later in the year, high winter flows In typical coastal streams 
mily be hostile to juvenile coho, causing displacement and disrupting their habitat and 
food sources. JuvenHe coho show a preference for habitat containing deep pools (1 m 
or more), logs, rootwads, or boulders in heavily shaded secttons of stream. Structurally 
complex streams that contain stones, logs and bushes in the water support larger 
numbers of fry (Scrivener and Andersen 1982). Ahhough coho Juveniles are found in 
both pool and riffle areas of a stream, they are beat adapted ta holding in pool& 
(Hartman 1965). 

Propaaad Diversion 

Appropriation of water will be accompffshed by directly diverting 3 cfs from Stanshaw 
Creek for hydroelecbic power generation via flume of 12-inch deep, 24-wide, and 5,200 
ft long, theo through a penstock of 16-inch diameter, 455 ft long steet pipe. The 
penstock uses a 200 ft fab to generate a maximum of 33.9 kilowatts at 80% efficiency at 
a powerplant just above Irving Creek. After use, the water wiH be returned to INing 
Creek throlfgh a ditch, and thence to the Klamath River. The applicant has requested to 
divert water year-round, from January 1 through December 31. Stanshaw Creek, like 
other Northern California streams. is subject to critical, low flows during much of the 
year. Granting the proposed diversion will reduce flows in these streams and may 
degrade habitat necessary to the existence of certain life stages of coho salmon. 
AHeratlon of stream flows can result in salmonid mortality for a variety of reasons: 
migration delay res1.11ting from insufficient flows or ftabitat blockages: loss of sufficient 
habitat due to dewatering and blockage; stranding of fish resuhing from fapid flow 
fluctuations: entrainment of Juveniles into poorly screened or unscreened diversions: 
and increased juvenile mortality resulting from Increased water temperatures (Bargen 
and FHardo 1881; Califomta Advisory Committee on Salmon and Steelhead Trout 1988; 
California Department of Fish and Game 1991; Columbia Basin Fish and \Ylldlife 
Authority 19~1; Palmisano et al. 1993; Reynolds et al. 1993), 

Based upon the need to protect and recover runs of listed COho salmon in the Klamath 
River watershed. we find it necessary to protest the proposed project because: 

1) The Klamath River watershed supports federally listed coho salmon. Stanshaw 
Creek, upon which the proposed diversion would occur, lies within the Klamath 
River watershed and may support or contribute to lhe suNival of this species. 

2 
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structures also have the potential to entrain fishes, with resulting mortality. 

Recommendations 

Based upon the above concerns and potential impacts of the proposed project, we 
recommend that the project be modified to include the following mitigative provisions: 

a) Provide a minimum bypass flow that adequately protects coho salmon in reaches 
downstream from tha point of diversion during all days of the year. The 
determination of the bypass flow's adequacy can be based on site specffic 
biological investigations conducted in consuHation with CFG and NMFS ataff. 
Given the historfcally low flows during summer months and high temperatures in 
the Klamath River, we recommend that diversions not occur during the period 
June 1 through October 1. 

b) the plan should avoid construction or maintenance of a dam or diversion barrier 
across Stanshaw Creek. 

c) natural, periodic, Intermediate and high flows should be maintained Immediately 
below the project. This is a complex issue that concerns potential cumufQtive 
impacts of this and other upstream permitted and Ucensed water diveraons 
with~ the Stanshaw Creek watershed. Protection of Intermediate and high flows 
can be accomplished through an asse&&ment of cumulative Impacts and placing 
limits on the rate of Instantaneous water withdrawals from the stream. 

d) the potential effect of the project on upstream and downstream movements of 
anadromous salmonfds must be addressed. If anadromous aalmonids ascend 
Stanshaw Creek or have the likely potential to ascend this tributary then· 
adequate passage facilities and screening at the diversion Intake should be 
provided. 

e) the proposed project should provide California Department of Fish and Game 
personnel accesa to all points of diversion and places of use for the purpose of 
conducting routine and or random monitoring and compliance inspections. 

Beca~se of the presence of federally and state listed species in the Klamath watershed, 
continued development of the watershed without a coordinated watershed plan would 
be inconsistent with the purposes of the California Endangered Species Ad. the 
F~eral Endangered Species Act, sections 100, 1243, 1243.5, and 275 of the State 
Water Code and the State water Resources Control Boards's obllgatlons and 
authorities under the Public Trust Doctrine. 

Thank vou for your cooperation in the above. We look forward to continued 
opportunitle& for NMFS and the State Water Resources Control Board to cooperate in 
the conservation of listed specl$&. If you have any questlons or comments conceming 
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the contents of this letter please contact Dr. Wilfiam Heam at (707) 676-8062. 

Refereacea Attached 

cc: Doug Cola, et al., Applicants 
R. Hight. CDFG, Sacramento 
O. Koch, CDFG, Redding 

Sincerely, 

c?:r 
ProteGted Habitat Manager 
Northem Califomla 

s 

WR-193

005914



·...) .. 

References 

Barinaga. M. 1996.A recipe for river recovery? Science 273:164S.1650. 

Bergen. J.J. anf M.J. Filardo. 1991. An analysis of variabres Influencing the migration 
of juvenile salmonfds In the Snake and Lower Columbta Rivers. Fish Passage 
Center. PorUand, Oregon 97201. 

Brett, J.R. 1952. Temperature tolerance in young Pacific salmon. genus Oncorhynchus. 
J. Fish. Res. Bd. Can. 9:265-323. 

Brown. L.R., P.B. Moyle, and R.M. Yoshiyama. 1994. Historical decline and current 
status of Coho salmon in California. N.Amer.J.Fish.Man., 14(2):237-61 . .. 

Bryant, G.J. 1994. Coho salmon populations in Scott and Waddell Creeks. Santa Cruz 
County. California. Status Report. NMFS, PSMD, SW Region. 102 p. 

Califomia Advisory Committee· on Salmon and Steelhead Trout. 1988. Restoring the 
balance, 1988 annual report. Annual report ta Cal. Dep. Fish Game and 
Califomia Legislature. Sacramento, California. 84p. 

California Department at Ffsh and Game. 1991. Sport fiShlng for anadromous 
salmonid fishes. Califomia Department of Fteh and Gama draft 
environmental/satellite document. August 1991. 62p. + appendix. 

Chapman, o .. C. Peven. T. Hilman. A Giorgi. and F. Utter. 1994. Status of summer 
steelhead In the Mid-Columbia River. Don Chapman Consultants, Inc. 235 p. + 
appendices. 

Columbia Basin Fish and Wildlife Authority. 1991a. The biological and technical 
justification for the flow proposal of the Columbia Basin Fish and VVUdllfe 
Authority. Columbia Basin fish and Wildlife Authority, Portland, Or. 72 p. 

Corrarino, C.A., and M.A. Brusven. 1888. The effects of reduced stream discharge on 
insect drift and stranding of near shore insects. Freshwat. tnvertebr. Blot. 2:88-
98. · 

l"fartman, G.F. 1965. The role of behavior in the ecology and interaction of 
underyearting coho salmon (0. klsutr:h) and steelhead trout (S. gaittlnen). J. 
Fish. Res. Bd.Can. 22:1035-1081. 

Keup. LE. 1988. Invertebrate fish food resources of lotic environments. lnstream Flow 
Information Paper No. 24. U.S. Fish Wildl. Serv. Biol. Rep. 88(13). 98 pp. 

Kondolf, G.M., and J.G. Williams. 1988. Flushing flows: a review of concepts relevant to 

6 

WR-193

005915



.- -

._.) ·-· 
Clear Creek, Caltfomia. Prepared for the U.S. rtsh and Wildlife Service. Red 
Bluff, CA. 29 pp 

Laufle. J.C., G.B. Pauley, and M.F. Shepard. 19B6 Species profiles: life histories and 
environmental requirements of coastal fishes and Invertebrates (pacific 
Northwest)-coho salmon. U.S. Fish and VVildlife Service Biologfcal Report 
82(11.48). U.S. Army Corps of Engineer&, TR a-82-4. 18pp. 

Maahs, M., and J. GIUeard. 1994. Anadromous salmonld resources of Mendocino 
coastaJ and intand rivers 1990-92: An evaluation of rehabilitation efforts baaed 
on carcass recowny and spawning activity. (Draft Final). COFG Contract 
FG-9384. 86 p. 

Meehan, W.R. and T.C. BJomn, 1991. Salmonid distributions and life histories. In: 
W.R. Meehan: ed.: Influences of forest and rangeland management on salmOnid 
fishes and their habitats. Amer. Fish. Soc. Special Publication 19. 

National Marine Fisheries Service. Statue Review of 'Nest Coast Steelhead from 
Washis,gton, Idaho, Oregon, and California. National Marine Fisheries Service, 
August 1996. 

Palmisano, J. F., R.H. Elfis, V.W. Kaczynski. 1993. The impact of environmental and 
management factors on W8shington's witd anadromous salmon and trout 
Washington Forest Protection Association and th• State of Washington 
Department of Natural Resources, Olympia, Washington. January, 1983. 371p. 

Poff, N,L, J.D. Allan, M.B. Bain, J.R.Karr, K.L Prestegaard, B.D.Richter, R.E.Sparks, 
and J.C.Stromberg. 1997. The natural flow regime, a paradigm for river · 
conservation and restoration. Bioscience 47:76e.784. 

Reiser, O.W .• M.P. Ramey, and T.A. Wesche. 1989. Flushing flows, Chapter 4 in 
Alternatives In Regulated River Management. edited by J.A.Gore and G.E. Petts. 
pp. 91-135, CRC Press. Boca Raton, Florida. 

Resh, V.H., and D.M. Rosenberg. 1984. The ecology of Aquatic Insects. Praeger 
Scientific, New York, NY. 400 pp. 

Sandercock, F.K. 1981. Life history of coho salmon, p 397-445. Irr. C. Groot and L. 
MargoHs (eds.) Pacific Salmon Life Histories. UBC Press. Vancouver, B.C. 

Scrivener, J.C., and B.C. Andersen. 1882. Logging impacts and aome mechanisms 
which determine the size of spring and summer populations of coho safmon fry 
In Carnation Creek, p.p. 257-72. In: G.F. Hartman (ed.) Proc. Carnation Creek 
Workshop, Pacific blotogleal Station. Nanalmo, B.C. 

7 

WR-193

005916



.. 
• I ._ 

.J . :..., 

Shapovalov, L and A.C. Taft. 1954. The life histories of the steeJhead rainbow trout 
(Sa/mo ga/trlnen) and silver salmon (Oncorhynchus klsutch). Cal. Dep. Fish 
Game, Fish.Bull. No.ea. 

Reynolds, F.L., T.J. Mils, R. Benthin, and A. Low. 1993. Restoring Central VaUey 
streams: a plan for action. Cal. Dep. Fish Game, Inland Fisheries Division, 
Sacramento, CaQfomia. 129p. 

8 

WR-193

005917



! ~ 11/26/2001 16:48 5307587169 
ll/21/01 10:16 FAX 707578J435 

NHPS SAN'l~ B MOONEY ·, 
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Mr. Charles Rich, Chief 
Contplaints Unit 
State Water ResolDOCS Control Board 
Division ofV/911:r Rights 
P.O. Box 2000 
Sacramento, California 9,812-2000 

Pear Mr. Rich: 

------- PAGE 02 
'l!I uv .. , vu .. 

UNITED STATES DIIPAATMliNT OS:: COMMl!RCE 
N.Cianal Oceanic end AtmasphaPIG Admlnistrlltian 
NATIQNAl MARINE FISHERIES SERVICE 
So~Region 
777 Sonoma Avenue, RDom 325 
Santa~ California 95404 

No'VCPlber 15. 2001 1Sl416-SWR.-Ol-SR-928:SKL 

Tbis letter~ our findms8 and protest dismi-1 tams of appiopriative water rights 
appliamon 29449. It is based on a State Water Resources C~trol Bo.rd (SWRCB) ffeld 
investiption attended by Dr. Stacy ~ National MariDe Fisbedes Service (NMFS), 
Mr. Chuck Glasgow (NMFS), and Mr. T"nn Broad~ and Mr.Dave Rielly (NMPS Law 
Bnfonuoent) on 17 October 2001 in relati.on to a complaint of an UOl>emiitted di1Tersion on 
Sbmslmw Creek by Doug and Heidi Cole. The Coles have directly diverted up to 3 cubic feet per 
second (efs) from Stansba.w Creek (watershed is approximately 3.2 squme JDiles) the year round 
(whm .flows are availab1e) fortbepurposes of doJlldlic use 8JJd hydroelectric g~on. 1be water 
used tor hyclrocleotric senenmon is diverted into Irv:ins Creek in an adjacent watr.rshed. Irving 
Creek is also tn"butmy to 1be ~amath R:mr. 1be Coles have applied for appropriative rights "tbrthe 
bydroelectdc use, but have pre-1914 rights for domestic use. The amount oftheprc,.1914 llSe is 
~lyO.Scfs. 

.. NMES.is.inreu:olJn tl,i~~~--~Kl.w.f!tJl.lY._•~ .. o.!!!.~erallI.. -· 
threatened Southern Oreaon/Notthem California coasts Evolutionarily Significant Unit (ESU) of 
coho Slllmon ( Oncc,rlryitchus lci.ndch). 

ExlstiDI Project 

Typically each year the Coles must manuaJly COl1SU1ICt a structure of cobbles mid boulders to divert 
wate.r ftom S1aashaw Creek. lbe ~ diversion delivers wamrvia an earthen ditch 
clppl'Oximatw,Jyl-foot deep, 2-faet wide, and S200 fest long. The peostock is a steel pipe 16-hlcbes in 
diameter and 455 feet 1ong. A head of200 feet is used to gcneiate a m.aximmu of 33.9 ki1awa:tts 
with a Pelton wheel. Water not oonsumed by dmncstic uae is returned to the Klamath River via. 

• 
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Imng Creek. With the divemion active, appioximately a mite of S11m.!1baw Creek has iedu«'.d flows; 
ttos nach is well shaded by topographic &enues as well as a thick canopy coverage of about 60%. 
About 1/4 nwe ofbving Creek bas augmented tla9Js from Stanshaw Creek. 

stmtshaw Creek enun the llmnatb mainstem nar River Mile (RM) 76. Irving Cm:k also enters die 
Klamath mamstrm near RM 75. St&DSbaw Czeek has a smaller watershed tbm Irving Creek. While 
both streams an: -not ganged, the few measmemmts oflning Creek aud Stansbaw Cmek. during the 
SUDlD).e:r suggest a summer base flow ill .lrvins Creek as mare 1han double r, e:fJI vs. 3. c&) that of 
StaDsbaw Creek. Both streams provide cooler watz:r than tho mainstam Klamath River during tho 
.11J"011Der. Because water tenpratures during im summer in 1he memstcm Klamath Riw:r are 
streastb1 to salmoni~ it ia likely 1bat ttaringjuwnile anadromous salmonids use each tributary as a 
thermal J'(;fuge. Calif'omia Department of Fish and Game wllected juvenile coho salmon ml 
atM)head wi1b a backpack~ in the portion of Stansbaw Creek 100 yards downstream of 
Highway 96 in July 2000. Them is a cu1w:rt under Highway 96 Oil Stansbaw Creek 1hat may lilJlit 
mwlromous tish access to upsueam reaches. ' 

The culvert tmder Highway 96 at Stausbaw Creek is listed on l'eSO'IUCe agencies master list fhr 
culverts with passage problems. CalTraus has stated that they will iq>lace the culvert in the future to 
allow alm.onid passaae. 

At the site we reviewed~ project. e'JC81llined the pojnt of diversion (POD). the flmne, 1hc pmistOCk, 
the reach do\VJ1Sttt.8Dl of the POD, and the reach of Stansbaw CR= between Highway 96 and the 
Klamath River. 

Term•~ RemOY8 Protest 

NMFS finds that the following conditions are necc,um:y and ·sumoient to remove our pmtest: 

a) Diversion Intake: Limit divenrion tlowto a maximum of 3 cfs. The~ proposes to 
divert amaxiurum of3 c&. but the existing intake has u.o provision to conttol the amount of 
i19w di"~d. Them ate a variety of methods of controlling tlow including: head pa with __ 
adjustahJe 1mcbshi,t weir, notched weir, odfice. dimensional flume, and the like (See Bureau 
ofReclBJDstiOD 1997). , 

b) Fish~ Tho exhltiDg divasion is not adequately sc::remul to JJIC'Veni entrainmmt. Any 
dhtersion should be adequa1ely screeu.ecL we· saw an s• salmonid hi the flume dm:ing 1be 
field iuv~ The fish screen should follow NMFSJCDFG fish sCR011 crltaia. 
However. these fish sc.,reen criteria were developed with large divemons in mind. Tbele may 
be adequatu dW'M•~og altematives for smaller diversions sach as this one. Please contact Mr. 
Richard Wantuck, NMFS (J07) S75-6063 .for technical advice regardma fish tcteens ht small 
drainages. 

c) Return flow: Return the diverted flow from Stanshaw Creek~ to Stansha.w Oeek insread 
of 1D lmD8 Creek.. Tbenua) n:fagia during 11» wuunec is 8D impoltant habitat elemmt m tM 
Klamath River. It.is our belief that diverted flow returned to Stambaw Creek will provide 
necessa,y cold watm to pmvide a th&:IJDAl refuge at tbe lDOuth of Stansbaw CRQk withotJt 
comuromising the,thermal Jeibgc on Irving Creek. During the &Id investigation. Mr. Cole , 

' 
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the applicant, stated that we would be willin& to move the hychod.ectric generating plant so 
that the tail race flow would return to Stanshaw Creek. The newretum would bo lotated on 
Stanshaw Creek upsbe&Ul ofHipwBY 96. 

d) Bypass tlows: Tbis:is based upon tba assumption that 3 cf8 iB a~ summe.r base 
flow. The mture of the point of diversion precludes precise bypass flows due to leaf fall or 
debds accumulation. Howm,r, bypass flows me of major concern only at low :fl~ i.e., 3 
cfs. We believe that t1iere is ample C8DDP.J that Jcaeps the .1t1:eam eool downstream of the 
POD provided tbatlllOst of dtc flow is in S1aDshaw Creek duri:og low flow periods. 
Therefore, we recoimm:nd that a n,inimum bypaS9 flow of 1.s ems be JMiaCeinoo at all times 
do~ pf the·POD. This bypass flow represents SO% of the smnmcr btse flow. This 
bypass flow JeCOmmendation assumes 1Bilwater from the hydroelectric plant will be returned 
to Stanabaw Cieek. Therefore, the thennal refuge downstream otmghway 96 will be . 
maintained. This bypass .8ow recommendation may be modified wbm CaJT:nma provides 
aaJmonid passage~ the Highway 96 culvert. The applicant must ins1aD and IJIBimaiD 
permanmJt staff sages at the point of diversion to allow JD.ODitorlng and mci1itate release of 
bypass flows. Alternatively, the appllcant may perform a c:omprehwme biological and 
b,ydrolop:al study to identify an a1temate biologi<l811y based bypass flow. 

e) Manitoring: Rcgmdle&'!i of the quality of stieam at the point of divemiOD., the proposed 
project sho111d provide Califumia Dqiartmcnt of Fish and Game per5011nel access to all 
points of divcnioD • places of use for the purpo&e of conducting routine and or l11Ddom 
monitoriug and cempiianre inspections. 

Thank you for your~ iD die above. We look fo:rMm1 to confunted opportunities :lbr 
NMFS and the State Water Resomces Control Board to cooperate in the consenadon of6*d 
apeoiea. If YoU bave auy: questions or cowmem ~ 1ho conti:nts of this 1eUcr please eoutact 
Dr. Stacy X.. Li at (707) 575--6082. 

Sbwerely, 

-·- ·-···· ·--····-.. -- ·--·-· ·---

oo: Doug and Heidi Cole 
Inna Lagomatsino, PRO, NMFS, Al'C8la 
T.tm. Broadman, Law .EnfoICemetrt, NMFS, Arcata 

' 
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Memorandum to File 

File Number 262.0 (47-40-01) Date: 

U;;;JY 
Charles A. Rich, Chief 
Complaint Unit Environmental Specialist Ill 

Complaint Unit 

SUBJECT: WATER RIGHTS COMPLAINT LODGED BY THE KLAMATH FOREST 
ALLIANCE AGAINST DOUG AND HEIDI COLE REGARDING DIVERSION OF 
WATER FROM STANSHAW CREEK IN SISKIYOU COUNTY 

BACKGROUND 

The Division of Water Rights (Division) received a complaint on June 18, 2001 from the 
Klamath Forest Alliance against Doug and Heidi Cole. This complaint contains the 
following allegations: 

Gray Davis 
Governor 

1. The Cole's diversions are unauthorized as they exceed pre-1914 appropriative rights 
and the Cole's have no post-1914 appropriative rights for power diversions, as a 
permit has not been issued pursuant to pending Application A029449; and 

2. The Cole's diversions adversely impact public trust resources in an unreasonable 
manner. ~ 

' 
Ms. Janet Goldsmith, legal counsel for the Coles, responded to this complaint via a 
letter dated August 20, ·2001. This response contains the following assertions: 

1. The Cole's diversions have been continuous since before 1914 and are covered by 
a valid pre-1914 appropriative claim of right. 

2. The complainant has not provided any factual evidence indicating that the Cole's 
diversions are adversely impacting fishery resources in either Stanshaw Creek or 
the Klamath River. 

FIELD INVESTIGATION 

On October 17, 2001, staff of the Complaint Unit conducted a field investigation for the 
subject complaint. Prior to meeting the parties, Complaint Unit staff undertook a flow 
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measurement in Stanshaw Creek approximately 60 feet downstream of two culverts that 
pass underneath Highway 96. A flow of 0.61 cubic feet per second (cfs) was measured 
using a current velocity meter. Water temperature was measured at 8:30 a.m. to be 
52°F. The twin, semicircular culverts that carry the creek under Highway 96 are 
approximately 320 feet long, 6 feet high, and 10 feet wide each. The slope of the floor 
of these culverts is about 9%. All of these measurements were made with the aid of a 
laser range finder and/or tape measure. No debris was observed in the culverts, 
indicating that they were designed to be and function quite well as self-cleaning 
conduits. 

Complaint Unit staff then located the downstream end of the tailwater ditch coming from 
the Cole property a short distance above the point where unused water is discharged to 
Irving Creek. Flow was measured to be 0.1 cfs with a current velocity meter. Water 
temperature was measured to be 54°F. 

Complaint Unit staff next met with the parties at the Marble Mountain Ranch dinning 
room. Approximately 30 individuals participat~d representing the following entities: 

• the Coles; including Mr. & Mrs. Cole and their legal counsel, Jan Goldsmith, 
• the Klamath Forest Alliance (KFA); including Felice Pace for the KFA and their legal 

counsel, Don Mooney, 
• representatives of the California Department of Fish & Game (DF&G), 
• representatives of the National Marine Fisheries Service (NMFS): including 

Dr. Stacy Li, 
• the Karuk Tribe; including Toz Soto, their fisheries biologist, several tribal elders and 

numerous tribe members, 
• Konrad Fischer, son of James Fischer, who owns the property along the southern 

bank of Stanshaw Creek between Highway 96 and the Klamath River, and the 
caretaker for this property who lives there on a continu.sus basis, and 

• Charles Rich and Michael Contreras from the Division's·Complaint Unit 
'\ 

•,. 
Complaint Unit staff started the meeting by explaining the typical complaint process: 

1 ) complaint is filed, 
2) answer is requested, 
3) answer to complaint is provided at the option of the respondent, 
4) Complaint Unit staff conduct field investigation if necessary, and 
5) a Report of Investigation is prepared and transmitted to the parties along with 

recommendations for action regarding the complaint. 

Complaint Unit staff also explained the adjudicatory authority of the State Water 
Resources Control Board (SWRCB) with respect to pre-1914 appropriative rights. The 
pre-1914 appropriative claims of right of the Coles were discussed. 
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After this discussion, several parties stated that they believe the Cole's diversions are 
adversely impacting anadromous fish that frequent Stanshaw Creek. Complaint Unit 
staff pursued this topic and asked what evidence is available to support these 
allegations. The parties present were unable to identify much evidence. They indicated 
that no formal studies regarding public trust resources in Stanshaw Creek have been 
undertaken. Visual observations of juvenile fish in the creek have been made. Several 
biologists indicated that they believe lower Stanshaw Creek provides a thermal refuge 
or "refugia" for juvenile fish when temperatures in the Klamath River reach lethal levels. 
They stated that sufficient flow to maintain a continuous connection with the river are 
very important. 

Some of the parties also argued that Stanshaw Creek may provide spawning habitat for 
adult salmon or steelhead trout. However, they were unable to provide any substantial 
evidence in support of these allegations. 

Complaint Unit staff asked if the Cole's tailwater that is discharged into Irving Creek 
provides more benefit to fish life in Irving Creek than it would to fish life if left in 
Stanshaw Creek. All of the biologists present indicated that Irving Creek has sufficient 
water to provide adequate habitat. Adding water diverted from Stanshaw Creek would 
not increase this habitat significantJy. They felt, however, that leaving the water in 
Stanshaw Creek would be more beneficial if additional areas of thermal refuge were 
generated as a result. 

After the discussion in the dining room ended, the parties proceeded to the Cole's 
powerplant and then on to the point of diversion (POD) on Stanshaw Creek. The flow 
was too low to generate power but water was being bypassed around the plant for 
irrigation. Complaint Unit staff visually estimated this flow to be approximately 0.6 cfs. 
The flow in Stanshaw Creek immediately upstream of the POD was measured with a 
current velocity meter to be 1.16 cfs. The creek in this reich consists of large boulders 
that form a fairly continuous group of cascadin9 pools. Th'~re was no section where a 
highly accurate flow measurement could be m~de due to the steep grade and large 
numbers of rocks, many of which can be washed downstream during high flow events. 
The flow in the diversion canal just below the POD was measured to be 0.68 cfs using a 
current velocity meter. 

The inspection party then proceeded to the lower reach of Stanshaw Creek along the 
property owned by Mr. Fischer. The creek would normally end in a small pool that is 
separated at low flows from the river by a sand bar on which extensive amounts of 
phreatophytic vegetation exists. The Fisher's caretaker indicated that he maintains a 
hand-dug channel between this pond and the river along the downstream periphery of 
the sand bar during the summer, low-flow period, to enable juvenile fish to enter the 
lower reach of the creek. Flow in the creek about 100 - 200 feet above the terminal 
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pool was estimated1 to be no more than 0.41 cfs. Water temperature was measured 
during the mid-afternoon period to be 56°F. At low flows2

, the entire reach of Stanshaw 
Creek between the highway and the confluence with the Klamath River is essentially a 
series of cascading pools. The stream in this reach is covered by a dense riparian 
canopy. Complaint Unit staff asked Dr. Li if juvenile fish would have a difficult time 
accessing these pools with the existing flows as there were no runs or riffles present, 
only cascades between each pool. Dr. Li stated that juvenile fish would have no 
problem accessing the pools with the flows occurring during the inspection. The 
inspection ended at this time. 

ANALYSIS 

The following issues need to be addressed in 9rder to resolve the current complaint: 

1. Unauthorized diversion 
2. Adverse impacts to prior right holders 
3. Unreasonable impacts to public trust resources 

Unauthorized Diversion of Water 

The KFA contends that the Coles do not have.sufficient pre-1914 appropriative rights to 
justify current diversions. The Cole's legal counsel has responded by claiming pre-1914 
appropriative rights for all diversions. Past correspondence prepared by various 
individuals within the Division has contained questions about the validity of these 
claims. However, the SWRCB does not have adjudicatory authority regarding pre-1914 
appropriative rights. When allegations are made that a pre-1914 appropriative right 
does not exist or is inadequate to justify all existing diversions, Complaint Unit staff 
analyze the situation to see if they believe sufficient evidence is available to dispute the 
claimed rights such that a court of competent jurisdiction would likely agree. If such 
evidence exists, Complaint Unit staff typically r~commend~~at the diverter be asked to 
take action to rectify the unauthorized diversio~·· If the diverter fails to take adequate 
action, appropriate enforcement action may follff>W. 

At the meeting previous to the physical investigation, Complaint Unit staff explained that 
recently provided evidence by the Cole's legal counsel in response to the complaint 
appeared to support a claim that diversion from Stanshaw Creek to the Marble 

1 
- The stream did not contain a smooth flowing section in this reach in which to take a standardized flow 

measurement. Consequently, the flow was estimated with a current velocity meter by measuring the 
general dimensions of a "v"-shaped spill plume from a pool and the central velocity of the plume. 

2 
- Based on visual observation of the hydraulic characteristics of the lower stream channel in relation to 

the flow measured during the field investigation, Complaint Unit staff believe that this lower reach of 
Stanshaw Creek remains a series of cascading pools until flows in the creek become large in comparison 
to the Cole's ability to divert water (e.g., >15 cfs flow vs 3 cfs diversion). 
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Mountain Ranch was initiated well before 1914 for domestic and irrigation.purposes, 
and has been maintained in a continuous or diligent fashion ever since. Complaint Unit 
staff believe that the current diversion and use of water for domestic and irrigation 
purposes is no greater than and, quite possibly, somewhat smaller than maximum 
historic diversions as a portion of the area that was apparently irrigated for many years 
both before and after 1914 has been converted to resort housing or other facilities, and 
is no longer being irrigated. 

Even though legal counsel for the Coles claimed a pre-1914 appropriative right for 
power purposes in her letter of August 20, 2001, Complaint Unit staff are not aware of 
any specific evidence supporting such a claim. Based on previous discussions with 
Mrs. Cole's father, Mr. Squires, Complaint Unit staff currently believe that the initial 
application of water for power purposes occurred shortly after the end of World War II, 
even.though the original pelton wheel employed dates from the early 1900's. However, 
Application A029449 is pending and, if approved, would cover all existing and 
anticipated diversions for power purposes. 

While diversions pursuant to a pending application are technically not authorized until a 
permit is actually issued, diversions prior to a determination regarding issuance of a 
permit is very common, especially for long-standing diversions such as the Cole's. The 
SWRCB has discretion whether to take enforcement action against an unauthorized 
diversion of water. Upon reviewing a complaint, the SWRCB may decide not to take. 
enforcement action, or to defer consideration of enforcement. The SWRCB may 
consider several factors when deciding whether to pursue enforcement. One factor the 
SWRCB weighs is the willingness of the water diverter to legitimize the diversion. The 
SWRCB may choose not to enforce against a person who files an application promptly 
upon notification of the complaint, and diligently pursues the application, including 
cooperation in providing information requested by the SWRCB and compliance with 
other requirements of the application process. While the (;:ale's application (A029449) 
has been pending for an extraordinarily long time, there is,no indication in the 
application file that the Coles have not pursued approval of their application in a diligent 
fashion. ·1 

Another weighed factor is the extent of injury caused by the water diversion. If an 
investigation shows the unauthorized diversion is causing little or no injury to 
established right holders or to public trust values, the SWRCB may decide not to take 
enforcement action. The SWRCB may also consider the degree of hardship 
enforcement would impose on persons who ~ely on the diversion of water in deciding 
whether to take enforcement action in response to a complaint. The application of 
these factors, as they apply to this complaint, are discussed below. 
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Adverse Impacts to Prior Right Holders 

While the KFA complaint does not contain allegations that the Cole's diversions are 
adversely impacting downstream diverters, a protest was filed against A029449 by 
T. James Fisher, J.W. Fisher Logging Company, and Phylis Fisher alleging potential 
injury to prior rights. In view of the KFA complaint and the inspection by Complaint Unit 
staff, the potential for adverse impacts to downstream diverters along Stanshaw Creek 
is also being evaluated as part of this investigation. 

According to the caretaker for the Fisher property, water is diverted from Stanshaw 
Creek a short distance downstream of the Highway 96 culverts for domestic and some 
minor irrigation use. Diversions at this location apparently began after 1914. The 
Division has no record of a post-1914 appropr,iative right covering this diversion. 
Consequently, these diversions are presumably made under a riparian claim of right'. 
Complaint Unit staff are not aware of any evidence that would suggest that such a. 
claim of right would not be upheld by a court of competent jurisdiction. 

Complaint Unit staff understand that the Cole's basis of right for diversion from 
Stanshaw Creek consists of: 

1. Pre-1914 appropriative claim of right for domestic I irrigation use. This right has not 
been quantified or a definitive priority established by court action. The maximum 
diversion rate that might be justified is the capacity of the ditch. The date of priority 
for this right may be as early as 1880. 

2. Application A029449 - This pending application is for 3.0 cfs year round diversion 
for power purposes. A permit has not been issued for this application. 
Consequently, diversion of water under this right has not been approved. The date 
of priority for this right, if the application is ~pproved, ~.puld be March 27, 1989. 

':. ,t.·\. 
3; Small Domestic Registration D030945R - ~his certificate authorizes year round 

diversion to off-stream storage of up to 10 apre-feet per annum in the small reservoir 
located near the bottom end of the Cole ditch. The date of priority for this right is 
September 17, 1999. 

The Fisher riparian claim of right has a higher priority than that of A029449 and 
D030945R. The relative priorities of the Fisher riparian claim and the Cole's pre-1914 
appropriative claim of right is more difficult to· evaluate. Only a court of competent 
jurisdiction has the power to adjudicate these rights. Riparian rights typically have the 
highest priority in California. However, a riparian right attaching to a particular parcel of 

3 
- The Division has no record of a Statement·of Water Diversion and Use (Statement) being filed for this 

diversion and use of water. Unless this diversion and use is included in the reports of some other entity, 
a Statement should be filed. 
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land is generally subject to appropriative rights established by diversion upon the vacant 
public domain before the first valid steps were taken to acquire said parcel of land from 
the United States, whether diversion was made at points upstream or downstream. 
Because diversion of water to the Cole's property may have been initiated before steps 
were taken to obtain the Fisher property from the government, the Cole's pre-1914 
appropriative claim of right may have a higher priority than the Fisher riparian claim of 
right. 

Flows in Stanshaw Creek will most likely be sufficient to satisfy the demands of both the 
Cole and the Fisher interests except during the low flow periods of the irrigation season. 
During this period of time, the diversion of water pursuant A029449 and D030945R is 
often incidental to the Cole's pre-1914 claim of right. Consequently, unless all or a 
portion of the Cole's diversion of water is being made exclusively for: (1) power 
purposes or (2) to fill the small reservoir on the Cole property, any disputes over 
competing rights would need to be resolved in the court system by determining the 
relative priorities of the riparian and pre-1914 appropriative claims of right. 

Unreasonable Impacts to Public Trust Resources 

Complaints containing allegations of unreasonable adverse impacts to public trust 
resources by diverters are often evaluated differently depending upon the basis of right. 
If the diverter appears to possess a valid basis of right for the diversion, evidence must 
be available.to support allegations that the water diverted has caused, or is likely to 
cause, an unreasonable adverse impact to the public trust, i.e. the public's right to use 
the State's waters for instream purposes such as recreation, navigation, and fish and 
wildlife4

• In order to make this finding, evidence should be available to demonstrate 
that: 

a. public trust resources exist in the stream; 
I . 

b. these resources are being adversely impacted due to the diversions from the 
stream by the water right holder and nof by normal variances in the water supply 
or other factors that are beyond the control of the water right holder, such as land 
use development, discharge of pollutants, etc. by other parties; 

c. the impacts on public trust resources are significant, considering both the 
magnitude of the impact and the sensitivity and significance of the public trust 
resources affected; and 

4 
- In other words, evidence must be available to demonstrate the likelihood that unreasonable impacts 

are occurring rather than requiring the diverter to demonstrate that adverse impacts are not likely to 
occur. This is synonymous with the ''innocent until proven guilty" concept of the law. 
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d. the protection of public trust resources is feasible, considering any reduction or 
cessation of diversions that may be necessary to protect the public trust and 
whether the public interest in those diversions may outweigh the adverse impacts 
on the public trust. 

If the diversion is being made pursuant to a pending application for which a permit is 
being diligently pursued and "prima facie" evidence is available suggesting that the 
diversion ~ be causing adverse impacts to public trust resources, the Division will 
typically direct the diverter to take action to prevent or mitigate the impacts or, if 

necessary, terminate the diversion. 

With respect to the Cole's diversion pursuant to their pre-1914 appropriative claim and 
D030945R, the burden of demonstrating that public trust resources are being adversely 
impacted in an unreasonable fashion rests wit~ the KFA. The test of potential harm and 
need for corrective action is considerably less for the Cole's pending application. 

The KFA alleges that the Cole's diversion of water is adversely impacting anadromous 
fish that utilize Stanshaw Creek. Very little information is available regarding the use of 
this water body by anadromous fish. The DF&G submitted a memorandum dated 
November 20, 2001, and the NMFS submitted a letter dated November 15, 2001, 
(copies attached) regarding the Cole's diversion of water. Both documents discuss the 
status of anadromous fish pursuant to state and federal endangered species Jaws and 
make recommendations regarding "protest dismissal terms". However, the complaint 
investigation process is not intended to resolve "protests". Instead, the purpose of a 
complaint investigation is to determine what type of evidence is currently available. 
Neither one of these documents provides or references much evidence. 

Complaint Unit staff believe that use of Stanshaw Creek by anadromous fish is 
generally limited to the reach from the Highway 96 culverts to the Klamath River. These 
culverts appear to have been designed to be s~lf-cleaning~ue to the steep slope. 
Complaint Unit staff noted that there was esse~tially no sediment or debris inside these 
culverts, indicative that high scour velocities are. maintained. High water velocities 
coupled with the length of these conduits probably prevent movement of spawning or 
juvenile fish upstream. This conclusion appears to be consistent with those of both the 
DF&G and the NMFS. Th·e NMFS letter states: "The culvert under Highway 96 at 
Stanshaw Creek is listed on resource agencies master list for culverts with passage 
problems. Ca/Trans has stated that they will replace the culvert in the future to allow 
salmonid passage. n While removal of the culverts might change the situation, this task 
will be a significant undertaking and is not likely to occur anytime soon. Consequently, 
until such time as the culverts are actually removed, Complaint Unit staff believe that 
only those actions by the Coles that would have a bearing on the health and well being 
of fishery resources in Stanshaw Creek between Highway 96 and the Klamath River 
need be addressed. 
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The DF&G memo contains the following recommendation: 

The Department proposes year-round bypass flows of 2.5 cubic feet per second 
(cfs) to be measured at the culverts below Highway 96 to mitigate potential 
impacts from the diversion on Stanshaw Creek. Our objective for these flows is 
to ensure existing instream habitat conditions in Stanshaw Creek for coho 
salmon and steelhead are maintained, water temperatures remain cold and year
round access to the stream from the Klamath River is guaranteed. To 
accomplish this objective, we recommend the total stream flow be bypassed 
whenever it is less than the designated amount. Based on field reviews and best 
professional judgment, it was detennined that 2. 5 cfs should maintain 
connectivity and an adequate channel which allows salmonids access to 
Stanshaw Creek from the Klamath River. However, the Department may require 
additional bypass flows in the future if conditions change such that 2.5 cfs is no 

. longer adequate to allow salmonid passage at the mouth of Stanshaw Creek. 
Future modification of the barriers or more detailed studies may also indicate a 
need for higher instream flows. 

During the meeting portion of the inspection, biologists representing the DF&G, the 
NMFS, and the Karuk Tribe all stated that temperatures in the Klamath River often 
reach lethal levels during the warmer months of the year. They believe that small, side 
tributaries with cold water flows such as Stanshaw Creek provide "thermal refuges" that 
are crucial to the survival of juvenile anadromous fish. 

On the day of the complaint inspection, water temperature was measured at 52°F in the 
early morning with a flow of 0.61 cfs5

• Water temperature in the mid-afternoon 
downstream of the "Fisher" POD was measured at 56°F with a flow of 0.41 cfs6

• Water 
temperature was measured by Division staff on July 26, 2000, and found to be 54°F. 
No flow measurements were taken at that time, but photographs of the culverts indicate 
that flows were higher; possibly in the 2-3+ cfs range. Acbording to the Environmental 
Field Report for this visit, water temperature is pot an issue. Complaint Unit staff agree. 
The lower portion of Stanshaw Creek contains excellent cover and there is no evidence 
currently available to indicate that the Cole's diversion of water creates a temperature 

5 
• Making good flow measurements in a channel containing mainly pools and cascades with a current 

velocity meter is extremely difficult. Consequently, these measurements are not considered highly 
accurate, but instead should only be used for an idea of the relative amounts of flow present. 

6
• This measurement was made at the request of KFA and fishery representatives. Complaint Unit staff 

were reluctant to undertake a measurement In a reach of the creek that consisted solely of pools and 
cascades. This measurement was. quite rudimentary and may only have an accuracy of ±50%. 
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problem in the reach between Highway 96 and the Klamath River as long as minimum 
flows are maintained similar to those occurring during the complaint investigation. 

The reach of Stanshaw Creek between the Highway 96 culverts and the Klamath River 
consists of a series of cascading pools with essentially no runs or riffles present during 
periods of low flow. Complaint Unit staff believe that this lower reach of Stanshaw 
Creek remains a series of cascading pools until flows in the creek become quite large in 
comparison to the Cole's ability to divert water. Bypass flows on the order of~ to 1 cfs 
should produce essentially the same amount and quality of habitat as flows on the order 
of 2 - 3 cfs. Consequently, as summer flows decrease due to either a recession in the 
natural hydrograph or diversions by the Coles, there shouldn't be much change in the 
spatial habitat available to fish. 

The channel configuration indicates that winter flows are much higher than the flows the 
Coles might divert. These flows may produce conditions that allow anadromous fish to 
spawn. However, diversion by the Coles during these periods should also have 
negligible effect on the fish. 

The fishery biologists pointed out that the cold water habitat of Stanshaw Creek is of 
little value if the Coles do not bypass sufficient flows of water to provide access between 
the river and the creek. Our inspection revealed that there was no natural surface 
connection between the creek and the river at the time of the inspection. Flows in the 
creek terminated in a pool that is separated at low flows from the river by a sand bar on 
which extensive amounts of phreatophytic vegetation exists. Significant quantities of 
water can no doubt seep through the sand bar before a natural surface flow connection 
with the river occurs. The sand bar is most likely a dynamic phenomenon and may not 
be in place every year or at all times of the year. However, the extent of the vegetation 
on the sand bar indicates that this is not a fleeting fixture. 

While at times there may not be a natural surfa~e conne~l!:>n with the river, the 
caretaker for the Fisher property showed us a ~and-dug channel that he maintains 
between the river and the pond. This channel provides some access to the creek and 
the thermal refuge found therein. Consequently, there is a benefit in maintaining 
sufficient flow in the lower reach to keep the artificial channel flowing. Dr. Li indicated 
that the flows existing at the time of the inspection were quite adequate to provide for 
passage of juvenile fish from the river to the thermal refuge in the pools. Consequently, 
flows similar to those observed during the inspection on October 17, 2001, would 
appear to be adequate. 

Undertaking measurements of flows in the creek would be an extremely difficult, if not 
impossible, task. Conditions in the creek are such that installation of a device(s) that 
would enable measurement of flows (e.g., flume, weir, or stage vs. flow correlation) 
would require a major construction effort coupled with maintenance and possible 
reconstruction on a continual basis. A more practical method of measuring bypasses 
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would be to divert all of the low flows into the Cole's ditch and use an appropriately 
designed "splitter box" to ensure that a minimum flow is returned back to the creek in 
the immediate vicinity of the diversion. However, this would require the construction of a 
dam to direct all flow into the ditch before returning a set amount or percentage of flow 
back to the creek. The DF&G has obtained an injunction that prohibits installation of 
such a dam. Consequently, a reasonable request would be that the Coles bypass 
sufficient flow at all times at their POD to provide continuity of flow between Stanshaw 
Creek below the Highway 96 culverts and the Klamath River. If the Fisher's caretaker 
does not maintain the artificial channel between the terminal pool and the river, the 
Coles should still bypass sufficient water to maintain flow between the pools located 
downstream of the Highway 96 culverts in order to maintain habitat for any fishlife that is 
present in this reach. If the DF&G is willing to allow full diversion of the creek into the 
Cole's ditch, a measurable bypass requirement should be established, probably on the 
order of% to 1 cfs based on further analysis of the amount of bypass necessary to 
maintain hydraulic continuity between lower Stanshaw Creek and the Klamath River. 

The KFA did not file a complaint against the Fishers and neither the DF&G or the NMFS 
have indicated any concerns with their diversion. However, the Fisher diversion is 
capable of removing water from Stanshaw Creek in the same manner as the Cole's 
diversion; albeit at a smaller rate. Consequently, if flows in lower Stanshaw Creek are 
inadequate to maintain public trust resources, the Fishers may also need to reduce their 
diversion of water. Determining which diversion needed to be reduced first, either. the 
Cole's or the Fisher's, could only be established after a court rules on the relative 
priorities of both diversions. 

PHYSICAL SOLUTION 

There may be a physical solution that would be of benefit to all sides of this situation. 
The "fishery advocates" would like to see more water pas~ed below the Cole's POD. 
The Coles want to be able to divert sufficient wpter to generate power and maintain 
consumptive water uses at their guest ranch. (pne way of possibly meeting both 
interests would be to move the power generation facility completely into the Stanshaw 
Creek watershed. This would require construction of a diversion dam capable of 
diverting most, if not all, of the flow of the creek into a penstock. The generating unit 
would be located down gradient along the creek, possibly immediately upstream of the 
Highway 96 culverts. Power would be transmitted over the drainage divide to the guest 
ranch. The diversion dam could be designed and constructed to provide a minimum 
bypass flow before any water is diverted from the creek to maintain a minimum flow 
between the diversion structure and powerplant discharge. A consumptive use water 
supply line(s) could also be run from the diversion dam to the ranch to provide a 
pressurized water system capable of operating an automated sprinkler irrigation system 
and domestic water supply system. 
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The Coles would benefit with increased power production especially during the summer, 
low flow season. This would save them considerable costs associated with generating 
power using an expensive fossil fuel generator. The pressurized water line(s) would 
also allow them to develop a more efficient irrigation system that could be automated; 
thus saving labor costs as well. The pressurized system would also reduce the amount 
of labor required to maintain the current ditch; especially during storm events when 
overland runoff coupled with fallen leaves and tree limbs pose a significant threat to the 
integrity of the ditch. 

The ''fishery .advocates" would benefit by seeing dramatically increased flows in the 
lower reaches of Stanshaw Creek during the summer, low-flow period due to a 
reduction in the amount of water diversions necessary to maintain the current irrigation, 
domestic, and power uses7

• Complaint Unit sq1ff are not currently aware of compelling 
evidence suggesting that a significant benefit would accrue to instream uses of water by 
increasing the flow over that currently existing in this reach of the creek during the low
flow period of the year. However, the complainant, DF&G, NMFS, and many interested 
parties seem to believe that substantial benefit would be gained. Because determining 
appropriate instream flow needs is not an exact science, providing additional flows 
might provide some, as yet, undocumented benefits to instream uses. Complaint Unit 
staff are not aware of any adverse impacts that would occur by increasing instream 
flows if a physical solution were to be implemented. Erring on the side of public trust 
uses is always desirable; especially if the rights of consumptive water users can be 
maintained or enhanced at the same time. 

In order to implement a physical solution such as described above, the penstock and 
powerplant would need to be relocated onto land currently owned by the U.S. Forest 
Service. The Cole's diversion and conveyance ditch were initiated before the National 
Forest was established. This has essentially "grandfathered" these facilities and has 
most likely significantly reduced the amount of ~egulatory iuthority the Forest Service 
has over these facilities. Moving the penstock ~nd powerpt~nt would subject the Coles 
to additional regulation by the Forest Service. Ip view of the concerns expressed by the 
''fishery advocates" including the protests and c9mplaints filed, the Coles are not likely 
to be willing to enter into a physical solution unless adequate guarantees can be 
provided that their diversion and use of water would not be placed in any greater 
jeopardy than currently exists. This might necessitate a land exchange with the Forest 
Service or development of some other type of legal agreement or contract between the 
parties. 

7 -Application 29449 has not yet been approved. Complaint Unit staff assume that any pennit that may 
be issued pursuant to this filing will be conditioned upon compliance with all necessary activities to 
prevent any unreasonable adverse impacts to·instream uses. Consequently, a physical solution would 
not provide much benefit based strictly upon diversions for power purposes. Most of the benefit would be 
based on reductions to diversions for irrigation and/or domestic uses. 

0 
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CONCLUSIONS 

1. A court of competent jurisdiction would most likely confirm that the Coles have a 
valid pre-1914 appropriative right to divert water from Stanshaw Creek for full 
domestic and irrigation purposes at the Marble Mountain Ranch. 

2. Evidence has not been submitted to substantiate a pre-1914 appropriative right for 
power purposes but A029449, if approved, should cover all diversions for power 
purposes. 

3. With the current irrigation system, most diversions for power purposes during the 
low-flow periods of the year are incidental to domestic and irrigation needs. 

4. Prima facie evidence is available to indicate that lower Stanshaw Creek does 
provide habitat for "thermal refuge" when temperatures in the Klamath River become 
detrimental to the health and well being of fish life. 

5. Bypasses similar to those present during the field investigation should provide 
adequate habitat for thermal refuge purposes. 

6. Measuring flows on a regular basis in Stanshaw Creek is not practical. Any 
requirement to measure minimum bypass flows should not be established unless 
the requirement acknowledges that a sufficient diversion of water will be allowed into 
the Cole's ditch to cover both the diversion and bypass requirement with subsequent 
measurement and release of bypasses back into the stream. 

7. Considerable benefit might accrue to all sides of this dispute if an appropriate 
physical solution were to be implemented. 

RECOMMENDATIONS 
I 

\ 
·~· 

1. That the Coles be directed to cease all diversion of water whether pursuant to a pre-
1914 appropriative claim of right or post-1914 appropriative rights derived from 
Application 29449 or Small Domestic Registration D030945R unless sufficient flow is 
passed below their POD to maintain a flow in lower Stanshaw Creek below the 
Highway 96 culverts similar to that present during the October 17, 2001, field 
investigation (~.7 cfs). 

2. That the required bypass flow be determined in one of two fashions: 

a) if full diversion of the creek into the Cole's ditch is not allowed, the flow should 
be visually estimated so that"sufficient flow would be available to fill a small, 
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hand-dug ditch between the terminal pool of Stanshaw Creek and the Klamath 
River; or 

b) if full diversion of the creek into the Cole's ditch is allowed, a device shall be 
installed capable of bypassing sufficient flow to maintain 0.7 cfs in the creek 
below the Highway 96 culverts before any water is passed down the diversion 
ditch to Marble Mountain Ranch. 

3. That the complaint filed by KFA against the Coles be closed. 

4. That the parties give serious consideration to a physical solution similar to that 
discussed above. 

' \ . 
\' 

' ' 

~ 

'· '· 
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State Water Resources Control Board 

Winston H. Hickox 
Secretary for 

Environmenlal 
Protection 

MAY B 3 2002. 
Klamath Forest Alliance 

Division of Water Rights 
1001 I Street, 14111 Floor• Sacramcn10, California 95814 • (916) 341-5307 
Mailing Address: P.O. Box 2000 • SacramenlO, California• 95812-2000 

FAX (916) 341-5400 • Web Site Address: http://www.swrcb.ca.gov 
Division of Water Rights: http://www.waterrights.ca.gov 

In Reply Refer to: 
363:MC:262.0(47-40-01) 

c/o Law offices of Donald B. Mooney 
129 C Street, Suite 2 

Mr. Doug and Mrs. Heidi Cole 
c/o Ms. Jan Goldsmith 
Kronick, Moskovitz, Tiedemann & Girard 
400 Capitol Mall, 27th Floor 
Sacramento, CA 95814-3363 

Davis, CA 95616 

Ladies and Gentlemen: 

WATER RIGHTS COMPLAINT?UBMITTED BY THE KLAMATH FOREST ALLIANCE -
ALLEGING UNREASONABLE DfVERSION 

Complaint Unit staff of the Division of Water RigJ:its have completed their investigation of the 
complaint lodged by the Klamath Forest Alliance {KFA) against Doug and Heidi Cole 
(dba Marble Mountain Ranch). A copy of the Staff Report of Investigation regarding this matter 
is enclosed. Complaint Unit staff reached the following conclusions: 

1. A court of competent jurisdiction would most likely confirm that the Coles have a valid 
pre-1914 appropriative right to divert water from Stanshaw Creek for full domestic and 
irrigation purposes at the Marble Mountain Ranch. 

2. Evidence has not been submitted to substantiate a pre-1914 appropriative right for power 
purposes but A029449, if approved, should cover all diversions for power purposes. 

3. With the current irrigation system, most diversions for power purposes during the low-flow 
periods of the year are incidental to domestic and irrigation needs. 

Gray Davis 
Govemor 

4. Prima facie evidence is available to indicate that lower Stanshaw Creek does provide habitat 
for "thermal refuge" when temperatures in the Klamath River become detrimental to the 
health and well being of fish life. 

5. Bypasses similar to those present during the field investigation should provide adequate 
habitat for thermal refuge purposes. 

6. Measuring flows on a regular basis in Stanshaw Creek is not practical. Any requirement to 
measure minimum bypass flows should not be established unless the requirement 
acknowledges that a sufficient diversion of water will be allowed into the Coles' ditch to 
cover both the diversion and bypass requirement with subsequent measurement and 
release of a bypass back into the stream. 

7. Considerable benefit might accrue to all sides of this dispute if an appropriate physical 
solution were to be implemented. 

California E11vironmental Protection Agency 

H17,e energy challenge facing California is real. Every Californian needs to take immediate action to reduce energy consumption. 
For n list of simple ways you can reduce demand and cut your energy costs. see our Web-site al http://www.swrcb.ca.gov. • 
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Klamath Forest Alliance 2 MAY 2 3 2002 
Mr. Doug and Mrs. Heidi Cole 

Based on these conclusions, Complaint Unit staff believe the following actions are appropriate: 

1. That the Coles be directed to cease all diversion o( water whether pursuant to a pre-1914 
appropriative claim of right or post-1914 appropriative rights derived from Application 29449 
or Small Domestic Registration D030945R unless sufficient flow is passed below their 
Point of Diversion to maintain a flow in lower Stanshaw Creek below the Highway 96 
culverts similar to that present during the October 16, 2001, field investigation(~. 7 cfs). 

2. That the required bypass flow be determined in one of two fashions: 

a) if full diversion of the creek into the Coles' ditch is not allowed, the flow should be 
visually estimated so that sufficient flow would be available to fill a small, hand-dug ditch 
between the terminal pool of Stanshaw Creek and the Klamath River; or 

b} if full diversion of the creek into the Coles' ditch is allowed, a device shall be installed 
capable of bypassing sufficient flow t9 maintain 0.7 cfs in the creek below the Highway 96 
culverts before any wate1tt'is passed down the diversion ditch to Marble Mountain Ranch. 

3. That the complaint filed by KFA against the Coles be closed. 

4. That the parties give serious consideration to a physical solution similar to that discussed in 
the Staff Report of Investigation. 

If either party to the complaint disagrees with the conclusions reached by Complaint Unit staff, 
please let me know of the points with which you disagree and the specific evidence you believe 
is available to substantiate or justify a different conclusion or action. If we do not hear from you 
within 30 days from the date of this letter, we will assume that you agree with the conclusions 
and recommendations contained therein. If the Coles are unable to produce evidence to justify 
a different recommendation, failure on their part to maintain the bypass flows as specified may 
result in appropriate enforcement action without further notice. Similarly, if the KFA is unable to 
provide evidence to justify a different course of action, this complaint would be subject to 
closure without further notice. 

If you have any questions regarding this matter, please contact me at (916) 341-5307. 

Sincerely, 

~o~ 
Michael Contreras 
Complaint Unit 

Enclosures 

cc: See next page. 
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Klamath Forest Alliance 
Mr. Doug and Mrs. Heidi Cole 

cc: Mr. Doug and Mrs. Heidi Cole 
92250 Highway 96 
Somes Bar, CA 95568 

Department of Fish and Game 
Environmental Services 
c/o Mr. Ron Prestly 
601 Locust Street 
Redding, CA 96001 

National Marine Fisheries Service 
Santa Rosa Field Office 
Attention Tim Broadman 

Margaret Tauzer 
777 Sonoma Avenue, Room 325 
Santa Rosa, CA 95404 :- . 

l'i' 

William M. Heitler, District Ranger 
U.S. Department of Agriculture 
Orleans Ranger District 
P.O. Drawer 410 
Orleans, CA 95556-041 O 

Mr. Jim De Pree -

3 

Siskiyou County Planning Department 
P .0. Box 1085 
Courthouse Annex 
Yreka, CA 96097 

Mr. Konrad Fisher 
3210 Kling le Road NW 
Washington, D.C. 20008 

Karuk Tribe of California 
Department of Natural Resources 
Attention Mr. Toz Soto 
P.O. Box 282 
Orleans, CA 95556 

MAY! 3 2002 
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• UnJted St•tes 
Departlllent of 
Agrlcwture 

PIie Code: 2670 
.Ro•~To: 

Forest 
Service 

Klamath 
National 
Fotest 

Ukonom Ranger District 
P.O. Drawer 410 
Orlea1u, CA 9!55'90410 
(S30) 627-3191 
TTY (530) 617-3191 

Date: 3/09/2000 

SubJect: Application to appropriate water by pennit #29449 

To: Yoko Mooring - State of California: State Water Resources Control Board 

Dear Yoko Mooring: 

It has come to my attention that an application (#29449) has been filed to appropriate water from 
Stanshaw Creek. This application concerns me because the US Forest Service is considering 
constructing a fish passage facility within the square concrete box culvert under State Highway 
96 that is believed to be restricting anadromous fish passage into Stansbaw Creek. The need for 
construction of fish passage facilities under Highway 96 was identified as an opportunity to res
tore anadromous fish passage into Stanshaw Creek. This opportunity was identified in the 
completed lshl Pi$hi I Ukonom Ecosystem Anttlysls (Klamath National Forest, 1P98). Reduc
tions of flow in Stanshaw Creek could make constru.ction of fish passage structure under High· 
way 96 pointless because stream flows could become too low if much water is withdrawn. 

Although anadromous fish are not documented in Stanshaw Creek on the Klamath National 
Forest GIS database, there are many anecdotal accounts that anadromous fish once used to 
access Stanshaw Creek before construction of the current Highway 96. Indeed, fish habitat sur
veys conducted in Stanshew Creek have shown that at least several miles of suitabl~ anadromous 
fish habitat exists in the Stanshaw Creek watershed. 

With the listing of coho salmon as Threatened under the Federal Endangered Species Act and the 
posStble future listing of steelhead, I would recommend that you delay any decision on applica~ 
tion #29449 until more research on anadromous fish use of Stanshaw Creek is conducted. The 
overall strategy of restoring anadromous fish in the Klamath Basin and elsewhere depends 
greatly on restoring anadromous fish access to their historical habitats. 

Thanks for your consideration. If you have any questions or need more infonnation on this sub
ject please feel to call me (530) 492-2243 or (530) 627-3291. 

Jon B. Orunbaum 
Fisheries Biologist 

Cartq for th• Land a11d Serving Peopte 
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Marble Mountain Ranch 
Stanshaw Creek 

Water Rights Report 
 

 Supporting Documents – Docs from MKWC Files 
 

• 3-9-01 Mooney to USDC, USDA, Cole 

• 3-9-2000 Grunbaum to Mooring 

• 3-22-01 Heitler USFS site visit and meeting summary 

• 3-27-89 SWRBC Water Appropriation Application Notice 

• 4-30-99 Presley to Cole Agreement 

• 5-8-2001 could be another year Heitler to Pace 

• 5-23-02 SWRCB Contreras to KFA and Cole 

• 7-2-01 SWRCB Contreras to Cole 

• 7-8-02 Bybee to Contreras 

• 8-11-10 Kelley to Cole 

• 8-17-64 Mays to Slattery 

• 10-18-01 USDA Water Right Complaint Meeting 

• 10-19-01 Ukonom Ranger District Case Report 

• 11-9-05 SWRCB to Cole 

• 12-6-06 SWRCB Mrowka to Vorpagel and Mrowka to Cole 

• 12-15-94 Siskiyou County to Cole 

• Stanshaw Creek Water Conservation Project Issues and Concerns 

• Stanshaw Document Index 
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LAW OFFICES OFDONALD B. MOONEY 

fj{) ~··.I ALD B l'-'\:),:·.,·!~ ·-:· 
.J.G:.1iw::.: ;:,, ( ;;:Iif.::t ,~;. ,:.-1:~ Ci .. ~,~;;:. 

VIA CERTIFIED MAIL 

129 C Street, Suite 2 
Davis, California 95616 

Telephone (530) 758-2377 
Facsimile (530) 758-7169 
dbmooney@dcn.davis.ca. us 

March 9, 2001 

RETURN RECEIPT REQUESTED 

The Honorable Don Evans 
Secretary of Commerce 
Office of Secretary . 
U.S. Department of Commerce 
14th and Constitution Avenues, NW 
Washington D.C. 20230 

The Honorable Ann Veneman 
Secretary of Agriculture . 
U.S. Department of Agriculture 
141

1, and Independence, NW 
Washington D.C. 20250 

Doug and Heidi Cole 
Marble Mountain Ranch 
92520 Highway 96 
Somes Bar, CA 95568 

Re: 60 day Notice of Intent to Sue for Violations of Section 9 of the 
Endangered Species Act relating to the Diversion of W ater from 
Stanshaw Creek. 

Dear Secretary Evans, Secretary Veneman, and Mr. & Mrs. Cole: 

This letter serves as a sixty day notice on behalf of Konrad Fisher and the 
Klamath Forest Alliance ("KFA") of thei,r intent to sue Doug Cole and Heidi Cole both 
individually and doing business as Marble Mountain Ranch ("Coles") for violations of 
Section 9 of the federal Endangered Species Act ("ESA"), 16 U.S.C. § 1538, for actions 
and inaction related to the damming and diversion of water from Stanshaw Creek, a 
tributary to the Klamath River in Siskiyou County, California. The Coles' actions have 
resulted or will result in the illegal take and other harm to steelhead (Oncorhynchus 
mykiss) and coho salmon (Oncorhynchus kisutch) which are legally protected. This letter 
also serves as notice of intent to sue the Department of Commerce, National Marine 
Fisheries Service ("NMFS"), and the Department of Agriculture, United States Forest 
Service ("USFS"), for failure to take action to protect steelhead and coho salmon along 
Stanshaw Creek with regard to the diversion of water and impoundment of water by 
the Coles and Marble Mountain Ranch. 
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The Honorable Don Evans 
The Honorable Ann Veneman 
Doug & Heidi Cole 
March 9, 2001 
Page2 

This letter is provided pursuant to the 60-day notice requirement of the citizen 
suit provision of section 1 l(g) of the ESA, to the extent such notice is deemed necessary 
by a court. 16 U.S.C. §1540(g). 

A .. Project Description 

The Coles have constructed a reservoir and are currently diverting water from 
Stanshaw Creek to supply their hydroelectric facility. Stanshaw Creek, as part o.f the 
Klamath River system, has been placed under the California and National Wild and 
Scenic Rivers Systems to protect its outstanding anadromous fishery values. See 16 
U.S.C. § 460ss. The reservoir, diversion structure and conveyance ditch are located 
primarily on lands within the Klamath National Forest, which is administered by the 
USPS, an agency of the Department of Agriculture. 

The Coles have applied to the State Water Resources Control Board ("SWRCB") 
to divert 3 cubic feet per second (cfs) via a flume which is 12-inches deep, 24-inches 
wide, and 51200 feet long then through penstock of 16-inch diameter, 455 foot long steel 
pipe from Stanshaw Creek, a tributary to the Klamath River, in Siskiyou County 
(Application to Appropriate Water No. 29449). According to the Cole's application, the 
penstock utilizes 200 feet of fall to generate a maximum of 33.9 kilowatts at 80 percent 
efficiency at a hydroelectric plant just above Irving Creek. After use, the water will be 
returned to Irving Creek and then to the Klamath River. Despite the fact that the Coles 
have not obtained a water rights permit from the SWRCB for the diversion of water, the 
Coles continue to divert up to 3 cfs from Stanshaw Creek. 

B. The Coles' Project Impacts Federally Protected Species 

Stanshaw Creek contains steelhead (Oncorhynchus mykiss) which are in the 
Klamath Mountains Province and are listed as candidate species under the ESA; they 
are a species of concern to the California Department of Fish and Game ("DFG"). 
Stanshaw Creek also contains coho salmon (Oncorhynchus kisutch) which are in the 
Southern Oregon/Northern California Coasts ESU and are listed as threatened under 
the ESA. See 50 C.F.R. § 102(a)(4). Stanshaw Creek lies within the Klamath River 
watershed and supports and contributes to the survival of these species. 

Additionally, the Coles' diversion of water from Stanshaw Creek may potentially 
impact macroinvertebrate species and their habitat in Stanshaw Creek. These 
macroinvertebrates constitute the food base for the anadromous and resident fish 
populations that are protected by the ESA. 
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The Honorable Don Evans 
The Honorable Ann Veneman 
Doug & Heidi Cole 
March 9, 2001 
Page3 

C. The Coles' Diversion of Water Violates Section 9 of the Endangered Species 
Act and NMFS_ Section 4(d) Regulations 

Section 9 of the ESA prohibits any "person" from '~taking" an endangered 
species. 16 U.S.C. § 1538, 50 C.F.R. § 17.31. Pursuant to section 4(d) of the ESA, the 
Department of Commerce adopted regulations applying the take prohibitions of section 
9(a)(1) of the HSA, 16 U.S.C. § 1538(a)(l), to the threatened species of salmonids, 
including coho salmon. 50 C.F.R. § 223.203. 

The term "take" means to harass, harm, pursue, hunt, shoot, wound, kill, trap, 
capture, or collect, or to attempt to engage in any such conduct. 16 U.S.C.§ 1532(19). 
The ESA defines "person" to include any "individual, corporation, partnership, trust, 
association, or any other private entity.· . .. " 16 U.S.C. § 1532(13). Thus, the Coles and 
their associated business are within the definition of person. 

Harm is further defined as: 

Harm in the definition of "take" in the Act means an act that actually kills 
or injures wildlife. Such an act may include significant habitat 
modification or -degradation where it actually kills or injures wildlife by 
significantly impairing essential behavioral patterns, including breeding, 
feeding or sheltering. 50 C.F.R. § 17.3. · 

In 1997, the National Marine Fisheries Service ("NMFS") set out additional rules 
for the take of coho. 62 Fed. Reg. 38479. NMFS' rules identify the following activities 
that could potentially harm, injure or kill coho salmon in the subject ESU and thus 
constitute an unlawful take: · 

[D]estruction or alteration of coho salmon habitat in this ESU, such as 
removal of large woody debris and "sinker logs" or riparian shade 
canopy, dredging, discharge of fill material, draining, ditching, diverting, 
blocking, or altering stream channels or surface or ground water flow. 

The Coles diversion and damming activities described above have resulted and 
will continue to result in take of coho and steelhead. These actions and inaction of the 
Coles are therefore the direct and proximate causes of an illegal take under section 9 of 
the ESA and NMFS's regulations. 16 U.S.C. § 1538; 50 C.F.R. § 223.203. 

Despite numerous warnings, inquiries, protests, and other filed actions, the Coles 
have refused to conform their actions/inaction to be consistent with all applicable state 
and federal laws and are thus, knowingly and willfully undertaking activities that 
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The Honorable Don Evans 
The Honorable Ann Veneman 
Doug & Heidi Cole 
March 9, 2001 
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result ii, the taking of protected and candidate species. The Coles are therefore in 
violation of Section 9 of the ESA and can and will be held personally responsible for 
these violations. 

In the present situation, a take of the protected species may only occur pursuant 
to an ESA Section 10 incidental take permit. No such authorization for take has 
occurred; thus.all such take is in violation of Section 9 and must immediately cease. 

D. The Coles Do Not Have the Right to Divert 3.0 cfs from Stanshaw Creek 

Although the Coles divert up to 3.0 cfs from Stanshaw Creek, the Coles do not 
possess an appropriative water right to divert this quantity of water. To the extent, that 
the Coles are diverting water based upon a claim to a pre-1914 appropdative water 
right, such water right must be limited to the amount of water put to continuous, 
reasonable and beneficial use regardless of the original water right. See Water Code,§ 
1240; Smith v. Hawkins (1895) 110 Cal. 122, 127. According to a review conducted by the 
SWRCB's Division of Water Rights, any claim that the Coles may have to a pre-1914 
appropriative water right is limited t9 their domestic and irrigation use which amounts 
to approximately 0.11 cfs. See letter dated September 15, 1998, from Harry M. Schueller 
to Doug Cole, Regarding: Unauthorized Diversion - Stanshaw Creek in Siskiyou 
County). However, the SWRCB's tentative conclusion was based on the assumptions 
that a 1867 letter by Sam Stanshaw (see notice recorded March 25, 1867 by Sam 
Stanshaw), proves continuous use of water from before 1914 and that any resulting 
water right was conveyed along with the property now owned by the Coles. Unless the 
Coles can substantiate these assumptions, any diversion of water violates California 
Water Code, sections 1200 et seq. If the Coles can substantiate the aforementioned 
assumptions, any diversion of water in excess of a resulting pre-1914 water right is in 
violation of California Water Code, sections 1200 et seq. 

In addition, the Coles' unauthorized diversion of water harms public trust 
resources in and along Stanshaw Creek, including but not limited to the impacts to coho 
salmon and steelhead. 

E. The Coles Do Not Possess a Special Use Permit from the USFS for the 
Diversion Facilities on USFS Property 

Although the Coles' diversion structure and ditch are located on land belonging 
to the Klamath National Forest, the Coles have not obtained a Special Use Permit from 
the United States Forest Service. In order for the Coles to maintain the diversion 
structure and conveyance ditch, the Coles must first obtain a Special Use Permit. 
Moreover, prior to issuing a Special Use Permit, or allowing any diversion of water to 
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continue, the USFS must comply with the section 7 consultation requirements of the 
ESA. 16 U.S.C. <JI 1536. This requires the preparation of a Biological Assessment by the 
USFS and the issuance of Biological Opinion from NMFS. 

USPS must comply with its substantive ·and procedural obligations under section 
7 of the Endangered Species Act, 16 U.S.C. § 1536, and the National Environmental 
Policy Act. 42.U.S.C. §§ 4321 et seq. If USFS allows diversions of water and diversion 
facilities on land within the Klamath National Forest, such action may result in USFS 
authorizing a take of coho salmon in violation of the ESA. Moreover, USFS's failure to 
develop a plan that prevents take of coho salmon may result in USFS's own "take 
liability" under the ESA. Therefore, in processing a Special Use Permit, or allowing the 
Coles' diversion of water to continue, USPS must assess the impacts to coho salmon. 

Section 7(a)(l) of the ESA also imposes on USPS a duty to conserve which 
obligates USFS to affirmatively and actively pursue methods to conserve the coho 
salmon. 16 U.S.C.. § 1536(a)(l). Thus, in allowing the diversion of water from and 
across USFS property, USFS must take affirmative steps to conserve and protect coho 
salmon. 

USFS has the statutory and regulatory authority to regulate the use of land 
owned by USFS. In allowing the diversion of water, USFS must also take into account 
its legal obligations to prevent incidental take of sea otters under section 9 of the ESA. 
16 U.S.C. § 1538. See Defenders of Wildlife v. Environmental Protection Agency, 882 F.2d 
1294 (81

h Cir. 1989). 

F. The Parties Must Correct the ESA Violations Within 60 Days 

If the Coles, NMFS and USFS do not act immediately to correct these violations 
of the ESA the Fishers and KFA may seek immediate relief under section ll(g)(2)(c) of 
the ESA. 16 U.S.C. §1540(g)(2)(C). If the Coles, NMFS, and USFS do not act within 60 
days to correct these violations of the ESA,_the Fishers and KFA will pursue litigation in 
Federal Court against one or more of the parties named in this letter. The litigation will 
seek injunctive and declaratory relief, and legal fees and costs against -orie or more of 
you regarding these violations. 
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An appropriate remedy that would prevent litigation would include the following: 

1. Guaranteeing optimal year-round stream flows_ of a quantity in Stanshaw Creek 
that would repair anadromous fish habitat and to ensure fish survival. 

2. Agree to cease diverting water anytime it becomes necessary to ensure optimum 
stream flows are satisfied. · 

3. Contribute funds to restore and enhance the Stanshaw Creek anadromous fishery 
and to assist with the Proposed fish passage project under Highway 96. 

4. Document the availability of water in Stanshaw Creek in excess of that needed for 
instream fishery and existing riparian rights. 

5. Removal of all impediments to migrating anadromous fish in Stanshaw Creek. 

If you have any questions, wish to meet to discuss this matter, or feel this notice 
is in error, please contact me at (530) 758-2377. 

cc: Konrad Fisher 
Felice Pace, KFA 
Rebecca Lent, Regional Administrator, NMFS 
Margaret Tauzer, National Marine Fisheries Service 
William M. Heitler, District Ranger, United States Forest Service 
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~ .;;;;-; United States 
(({~_) j) Department of 
'-~ Agriculture 

Fo1·est 
Service 

KJamath 
National 
Forest 

Ukonom Ranger District 
P.O. Drawer 410 
Orleans, CA 95556-0410 
(530) 627-3291 
TTY (530) 627-3291 

File Code: 2670 
Route To: 

Date: 3/09/2000 

Subject: Application to appropriate water by permit #29449 

To: Yoko Mooring - State of California: State Water Resources Control Board 

Dear Yoko Mooring: 

It has come to my attention that an application (#29449) has been filed to appropriate water from 
Stanshaw Creek. This application concerns me because the US Forest Service is considering 
constructing a fish passage facility within the square concrete box culvert under State Highway 
96 that is believed to be restricting anadromous fish passage into Stanshaw Creek. The need for 
construction of fish passage facilities under Highway 96 was identified as an opportunity to res
tore anadromous fish passage into Stanshaw Creek. This opportunity was identified in the 
completed lshi Pishi I Ukonom Ecosystem Analysis (Klamath National Forest, 1998). Reduc
tions of flow in Stanshaw Creek could make construction of fish passage structure under High
way 96 pointless because streamflows could become too low if much water is withdrawn. 

Although anadromous fish are not documented in Stanshaw Creek on the Klamath National 
Forest GIS database, there are many anecdotal accounts that anadromous fish once used to 
access Stanshaw Creek before construction of the current Highway 96. Indeed, fish habitat sur
veys conducted in Stanshaw Creek have shown that at least several miles of suitable anadromous 
fish habitat exists in the Stanshaw Creek watershed. 

With the listing of coho salmon as Threatened under the Federal Endangered Species Act and the 
possible future listing of steelhead, I would recommend that you delay any decision on applica
tion #29449 until more research on anadromous fish use of Stanshaw Creek is conducted. The 
overall strategy of restoring anadromous fish in the Klamath Basin and elsewhere depends 
greatly on restoring anadromous fish access to their historical habitats. 

Thanks for your consideration. If you have any questions or need more information on this sub
ject please feel to call me (530) 492-2243 or (530) 627-3291. 

, 
• ' ·~, 

\ 

/7Yl _j/ . 
·"'-i'- '< / -- . ,W 

Jon B. Grunbaum 
Fisheries Biologist 

Caring for the Land and Serving People Printed on Recydecl Paper 0 
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ST ANSHA W DIVERSION MEETING 
MARCH 22,2001 

The purpose of the meeting was to familiarize the landowner, Karuk Tribe of California, 
and the Forest Service with the diversion and related issues. We meet at the Marble 
Mountain Ranch at 9:30 AM, March 22,2001. We met to determine if it was possible to 
increase flow in Stanshaw Creek while meeting the needs of the Marble Mountain Ranch. 
Attendees were: Doug Cole, owner, Marble Mountain Ranch, Toz Soto, Mid-Klamath 
River Sub-Basin Coordinator, Ron Reed, Karuk Tribal Fisheries, and Bill Reitler, District 
Ranger, Orleans Ranger District. 

Mr. Cole has done a considerable amount of work to improve the efficiency of his 
hydropower plant. He recently replaced the 85-year-old pelton wheel and military 
surplus generator with a state of the art unit, and upgraded about 100 feet of the penstock 
with new PVC pipe. He estimates that about 25% less water will be used to generate the 
same amount of power as the old system. Water from Stanshaw Creek flows from the 
generator, is used for irrigation and eventually ends up in Irving Creek. Blue Heron 
Ranch uses the water for hydropower and irrigation. 

After looking over the hydro plant, we walked the ditch to Stanshaw Creek. The ditch is 
in good overall condition and shows signs of regular maintenance. Portions have been 
reinforced with open topped culvert to reduce exfiltration and minimize the chance of a 
failure. The diversion structure on Stanshaw Creek is rock rubble reinforced with plastic 
sheeting. The diversion structure has been modified to provide additional flow 
downstream in accordance with California Fish and Game direction. We did not estimate 
how much water was by passing the diversion. There is a possibility of additional 
downstream flow if the ditch can be lined or piped. Currently the Cole's do not have the 
resources to take on a project such as this. Ron explained the tribal position to Doug. 
The tribe is concerned about coho survival and feels that adequate flows in Stanshaw 
Creek are critical to providing refugia. I explained that the Forest Service will not require 
a fee permit for the ditch and diversion structure since use has been continuous prior to 
the proclamation of the Klamath National Forest. We do need to document the use in a 
no fee permit. There is also a question as to whether the ditch is a legal easement 
included in the deed to the property based on a proclamation signed by President Howard 
Taft. Toz, in his position as Mid-Klamath River Sub-Basin Coordinator, feels there is a 
good chance that grants are available to pay for improving the ditch. He will begin 
looking for funding sources for this project. Ron offered tribal support for the grant. 

I left the meeting about 11 :00 AM. Ron, Toz and Doug continued the discussion looking 
for other ways to direct water back into Stanshaw Creek. Ron and Toz will look into the 
amount of water that is being diverted by other users on the Stanshaw Creek. There may d~ gain additional water from these users. 

Bill Reitler 
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Site Visit 

Stanshaw Creek Water Diversion 
NEl/4, Section 33 R7W,Tl3N 

Jon Grunbaum, Fisheries Biologist, Happy Camp and Ukonom Ranger Districts, and I 
visited the diversion and ditch at about 1330 September 26, 2000. The purpose of our 
visit was to determine whether or not the diversion and ditch are on National Forest land, 
inspection the ditch, estimate the age of the ditch and estimate the amount of water 
diverted from the creek to the ditch. 

The ditch and diversion structure provide water for a pelton wheel and irrigation at the 
Marble Mountain Ranch currently owned by Doug and Heidi Cole. They operate an 
outfitter guide business from the ranch. 

A diversion structure has been constructed across the creek at sometime in the past. 
There is evidence that this has been in use for a considerable period of time, probably 
more than 50 years. Local anecdotal evidence supports this conclusion and lends 
credence to stories that the ditch and diversion were constructed and used since the area 
was mined in the late 1890' s-earl y 1900 's. The ditch has been well maintained and 
shows no signs of failure or other potential problems. There have been several 
commercial sized conifers and numerous hardwoods felled along the ditch. The age of 
the ditch would indicate that it predates the proclamation of the National Forest and may 
be eligible for an easement. The diversion structure is rubble reinforced with plastic tarps 
and other miscellaneous materials. The head gate to the ditch is concrete with provisions 
for boards to control flow. A six-inch gate valve of undetermined age was found about 
100 feet below the diversion indicating that the diversion may fail during high water. 

Jon and I estimated that about 75% of the flow is diverted from the stream to the ditch. 
John's professional opinion is that the remaining flow is inadequate to support a fish 
population. It is my opinion, based on maps, that the structures are completely on 
National Forest land. A diligent search of records at the Orleans District office and the 
Klamath National Forest Supervisors office could not locate a special use permit for the 
ditch or diversion structure. A letter will be sent to the Cole's asking them if they have a 
permit or other legal document for the ditch and diversion structure. If they cannot 
produce this information, they will have to remove the diversion structure. 
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e 
\v · 1 H. Hickox 

~tary fo r 
.. , ironmental 
Protection 

State Water Resources Control Board 
Division of Water Rights 

90 1 P Street• Sacramento, Ca li fo rnia 95814 • (916) 657-0765 
Mail ing Address: P.O. Box 2000 • Sacramento. California• 95812-2000 

FA.'l'.(916) 657-1485 • Web Site Address: http://www.swrcb.ca.gov 
Division of Water Rights: http://www.waterrights.ca.gov 

Gray Davis 
Gov~mor 

NOTICE OF APPLICATION 
TO APPROPRIATE WATER BY: -·~:. -_'_:-: __ ·--~ ------ --

APPLICATION 29449 DATE FILED March 27, 1989 

Notice is hereby given that Doug Dole, Heidi Cole, Norman D. Cole, and Caroline Cole have filed 
an application for a water right permit for diversion of water from Stanshaw Creek tributary to 
Klamath River in Siskiyou county. The State \Vater Resources Control Board (SWRCB) will 
determine whether a water right permit should be issued for the application and, if so , whether 
conditions should be included in the permit to protect the environment and other downstream 
water users. This notice provides a description of the proposed project and also describes the 
procedure and time frame for submittal of a protest against the application. This notice and future 
notices of Applications to Appropriate Water by Permit, may be viewed and printed at the 
Division of Water Rights web site www.waterrights.ca.gov. Any correspondence to the applicant 
shall be mailed to: 

Doug Cole, et al. 
92520 Highway 96 
Somes Bar, CA 95568 

DESCRIPTION OF THE PROJECT 

The applicant seeks a right to directly divert 3 cubic feet per second from Stanshaw Creek for 
hydroelectric power generation via flume of 12-inch deep, 24-inch wide, and 5,200 feet long, 
then through penstock of 16-inch diameter, 455 feet long steel pipe. The penstock is utilizing 
200 feet of fall to generate a maximum of 3 3. 9 kilowatts at 80% efficiency at a power plant just 
above Irving Creek. The maximum theoretical horsepower capable of being generated by the 
works is 56. 8. After use, the water will be returned to Irving Creek through the ditch, thence the 
Klamath River . 

The project is located approximately 6 miles north of Somes Bar and 21/ 2 miles west of 
Marble Mountain Wilderness. 

APPLICATION INFORtVlA TION 

The applicant proposes to divert water from Stanshaw Creek tributary to Klamath River. 
The Point of Diversion is located within the projected Section 33 , T 13 N, R6E, HB&M. 
The Place of Use is at the powerhouse within the projected Section 33, T13N, R6E, HB&M. 
The diversion and place of use are located within the County of Siskiyou . 
The discharge will be returned to Irving Creek in projected Section 4 Tl2N, R6E, HB&M. 

APNOTICE (2-99) 
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APPLICATION 29449 

Amount of water applied for: 3. 0 cfs (Direct Diversion), not to exceed a total of 2,168.1 AF A 
Water will be used for Hydroelectric. 
The applicant has requested to divert water from: January 1 to December 31. 

ENVIRONMENTAL INFORMATION 

Based on a preliminary review of information provided by the applicant, the project may have a 
potential for causing a significant effect on the environment. If you have information which 
indicates that the project will cause a significant effect on the environment, please send this 
information immediately to: 

Mr. Mike Falkenstein, 
State Water Resources Control Board 
Division of Water Rights 
P 0. Box 2000 Sacramento, CA 95812-2000. 

This information will be reviewed in accordance with CEQA. 

PROCEDURE FOR SUBMITTING PROTESTS 

Any person may file a protest against the application. The protest must be submitted in writing to 
the SWRCB and to the applicant within 40 days of the date of this notice. Parties may file 
protests based on any of the following factors: 

Injury to existing water rights. 
Adverse environmental impact. 
Not in the public interest. 
Contrary to law. 
Not within the jurisdiction of the SWRCB. 

All protests must clearly describe the objections to approval of the application and the factual 
basis for those objections. If the objection is based on injury to existing water rights, the protest 
must describe the specific injury to the existing water right that would result from approval of the 
application. In addition, the party claiming injury to prior water rights must provide specific 
information that describes the basis of the existing right, the date the use began, the quantity of 
water used, the purpose of use and the place of use. Please note that any water right permit 
issued by the SWRCB is subject to and includes conditions to protect vested water rights. 

If the protest is based on environmental grounds, or other factors listed above, the protest must be 
accompanied by a statement of facts supporting the basis of the protest. If sufficient information 
is not submitted, the SWRCB may reject the protest or request that the protestant submit 
additional information 

.AJlNOTICE (2-99) 2 
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APPLICATION 29449 

A protest should be submitted on a standard protest form available from the SWRCB, but can be 
submitted in letter form. Protests may be submitted by F A,,'C, but the original(s) must be 
submitted to the S\VRCB. An informational pamphlet is available that provides additional 
information relating to water rights and the procedure for filing protests. Please contact the 
person listed below if you would like a copy of the pamphlet or protest forms. For good cause, 
the SWRCB may grant an extension in time to file a protest. A request for an extension of time 
must be submitted in a timely manner, must specify the additional time required, and state why 
additional time is needed to file the protest. 

RESOLUTION.OF PROTESTS 

A copy of the protest shall be sent to the applicant. The protest shall include a description of any 
measures that could be taken to resolve the protest, including modification of the application 
(i.e., amount, season of diversion, etc.) or conditions (i.e., fish bypass flow, measuring device, 
etc.) that could be included in the water right permit. The protestant( s) and the applicant are 
encouraged to discuss methods that could be used to resolve the protest. If the protest( s) can not 
be resolved, the S\VRCB may conduct a field investigation with all interested parties or may hold 
a water right hearing. 

Please contact the engineer listed below if you would like to request an extension of time to file a 
protest. 

CONTACT PERSON 

To obtain additional information regarding this project, or to obtain copies of the protest forms or 
pamphlet, please call Yoko Mooring at (916) 657-1965. 

DATE OF NOTICE: 

APNOTICE (2-99) 3 
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Fi ve Year .fftaintenance Agreement 

AGREEMENT 
REGARDING PROPOSED ACTIVITIES SUBJECT TO 

CALIFORNIA FISH AND GAME CODE SECTIONS 1600/1606 

1 WHE.REAS : 

2 1 . ~r. Douglas T. Cole, of Somes Bar, California, representing the 
3 property owner, Marble Mountain Ranch, of Somes Bar (jointly referred to 
4 as "OPERATOR " ) , on January 21, 1999 notified (9 9- 0040) the DEPARTMENT of 
5 Fish and Game (the DEPARTMENT ) of the intent to divert or obstruct t he 
6 natural flow of, or change the bed or banks of, or use materials from 
7 Stanshaw Cr~ek, Si s ki you County, a water over wh ich the DEPARTMENT 
8 asserts jurisdiction pursuant to Division 2, Chapter 6 of the California 
9 Fish and Game Code . 

10 2. Fish and Game Code Secti ons 1600 et seq. make provi sions fo r the 
11 negotiation of agreements regarding the delineation and de f inition of 
1 2 app:ropriate activities , project modifications and/or specific measures 
13 necessary to protect fish and wil dlife resources. 

14 3 . The DEPARTMENT has determined t hat without the mitigative features 
1 S i dent ified in this agreement , the activities proposed in the OPERATOR's 
16 notification could substantially adversel y affect fish and wildlife. The 
17 DEPARTMENT ' s representative , Ron Presl ey, inspected the site on February 
l B 16, 1999 and has determined that resident trout and aquatic 
19 invertebrates woul d be the wildlife potentially affected by this proj ect 
20 due to loss of ~tream habi t at due t o low~r f l ows . 

21 NOW TBlmBFORE, J:T :CS A.GREl!!D THAT : 

22 1 . If this agr eement is found to be in conflict with any other provision 
23 of _aw or general conditions of public safety, it is void . 

24 2 . This agreement does not constitute o r imply the approval or 
2 5 endorsement of a project , or of specific project features, by the 
26 DEPARTMENT of Fish a nd Game, beyond the DEPARTMENT ' s limited scope of 
27 respons ibility, established by Code Sections 1600 et seq. This 
28 agreement does not therefore assure concurrence by the DEPARTMENT wi th 
29 the issuance of permits from this or any other agency. I ndependent 
30 review and recommendations will be provi ded by the DEPARTMENT as 
31 appropriate on those projects where local, state, or federal permit s or 
32 envir onmental repor ts are required. This i ncludes but is not limited to 
3 3 CEQ1\ and NEPA project review. Any fish and wildlife protective or 
34 mitigative features that are adopted by a CEQA or NEPA l ead agency or 
35 made the conditions for the issuance of a permit , for this project, 
36 become part of the project description for whi ch t his agreement is 
37 written. 
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3. If the project could result in the "take" of a state listed rare, 
threatened or endangered species, OPERATOR has the responsibility to 
obtain from the DEPARTMENT, a California Endangered Species Act Permi t 
(CESA 2081 Permit). The DEPARTMENT may formulate a management plan that 
wil l avoid or mitigate take. Pursuant to Fish and Game Code Section 
2090, a State lead agency shall consult with the DEPARTMENT to ensure 
that projects will not jeopardize the continued existence of any listed 
species. If appropriate, contact the DEPARTMENT CESA coordinator at 
(530) 225- 2300. 

12 4. To the extent that the provisions of this agreement provide for 
13 activities that require OPERATOR to trespass on another owner's 
14 property , they are agreed to with the understandina that OPERATOR 
15 possesses the legal right to so trespass. In the absence of such right, 
1 6 the agreement is void. 

1 7 5 . To the extent that the provisions of this agreement provide for 
18 acti vities that are subject to the authority of other public agencies, 
1 9 such as county use permits, said acti vities are agreed to with the 
20 understanding that all appropriate permits and authorizations will be 
21 obtained prior to commencing agreed activities . 

22 6. A.11 provisions of this agreement remain in force throughout the term 
23 of the agreement. Any provision of the agreement may be amended at any 
24 time provided such amendment is agreed to in writing by both parties. 
25 Mutually approved amendments become part of the original agreement and 
26 are subject to all previously negotiated provisions. Title 14, 
2 7 California Code of Regulations, Section 699 . S(g) requires the OPERATOR 
28 to submit the sum equal to 50% of the fee of the existing agreement to 
29 amend an existing agreement. 

30 7. The OPERATOR shall provide a copy of this agreement to all project 
31 contractors, subcontractors, agents, employees, and project supervisors . 
32 Copies of the agreement must be available at work sites during all 
33 periods of active work and must be presented to DEPARTMENT personnel 
34 upon demand until the project and/or monitoring period ( s) are completed. 

35 8. OPERATOR, contractor, or subcontractor are jointly and severely 
36 liable for compliance with the provisions of this agreement. Upon the 
37 DEPARTMENT'S determination of a violation of the terms of this 
38 Agreement, this Agreement shall be suspended or canceled, at the 
39 discretion of the DEPARTMENT and all activity must immediately stop 
40 until another agreement is made. Failure to comply with the provisions 
41 and requirements of this agreement and with other pertinent Code 
42 Sections including but not limited to Fish and Game Code Sections 5650, 
43 5652, 5937, and 5948, may result in prosecution . 

44 9. OPERATOR agrees to provide the DEPARTMENT access to the project s ite 
45 at any time, to ensure compliance with the terms, conditions, and 
4 6 provisions of this agreement. 

47 10. It is understood that the DEPARTMENT enters into this agreement for 
48 purposes of establishing protective features for fish and wildlife, in 
49 the event that a project is implemented. The decision to proceed wi th 
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3 t he proj ect is the sole res p onsibility of OPERATOR, a n d i s not required 
4 by ·.:.his agreement . It is agreed that al l l iab ility and/or incurred 
5 cos ~s rel ated to or arising out of OPERATOR'S project and the fish and 
6 wildlife protective conditions of this agreement, remain the sole 
7 r esponsi bility of OPERATOR. OPERATOR agrees to hold harmless and defend 
8 the State of California and t he DEPARTMENT o f Fish and Game against any 
9 related claim made by any party or p a rties f or personal injury or o ther 
10 damage . 

11 11 . OPERATOR a sstL~es responsibility for the restoration of any fi s h and 
12 wi ldlife habitat which may be impaired or damaged either directly or, 
13 inc~dental to the pro ject, as a r esult o f fai lure to properl y implement 
! 4 or complete the mitigative features of this agreement , or from 
15 a ctivities which were not included i n OPERATOR'S notification. 

1 6 12. The DEPARTMENT shall have continuing jurisdiction over the project 
17 site until a ll restoration of the site is compl ete. 

18 13 . The notification, project descri ptions, all photos, and drawi ngs 
19 submitted with the notificati on shall become part of this agreement, t o 
20 def~ne the scope of the proposed project. All wor k shall be done 
21 according to plans submitted to and approved by the DEPARTMENT. The 
22 OPERATOR shall notify the DEPARTMENT in writing of any modification s 
23 made to the project plans submitted to t h e DEPARTMENT. Any modification 
24 to the plans requires an amendment to this agreement. Cha nges to the 
25 original plans done vol untarily may result in the DEPARTMENT suspending 
26 or canceling this agre ement. The OPERATOR must then submit a new 
27 not ification. 

28 1 4. The following provisi ons including any additiona l pro j ect features 
29 r esulting from the above, constitute the limit of activities agreed to 
30 and resolved by this agreement . The signing of this agreement does not 
31 imply that OPERATOR is precluded from doing o ther activities, at the 
3 2 s i te . However, activities not speci fically agreed to and resolved by 
33 this agreement a~e subject to separate not ification pursuant to Section 
34 1601/03. 

35 15 . The OPERATOR shall notify the DEPARTMENT of the dates of 
36 comm.encement and completion of operations, three days prior to such 
37 commencement o r completion, by telephone message to (530) 841-2557 . 

3 8 16 . To the extent that the provisions of this agreement provide for the 
3 9 divers ion of water 1 they a re agreed to with the understanding that 
40 OPERATOR possesses the legal right to so d i ver t such water . I n the 
41 abse nce of such right, the agreement is void . 

4 2 i'EDDAL JO!USD I CTrON 

43 The US Army Corps of Engi neers (Corps ) has permitting requirements 
44 for certai n instream projects under Section 404 of the Federal Clean 
45 Wate r Ac t . If this proj ect e xceeds o ne acre of di s turbance within the 
46 ordinary high-water mark of the stream and/or the stream's average 
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ann:.1al flow exceeds f i ve cubi c feet per second, a permit may b e required 
by the Corps. A Corps permit may also be required for the install~t ion 
of r ip rap that e xceeds 500 linear f eet at or over one c ubic yard of 
ma t~rial p er l i near foo t. If there is any quest i on regarding the 
pos:sibility o f your project meeting the a b ove limitations, you s hould 
con~act the Corps pri or to beginning work. This Agreement in no way 
r e p =esents permitting requirements by the Corps. It is OPERATOR'S 
responsi bility t o contact t h e U.S. Army Corps of Engineers, and to 
comply with the provis ions any 404 Permit i ssued, if r e quired by the 
Corps. 

For informati on, contact the US Army Corps of Engineers office in 
your area : San Francisco District, Eu reka Offi ce (707) 443 - 0855. 

OPERATOR may have ~erta i n other responsibilit ies pursuant to t he 
Federal Endangered Species Act resulting in mit i gative project features 
required by the U.S. Fish and Wildlife Servi ce or National Marine 
Fisheries Service . 

PROVISJ:ONS 

Agreed work i ncludes activities associated with t he diversion of 
fl ows from Stanshaw creek for irr i gation, recreation , domestic, and 
smal l hydro-electric use . Construction include s the annual cons truction 
of a rock diversion dam <by hand> to entrai n flows ; nto the diversion 
ditch , and maintenance of a culvert/flume crossing on an unnamed 
ephemeral tribytar¥ to Stanshaw Creek. The pro ject area is located in 
Sisk.ivou County (SW 1/4 of NE 1/4 of~, T 13 N, R 6 E) on property 
admj_nistered by the U. S. Forest Service . The diversion structure existed 
prior to this agreement . 

BQtJl:PNl!r.r JUl1D ACCESS 

Vehicles shall not be driven or equipment operated in water covered 
portions of a stream, or where wetland vegetation, riparian vegetat ion, 
or a quatic organisms may be destroyed. Except as otherwise provi ded for 
i n the Agreemen t, all work s hall be performed by hand/hand tool s. 

Acce ss to the work site shall be via existing trai ls . 

WATER DIVERSJ:ON/STROCTOUS 

This Agreement does not author ize the construction of any tempora r y 
or permanent dam, structure, flow r e stricti on or fil l except as 
described in OPERATOR's noti fica tion. 

An adequate fish passage facility shal l be incorporated int o any 
barrier that obs tructs fish passage. 
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Except as otherwise specified in this Agreement , fill material for 
the a nnua l diversion dam shall consist of only native, clean rock whi ch 
will cause lit t l e or no siltation. I f tarps, sand bags , or p lastic 
she eting are used to seal the diversion structure , the tarps, bags, 
and/or she e t ing shall b e removed before hig h seasonal flows r e turn to 
pre7ent litter ing of the stream. 

9 When any dam or a r tifici al obstruction is being constr ucted, 
10 maintained , or placed in operation in the stream bed, f lows to 
1 1 downstream reaches shall be allowed to pass downstream to maintain 
12 wildlife, plant life, and aquatic life below the dam in a healthy 
13 condition, and to allow fi sh migration, during all t imes that the 
14 natural s tream flow would have supported aquatic l i fe , p ursuant t o Fi sh 
15 and Game Code section 5 937 and 5901 . 

16 Struct ures and associated materials not designed to withstand high 
17 seasonal flows shall b e remov ed to areas above the normal high- water 
18 mark before t he return o f s uch seasonal f l ows . 

19 No excavation in the live s tream is allowed. "Live stream" sha ll 
20 be defi ned as tha t portion of the str eam bed where flowing water i s 
21 present or antici pated during the term of this agreement. 

22 In ephemeral streams, a ll construction wi ll be done while the work 
23 site is dry. Excavated material shall be placed outside t he stream 1 s 
2 4 normal high-water mark. 

25 A c ulvert e x ists in the intersection o f the diversion flume/ditch 
2 6 and an ephemeral s tream . The culvert shall b e maintained so a s to resist 
27 washout. The up stre am and down stream fill slopes s hall feature roc k 
28 slope protection (RSP ) from the toe to the top of the fill. A fail soft 
29 dip s hall be maintained where the fi ll meet s o rigi n al ground to allow 
30 topping flows to remain with in the epheme ral stream channel. Rock 
31 dissipaters shall be placed at the culvert outlet to prevent channel 
32 bed/bank scour . Upon the ne x t occasion when the culvert washes out , the 
33 pipe al ignment shall be corrected t o remove the skew (It should be 
3 4 straight within the channel rather than pointing at the bank.). 

3 5 WA!rBR QtDU.r.rY 

36 ~)ION , TURB IDITY, AND SILTATION 

37 Mud, silt , or othe r poll utants from diversion mai ntenance or other 
38 proj ect- related activities shall not be discharged into t he flowing 
39 stream or be p laced in locations where it may be washed i n to t he stream 
40 by high flows or precipitation. 

41 Si lty/turbid wat e r shall not be discharged into the s t ream. Such 
42 ~ater shall be settled, fi ltered, or o therwise treated prior to 
43 discha rge back into the stream channel. 
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The OPERATOR shall install adequate control devices to ensure that 
tur~idity or siltation resulting from the project related act ivities 
doe.snot constitute a threat t o aqu atic life . 

Erosion control measures shall be utilized throughout all phases 
of operation where sediment runoff from exposed s l opes threatens to 
enter waters of the State. At no time shall s ilt laden runoff be 
a llowed to enter the stream or directed to where it may enter the 
str,=am. 

Upon DEPARTMENT determination that turbidity/siltation levels 
resulting from project related act ivities constitute a threat to 
aquatic life, activities associated with the turbidity/siltatioi shall 
be halted until effective DEPARTMENT approved control devices are 
i ns talled, or abat ement procedures are initiated. 

CHANNEL RESTORATIQN 

FILL AND SPOIL 

Rock , gravel , a nd/or other materials shall not be .imported to, 
taken from or moved within the bed or banks of the stream except as 
otherwise addressed in this Agreement. 

Fill l ength, width, and height dimensions s h all not exceed those 
of the original diversion dam installation. 

Fill shall be limited to the minimal amount necessary to 
accomplish the agreed activities. Except as otherwise specified in 
this Agreement, fill construction materials shall consi st of native, 
clean, s ilt-free gravel or river rock. 

No fill material, other than clean river rock/gravel, shall be 
allowed to enter the live stream. 

No castings or spoil from the trenching or ditch cleaning 
operations shall be placed on the stream side of the ditch where it may 
be washed by rainfall into the stream. 

The OPERATOR shall have readily available plastic sheeting or 
visquine and will cover exposed spoil piles and exposed areas to 
orevent these areas from losing loose soil into the stream. These 
~ovt~ring materials shall be applied when it is evident rainy condit ions 
threaten to erode loose soils into t he stream. 

CHANNEL BED STABILIZATION 

If a stream channel has been altered dur i ng the operations, its 
low flow channel shall be returned as nearly as possible to pre-project 

conditions without c reating a possi ble future bank erosion problem or a 
flat wide channel or sluice- like area . The gradient of the stream bed 
sha l l be returned to pre-project grade. 
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3 BAN~ STABILIZATION 

4 Areas of disturbed soils which slope toward a stream, shall be 
5 stabilized to reduce erosion potential. The OPERATOR shall plant, 
6 seed, and heavily mulch all soils disturbed by the project prior to the 
7 return of seasonal rains. The OPERATOR shall consult with the U.S . 
8 For,~st Service and use the U.S. Forest Service recommended plants, 
9 seeds , and mulch. 

10 Where suitable vegetation cannot reasonably be expected to become 
11 established, rock slope protection {RSP} materials that will resist 
12 wash out .shall be used for such stabilization. The bank stabilization 
1 3 mat,=rial shall extend above the normal high-water mark. Any 
14 ins·tallation of RSP materials not described in the original project 
1 5 description shall be coordinated with the DEPARTMENT. Coordination may 
1 6 include the• negotiat ion· of additional Agreement provisions for this 
17 activity. 

18 
1 9 VEGETATION 

20 Disturbance or removal of vegetation shall not exceed the minimum 
2 1 necc3ssary to complete the authorized operations. The disturbed 
22 por~ions of any stream channel within the high water mark of the stream 
23 shall be restored to their original condition under the direction of 
2 4 the DEPARTMENT. 

25 CLDl!iJ-OP 

26 Structures and associated materials not designed to withstand high 
27 wat,~r flows shall be moved to areas above high water before such flows 
28 occur . 

29 Any materials placed in seasonally dry portions of a stream that 
30 could be washed downstream or could be deleterious to aquatic life, 
31 wildlife, or riparian habitat shall be removed from the project site 
32 prior to inundation by high flows. 

33 

34 
35 
36 
37 
38 

3 9 
40 
41 

(signature) 
Douq·las T. Cole 
Mar:Jle Mountain 

(date) 

~~~ i~~;:t:_y_D_E___;iP"'-A-R~T;....M.:.E-N-T--o -f_i_f_:_~_e_:_n_a_'_ G_a_m_e iyfo ft 
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United States 
Department of 
Agriculture 

Mr. Felice Pace 
Klamath Forest Alliance 
P.O. Box 820 
Etna, California 96027 

Dear Felice:· 

Forest 
Service 

Six Rivers 
National 
Forest 

1330 Bayshore Way 
Eureka, CA 9550 l 
(707) 442-1721 text (TTY) 
(707) 442-1721 voice 

File Code: 2720 

Date: ,t:; ,/ 8 

This is in reply to your e-mail concerning activities associated with Klamath National Forest 
lands adjacent to the property of Doug and Heidi Cole. 

Trail 

The trail I believe you are referring to in your letter is the Bull Pine Mine Trail, a Forest Service 
trail. It was a cooperative project between the Forest Service and Mr. Cole completed in 1997. 
The trail takes off from an abandoned section of old Highway 96, parallels Irving Creek for 500 
feet, cross the creek by means of a ford and climbs the slope on the south side of Irving Creek to 
the vicinity of the Bull Pine Mine. 

Deed 

Property line location in this area has historically been difficult because many of the original 
1882 government survey comers were missing. The Forest Service, in the early 1980s, requested 
the BLM review the survey in this township. The BLM did a metes and bound survey in this 
portion ofTownship 13 North, Range 6 East. The survey was completed and approved in 1985. 
The survey indicated that portions of three existing structures, three hookup pads and an access 
road were on National Forest land between the north edge of Youngs Ranch (Mr. Young was the 
previous owner of the Coles property) and Highway 96. The Coles bought Youngs Ranch in 
1995 and applied to the Forest Service for resolution of situation under the Small Tracts Act 
(Public Law 97-465). The Cole's case met the requirements of the act which included the finding 
that the improvements were built on land the property owner believed to be theirs but which 
subsequent surveys revealed to be National Forest. The Forest Service quit claimed 0.57 acres of 
National Forest land to the Coles under authority of the Small Tracts Act. There is no riparian 
area associated with the land quit claimed to the Coles. 

Ditch and Water Right 

A ditch is present on National Forest land adjacent to Stanshaw Creek which takes water from 
the creek to the Coles property. The ditch has been in existence, to the best knowledge of Forest 
Service personnel and previous land owners of the property, since built by E. Stanshaw in 1867. 
The ditch and water use is noticed in a statement recorded by E. Stanshaw March 25th 1867 in 
the Klamath County records (now part of Siskiyou County). As such, the ditch and water use 

Caring for the Land and Serving People 

,.. 
Printed on Recyd eo Paper \iJ 
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predates the Forest Service which, in this area, was created by Presidential proclamation May 6, 
l 905. Since it predates National Forest creation, a permit is not necessary. If a permit were 
issued it would be for no fee, and used solely to document the location and use of the ditch. The 
Forest does not currently have a special use permit issued to the Coles for the ditch. 

I hope this answers the questions raised in your e-mail. 

WILLIAM M. HEITLER 
District Ranger 

WR-193

005963



~'t'6~ 

State Water Resources Control Board VJ i_,[~ _______________________ ..... ____ !WIiii ., 

Division of Water Rights 1, 

1001 I Street, 1411, Floor· Sacramento, California 95814 • (9 16) 341-5307 ' 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812-2000 ~A AV '-•' I..! 2002 · Winston H. Hickox 

Secre/a,y for 
Environmenlal 

Protection 

FAX (916) 341-5400 • Web Site Address: http://www.swrcb.ca.gov 
fV: :,.}.. I f"-4 \..J 

tllf\Y 2 3 2.00'l 
Klamath Forest Alliance 
c/o Law offices of Donald B. 
129 C Street, Suite 2 
Davis, CA 95616 

Ladies and Gentlemen: 

Division of Water Rights: hnp://www.waterrights.ca.gov NAT'l MARINE FISHERIES.SVC. 

RECEIVED! 
JUN O 6 2002 l· 

SANTA ROSA, CA 

In Reply Refer to: 
363:MC:262.0(47-40-01) 

Nat'I Marine Fisheries SVC 
Arcatil , CA Mr g and Mrs. Heidi Cole 

ooney c/o Ms. Jan Goldsmith 
Kronick, Moskovitz, Tiedemann & Girard 
400 Capitol Mall, 27th Floor 
Sacramento, CA 95814-3363 

WATER RIGHTS COMPLAINT SUBMITTED BY THE KLAMATH FOREST ALLIANCE
ALLEGING UNREASONABLE DIVERSION 

Complaint Unit staff of the Division of Water Rights have completed their investigation of the 
complaint lodged by the Klamath Forest Alliance (KFA) against Doug and Heidi Cole 

' Gray Davis 
Governor 

(dba Marble Mountain Ranch). A copy of the Staff Report of Investigation regarding this matter 
is enclosed. Complaint Unit staff reached the following conclusions: 

1. A court of competent jurisdiction would most likely confirm that the Coles have a valid 
pre-1914 appropriative right to divert water from Stanshaw Creek for full domestic and . · 
irrigation purposes at the Marble Mountain Ranch. · 

2. Evidence has not been submitted to substantiate a pre-1914 appropriative right for power 
purposes but A029449, if approved, should cover all diversions for power purposes. 

3. With the current irrigation system, most diversions for power purposes during the low-flow 
periods of the year are incidental to domestic and irrigation needs. 

4. Prima facie evidence is available to indicate that lower Stanshaw Creek does provide habitat 
for "thermal refuge" when temperatures in the Klamath River become detrimental to the 
health and well being of fish life. 

5. Bypasses similar to those present during the field investigation should provide adequate 
habitat for thermal refuge purposes. 

6. Measuring flows on a regular basis in Stanshaw Creek is not practical. Any requirement to 
measure minimum bypass flows should not be established unless the requirement 
acknowledges that a sufficient diversion of water will be allowed into the Coles' ditch to 
cover both the diversion and bypass requirement with subsequent measurement and 
release of a bypass back into the stream. 

7. Considerable benefit might accrue to all sides of this dispute if an appropriate physical 
solution were to be implemented. 

California Environmental Protection Agency 

"The energy challenge facing California is real. Every Californian needs to lake immediale aclion to reduce energy cons11mp1io11. 
For a !isl of simple ways you can reduce demand and cul your energy cosls, see 0111· Web-silent h11p:/lwww.swrcb.ca.gov. " 
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Klamath Forest Alliance 
Mr. Doug and Mrs. Heidi Cole 

2 MAY 2 3 2002 

Based on these conclusions, Complaint Unit staff believe the following actions are appropriate: 

1. That the Coles be directed to cease all diversion of water whether pursuant to a pre-1914 
appropriative claim of right or post-1914 appropriative rights derived from Application 29449 
or Small Domestic Registration D030945R unless sufficient flow is passed below their 
Point of Diversion to maintain a flow in lower Stanshaw Creek below the Highway 96 
culverts similar to that present during the October 16, 2001, field investigation (:::.0.7 cfs). 

2. That the required bypass flow be determined in one of two fashions: 

a) if full diversion of the creek into the Coles' ditch is not allowed, the flow should be 
visually estimated so that sufficient flow would be available to fill a small, hand-dug ditch 
between _the terminal pool of Stanshaw Creek and the Klamath River; or 

b) if full diversion of the creek into the Coles' ditch is allowed, a device shall be installed 
capable of bypassing sufficient flow to maintain 0.7 cfs in the creek below the Highway 96 
culverts before any water is passed down the diversion ditch to Marble Mountain Ranch. 

3. That the complaint filed by KFA against the Coles be closed. 

4. That the parties give serious consideration to a physical solution similar to that discussed in 
the Staff Report of Investigation. 

If either party to the complaint disagrees with the conclusions reached by Complaint Unit staff, 
please let me know of the points with which you disagree and the specific evidence you believe 
is available to substantiate or justify a different conclusion or action. If we do not hear from you 
within 30 days from the date of this letter, we will assume that you agree with the conclusions 
and recommendations contained therein. If the Coles are unable to produce evidence to justify 
a different recommendation, failure on their part to maintain the bypass flows as specified may 
result in appropriate enforcement action without further notice. Similarly, if the KFA is unable to 
provide evidence to justify a different course of action, this complaint would be subject to 
closure without further notice. 

If you have any questions regarding this matter, please contact me at (916) 341-5307. 

Sincerely, 

4:d()~ 
Michael Contreras 
Complaint Unit 

Enclosures 

cc: See next page. 
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Klamath Forest Alliance 
Mr. Doug and Mrs. Heidi Cole 

cc: Mr. Doug and Mrs. Heidi Cole 
92250 Highway 96 
Somes Bar, CA 95568 

Department of Fish and Game 
Environmental Services 
c/o Mr. Ron Prestly 
601 Locust Street 
Redding, CA 96001 

National Marine Fisheries Service 
Santa Rosa Field Office 
Attention Tim Broadman 

Margaret Tauzer 
777 Sonoma Avenue, Room 325 
Santa Rosa, CA 95404 

William M. Heitler, District Ranger 
U.S. Department of Agriculture 
Orleans Ranger District 
P.O. Drawer 410 
Orleans, CA 95556-0410 

Mr. Jim De Pree 

3 

Siskiyou County Planning Department 
P.O. Box 1085 
Courthouse Annex 
Yreka, CA 96097 

Mr. Konrad Fisher 
3210 Klingle Road NW 
Washington, D.C. 20008 

Karuk Tribe of California 
Department of Natural Resources 
Attention Mr. Toz Soto 
P.O. Box 282 
Orleans, CA 95556 

lfAY 2 3 2002 
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e State Water Resources Control Board 

Winston H. Hickox 
Secretary for 

Environmental 
Protecrion 

JUL O 2 2001 

Division of Water Rights 
1001 I Street, 14•h Floor · Sacramento, California95814 • (916) 341-5307 
Mailing Address: P.O. Box 2000 • Sacramento, California · 95812-2000 

FAX (916) 341 -5400 • Web Sice Address: htl1)://www.swrcb.ca.gov 
Division ofWater Rights: http://www.waterrights.ca.gov 

Mr. Doug and Ms. Heidi Cole 
92250 Highway 96 
Somes Bar, California 95568 

Dear Doug and .Heidi: 

WATER RIGHTS COMPLAINT SUBMITTED BY THE KLAMATH FOREST ALLIANCE 
ALLEGING UNREASONABLE DIVERSION 

The State Water Resources Control Board's (SWRCB) Division of Water Rights has received a 
complaint on behalf of the Klamath Forest Alliance (KF A) regarding your diversion of water 
from Stanshaw Creek, a tributary to the Klamath River. In a letter from their attorney, your 
water rights are questioned and it is alleged that your diversion is wm~asonable in that it 
compromises the downstream fishery. 

Enclosed for your review is a copy of the June 14, 2001 letter, an "Answer to Complaint" form, 
and an information pamphlet. Please use the form to respond to the allegations within 15 days 
from the date of this letter. Upon receipt of your responses, all items submitted by each party 
will be evaluated to determine whether further action is required by the SWRCB. 

If you have any questions regarding this matter, please contact me at (916) 341-5307. 

Sincerely, 

~ Michael Contreras 
Complaint Unit 

Enclosures 

cc: See next page. 

California Environmental Protection Agency 

"The energy challenge f acing California is real. Every Californian needs to lake immediare acrion ro reduce energy consumprion. 
For a lisr ofsunple ways you can reduce demand and cur your energy costs. see our Web-sire at http://www.swrcb.ca.gov. " 

Gray Davis 
Governor 
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129 C Street. Suite 2 
D ONA LD 8. MOONEY Davis, Cal ifornia 95616 

Admuted in C• hlorn,• and O regon T de:!pho ne (530) 758-2377 
F:.ic:;imi ie (530) 7513-7169 
dbmooney@dcn.davis.ca. us 

June 14, 2001 

Harry M. Schueller, Chief 
Division of Water Rights 
State Water Resources Control Boa.rd 
P.O. Box 2000 
Sacramento, 'C.A 95812-2000 

Re: Unlawful Diversion of Water by Doug and Heidi Cole from 
Stanshaw Creek 

Dear Mr. Schueller: 

This letter is written on the behalf of the Klamath Forest Alliance ("KF A") 
regarding the unlawful diversion of water from Stanshaw Creek, a tributary to the 
Klamath River. KFA seeks to protect the public trust and environmental resources 
of Stanshaw Creek and the Klamath River. To that end, KFA requests that without 
any further-delay the State Water Resources Control Board's Division of Water 
Rights ("SWRCB") issue an order that directs Doug and Heidi Cole to cease and 
desist their unlawful diversion of water from Stanshaw Creek, as such diversion 
adversely impacts public trust resources, including but not limited to coho salmon, 
a federally listed species. 

Although the Coles divert up to 3.0 cfs from Stanshaw Creek, the Coles do 
not possess an appropriative water right to divert this quantity of water. (See letter 
dated September 15,.19981 from Harry M. Schueller to Doug Cole, Regarding: 
Unauthorized Diversion - Stanshaw Creek in Siskiyou County ("Schueller Letter") 
For your convenience a copy of your letter is attached as Exhibit A to this letter.) 
To the exte..rtt that the Coles divert water based upon a claim to a pre-1914 
appropriative water right, California water law limits any such water right to the 
amount of water put to continuous, reasonable and beneficial use regardless of the 
original water right. (See Water Code,§ 1240; Smith v. Hawkins (1895) 110 Cal. 122, 
127.) According to the SWRCB's Division of Water Rights, any claim the Coles 
may have to a pre-1914 appropriative water is limited to the Coles' historic 
domestic and irrigation use. The SWRCB has quantified such use to be 0.11 cfs. 
(See Schueller Letter p. 1 & 2) 'This quantity is based on the yet unsubstantiated 
assumption that. the Coles are successors in interest to Sam Stanshaw's water 
rights as established in a March 25, 1867 letter by Nlr. Stanshaw. (See copy of the 
March 25, 1867, Stanshaw Water Rights Notice attached as Exhibit B to this letter.) 

The Coles, however, have failed to provide any evidence to the SWRCB that 
the Stanshaw Water Right Notice applies to their land. Unless the Coles can 
substantiate the assumption that Stanshaw Water Rights Notice applies to their 
property, any diversion of water by the Coles from Stanshaw Creek violates 
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"tvfr. Harry M. Schueller 
June 14, 2001 
Page 2 

California Water Code, section 1200 et seq. It should be noted that former water 
diversion ditches and pipes, large rock piles and abandoned mining equipment 
indicate that large scale mining and water consumption from Stanshaw Creek, 
took place on the land now owned by the Fisher Family, not the Coles. 
Furthermore, Stanshaw Creek itself flows through the former and not the latter. If 
the Coles can prove that they are successors to Stanshaw' s water rights, then any 
diversion of water in excess of a resulting pre-1914 appropriative waterright of 
approximately 0.11 cfs violates Water Code, section 1200 et seq. In either event, the 
Coles do not.possess an appropriative water right to support their current water 
diversion practices and such practices are contrary to law . 

. 
As the Coles do not possess a valid water right for their current diversion of 

water, the Coles filed an application to appropriate water seeking to c;l.ivert 3 cfs 
from Stanshaw Creek via a flume which is 12-inches deep, 24-inches wide, and 
5,200 feet long then through a penstock of 16-inch diameter, 455 foot long steel 
pipe from Stanshaw Creek, a tributary to the Klamath River, in Siskiyou County 
(Application to Appropriate Water No. 29449) . According to the Cole's 
application, the penstock utilizes 200 feet of fall to generate a maximum of 33.9 
kilowatts at 80 percent efficiency at a hydroelectric plant above Irving Creek. The 
water is then released into Irving Creek and then into the Klamath River. Despite 
the fact that the Coles have not obtained a water rights permit from the SWRCB for 
the diversion of water, the Coles continue to divert up to 3 cfs from Stanshaw 
Creek.1 

In the Fall of 2000, the California Department of Fish and Game ("DFG") 
obtained an injunction against the Coles for violating sections 1603 and 5937 of the. 
Fish and Game Code. The injunction required that the Coles remove portions of 
the dam that they had constructed in Stanshaw Creek. The Coles used this illegal 
obstruction to pool water in order to assist their diversion from Stanshaw Creek. It 
must be noted, however, that the injunction obtained by DFG applies only to the 
illegal obstruction in Stanshaw Creek and does not address the unlawful diversion 
of water. It is KFA's understanding that even though the Coles or DFG may have 
modified the diversion structure as required by the injunction, the Coles continue 
to divert water in excess of any pre-1914 appropriative water right. 

In your September 15, 1998, letter to the Coles, you stated that within 45 
days of your letter, the Coles must provide information to the Division of Water 
Rights substantiating their claims to a pre-1914 appropriative water right for their 

On November 15, 1999, the SWRCB granted the Coles' request for the registration of.a 
small domestic use pursuant to Water Code section 1228 et seq. (Certificate No. R 480, 
Application 30945R). The Coles' small domestic use registration limits the Coles' diversion to 10 
acre-feet per annum ("afa") and does not allow hydroelectric generation as a purpose of use. The · 
Coles' current water diversion practices far exceed the 10-afa limitation. For instance, at a 
diversion rate of2..5 cfs, the Coies' exceed the 10-afa limitation in just 4 days. Additionally, the 
Small Domestic Use Registration requires that the Coles' obtain all necessary federal, state and · 
local approvals which the Coles have failed to do. 
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Page 3 

current water diversion. If the Coles failed to provide the requested information, 
the matter would be referred to the Division of Water Rights' Complaint Unit to 
consider appropriate eniorcement action. It is our understanding that although 
two and one-half years-have passed since your letter to the Coles, the Coles have 
not provided the requested information. Despite the Coles' failure to comply with 
your request, this matter has not been referred to the Complaints Unit and the 
Coles continue to unlawfully divert water from Stanshaw Creek. 

In mapy instances the unlawful diversion of water may not have a 
significant impact to public trust resources and other legal users of water while an 
application to appropriate is reviewed and considered by the SWRCB. In such 
instances, it is our understanding that the SWRCB's informal practice is to allow 
such diversions to continue until the application to appropriate has been denied or 
approved. 1:n the present situation, however, the Coles' unlawful diversion has 
significant impacts to public trust resources and may result in a violation of section 
9 of the federal Endangered Species Act,16 U.S.C. § 1538.2 

Stanshaw Creek and the Klamath River contain coho ·salmon (Oncorhynchus 
kisutch) which are in the Southern Oregon / Northern California Coasts ESU and 
are listed as threatened under the federal ESA. See 50 C.F.R. § 102(a)(4). In a letter 
dated October 5, 2000, from William M. Heitler, District Ranger to Doug and Heidi 
Cole, Mr. Heitler stated that the National Marine Fisheries Service ("NMFS") and 
DFG are concerned that the amount of water being diverted from Stanshaw Creek 
is adversely affecting coho salmon. (A copy of Mr. Hietler's October 5, 2000 letter 
is attached to this letter as Exhibit C.) Stanshaw Creek also contains steelhead 
( Oncorhynchus mykiss) which are in the Klamath Mountains Province and are listed 
as candidate species under the ESA and a species of concern to DFG. 

As the Coles' unauthorized diversion of water poses a significant risk to 
public trust resources in and along Stanshaw Creek and the Klamath River, 
including but not limited to the impacts to coho salmon, a federally listed species, 
KFA respectfully requests that the SWRCB follow through on its September 15, 
1998, letter and immediately refer this matter to the Complaint Unit. KFA also 

2 The courts have ruled that when a state affirmatively allows fishing activities to occur 
through licensing or other measures, and those activities are likely to result in entanglement of 
protected species, the responsible agency is in violation of the section 9 take prohibition. (Strahan 
v. Coxe, 127 F.3d 155, 163 (1st Cir. 1997), cert. denied, 119 S.Ct.81, and cert. denied, 119 S.Ct. 437 
(1998).) The same rationale that caused the court in Strahan to find that Massachusetts violated 
the Endangered Species Act by licensing gillnet and lobster pot fishing likely to result in the 
entanglement of right whales applies to the SWRCB's decision to allow the Coles to continue 
diverting water from Stanshaw Creek, even though the SWRCB has concluded that Coles do not 
possess an appropriative water right. In addition, recent case.law confirms that the failure of 
government entities to prohibit or restrict activities that are likely to take listed species can be a 
violation of section 9 of the Endangered Species Act. (Loggerhead Turtle v. Volusia County, 148 
F.3d 1231, 1249 (11th Cir. 1998), cert. denied, 119 S.Ct. 1488 (1999).) 
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Mr. Harry M. Schueller 
June 14, 2001 
Page 4 

requests that the SWRCB direct the Coles to cease and desist from any fur ther 
diversion of water from Stanshaw Creek in excess of an established pre-1914 water 
right until the SWRCB has the opportunity to review and consider the Coles' 
Application to Appropriate Water and the associated protests as well as any 
biological assessment prepared by the United States Forest Service and a biological 
opinion prepared by NNfFS. 

Please do not hesitate to contact me if you have any questions regarding 
this matter. J can be reached at (530) 758-2377. 

cc: Felice Pace 
Robert Miller 
Charles Rich· 
Larry Allen 

vnyyours, 

~~~-
Attorney . 
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Dear Mr. Contreras: 

UNITEC STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
NATIONAL MARINE FISHERIES SERVICE 

Thank you for extending the comment period for your letter in regards to your investigation into 
water rights complaint submitted by the Klamath Forest Alliance alleging unreasonable 

• diversion. 

The National Marine Fisheries Service is surprised that SWRCB Complaints Unit has not fully 
considered the comments by either NMFS or the California Department of Fish and Game 
(CDFG) in this case. We are forced to disagree with the SWRCB Complaint Unit's conclusions. 

NMFS has not been presented any evidence that the Coles have pre-1914 water rights for 
domestic, irrigation, and hydroelectric generation. It is our understanding that only Q.11 cfs has 
been used historically, whereas 3 cfs is required for hydroelectric generation. If thif is not the 
case, NMFS requests that documentation. r'i1~fs,v1!.n~<icts \/c v ..--,(, t). C<'<l'-• .. J'-

'\' / c t u { S,., ~\.; ~~~- -l"" t f O ,tAJ 
The SWRCB bypass flow of 0.7 cubic feet per second (cfs) is based solely on a sinkle cl(,' ·t-:(. L-....... 
measurement of the stream at the time of the site visit last October. It therefore does not account 
for long term stream discharge pattern of Stanshaw Creek and is clearly inadequate. While 
Stanshaw Creek is not gaged, its flow magnitude, frequency, duration, and timing can be 
estimated by prorating by area a nearby gaged stream. Margaret Tauzer of NMFS Arcata has 
estimated the median, minimum, and average flows in cfs of Stanshaw Creek during August, 
September, and October (the driest months) based upon prorated estimates from the USGS gage 
records of Ti Creek. They are: 

Median 
Minimum 
Average 

August September October 
2.99 2.58 3.05 
2.58 2.04 'J .02 . 
3.16 2.63 4.09 

I . . . . . ., i, · . . t - . +· Li,'-~ C c, -f ~\. ;.,. , , , It,!~~ L l .,, © e_ c #a~.I/ f_ .• , ~ ;. .( 
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In addition to inadequate bypass flows, the SWRCB complaint unit's proposed conditions do not 
protect federally listed species. First, there is no provision to return the diverted flow back to 
Stanshaw Creek. Without these flows, the summer thermal refuge at the mouth of Stanshaw 
Creek will warm sooner and be warmer, degrading its value to juvenile coho salmon. These 
degraded conditions increase the likelihood of take of a federally listed species. The Coles 
verbally offered to return flows to Stanshaw Creek during the field site visit, so NMFS does not 
understand why this provision is not included. NMFS ' bypass recommendation was contingent 
upon returning diverted flow to Stanshaw Creek to maintain the thermal refuge at its mouth. 
Therefore, we reiterate our recommendation to return diverted flow back to Stanshaw Creek. 

The SWRCB Complaints Unit proposed solution also does not mention adequate fish screening 
at the point of diversion (POD) to prevent entrainment of fish. Ad~uate fish SC[<:!~!D.i \\'a3 
included as conditions to remove our protest. -- ·· ·· ·· · 

Finally, NMFS does not see how visual estimation of flow in the creek can be implemented as a 
condition. This would make any monitoring or compliance meaningless. 

Thank you for your cooperation in the above. We look forward to continued opportunities for 
NMFS and the State Water Resources Control Board to cooperate in the conservation of listed 
species. If you have any questions or comments concerning the contents of this letter please . 

1 
contact~: S. tacy K. Li atf(70~ 575-6?8f- . [) _,? _ t. Y.' I , {'__ ) , ; _,, 'l!ll /ltcill.,,~t-Y\_ 

i-?(vV\"'\ ctf P 7 i--,!' ·I >c..~-'-\. ~'C>-\-l; t .. ii"" 'FJ' i,t.C(? tr·-cA . 

Smcerely, 707--S7f;-?D7·7 

~ee 
Habitat Manager 
Northern California 

cc: Doug and Heidi Cole b t-" 
Margaret Tauzer, PRD, NMFS , Arcata ~2-S-51 <'/ 'f P ( ,· ~-vA-( NM~ S' Llt h, tlv 

Tim Broadman, Law Enforcement, NMFS, Arcata 
Ron Prestly, CDFG, Redding 
William Reitler, USFS 
Jim De Ptee, Siskiyou County Planning Department 
Konrad Fisher 
Karuk Tribe of California 

- ---- ') 
\-- . \; Vi.. t ·( 

' ' \ _// . l'- I 

) ct -"'- I \ I \ c-C (' I\. ~y 

r - 1· c( I · ' 
r, . .., -l \ (\ ' / 

,; 
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USDA United States 
~~ Depar tment of 

Agr iculture 

Forest 
Service 

Mr. Douglas Cole 
92520 Highway 96 
Somes Bar. CA 95568 

Dear Mr. Cole: • 

Six Rivers 
National Forest 

1330 Bayshore Way 
Eureka, CA 95501-3841 
(707) 442-1721 Text (TTY) 
(707) 442-1721 Voice 

File Code: 2770 
Date: August I I, 20 I 0 

This is in response to your proposal as presented to George Frey on July 8, 20 I 0, to develop a 
new power plant and penstock in association with your existing hydro power project. 

The project as described would use the same water intake source on Stanshaw Creek but the 
existing penstock would be extended, bypassing the cuITent hydro power plant on your property. 
The penstock would continue down slope where it would leave your property, go under Highway 
96 and continue down a non-system road on National Forest System lands to a point on a low 
bench above the Klamath River. The penstoek would enter a new hydro plant which would 
generate approximate the same or slightly more power than the old system produced. Your o ld 
power plant would be bypassed and kept intact as an emergency back-up. Additional ancillary 
improve111ents would include a pole line to transmit power back to the Marble Mountain Ranch. 
improvements to the lining of the ditch can·ying water to the penstock and construction of an 
outtake pipeline that would disperse the water from the power plant either to an existing pond ~ 
mile upriver or directly to the Klamath River. You stated that only half the water currently 
diverted from Stanshaw Creek would be needed for this proposal. You also stated that if the 
outflow water from the new power plant is directed to an existing pond then it may be possible to 
create a fishery in the pond. 

This project falls under the autho1ity of the Federal Energy Regulatory Commission (FERC). 
FERC regulates power plants. both large and small on federal lands. As your proposal will 
include a new penstock, power plant and out take pipeline on National Forest System lands 
FERC is the regulating agency. Because this proposal is below 5 mega watts it will be under its 
small hydro regulations and exempt from licensing. Although exempt from licensing it will still 
require a Forest Service special use permit authorization. George Frey provided you with a copy 
of the FERC Small Hydro Handbook. 

You need to submit an application to FERC for this project. The Forest Service will work with 
you and FERC to complete the processing of this proposal. An environmental analysis and 
Section 7 Wild & Scenic River detennination for the proposed project will be required before 
pe1mit issuance. Costs for processing the pe1mit will be subject to recovery by the Forest 
Service. 

Enclosed is a sketch map of your existing and proposed hydro system. It may be helpful as you 
develop the proposal for FERC. When George reviewed the proposal on the ground he noted 

Caring for the Land and Serving People 

,._ 
Printed on Reeyded Paper \ii 
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several issues that will need further investigation. 

You will need an accurate map of the proposal in both plan and profile views showing 
prope1ty lines, the diversion location in Stanshaw Creek, ditch line, existing penstock, 
existing power plant, proposed penstock, access road from Highway 96 to the Klamath 
River, proposed new power plant, proposed pole line and proposed outflow pipeline from 
the power plant. 

The new penstock is proposed to be located in a cross drain culvert under State Highway 
96. A Cal trans encroachment pe,mit will be needed for this use. 

The new power plant is located on a low bench above the Klamath River. Your proposed 
location may be within the I 00 year flood level. You will need an accurate measurement 
of the power plants elevation above the Klamath River's annual mean high water level 
and an estimation of the 20 and I 00 year flood levels. This issue will become more 
important if the dams on the Klamath River are removed and high w inter flows are not 
regulated. 

The proposed power plant and pcnstock will be within the wild and scenic river corridor 
of the Klamath River. The river is designated as "recreational" in this reach. At a 
minimum, some type of screen will be needed to hide the power plant, penstock and 
outflow pipeline. 

One option of your proposal is to direct the outflow from the new power plant to a pond 
Y-1 mile up river. In plotting out the location of the new power plant it appears that the 
pond will be higher than the outflow from your power plant. This issue needs to be 
verified by establishing the elevation of both the new power plant and the pond. Also. 
from a fisheries prospective, this proposal would not be as positive as running the water 
from the new power plant directly to the Klamath River. The cold water input to the 
Klamath River helps cool the river in the summer. Running the water into a pond where 
it will wann up before it flows into the Klamath is not as desirable as placing it directly 
into the Klamath River. 

If you have any questions contact George Frey, the permit administrator, at (707) 441-3631. 

Sincerely, 

' l . .,. 
\ .. :__1,,_ .' ....... ........ . . . 1.;·,. '_,. -· 

TYRONE KELLEY 
Forest Supervisor 

Enclosure 
cc: Nolan C Colegrove 

/ 
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UNITED STA TES GOVERNMENT ·.. -~.. ,_~ i \i r~· ~; I 

Memorandum £). i ! (: 1 Ci j~,1 DEPARTMENT OF AGRICULT URE 
· ' "" .J ' ·· - - · 't O F FICE OF T HE GENERAL COUN SEL. 

r-.: 2::: ·:.. ,:: :'' ··: ;:. 7 ".: 

630 Sansome - Rm . 860 
Subject : Special Uses - Water 

Transmission - Six Rivers -
Donald W. Killian (G/7/63) 

San Francisco 94111 

::'o: Regional Forester 
Attn: L. P. Slattery 

August 17, 1964 

Your file no . 2710 

In reply to your memorandum of August 5 , if the Forest is 
reasonably sure on the basis of the attached materials and 
other information that the pipeline has been in place and 
carrying water continuously since 1876 , which is prior to 
the establishment of the national forest in this area in 
1905 ; then it appears to us that Mr . Killian has a right - of
way for the pipeline over national forest land and does not 
need a permit t herefor , by virtue of 43 U. S . Code , Section 661, 
which provides in part as fo l lows : 

wnenever, by priority of possession, rights to 
the use of water for mining, agricultural , manu
facturing , or other purposes, have vested and ac 
crued , and t he same are recogni zed and acknowledged 
by the local customs, laws, and the decisions of 
courts , the possessors and owners of such vested 
rights shall be maintained and protected in the same ; 
and the right of way for the construction of ditches 
and canals for the purposes herei n specified is ac
knowledged and confirmed ; but whenever any person , in 
the construction of any di tch or canal, injures or 
damages the possession of any settler on the public 
domain, the party corrunitting such injury or damage 
shall be l i able to the party injured for such injury 
or damage . 

It has been held that this section applies not only to ditches 
and canals , but also to dams, flumes , pipes, and tunnels . 
Peck v . Howard, 167 P. 2d 753 . 

Accordingly, if the facts are as stated above , Mr. Killian has 
a right- of - way and no charge can be made for this occupancy . 

Your attachments are returned . 

Jesse R. ,arr, Regional Attorney 

/i j/ iU Mays :dcd 
~ _J~A~5 ,'.3y j -- ~ 

-----------.--.. ---A.,...t_t _o __ n_e_y_ 
, .. 

, I Att. 
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United States 
Department of 
Agriculture 

File Code: 2770 
Route To: * 

Forest 
Service 

Subject: Water Right Complaint Meeting 
Marble Mtn Ranch 

To: Files 

Six Rivers 
National 
Forest 

1330 Bayshore Way 
Eureka, CA 95501 
(707) 442-1721 Text (TTY) 
(707) 442-1721 Voice 

Date: I 8 October 200 I 

This is documentation to the files concerning a meeting held I 0/17/2001, IO am at the Marble 
Mtn. Ranch coocerning a complaint filed by Mr. Fisher against Doug and Heidi Cole's 
application for a license to divert water from Stanshaw Cr. for the purpose of generating electric 
power by a pelton wheel. 

Present: 

Forest Service: George Frey, Leslie Goslin-Burrows 
NMFS: Tim Broadman, Dave Rielly, Chuck Glasgow, Stacy Li 
Karuk Tribe: Toz Solo, Ron Reed, Philip Albers Jr., Lucill Albers, G. Peters 
Cal. Dept. F &G - Ron Presley 
Klamath Forest Alliance (KFA) - Don Mooney (attorney), Felice Pace, Jim McCarthy 
Complainant - Jim Fisher (adjoining landowner), Michael David Fellow, Maig Houston 
State Water Resource Control Board (SWRCB) - Michael Contreras, Chuck Rich 
Marble Mtn. Ranch (MMR)- Doug Cole, Jan Goldsmith (attorney) 

The meeting was led by Chuck Rich of the SWRCB. The meeting was designed to gather 
information so SWRCB could make a decision on a 20 year application started by Bob Young, a 
former owner ofMMR and continued by the present owner Doug Cole. Application was for a 
water diversion to run a pelton wheel. Mr. Rich said the Young's had also applied for and the 
State of California acknowledges a pre 1914 water right for domestic and agricultural water. 
That right was associated with a recording of a notice by E. Stanshaw in 1867 for the use of 600 
miner inches of water in Stanshaw Creek ( 1 miners inch = .025 cubic feet per second ( cfs) 
therefore 600 miners inches equals 15 cfs). No one in the audience contested this right. They 
also have a permit for storage of some water on their property in a small pond. The major 
complaint is that the Cole's current diversion practically dewaters Stanshaw Cr. below the 
diversion by placing the water that is not consumed in a ditch that empties into Irving Creek. 
The Cole's typically take 80% of the water in the creek for their operations. As of the day of the 
meeting Stanshaw Creek above the diversion was flowing between I and 2 cfs. 

The Cole's Diversion 

The Cole's diversion is located 4,000 horizontal feet east of Highway 96 and over 400 vertical 
feet above the highway. The diversion (which is composed of river rocks arranged by hand) 
channels water into a ditch originally built by the Chinese in the late I 800's. The ditch contours 
from Stanshaw Creek over National Forest land for approximately 3000 feet then enters the 
Cole's property where some water is drawn off for drinking and the rest runs down a 500 foot 

Caring for the Land and Serving People 
,.... 
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long, 200 foot vertical I 4" diameter steel penstock to a pelton wheel that produces hydroelectric 
power to run the ranch. The ditch can only carry 3 cfs.at maximum. Doug Cole said they need 
approximately close to 3 cfs to run the pelton wheel. This year the water was so low that he had 
to stop running the pelton wheel in April and it hasn't run since. He has a diesel generator 
located next to the pelton wheel that is used when the pelton wheel is not running. The water 
after flowing past the pelton wheel is then directed into a ditch and channeled along the top end 
of the Cole's property in a southerly direction for approximately 1,800 feet where it leaves the 
Cole's property and enters upon National Forest land for 800 feet where it ends at a small natural 
streambed tributary to Irving Creek. This tributary enters Irving Creek 500 feet above Highway 
96. 

Blue Heron Raneh taps water from this small tributary with a 4" diameter plastic pipe for 
domestic, agriculture and I believe hydroelectric use. Blue Heron Ranch has ownership along 
Irving Creek and I did not follow their waterline above Irving Creek to see if it went onto 
National Forest land. If I had to guess I would say it probably did but it needs to be checked out. 
Chuck Rich of SWRCB said that Blue Heron Ranch had no water right to take this diverted 
water and use it for their own purposes. Blue Heron Ranch has riparian rights to Irving Creek 
and if they used that water they could do so without a license but not the ditch water coming 
from Stanshaw Creek. 

Mr. Fisher's property. 

Mr. Fisher is part owner of a parcel located below the highway and adjacent to Stanshaw Creek. 
The parcel is also known as Old Man River Ranch. I believe this property and the Cole's were 
once part of a larger parcel. The property has a number of improvements including a caretakers 
house, a lodge and 4 cabins down near the river. The property is used primarily for fishing. 
Water for the property is used for domestic and irrigation. No water right is necessary as the 
property has riparian rights to Stanshaw Creek. The day of this meeting the creek was very low 
with less than 0.5 cfs of water was flowing through Stanshaw Cr. The reach of Stanshaw Creek 
from its mouth to Highway 96 is approximately l 000 feet long. It has some fish holding habitat 
for salmon but no spawning habitat. The creek crosses under Highway 96 by means of 2 arched 
culverts that are 5 feet high and 6 feet wide at the base and rest on a concrete slab. The culverts 
are 380 feet long and rise 30 feet over that length making fish passage almost impossible. A 
review of the creek above the culvert indicates little salmon holding or spawning habitat. The 
highway culvert has been looked at in the past by Caltrans (alorig with all other structures on 
Highway 96) for replacement with a more fish friendly structure but it is thought by some to be a 
low priority because of the minimal amount of habitat above the crossing and the expense of 
replacement. 

The Tribe, Cal F&G, NMFS and KFA were all concerned with the lack of water in this lower 
reach of Stanshaw. They felt the water diverted by the Cole's should be returned to Stanshaw 
Cr. above the highway. 

Forest Service Responsibilities: 

At the meeting I was asked the Forest Service position on the issues and responded that the 
intake and outtake of the Cole's system was on National Forest land but their right predated the 
National Forest and as such they did not need a permit for their domestic and irrigation water so 
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long as their improvements remained in the same location as originally constructed. I said the 
Forest Service may issue a special use permit to the Cole's for the sole purpose of documenting 
the use as we currently have nothing in our files on the location of the ditch over National Forest 
lands. The permit could not condition use or charge a fee as the ditch was a prior use. 

Use of the water for generation of electricity requires a FERC license and a permit from the 
Forest Service for its operation. The Cole's were currently pursuing acquiring a water right for 
that purpose and if they are successful we will work with them as they apply to FERC for an 
exempt license (exempt because its is less than 5 mega watts and once issued does not have to be 
relicensed). 

The use by the Blue Heron Ranch of any waterline over National Forest land is unauthorized and 
needs to be addressed by the Forest Service (no representative for the Blue Heron Ranch was at 
the meeting). 

The issues concerning the dewatering of most of Stanshaw creek was also a concern of the Forest 
Service but we looked to NMFS, the Karuk Tribe and the CF&G to take the lead on the issue as 
the impacts were on private land below the highway and we had no regulatory authority if the 
historical diversion on National Forest land continued unchanged. 

Fisheries Issues: 

Most of the meeting centered around impacts of the project to the coho fishery. The attorney for 
Cole wanted hard data on impacts to the fisheries but no one had such data. The Tribal had 
anecdotal information but nothing more. The biologists all felt that Stanshaw Creek was being 
harmed by the diversion. The general concession was Stanshaw water sent through the Cole's 
ditch needed to be returned to Stanshaw Creek. Doug Cole said he didn't care which way the 
water used for the hydro plant went but the expense of replumbing the ditch line over to 
Stanshaw Creek was beyond him. Felice Pace said KF A was opposed to any new water rights 
being issued to anyone on the Klamath River feeling that the water was already over prescribed 

Conclusion: 

Chuck Rich from SV./RCB stated at the end of the day that he had to make a recommendation on 
the complaint to the water rights board and would use the inforrnation gathered from todays 
meeting and would accept any written input from the people at the meeting if it was received 
prior to November 23, 2001. Comments should specifically address the affects of the Cole's 
application for a hydro water right on the fisheries in Stanshaw Creek. 

The Forest Service should continue to cooperate with the oth~~a encies on sharing known and 
gathering future fisheries data for Stanshaw and Irving Creek. We should also follow up on 
ascertaining the location of the Blue Heron waterline in relations ip to National Forest ...Jrb 
ownership. If they are on National Forest land t.hQ' need to be told to remove their lines as they ·-:1~. 
do not have a water right to the Stanshaw water. _J . 

/ s/ W(UV,-ff,e, , .Jhc11/ 
GEORGE FREY 
Assistant Lands and Minerals Officer 
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Case Report 

Stanshaw Creek Water Diversion 
10/ 19/2001 

Ukonom Ranger District - Klamath National Forest 

Problem 

An historic diversion in Stanshaw Creek for the purpose of supplying water to the Marble 
Mountain Ranch (Section 33 Tl 3N R6E HM) has been a recent source of concern by 
neighbors, state fish and game wardens and a local environmental group. The diversion 
has substantially dewatered Stanshaw Creek below the diversion and reduced spawning 
habitat for ahadromous fish in the lower reaches of the creek. 

Chronology 

3/25/1867 - E. Stanshaw recorded in the County Recorders Office a Notice of water use 
(the State of California did not grant water rights till 1914). Stanshaw stated that he had 

"taken hold for mining and for purpose of irrigation 600 inches of the water 
running in Stanshaw Creek. So called the water so taken, being carried by ditch 
and flume, to and past my dwelling home; second by ditch and flume running up 
the Klamath River to my upper field, said creek being in Dillon Township, State 
of California, County of Klamath." 

600 inches of water denotes the measurement of the period which was in miner's inches -
a miner's inch is the amount of water that would discharge through a 1" x 1" opening 
under a prescribed head of water. In Northern California it equals 0.025 cu. ft./sec. 600 
miner's inch of water is equal to 15 cu ft/sec. The water in this ditch, following use on 
the homestead, empties into Irving Creek - three quarters of a mile south of Stanshaw 
Creek. 

5/6/ 1905 - Klamath National Forest created by Presidential proclamation 

3/27/ 1911 - Samuel Stanshaw is granted a Homestead Patent 

1912? At some point a hydro power plant utilizing a Pelton wheel was developed. ·11oe. 
current owners of the Marble Mtn. Ranch, Doug and Heidi Cole, believe the water Wrie_eJ 
was put into place before 1912. I 
8/ 17/1 964 - Memo from Regional Attorney Russell Mays to Regional Forester 
confirming that no permit is necessary for the Stanshaw ditch and diversion if it preceded 
the FS establishment. 

Late l 960's or early l 970's - Lew Hayes, owner of the Marble Mtn Ranch, sued the 
Forest Service for fouling his water as a result of a Forest Service logging operation in 
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the Stanshaw drainage. The Forest Service settled out of court. I do not have written 
documentation of the case. It was reported by Orleans/Ukonom District Ranger Bill 
Heitler. 

12/30/1994 - Cole's purchase Marble Mtn. Ranch from the Young's. 

1995 - 2000 -A recent call to the State Water Resources Control Board (SWRCB) 
revealed the Cole's have three filings with the state. The first is a 2.5 cu ft/sec Statement 
of Diversion (State# SO 15022). This is probable associated with the 1876 filing in the 
county recorders office of a notice of water use by E. Stanshaw. The second is a Small 
Domestic Use for storage of 10 acre feet per year (State # D030945) in a pond on the 
property. The third is a filing of a power use application for 3 cu ft/sec (State # 
A029449). This is for use with the hydro project. 

1996 - Coles applied for a 0.57 acre Small Tracts Act grant for lands that underlie 3 
house trailers, 3 trailer pads and an access road. Improvements were discovered 
following approval of a BLM Metes and Bounds survey in 1985. Case completed and 
quit claim granted sometime in 1997 (need copy of recorded deed). 

1997 - Completion of a Forest Service trail up Irving Creek. Trail was a cooperative 
project between the Forest Service and the Coles. The trail accessed the Bull Pine Mine. 

1998 - A O .57 acre Small Tracts Act quit claim is granted by the Forest Service. 

4/ 1999 - The Cal DFG, through its representative Game Warden Ron Presley, and the 
Cole's entered into a Section 1603 Five Year Maintenance Agreement for Streambed 
Alteration. The agreement provided for delineating appropriate activities, project 
modifications and specific measures necessary to protect fish and wildlife resources. The 
DF&G determined resident trout and aquatic invertebrates would be the wildlife 
potentially affected by the project due to loss of stream habitat from low flows. The 
agreement provided that "flows to downstream reaches shall be allowed to pass 
downstream to maintain wildlife, plant life and aquatic life below the dam in a healthy 
condition, and to allow fish migration, during all times that the natural stream flow would 
have supported aquatic life, pursuant to Fish and Game Code section 5937 and 5901 ". 
The agreement did not specify a specific bypass volume of water that was to be in the 
creek below the diversion. The six page agreement identified a number of other 
construction and maintenance provisions the Cole's were responsible for. 

3/9/2000 - Letter from Jon Grunbaum, Happy Camp RD, Klamath NF fisheries biologist 
to Yoko Mooring of the SWRCB concerning the Cole's filing (#A029449) of a 
appropriation of water for power use from Stanshaw Creek. Mr. Grunbaum stated the 
Forest Service was investigating the possible upgrading of the culvert under Highway 96 
to allow for fish passage and the Cole's further appropriation of water would make the 
project pointless. Mr. Grunbaurn requested delay of any decision by the SWRCB until 
more research on Stanshaw Creek is completed. The culvert upgrade project has not 
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advanced beyond a proposal at this time. Mr. Grunbaum mentioned that as of 4/200 I the 
SWRCB has not responded to his letter. 

9/26/2000 - Documentation of a site visit by District Ranger Bill Heitler and Fisheries 
Biologist Jon Grunbaum for the purpose of determining if the ditch was on NF land, the 
age and amount of water diverted. The ditch was definitely on National Forest land, had 
been in place a long time and diverted 75% of the creeks water. A search of District · 
records indicated no permit authorized the improvements. 

I 0/05/2000 - Letter from District Ranger Bill Beitler to the Cole's stating that the 
diversion and part of the ditch were on NF lands with no authorization. The letter stated 
the diversion was causing adverse impacts to fish and that National Marine Fisheries 
Service and Cal. Dept. of Fish and Game were concerned. The letter gave the Cole's 30 
days to respond with any permits they might have authorizing their use. The letter stated 
the use may predate NF creation and therefore the Cole's may be eligible for a no fee 
special use permit. 

11 /03/2000 - J. Konrad Fisher, one of seven owners of the Old Man River Lodge, a 
parcel that abuts the Marble Mountain Ranch and is adjacent to Stanshaw Creek sent a 
Freedom of Information Act (FOIA) letter to the Forest Supervisor, Six Rivers NF. He 
requested all records associated with the Cole water diversion. 

11/17/2000 - Letter from Forest Supervisor, Six Rivers National Forest to J. Konrad 
Fisher answering his FOIA and sending 5 documents including a note written by District 
Ranger Beitler of a site visit 9/26/2000, a letter from Jon Grunbaum, biologist to SWRCB 
requesting delay in approving a grant of a 3.0 cu ft/sec appropriation for power use, a 
recorded notice of taking of water by E Stanshaw in 1867, a copy of the Stanshaw patent 
and the Cole's 1994 grant deed to the Marble Mtn. Ranch. 

3/22/200 I - Documentation of a meeting at the Marble Mtn. Ranch between the Cole's, 
the Karuk Tribe and the Forest Service concerning efficient use of Stanshaw Creek water 
and the need as seen by the Tribe of allowing as much water as possible to flow down 
Stanshaw Creek for the benefit of anadromous fish. 

4/200 I - 60 day Notice of filing of a law suit against the Forest Service by the Klamath 
Forest Alliance. Law suit concerns Forest Service actions in relationship to protecting 
environmental issues associated with the Coles property. 

4/2001 - e-mail from Felice Pace, Conservation Director for the Klamath Forest Alliance, 
requesting information on Forest Service authorizations associated with the Coles ditch 
on National Forest land. 

4/3/2001 - Article in Siskiyou Newspaper on Coles 

4/5/01 - Documents listed that are associated with the Cole property and their water 
rights. 
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5/4/2001 - e-mail from Felice Pace requesting info on the Cole use of NF Land 

5/8/01 - Draft response letter from Bill Heitler to Felice Pace concerning use of NF land 
by Coles. Use does not require a special use permit as it predates FS. 

6/14/2001 - Letter from Don Mooney, lawyer for KF A and Fisher to SWRCB 
complaining of improper diversion of water under old 1887 water right established by E. 
Stanshaw. 

7 /2/0 I - Letter from SWRCB to Coles requesting an answer to the Mooney complaint 
letter. 

I 0/18/01 - Meeting at Coles with reps for NMFS, KF A, SWRCB, Conrad Fisher, Cal 
DFG and Karuk Tribe to discuss complaint, view site and discuss possible resolutions. 
Meeting documented. 

Issues 

Water Rights 

The original taking by E. Stanshaw of 600 inches for mining and irrigation in 1867 
appears to be an outstanding right but solely for mining and irrigation, not hydro power 
production. The Cole's have three water filings with the SWRCB - a Statement of 
Diversion for 2.5 cu ft/sec, a 10 acre feet right for Small Domestic Use as well as an 
application for 3 cu ft/sec for power use. The application for the 3 cu ft/sec is needed 
because their previous recorded rights were not for power production only mining and 
irrigation. This has resulted in an opportunity by others (Cal. DFG and neighbors) to 
question additional appropriations when dry season flows result in all the water being 
diverted by the Cole's. 

Need for Authorization by Forest Service 

I spoke to Richard Flynn of OGC 4/12/2001 and explained current situation and 
specifically asked if an authorization for a ditch that predates NF creation is required. He 
said OGC is divided on the issue. Some attorneys feel every use of National Forest land 
requires authorization including those that predate NF while others feel no special use 
pennit is required for activities that predate NF creation. He went on to say that if a 
special use is issued it could not change the rights that the Cole's have. We could not 
deny them the use of the ditch or have them move it from its current location. 

If the Cole's decide to enlarge the ditch or move it then the Forest Service has authority to 
approve or deny a change but not if the use remains the same. 

Ditch Bill Easement 
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Congress provided users of agricultural ditches that predated NF creation to acquire a 
Ditch Bill easement. The ditch constructed by E. Stanshaw is believed to be in the same 
location today. As an improvement that predates the Forest Service it was eligible for a 
Ditch Bill Easement if an application had been made prior to 12/31/1996. The Cole's 
have not applied for a Ditch Bill Easement. Applying for the easement is not necessary 
for maintaining their rights for use of the ditch. 

FERC License 

The 1920 Federal Power Act requires a license to be obtained for projects utilizing 
federal lands. The current administer of the Federal Power Act is the Federal Energy 
Regulatory Agency (FERC). The Cole's and their predecessors have not acquired a 
FERC license for their power project. The Cole's acknowledge this though I don't know 
if they have s;ontacted FERC at this time. As a preexisting project the Cole's must apply 
to FERC for a Petition for Declaratory Order. The size of their hydro operation would 
probable put them in the "exempt license" category. The Forest Service normally issues 
a special use permit for the water transmission lines on NF land. In this case the ditch 
predates NF creation and a special use permit may or may not be needed as the use has 
not changed (see discussion under "Need for Authorization" above). The water in the 
ditch is used for multiple purposes including irrigation, domestic use and for running the 
hydro project. The penstock and powerhouse for the hydro project are all located on 
private property. Only the ditch that leads to the top of the penstock is on National Forest 
land. 

Trail up Irving Creek 

The Klamath Forest Alliance questioned use by the Coles of a trail on National Forest 
land up Irving Creek. The trail was a cooperative project between the Forest Service and 
the Coles. It was completed in 1997. 

Small Tract Act Case 

The Coles applied for a resolution to an innocent trespass by previous owners of siting 
portions of 3 trails, 3 trailer pads and an access road on 0.57 acres of National Forest 
land. The Forest Service quit claimed the land to the Coles in 1997 or 1998 (Klamath 
doesn't have a recorded copy). 
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e State Water Resources Control Board 
Division of Water Rights 

100 I I S1ree1, 14d• Floor • Sacramenlo, California 958 14 • 916.341.5300 
Mailing Address: P.O. Box 2000 • Sacramento, Cali fornia 95812-2000 

FAX: 916.341.5400 • www.waterrights.ca.gov 
• 
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' 

Alan C. Lloyd, Ph.D. 
A;.:e11cy Sc:crL~tary 

NOV O 9 2005 

Doug Cole, et al. 
Marble Mountain Ranch 
92520 Highway 96 
Somes Bar, CA 95568 

Dear Mr. Cole: 

MEMORANDUM OF UNDERSTANDING FOR PREPARATION OF 
ENVIRONMENTAL DOCUMENT AND WATER AVAILABILITY ANALYSIS 

Arnold Schwarzenegger 
Gm'l!/'1/or 

Your water right application(s) has/have been reviewed to determine what steps you will need to 
take before the State Water Resources Control Board (State Water Board), Division of Water 
Rights (Division) can continue processing your application(s). The required steps are discussed 
below. 

California Environmental Quality Act (CEQA) Documents 

CEQA requires that the State Water Board, as Lead Agency, directly or under contract, prepare 
the appropriate environmental documentation prior to taking any di scretionary action, such as · 
approving a water right application. You are responsible for all costs related to the 
environmental evaluation and preparation of CEQA documents. This includes the related fishery 
impact studies discussed below. You are required to enter into a Memorandum of Understanding 
(MOU) that defines your role and the roles of the State Water Board and your environmental 
consultant(s) for preparing the appropriate CEQA documents. A copy of the MOU template can 
be obtained at www.waterrights.ca.gov/forms (click on Memorandum of Understanding for 
Preparation of Environmental Documents). If you are unable to access the Division's web page, 
a copy can be obtained by contacting the Division at the above address or telephone number. 

ff you think that CEQA does not apply to this project, please provide written justification and 
documentation to support your position. Also note that the final determination regarding the 
applicability of CEQA to the appropriative water right process is the responsibility of the State 

Water Board as Lead Agency. ~ 1 , -;o ~ 

01,.~\>~',: -~C.:P~ LS7~ ,~'j}}) ~ --~ 
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Califom ia E11viro11me11tal Protection Agency 
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Doug Cole, et al. - 2 -

Potential Cumulative Impacts on Threatened Fish 

National Marine Fisheries Service (NOAA Fisheries Service) listed the Central California Coast 
coho salmon (Oncorhynchus kisutch) and the Central California Coast steelhead (0. mykiss) as 
threatened under the federal Endangered Species Act. Subsequently, NOAA Fisheries Service 
and the California Department of Fish and Game (DFG) developed a method to assess potential 
site-specific and cumulative impacts of proposed water projects on anadromous fishe1y resources 
in coastal watersheds. This assessment method is described in a document titled Guidelines.for 
Maintaining Instream Flows to Protect Fisheries Resources Downstream of Water Diversions in 
Mid-Cal(fornia Coastal Streams (Draft) (Guidelines), prepared by NOAA Fisheries Service and 
DFG and dated June 17, 2002. A copy of this document can be obtained at 
www.waterrights.ca.gov/coastal streams/index.html. 

Request for Information 

The applicant is responsible for completing most technical activities associated with processing a 
water right application, including resolution of valid protests filed against the application. These 
technical activities may require that you hire qualified engineering and environmental 
consultants. They will analyze the project watershed and, if necessary, recommend specific 
project modifications or actions (mitigation measures) to: 1) prevent your project from 
contributing to significant cumulative impacts on anadromous fishery resources in the 
watershed; 2) prevent your project from causing or contributing to other significant 
environmental impacts; and 3) resolve valid protests against the project. You or your 
environmental consultant(s) must also prepare the appropriate CEQA documents. A list of 
environmental and engineering consultants who are familiar with the preparation of water rights 
analyses and CEQA documents can be obtained at www.waterrights.ca.gov/wrinfo/contacts.htm. 

As part of this process, you must determine whether the total diversion demand in the project 
watershed, including your proposed diversion(s), may cause a significant adverse impact to 
anadromous fishery resources. Documentation to support a finding that there is water available 
for appropriation for this project must also be provided according to California Water Code 
section 1375 (d). To meet these requirements, the applicant must prepare and submit to the 
Division a Water Availability Analysis/Cumulative Flow Impairment Index Report (WAA/CFII 
Report) for review and acceptance. An example of how the WAA/CFII Report should be 
formatted can be viewed at www.waterrights.ca.gov/forms. The W AA/CFII Report's results 
may require additional site-specific hydrological and biological surveys/analyses in consultation 
with NOAA Fisheries Service and DFG. Please consult the Guidelines for further information. 

In view of the above discussion, please advise the Division in writing within 30 days of the date 
of this letter if you wish to continue pursuing a water right permit for your project. Your 
response should also acknowledge that you agree to retain the appropriate engineering and 
environmental consultants to prepare the W AA/CFII Report and appropriate CEQA documents. 
1f you do not respond in writing within the time allowed, we will assume that you no longer wish 
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State Water Resources Control Board 
Division of Water Rights 

Linda S. Adams 
Secre1mrfor 

£11viru11111e11111/ Pr01cc1iu11 

1001 I Street, 141h Floor • Sacramento. Cal ifornia 95814 • 9 16.34 1.5300 
Mai ling Address: P.O. 13ox 2000 • Sacramento, Ca li fornia 95812-2000 

FAX: 9 16.341.5400 • www.watcrrights.ca.gov 
Arnold Schwarzenegger 

Govemor 

TO: 

FROM: 

DATE: 

SUBJECT: 

MEMORANDUM 

Jane Vorpagel 
CALIFORNIA DEPARTMENT OF FISH AND GAME 
601 Locust Street 
Redding, CA 96001 

:)RfGINAL SIGNED BY: 
Katherine Mrowka, Chief 
Watershed Unit 3 
DIVISION OF WATER RIGHTS 

APPLICATION 29449 OF DOUG COLE, MARBLE MOUNTAIN RANCH, 
STANSHAW CREEK IN SISKIYOU COUNTY 

Division of Water Rights (Division) staff understands that there has been recent progress in 
addressing the public trust resource needs associated with Application 29449. A response is 
requested within the next 45 days that states any proposed protest dismissal conditions that 
have been developed for this matter. 

I can be contacted at (916) 341-5363 . 

. I cc: Douglas Cole 
V 

Marble Mountain Ranch 
92520 Highway 96 
Somes Bar, CA 95568 

Will Harling 
Mid Klamath Watershed 
P.O. Box 764 
Somes Bar, CA 95568 

California Environmental Protection Agency 

1'.J Recycled Paper 
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e 
Linda S. Adams 

Secretary'for 
l:·m·irr111111e111t1/ Protection 

State Water Resources Control Board 
Division of Water Rights 

l 00 I I Street, 14'11 Floor • Sacramento, Californ ia 958 14 • 9 16.341 .5300 
P.O. Box 2000 • Sacramento. Cal ifornia 95812-2000 

Fax: 91(,.341.5400 • www.wate1Tights .ca.gov 
Arnold Schwarzenegger 

Governor 

In Reply Refer 
to:334:KDM:29449 

, iU. , :~ Wl!~ 

Douglas Cole 
Marble Mountain Ranch 
92520 Highway 96 
Somes Bar, CA 95568 

Dear Mr. Cole:· 

APPLICATION 29449 OF DOUGLAS T. COLE, STANSHAW CREEK IN 
SISKIYOU COUNTY 

The National Marine Fisheries Service (NMFS) protested Application 29449 on the 
basis of potential injury to public trust resources. NMFS provided protest dismissal 
conditions by letter dated November 15, 2001. The Division has no record to indicate 
whether you concur with the dismissal conditions. A response is requested within tile 
next 45 days stating whether you are amenable to the conditions or if the conditions 
have been modified subsequent to the November 15 letter and you are amenable to the 
modified conditions. 

If you have any questions, I can be contacted at (916) 341-5363. 

Sincerely, 
·~·,~tNAL SIGNED BY: 

Katherine Mrowka, Chief 
Watershed Unit 3 

/ cc: National Marine Fisheries Service 
Southwest Region 
777 Sonoma Avenue, Room 325 
Santa Rosa, CA 95404 

Will Harling 
Mid Klamath Watershed 
P.O. Box 764 
Somes Bar, CA 95568 

California E11viro11me11tal Protection Agency 

y Recycled Paper 
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Record ing requested hy : 

SISKIYOU COUNI'Y TITLE CO. 
AND WIIEN RECORDED MAIL THIS DEED AND 
UNLESS OTlll:R\VlSE SHOWN BELOW. MAIi. 
TAX STATEM ENT TO: 

Name: Mr. and Mrs . [):)ug Cole 

Mailing 92520 Hwy. 96 
Address: 

Ci1y/S1a1e/7.ip Sanes Bar, CA 
95568 

Order No. 60696- dn 

R 6-{i AR" r . . I • " ,, ;: ... , • :: •• - •• ; · 

· 0!~1\lYOlf tOUNTY . Tl1LE CO 

OiT i,:: .~~- :· ; ·. > 
·.sts!',r~ ·.,., ... \., ~ : . c. ..-.~ if. 

oa:· 30 . 3 oo PH '94 
94,01812i 

,~ .. :·, :· ' : . -·: ·:/,./?;,, ~:.(.• .... : ... ~ · .. . ........... ;' .. ~ , .. 
$14.00 

SPACE ABOVE TfllS I.INF. r-oR RECORDER'S USE 
---------------------------------------.. 

Grant Deed 
THE UNDERSIGNED GRANTOR(S) DECLARE(S) 

DOCUMENT ARY TRANSFER TAX IS $ 88 . 00 
~omputed on full value of property conveyed, or 
ocomputed on full value less value of liens or encumbrances remaining at 

time of sale. 
ounincorporated area Deity of , AND 

FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, 

R:>BERT E. YOl.Jt\~ and MARY J . YOUNG, husband and wife 

herP.by GRANT(S) to COJGLAS T . COLE and HEIDI ANN COLE, husband and w:i fe c1s 
Joint Tenants 

the following desr::ribed real property in the 
County of Siskiyou , State of California: 

STA TE OF CALIFORNIA 
COUNTY OF ·:; ,Sf.\yc,u. 
On _!_~ /29 /94 ____ lrnfore me, the undersigned, a 
Notary Put.Jlic in and for said Slate, personally appeared 

Robert E. Young and Mary J . Young 

HEREOF. 

--

person.illy, known tu me (or proved to me on the basis of 
sat isfactory evidence) to he the person{s) whose name{s) 
is/>'!re r.11bscrit.Jed to the within instrument and acknowledged 
lo me !hil l he/she/they execuled the same in his/her / their 
au1hori11•,1 ,:,.,pacity{iesl. and that by his/her/their sipnature(sl 
on 1he instrument the person(r.l. or the entity upon behalf of 
which the pcrson{sl ar.ted. executed lhe instrument. 

;••••••o••••••~••~••••••••o• 
• DENISE D. NIXON : 

WITNESS my hand .inc official seal. 

i,,,_.--1.1. COMM. #1011830 '-
\l\\e~_~;.;._'f.fl\'J NOTARY PUBLIC - CALIFORNIA ~ 

• SISKiYOU COUNTY .... 
• My Comm. Exp. Dec. 26 1997 • 
•••••••••••••~••••••••~•• e•: 

MAIL TAX STATEMENTS /\S DIRECTED ABOVE. 

,.._ ___________________________________________________ _, 
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F.XIIIl31T "l\" 

l\T.,l, 'I11l\T RF.J\L FROPFRl'Y S11Ul\'m IN '111E OXJNTY OF SISKIYOO, Sl'l\TF: OF CJ\T,TfOnNll\, 
DF.SOUUEO /\S FOLT.a,,.,s: 

Pl\HCEL I: 

1he Southe<1st 1/4 of the Not"tJ'1west 1/4 o( the Southwest 1/4, tl1e Southwest l/4 
of the Hor-U1east 1/4 of the S011thwest J./1\, the North 1/2 of the tlot"l"J1west J/4 
of th'3 S0ul:.her1st J/1\ of the Southwest 1/4, \j1e Northeast 1/4 of tJ1e Southenst 
1/4 of tJ1e Southwest 1/4 , the NorU1e0st J/4 o( t he Southec,st 1/4 o( the 
Southeast 1/1 of tile Southwest l/4, U1e tlorUiwest 1/4 o f tJ1e Northwest .1./4 o( 
the Southwest l/4 of U1e Southeast 1/1, the South 1/2 of tJ1e NortJ1wP_st l/4 of 
the SoutJ1wE!st 1/4 o f tJ1e SoutJ1e<1st 1/1, c11x.1 tJ1e S0t1tJ1west 1/4 of the Sot1U1wes\: 
J/'1 of the S0utJ1east l/'1 o( Section 3J, 'l'ownsldp 13 North, Rar(_Je 6 Fast, 
l!lnnboldt Dase and Mericlian. 

F.XCEPJ.'ING '111EnEFRCM: All tJ1at p.)r.tion of U1e Southwest 1/ 4 of U1e ~outhenst 
1/'1 of Section 33 , Township 13 Noi:tJ1, nange 6 Ec"'.'lst , Humboldt Meridian descr..i.bed 
as: 

Degi.nn i.ng at the South 1/4 corner. of scdd section; tl1ence F.ast JJO feet to the 
Tr\le Fa.int of Deginning; theJ1ce East JJO feet c1lo1Y,J tJ1e Sout.h Une o( sc1 .itl 
Section to U1e F.tist bourrlar.y of the UJE 11/\YF.S pr.operty; thence Nor.th JJO feet 
along U1e F.ast line of said Hayes property; thence West JJO feet ; U1e11ce South 
JJO feet to U1e True Point of Deqi1111.i.1-x;J. 

HJIZlHER F.XCEF'r.1 NG those portions of l:J1e l.,m:l ln the West 1/2 of U1e S011U1west 
1/4 of tJ1e Southeast 1/'1 , arr.l in tile Southwest 1/1\ of Sectlo11 JJ, 'l'l::Mnsldp 1J 
Noc-th, Hatr,Je 6 r:.ast, Humboldt Meridian , as conveyed to I.I.ITT lll\VES et rnc, by deed 
recotTled :July 1, 1955 , in Book 352 c1t p .. 1ge 253, Offlclr1l. Re<--..ords o f S.iskiyou 
county, ly ir~ Sou'Uierly of the line descr. ibed as follows: 

Commencit¥J at a point on tJ1e Soulh line of said section 33, from whid1 the 
corner comiron to Sections J mid I\, Ta,mship 12 Norl:h, l@nge 6 F'.ast, lhm,lx.,lllt 
Meridian, c1nd sections 33 a1xl JI\, 'l'a,mship 1J Nor.th, RmXJe 6 l:'.i.lst, lhtmbol<lt 
Mer~idi.an, be21r.s South 88 51' 14" F.ast, 1769.19 feet-. , sa id po.int also being 
EtY,Jineet·'s stat.ion 111\11 47917"7.35 P.O.C. , c1s established from the L'i0l'l<1t:t.11~nt of 
[\iblic Works 1961\ Survey betwee.ll Sc~s B,:ir anc1 Tl er.eek R0c"ld Ol-Sis-96; thence 
fr:om a tangent whid1 bears North 47 20' 27" West , a l or~ a curve to the lef.t, 
having a rndi.us of 1000.00 feet, U1rough an angle of. 07 J"7 ' 11", a distnnce of 
1J2.99 fP-et to Engineer's Stat.ion 111\11 401110 . JI\ E.C. , as esLc,bl.ished fr.om said 
survey; tJ1ence North 35° 02' 22" r::ast, 1006 00 feet to a point her.e.i 1100.lc,..,, 
refer.red to as Faint 11 1111 , tJ1enc·...e NortJ1, 51\ 57' JO " West 180 feet nYJte or. less 
to lhe f'..<lst line of the West 1/2 of U1e SoutJiwest 1/ '1 of tJ1e Southe<1st l/ 4 o r 
said Section 13, bebng the 'ffi\JP. f'OINl' OF nrx;TNNJNG of this 1.i.ne; U1e11ce, 
conU nuirq North 54 57' 38" West, 610 feet to a point for a tob\l distcmc:e o( 
790 . 4 2 (eet from said Polnt 11 0 11

; U1<:!nce Sou&1 35° 02' 22" West, 31\ . 00 feet; 
thence, from a tmx}ent which bears North 54 57 ' J8" West, c1lgng a cur.ve to tJ1e 
left, havi1~ a n1d11.1s of 1266 . 00 feet, thr.rn.19h an c\ng.le of 11\ 29' 35", a 
c1 i stance of )20. 21\ feet to a po i.nl her.e.i nbelow refer.red to c1s Point "C"; thence 
North 69° 21' 13" West 520 feet, more ot" less, to tl1e West line o( the Fllst J/2 
of tJ1e ~st 1/2 of the Southwest 1/1 of said Secti on 33; tllence conU nufrq 
NortJ1 69 27 ' 13" West, 290 feet, more or less to the SouU1 llne of the Nor.th 

( Con t.i.nued) 
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J/2 of the ~0~1 J/2 of th0 SoutJ1ei1st 1/'1 o( tJ1e Southwest l/'1 of ~ection )J; 
tJ1ence cont1nurng North 69 27 ' lJ" West, '17 feet to a pol.nt, her.ernbelc,...r 
referred to as Po.i.nt "D" for a totnl distance or, 857 . 37 feet fran sa.ld I"oi11t 
"C"; thence fran a ta~ent whid1 be.,r.s North 69 27' lJ " West c'\lor~ " curve to 
the left, having a radius of 5066.00 feet a d.i.stance of 355 feet, nor.e or less 
to tl1e West line of the Southeast l/'1 of tl1e Southwest 1/'1 of said Secti.on JJ; 
U1ence continuir~ alrn~ last said curve, a distance of JJ5 feet tg a point, 
here l nbe.lc,...r referred to as Poj nt "E", tl1rough a total at~le of 07 "8 ' 15" and 
a total distance of 690.03 feet fr.om sa.id ['ojnt "D"; thence NortJ1 ,n '11' 1.11 11 

West, 178 feet, oor.e or less, to U1e South line of the North~est l/4 o( tJ1e 
Southwest l/'1 of said Section 33; tl1ence contlnutng North H '11 1 H" West DO 
feet to 8 point for a total d .istance of 316.31 feet from &"lid Polnt "F."; thence 
Norl:J1 76 12 ' 0'1" West, 128 feet, 1rore or less, to tl1e Po.Int of 'l'ennlt113tJ011 or 
U1is line on tJ,e West line of U1e f,c1st 1/?. of the Northwest 1/'1 of tJ1e 
Soul:J1west 1/'1 or said Section JJ . 

f.XCl~f'l'JNG 'I11EREf'Tia1 Umt portion U1ereof .lyh1g S0utJ1erly of the l.Jt1c descr.ibed 
clS [o.l J.CMS : 

ConlllV:nc.ir--q at sald E1~inee5's stat.ion 111\11 '101110.3'1 E.C., herein"have 
c-lescribed; tJ1ence North 5'1 57 1 JO" West, 159.66 feet; tl1ence S0uU1 35° 02' 22" 
we5t, 225. 00 feet to a point herei nbelCM refer.red to as Point " f"; tJ1e.nce NortJ1 
11 17' 26" East, 17 feet, rror.e or less, to tJ1e S0t1tl1 line o r: said Section JJ, 
being U1e TRUE f01Nl' OF mx:;TNHTNG o f thjs .li.ne; thence contlnui,sg ttor.U1 11° 17' 
26" FA~st, 120 feet to a pobnt for. a total distance of 1)6.57 feet (r.om S<"llcl 
Point "f"; thence No5tJ1 5'1 57' JO" West, 575. 76 feet; tl1ence fr.om a t.,nge11t 
wl1id1 bears NortJ1 5'1 57 ' 30 11 West, alol]:J a c.,, .. n~ve to tJ,e le(t, havh--q a radius 
of llOO . 00 f:eet6 through an at~le of: H 29' 35", a distance of 278. ?.5 feet: 
U1ence Nor.tJ1 69 27 ' lJ" West, 1.15 feet, nore or less, to the Poi 11t of 
'l'ermination of tli.ls line on tJ1e West line of tJ1e Fast 1/2 of tJ1e F.ast 1/2 of 
tl1e East 1/2 of the Southwest 1/1\ of said Section 33. 

/\Tso EXCEF't'lNG •mr::REFTICT'1 that portion ther.eof conveyed to t;:f:WIN T. Mc:Mi\lllHS, et 
t ix, by Deed r.ecoroed January 19, 1965 in Dook 512 at page '157 , Of.flclal Reconls 
of Slskiyou County. 

'J11e beadtYJS used in tJ1e c1have desc r .ipti o11 c1re on tl1e cali.fot111n Co-onllnate 
System Zone 1, and U1e distances ar.e surl'r1ce . 

PJ\RCEL II : 

'lhat rx>rUon of the larrls ln U1e SoutJ1west 1/'1 of the Southeast 1/'1 of SecUon 
JJ, 'l'own..c:;hip 13 North, Rarqe 6 f.ast, 11.M., conveyed to tJ1e St.ate of Cr\]J(omia 
by d eed recorded December 15, 1965 i n nook 52'1, Officlal Records, p.'1ge 90, 
S1sld.you County Records, lyi1~ Northeasterly of a line described as follc:Ms: 

Conore.nci.rg at a pojnt on tl1e S0uU1 line of said Section 33, from whldt tJ1e 
corner. common to Sections 3 a1rl '1 , Townsldp 12 North, Range 6 F .. ,st, 11.M., a1rl 
Sections JJ and 3'1 , Township 13 North, Hat~e 6 F.ast, H.M., bear.s SoutJ, 88° 51 ' 
H" East, 1769.19 feet, said point also being Engineer's stat.ton 111\11 '179177.35 
P.O.C., as established from tile Oepnrt..me.nt of: Publlc Works 196" survey bet\<JeeJ1 
S~s Gar arrl 'l'i Creek, Road Ol-Si.s-96; U1ence from a tangent tJ1at bec1r.s NorU1 
1\7 20 ' 27" West, alo~ a cur.ve to U1e left witJ1 a radius of 1000.00 f.eet, 
tJ-10ough an ar~l e of 07 37' 11", for a d i..stan?g of 132. 99 feet; thenc e Norl:Jt 
JS 02' 22 11 East, 100. 00 feet; thence Nor:th 5'1 57 1 38'' West, 102 feet, trore or 
less to U1e Poj nt of Intersection with the &!st Line of saJd lard, last sa.ld 

(Cont.lnued) 
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po6nt beJrg the '.}'RUE ronrr OP RFGlNNHIG of tJ1i.s p,,rcel thence contlrntltxJ Hor.U1 
54 57' 38 11 We.st, 117 feet, rlY)re or. less to U1e fbj nt of 'I'ermJnat .ion of tlds 
line on the North line of said lm-x.ls. 

1he beorir~s used in the above description are on the califomia Co-oroln 
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~, -- -r-------'~~---=--~---~-------~4~1:2._CJ 
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i 
I 

' 

The Unite<l States of An1erica 
Homestead Ctttltlc:lte"Nle ...........• ...... 

Al'f'licetiou 'ia. ...... 0. C./ .. i. .. ~ .(?/ .. <' I .J. / I 

To all to whom these presents shall come, Greeting: 

'Whereas, TI-,, . 1,e.a- been· t!t-poeit..d · i1t -the B£~ER:I L bA:-.' i)-Of:FIC-E-«-ti... t:n~ Sl.81<'1! a Cnmncui: 
c.? / /l' . . 

or Tin: R.i:cisTµ or nu: LA.-.o. o,·nct AT .. . r .{ _( f . <,- r .. t1 /.,. J ri t c. L ,--.. j ., , , re_.,., /, n . .,., -(- r / , ,. ~ , l 1/ ·t"./<./r1T ,, , r; 1. :/, ,,< J. r,l/, ,, , ,( ,7 (--<""(.,; .. f'" · . .. . .... ... .. , .. .. , ........ ............... , 

whereby 1t >pp<'~l'8 thnt, pursu.:iot i.o the An of Coni;rcss nppro,·e,J :0th ll~y, li<i1, "To Secure Homtstuds 

to Ac!u:,l Set!lcrs on the Public Domain," ~od tht ~cu supplement:\) thert'to, the d:um oC... - ...... .... ............ .... ........... ':.?.':'P"'';~::J 
_;;1·1 ,;•,,./.{ l/';-,1,..//,·~, . ..., h l "l'' ·h-~ __ , d' .. ~ . 

... ... .. . , .. .. ..... _ ....... --'··· ···· - · • . .. .. ·. .... •••• ...... .. !l8 >een es- lab t"U auu t.MV ronsumm:l\.t"U. ui con-

formity to bw, for the. r;-__r ! . ../.f.: . /, ."1/./'· r-·· f-~i~. r< rf<, ,!.. f.:_ ( , . .<.', tf- 'f.. ... :r('.: .. : / .. . -:J.".:: IJ:A.- -

(~ (l ,./ /- 1,(,,(.J'<-,'t_ /7..·/ . . ·· 1 t;A ,C./ j-./, ( . 'j ,.. r, r.:-/.c. ·('< L ,,t-, ./«A ·I I'.(. I J,; , i 4 (.--;T, _( · 1 
~Cd' ,t- / ~ 1/ 7~ l'/;_(/ ./ n'. / /t:. ~ ..1./ '1, ,._('<- t(:'(. L,, 7 ~/ f/ / 11" -Lt' / , /.., t''t./. > 

~a .-1.. ·l /1 l · 't ./, Cr;_ r, 1 · d/-t <.· L-·tj-·· t<-<,·c « ,•,. rf. (.-/ 1J. · 7/,.., /!- /, t'.! 'j(-

7. c:/L..1.- J t'- ,. r '/1-<- < . , .,., /-'.;, ; , "- 1 rz. 1 ... -,;£ .-t'/, < 1 ; ·,--1: -r/; , , •c . .., /'--.;;,<.u, .. a+ 
j/• ( -: (,{' ( ./ J.. /; r< 7>7-' (./, ,(. / f.r t (:·/-u ( ~ .,/ / J rU rt f / i;../._ / (/' .(:'/ , ( . ' -~- I<. <4 

,.U :( ./ /-- f'<-<. r,. , 1. t"J. t, •' / / 1 .. (. , ./ / f< 1.-/,.( .C<. ..I.. r r~-<. (7 _ i...,e::..,1.-,'T ;(:/c / 'l, r· ! t:;,:j-
/ ' . . fa ,. . .,,_ 

L < ·< ..t..;, f <1. rt. 1 rr. : _ _.,.1' ( ~/1. <: · J. ,-- u t;;.1. <, ~/ .., f-'- ,. (I' ~ ·r.z i..: .. , 1..~/, . ..-..-- _. r-r., r::r,. , ,. ·, 1. 

'1--<t.-<" : (7' (_ -,Z:, .r./. , _ "?u-1r/,. ,-,.,.~ ·,J. ,<-4 1 1'"'t' ,!~/7-_ c/, , _,,-,,r-,- , ,, ,. ,,...,/-;µ.,.,. . ~ 
11, , rf/7 ,_. ,; ; ,1..,. ,.../. . .,,, ,. 1& ·-r"<--·. , .,, ,,1.. r-( ,,.,. ,. J/,-c"f' •«·· ,. -/,-/ ..., -·,-" N"'.r""..,,,. I 

/"' ' ~ 1 r ( r; 1 '/ (
1 

J(- ,,9, ,,•/.J..ft ·{,..~ ' A- , c:, . 1 '7i- .. -'r-. <"0<·,, . ""~< 1.£,,; . . ~A..L< .. • ,.,.:,,, ~,. , "....,t..--'-..,.,.,,.~ . · 
.1_1,, i i , /: · " r: . --./- ·,tifr, ,.7,-, f, ,, ( y r r, ..,/ . ,1 (-/ / ·. <r,,,,,(·r-fdr·;:;,,ui. , d . , r,. / ,. " I 
. (?nJ• ,1, r .1 1;- n · ~ ---, ( u r._A'- , , ~',; " "/ ., .l l ; .I ; .,()~lr..1. .... • ,,,· _ 

'oeconim;; to tbe OrnciAL Yt...,T o( :;fi,e :::uncy or}'he /saiu 'fund, retun,cd t.c l~ GF-\ERAL l.A.\D OFFICE ·· 

by tbe St'll\"EYOII Gz:xEJUL: 

Now know Ye, 11,at there is, therefore, i;r~nt.ed by the \;nil.Cd S1:11cs unto :'.'.~ G:J!d 

.......... .. _ ................. ....... ... .. .......... ... ......... ... ... .. .................................. .t he tr.:,t of bnd alon• dcsr ril-ro 

To ha\'I: and 10 hoid tbc S!l id tr.id of Lan<l, Wi Lb the oppurtrMnrc.s lhereof, unto t he &:U<l .. - .. ::' f ... e .. ,. ~.' ' .. '?. / .. ;--

.•.. " ..... ..... .. . " . ,:l.Dd t.o ....... .i:"/ 1 .. ~.::. ....... ,_ .. // · ··i·-.y;··;·~-·~r-;;·r·-;; .. "t::~ i .. ;;.-;··;· .. ·r ............ .............. ····· 
heir.I and o.ssi:,'11.S,!orever; subject to any \'C&te<l or.d accrued ,•:atcr ri~hts for ir.inin;:, n,,kultural, uinnulurtur-

ing, or other purpO!eS, nnd ri;;hts to ditches ood rt'~cr.·oirs used in ronnec·.tic,n 1"ith EU<·h wntcr ri~hu, ::., mny 

be recognized :w<l ockoo,\'Jed~cc liy the IO<'ru cu6loms, !:1,l'tl, nn<l dtri&ions .,f r<,Urt.l, . ,..,.1. •li!e- oul~tt'P."" 

right -of. Ute- ·propMI-Or or a "ei-· lod<--+o·~tr.,tt-.,.,J. .- l~th<-refn,m,~~.~-e-,wun, l.e funnd 

to pen.-t--or· in~n;eet. the pl't'llli8es hereoy;rra1Hed, as provi-lNI- i,,,.-.iaw. And tht-re is rt'Ser.·ed from the 

lands hereby ~'T:mted. o right of woy thereoo for ditchell or cnnol,, rol1dlrurted l,y the authority of the 'l:nited 

St4ta. 

In testimony whereof, r, ... .::..:t. .u.u .. '.J.~f. /...L ...... . -!.f.., ... ":/...~.'. f .t..: ... .. . PnrA11>r:,,., or T>l1: 

'(;,;1T1:1> Sun:s or .h,r.mc.,. h,i,·e c:iuscd these lctkrs to Le made Pltent, and lhc eeru ol the Ct,;£RAL LA,;o O,·nc£ to · 

cmsx ,., .. m, h .. ,,. " ~. c,n ,, fo,.,=,. .. . fr.,, ... . / .. ,, • "' -- , ,. I 
be hereunto affixed. 

[6LU.) 

0 / · n · ,. / · Lo-' h d n'- i day of ........... ,.'. . . . ..... ,........... , in t hi! )'C!\J' o/ OUT "' .one t OUS!ID u~ I 

hundr,:d and ... ( .~ .. ( .J..:.~.' .. -: .. ~ .... ~ . . .. , · and oi ti"' I ndcpcmh·u<t' of the 

United Suit.c,i the ooe hundred and .. • f .. .7..' .~ .i. t:,-: ... -: . ./.. '. .f .' / , . ,./ ' , ( . r:-_ 
Bl· TIU: PJWIJl>u, ....... // : .. :~':: .... .. . ,d .. ::/..'.'.,/. .. ( -::; ........... ............... . 

By ..... ::·:::::z.1;.f/::::>~1~:~:-f; :1-~:-~ ............... . ~~~t"~': 
JI~ of the Gencr:ll La.nd Office 

r I .. r.: ~ ....... ~',-4 .1 · ___ ;., .. ,_ ?. .• 
') j 

. ...... County Hrcon!er 

.- .. ._,._.__. 

I 

' . 
i
i 

j-! 
l 

~.c::z:-s---., . . _--_--.,..,..------------~~7-":7"".:-=-=-
··· ·~·-· · .. M-- · 

- --··---- ··· :• .. ! ' 
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D··e \ b-, 1~ AL Lu l-fR rc f\ \. vJ~ ~ ~- STA-N'Sir~ l ~Cr:, ·-+, 
':' CJ·. C) 
•. ) ' ... 

/J/ "' ,/ - , a /,'. # ' ,/ /' . . -:-7 - t1 /.' .-;/ -~ • 
..,// (7'/J ((, c/./ / 7. /'/rt!';, . f/ -1,,. C:7/ /..;,,,,--·,~ ,/ / ?r,, ?-. r .V<, ,frl ~,.-/ l ,,,-/1 r.,, ,, ? 

./7 / 7 .• /.: • ,,/ / , ,, -. -~ / ~ , 
r, / 1 ~-rrf' r· l .///-7// .7:?:f cJ/ '7? ('/~ // ·?? ?./ O r -:/C? /- ~ f /;7 / /·7// ,,-.__, < ~ 4.-·~-,,;Y' 
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Notice: Is hereby given that I have taken up and hold for 
mining and for purpose of irrigation six hundred inches of 
the water running in Stanshaw Creek. So called the water so 
taken, being carried first by ditch and flume , to and past 
my dwelling home ; second by.ditch and flume running up the 
Klamath River to my upper f ,eld, said creek being in Dillon 
Township, State of California , County of Klamath. 
March 25th. A.D. 1867 E. Stanshaw 
Recorded March 25th. 1867 at request of E . Stanshaw 
B. W. Janks Recorder 

Notice : Is hereby given to all to whom it may concern that 
I have taken up and hold for mining purposes one hundred 
inches of the water running in the creek, that emptys into 
the Klamath River on the west side and directly opposite the 
head of "Lay Bar", and known as the " Frenchman ' s" Creek said 
creek being in Dillon Township , State of California, County 
of Klamath 
March 25th. A.O. 1867 E. Stanshaw 
Recorded at request of E . Stanshaw March 25th . A.D. 1867 
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Stanshaw Creek Water Conservation Project 
Issues and Concerns by Stakeholder 

Marble Mountain Ranch 

Contacts: Doug and Heidi Cole (530) 469-3322 

• A reliable water system that provides enough flow to produce 35 
kw of hydroelectricity for business purposes. 
Water for domestic use . 
Willing to return hydroelectric tailwater flows to Stanshaw Creek . 

• 
• 
• Willing to pipe entire system and decommission ditch from pond • 

a,,---
to Irving Creek. i /... >-J 
Needs enough water to maintain existing pond. Overflow wi 11 ~ t,(' ~ 
irrigate pasture. 

• 

California Department of Fish and Game 
- , ' l, .. ,. J , r . ' . ~ 

- ' S 'v •,,~ ', \ --l , ·' • t . .__ • \ \,, ' 

Contacts: ~ark Elfgtft..5530) 841-256~?. Jane V
1
orp~g~l (53~) 22~.~~ 124 . . -: 

1 
~' f 

0. 'S c: ~-)' r ;;_ - I ·11t{ i' ,t} \ 1-- C.....··! , -,,·1,.\'1.tl( ,.I c:.•,rpL,1._J ~-- : f ... r f__ ... • <-- ~ 
• YearJound bypass flow of 2.5 cfs to be measured at the culverts -

below Hwy 96. Total streamflow be bypassed when flow is lower 
than this amount. (CDFG may require additional bypass flows in 
the future if conditions change so that 2.5 cfs no longer maintains 
connectivity.) 

• If water in Stanshaw Creek is less than amount needed to run the 
hydroelectric plant, then water for power generation should not be 
diverted and the entire natural flow of Stanshaw Creek should be 
bypassed. 

• Improve the ditch system and/or update the hydroelectric system to 
allow for power generation and domestic use while diverting less 
water. 

• Return tailwater from hydroelectric plant to Stanshaw Creek. 

, c~'fft!td· 1hiO ,:1Ll Ftr' o. s ~r5 . , • 1 1 to .. t.ri\ 
., I· r\ ,l f' \ yclv·c 0(..t,t, l <;i\, ... tv( ( d.tl,Ht~ r"· L04'~ t.. . . Ct/' ,, 

• L ft t. t I 'tf;l'. ~(! V V\ I ' .. ( • ( ' b ~ 
, b~ G J. fb f p l'e/- e J itjA1',./ \ti ~d.,fl' 1--\' 4-i CC "'' <' s '·' ' 

~bov~.c.~lvev-~ . ,-: · -- . _ .l, JAH ~· 
.; )tMA;l \ o\.&~e--11 i ~ 1.,t,_2uO 'I"' ~'1 

.) 
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NOAA Fisheries 

Contacts: Margaret Tauzer (707) 825-5174, Richard Wantuck (707) 575-
6063 

• Limit flow diversion to a maximum of 3 cfs. Control flow with 
head gate ( adjustable undershot weir, notched weir, orifice, 
dimensional flume, etc.) 

• Screen intake to prevent entrainment (NOAA contact Richard 
Wantuck 707-575-6063 

• Return diverted flow to Stanshaw Creek upstream of Highway 96. 
• Minimum 1.5 cfs bypass flow below point of diversion (POD) at 

all times. Bypass flow assumes tailwater from hydro will be 
returned. 

• Install and maintain permanent staff gauges at POD or perform a 
comprehensive biological and hydrological study to identify an 
alternate biologically based bypass flow. 

• Provide CDFG access to all points of diversion and places of use 
for monitoring compliance. 

Karuk Tribe 

Contacts: Toz Soto (530) 627-3116, Ron Reed (530) 627-3116 

• Return diverted flow to Stanshaw Creek upstream of Highway 96. 
• Screen intake to prevent entrainment 
• Improve the ditch system and/or update the hydroelectric system to 

allow for power generation and domestic use while diverting less 
water. 

• Coordinate with agency and tribal fisheries biologists monitoring 
Stanshaw Creek connectivity to minimize diversion in order to 
maintain connectivity. 
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\ • Required bypass flow be determined in one of two fashions: 
\ o If full diversion is not allowed, the flow should be visually 

estimated to maintain a small, hand-dug ditch between terminal 
pool of Stanshaw Creek and the Klamath River 

o If full diversion is allowed, a device shall be installed at the 
intake capable of bypassing sufficient flow to maintain 0.7 cfs 
below Hwy 96 culvert before any water is passed down 
diversion ditch. 

• The complaint filed by KFA be closed. 
• Parties give serious consideration to a physical solution similar to 

.. . . t~a~ dis;cus~~d /.n}he Sta~f~e~o~,of !nvestigayor- ·' t'- I ¥~,,( ( . .: ./r (_ ((\'t 
·--~;ath·F~~;st A}lia~~;- '- x, A \* c,c.l · I 1 

• r , . c · - . r 1 ·; 
1 

Contacts: Donald Mooney (Lawyer) (530) 758-2377 

• The State Water Resources Control Board (SWRCB) coordinate 
the study a publication of an Environmental Impact Report to base 
minimum bypass flow requirements on. 

• The SWRCB conduct a hearing on the Cole' s application. 
• A detailed monitoring plan be outlined. 
• Hydroelectric tailwater flows be returned to Stanshaw Creek above 

Hwy 96 culvert. 
• Minimum bypass flows be agreed upon through consultation with 

CDFG, NOAA Fisheries, USFS and Karuk tribal biologists. 

Cal Trans 

Contacts: 

• An application to excavate a ditch and lay return pipe along the 
inside comer of through cut on Hwy 96 between Marble Mountain 
Ranch and Stanshaw Creek be filed. 
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US Forest Service 

Contacts: Brian Harris (Acting Orleans District Ranger) (530) 627-3291 
Leroy Cyr (530) 627-329 J 

Leslie Burroughs (530) 627-3291 

• Apply to FERC for hydroelectric use. 
• Landowner must request from the US Forest Service to use water 

for hydroelectric use. \ 
• No excavator use in modification on ditch. 
• ~o~k 

• 

• 

• 

• 

• 

• 

~ 

Wo..te r v se.. rv--~ -J o..fe ~ Er . 
·,:. ~ IL I. ,r@:: ,. 
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Stanshaw Documents Index 
as provided Under Cover of Mid Klamath Watershed Council undated letter received October 25, 2012 (in 
order provided) 

1. Grant Deed Doc# 94018121 recorded 12/30/94, Siskiyou County 

2. Undated, no author identified, document titled "Stanshaw Creek Conservation Project Issues and 
Concerns by Stakeholder" 

3. USFS 5/8 (no year) letter from Wm Heitler, District Ranger, to Felice Pace of Klamath Forest 
Alliance. 

4. USDA 08/17/1964 memo from Jesse Farr, Regional Attorney Office of the General Counsel (SF) to 
Regional Forester Attn L. P. Slattery regarding pipeline ROW in national forest 

5. USFS 03/09/2000 letter from John Grunbaum fisheries biologist to Yoko Mooring of sWRCB re: 
A29449 

6. USFS ltr 08/11/10 from Forest Supervsor to Douglas Cole re: FERG jurisdiction over proposed new 
penstock, power plant and outtake pipeline 

7. NOAA 03/08/2000 protest to A29449 

8. NOAA 11/15/2001 finding and protest dismissal terms for A 29449 

9. DFG 11/20/01 Memo to SWRCB re complaint investigation relating to A29449 

10. NOAA 070802 letter to SWRCB re: complaint by Klamath Forest Alliance 

11. DFG 1600/1606 Agreement with Marble Mtn Ranch 1999 

12. DFG 070505 letter to Doug Cole, Marble Mtn Ranch re: A29449 (?) and DFG protest (small 
domestic use application up for renewal, and unauthorized diversion referenced) 

i 

13. DFG memo 020707 to SWRCB re A29449 

14. 030901 Mooney ltr to NOAA, USDA, Coles - 60 day notice of intent to sue (Konrac Fisher adn 
Klamath Forest Ajliance) 

15. 062402 Mooney ltr to SWRCB re: complaint 

16. Undated document authored by Bill Heitler re: 032201 meeting, "Stanshaw Diversion Meeting 
March 22, 2001" (Heitler was Ranger) 

17. "Case Report Stanshaw Creek Water Diversion 10/19/2001 
Ukonom Ranger District-Klamath National Forest", author not identified. Subsections titled Problem, 
Chronology, and Issues. 
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18. SWRCB Notice of Application 29449 dated 03/27/1989 

19. SWRCB 09/15/1998 letter to Coles re: "Unauthorized Diversion ... " discusses pre-14 claim 

20. SWRCB 070201 letter to Coles re receipt of Klamath Water Alliance complaint 

21. USFS 01/18/01 Memo re Water Right Complaint meeting Marble Mtn Ranch [note- Jan G was Cole 
atty at the time] 

22. SWRCB 052302 letter to Mooney and Goldsmith (Coles) re complaint reporting Complaint Unit Staff 
conclusions. Water Rights identified: Small Domestic Registration D030945R; A29449, and pre14 claim. 

23. SWRCB undated Memo to file from Complaint Unit (Chuck Rich and Michael Contreras) re: 
complaint. (header dated May 23, 2002) 

24. SWRCB 082202 letter to Klamath Forest Alliance re: complaint, Mooney letter of 062402 disagreeing 
with Complaint Unit conclusions. (Implication that power diversion is separate, or if not, not covered by 
pre14 claim.] 

25. SWRCB 110905 ltr to Coles re CEQA MOU 

26. SWRCB 120606 ltrs to Cole re: response to NOA protest dismissal terms of 11/15/01, and to DFG 
re: what DFG protest dismissal terms would be (stapled together) 
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Marble Mountain Ranch 
Stanshaw Creek 

Water Rights Report 
 

 Supporting Documents – Reference Documents 
 

• 1867claim_copy_of_original 

• 1867claim_typed 
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Notice: Is hereby given that I have taken up and hold for 
mining and for purpose of irrigation six hundred inches of 
the water running in Stanshaw Creek. So called the water so 
taken, being carried first by ditch and flume, to and past 
my dwelling home; second by,ditch and flume running up the 
Klamath River to my upper fiteld, said creek being in Dillon 
Township, State of California, County of Klamath. 
March 25th. A.O. 1867 E. Stanshaw 
Recorded March 25th. 1867 at request of E. Stanshaw 
B. W. Janks Recorder 

Notice: Is hereby given to all to whom it may concern that 
I have taken up and hold for mining purposes one hundred 
inches of the water running in the creek, that emptys into 
the Klamath River on the west side and directly opposite the 
head of "Lay Bar", and known as the "Frenchman's" Creek said 
creek being in Dillon Township, State of California, County 
of Klamath 
March 25th. A.D. 1867 E. Stanshaw 
Recorded at request of E. Stanshaw March . 25th. A.O . 1867 
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