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STOEL 
RIVES 

Ll p 

November 29, 2012 

VIA EMAIL AND REGULAR MAIL 

Attn: Mr. Bob Rinker 
State Water Resources Control Board 
100 l I Street 
Sacramento, CA 95814 

.e 

BARBARA A. BRENNER 
Direct (916) 319-4676 
babrcnncr@stoel.com 

500 C,r,'lo Mzl s,:t, 1h00 

Sr,,~amcrit1, C?..iffor•1la 95Rl4 

Re: Supplemental Information for Initial Statement of Water Diversion and Use for 
MJM:A029449; Statement No. 15022 

Dear Mr. Bob Rinker: 

· The purpose of this Initial Statement of Water Diversion and Use is, that in conjunction 
with a USGS map, to provide the most current information required by the State ·Water 
Resources Control Board in order to reactivate Statement No. 15022. Below please find 
supplemental information to be attached to the Initial Statement of Water Diversion and Use 
form. 

Supplemental Information 

E. Place of Use Description 

Address: Marble Mountain Ranch, 92520 Hwy 96, Somes Bar, CA 95568 
Acreage: Approximately sixty-five (65) acres 

F. Purpose of Use Description 

The California Department of Fish and Game has indicated that the fishery may benefit from an 
approximately 1 cfs bypass flow in the stream. When there is adequate flow, Mr. Cole makes 
every effort to provide this bypass flow. 

72758340.2 0042949.0000J 
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· Attn: Mr. Bob Rinker 
November 29, 2012 
Page2 

H. Quantity of Water 

The 178.5 acre-feet provided for December 2012 is an estimate based on the conversion from the 
3 cfs anticipated diversion for that month. 

·I.Recent Water Use 

The Coles have stored water in a pond that is filled with the out fall from their power plant, with 
a pond outlet that continues across the ranch and ultimately into Irving Creek, and thence to the 
Klamath. This is a permitted pond and provides for irrigation, fire protection, and recreational 
beneficial uses. 

Within the last five years, the maximum water use is calculated from a maximum rate of 
diversion of 3 cfs per month, which converts to 178.5 acre-feet per month, for a total of 2,142 
acre-feet a year. The minimum water use is calculated using the 3 cfs maximum diversion for 9 
months, and then 2 cfs diversion for 3 low flow months for a total minimum water use of 
1,963.53 acre-feet a year. 

J. Maximum Rate of Diversion 

The Coles intend to divert 3 cfs in December 2012. Thus, this is an estimate based on the 
maximum rate that is generally available at all times except for months of very low flow. 
December, unlike August and September, is not historically a low flow month and therefore the 
maximum 3 cfs is typically diverted. 

K. Miscellaneous Water Use 

Water Conservation - Description of water conservation efforts in current use 

1. Upon purchase of the ranch in 1994 the Coles changed the business model 
from an existing RV/mobile home park with 57 licensed hook-ups to a guest 
ranch t~rgeting a population of about 30 people. The 57 RVs were each 
impacting ranch infrastructure and consuming water, generating sewage, and 
needing the limited power available. The smaller population, full service, guests 
of a dude ranch generate sufficient income with far less demand on the resources. 

72758340.2 0042949-00001 
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Attn: Mr. Bob Rinker 
November 29, 2012 
Page 3 

2. Original flood irrigation of agricultural lands has been upgraded to more 
efficient sprinkler distribution of water. 

3. The original gold rush era cast iron pelton wheel and generator system was 
upgraded to a more efficient bronze wheel and modem generator system in 1997. 

4. Transport of canal water has been continuously improved as the Coles line the 
canal with 1/2 culverts in leaky/ suspect areas of the canal. This reduces loss of 
transported water through leakage. 

5. An original gold rush era flume has been replaced with a permanent fuU 
culvert system also containing a high flow bypass to return excess winter flows to 
Stanshaw Creek. 

6. All Ranch buildings have been upgraded and remodeled with duo pane 
windows, full insulation, fluorescent light fixtures, modem appliances, and 
current building technology to reduce the power demands of these buildings. 

7. Past grant applications have been made to return unused power plant outflow 
to the anadromous sections of Stanshaw Creek, and the Coles are currently in 
grant consideration for on-ground water distribution system upgrades - pending 
acceptance by California Department of Fish and Game. 

Thank you for your continued assistance in this matter. If you have any questions or 
concerns, please do not hesitate to contact Parissa Ebrahimzadeh (pebrahimzadeh@stoel.com) at 
(916) 319-4644 or me. 

,1 1 
B<ist R~gards, .1 ) '/ h ' ; . f j /i \ . I . ,/ . 

. -"• 1 !• I \ 

" }trJ i1 Ol r}l~·7 
!~rba'ra /\. Brcffncr 

cc: Doug Cole 

727S8340.2 0042949-00001 
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e e 
State Water Resources Control Board 
DIVISION OF WATER RIGHTS 

INITIAL STATEMENT OF WATER DIVERSION AND USE 
NOTE: A Statement is not a Water Right 

READ l'HE ATIACHED INFORMATION AND INSTRUCTION SHEET BEFORE COMPLETING THIS FORM 

A. Claims nt Information tP'f!tluJred) 

Claimant Name(s): 

DouglasT. Cole, Heidi A. Cole, Norman D. Cole, Carolyn T. Cole 
Mailing Address City State Zip 

92520 Hwy 96 Somes Bar, CA 95568 
Phone Number I Email Address (if available) 
530-469-3322 guestranch@marblemountainranch.com 
Agent Name (if applicable) 
DouglasT. Cole 
Mailing Address City State Zip 

92520 Hwy 96 Somes Bar, ... CA 95568 ... 

Phone Number I Email Address (if available) 
530-469-3322 guestranch@marblemountainranch.com 

Land Owner Name (if different from claimant} 

••·wm"~ 

Mailing Address City State Zip 

B. T ypa of Claim 

Check the box(es) which describe the type of claim(s} under which you are diver1ing water. 

D Riparian @ Pre-1914 D Court Decree D Pending Appropriative Application 

If you checked yes for Court Decree or Pending Appropriative Application, list the decree number or applicalmn 10 

C. Water Course Description (required) 

Source Name at the point of diversion l T ribvtary to 

Stanshaw Creek Klamath River 
D. Leaal Land Oescrintlon lreaulred} 
Provide the location of the Point of Diversion using one of the following methods (check one box and enter coordinates, if applicable). 

0 Latitude/Longitude Measurements: Latitude: 41 A 72760/Longitud~: -123.503764 

D California Coordinate System (NAO 1983): 

0 USGS Topographic Map with point of diversion labeled on map (if checked yes, please attach map} 

County (required) I Assessor's Parcel Number(s}, if assigned 
Siskiyou 
Provide Public Land Description to nearest 40 acres (If assigned) 

SW Y. of the NW . Y. of Section 33 ·-· Township 13N . Range-6E . B&M H ···--·- ---.. ·---

E. Place of Use Description (required) 

Provide a general description of the area in which the water was used. 
See attached 
Provide an outline of the Place of Use using one or both of thefollowing methods (check box indicating each map attached) 

@ USGS Topographic map 0 County Assessor's parcel map 

F. P\Jrpose of Use Dsscription (required) 

Provide a listing of use types (see instructions for a !isling of water uses) 
Power generation, domestic use, irrigation, stock watering, fire protection, in~stream flow fish passage 
Number of Acres (if applicable) i Persons Served (if appiicab!e) I Stock Watered (if applicable} 
Approx. 65 acres f 30 Average Peak approx. 500 at fire camps 25 Head 

CONTINUE TO PAGE 2 

Additional copies of this form, instructions on how to complete this form and water right information can be obtained at 
hHp IN/WW waterhoa1d,; ,;a 4c,v/wat..ir<ightsiwalc•r __ ,,,,\,,'. ~.'rr(>grnrn-,'rliv,-r,,;n;,. use/. This form version will expire on 12/31/2012. 

i 

I 
I 
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e e 
o1VERS10N w;RKS NAME Stanshaw Memorial C 

G. DIYINSlon Worfcs Descrlmton l1'1Mllirecll 

s'FarT ~01vm Wor~ lff~· s aw emona anal ·-···----~~~ which diversion commenced (or specify:::: known year) I 
-Lisi any related existing water rights, if applicable (for example, an appropriative right using the same diversion wofk.-.). 

·---
Type of Diversion Faelltty (select one) 

IIJGravity Ocreel<Pump 0WtiUPump 00lher (please specify}: 

Method of Measurement R Weir 
(died< one box} Electric Mater 

fjFlume 
' Estimate 

Fl lrrline Ffow Meter 
Other (ple81* specify) 

C~ao1y of Diversion Work.$ (specify unit of measure) 

eJers Qgpm Ospd 
i rr~acity or Storage Tank or Reservoir (if appficab!e) 

0Gal<ms ~Acre-feet 

H. Quantity of Water Diverted (Required - If amounts are avat!able, 11st below- otherwfseo check months In which divffllion OCCUl'Rld) 

Provide the quan!ib' cf water diverted each month in the tabfe below as measureci in (check one box) 0Ga!lon; OAcre-fee, 

2Ul2 11'8.s lf~.5 fl'8.s !1's.s_Jm.~:~J!!s.~_ ,1'1.01J~f9.01lr1s.s lm.s 1~~-5·;2~.( 
I. Recent water Use 

Provide the anmral water use in recent yaars: 
T--··.-· --"2·142-·-

iOGa1tons [@ Acre-feet l Maxr.num , 

See attached 
I --

I Minimum l ,~o;;,.::>~ IQ Gallons ~Aae-raet 
l ___ .J_ . --"". .. ~- -··- ···--

J. Maximum Rate of Diversion (If available} ··-
If a11ailab!e, provide the maximum rate of diversion acttieved in each month as measured in (check one t)o)() J2icfs 0gpm Dgpd 

2d1r2 jfn 1:roo jrt l~r 
I !:tn i Jul \1us ltpt 1~ l!DV 1~ I 
,ray· i3 

I 

K. Miscenaneous Water Use (afl:9W'el' only sections 11pplicable to your diversion) 

waterCo : Ate ~u currectmploying any methods of water conservation? 
QgYES NO 

--~·-·--•••••ww••,••~--

If yes, d~ ;J water conservation efforts in current use. 
See attach 

. ~ .•.. , ....... .,. ... 
Water Ouality arid Wastewater Reclamation: Are you now or have you been using reclaimed water from a wastewater treatment facility, 
desalination facility or water polluted by waste lo a degree ttm unreasooebly affecls suct1 water for other beneficial uses? 

nYES ..P?f NO 

Conlunc!iy@ usa of ~;:e \Wlter and om~: Are you using groundwater in lieu of S\Jrfac:e watei? 

DYES ~o 
-~-· 

L Certification of Statement (required) 

I declare under penalty of perjury that the infoimation in ttiis statement of water diversion and use Is true to the best of my knowtedge and belief. 

"OAT£: \'j.7..8 ( 1... Q 1l- at ~l~~(A , Cafifomia 

~~NATURE ~~ 1 
untyf' 

-~. ~ole-•PRINTED NAME: p ~ . 
. ( name) (middle initial) (laS'! name) 

COl'lP.ANY NAME: M. ~ble.: ~Oi.J.~i~ 1?..~i.o ~ ... -
UPON COMPLETION OF THIS STATEMENT, ATIACH ALL SUPPORTING DOCUMENTATION AND MAPS ANO MAIL TO: 

State Water Resourceg Control Board 
Division of Weter Rights 
PO Bo>< 2000 
Sacramento, CA 95812-2000 

Addltlonal <;>pies of this form, inslrudlons on how to complet& this form and water right infOrmation can be obtair1ed at 
h!3ll://tm.wJ.)OC?1erooards.ea.oovAvaterrightsAvaler jssues/procramsidivetsion 431. This form version wlU expire on 12/31/2012. 
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UNITED STAT!S 
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FEET ia56 

BARK SH~TY GULCH QUArlANOLE· 
CALJFORNIA 

7 .5 MINUTE SERIES (TOPOORAPHJC) 
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I ne W:;\,:;ti :Store - Une stop sn.1 your maps, world, Un;teO :States, state. Wall Oecor, hie pl ... 

=usGs 
~-;<:u:nr., .. f1u ,r c/J,mf;m!; t~·a1lt! 

The USGS store : ;,~ No 1temi In Basket 1 

<< lladt To store 

Map Locator 8t Downloader R!?.U!w,~,,;\('! ~n C:9.'2,~!t ~~''" • r l 
Oon't see the M•p Locato, 8. Do""loader? ~ I Having ttouble? Call: 1·888-ASK·USGS (l·B88·27S·8747, Seled Option 2) or Write: ','iiH\.?..!til'~ lo, help. 

Search: 192520 hwy 96, somes bar, ca 9 f Acdress or Piac1; .:I -~::..J or Find a place on the map ! ... x 

/ ,I'',.,· <°' NAVIGATE: 

lJ, .. S,,,lliU>.ttr.tm'!Dt.oJ tl)g.ln.kJiru: I .V .. A: ... G<e9j9giq;_! Sv£1L~ 
URL: http://store.usgs.gov · 
Page Contact Information: .l/fil.11.'£10re@usg;;_ . ..lliJ.y 
Page Last Modified: May 17, 2012 

''7"'\ 

· / ,/ /'' Double click to re-center, click and drag to pull the map 

I /' / around, zoom in and out. 
/fOf',{ ,,,· 

" I "'fl' / (i' MARK POINTS: 
:,.,1 .... , / ' 

/ ./ / / Click on a place to add a marker • 

/ / l NOTES: 
I / / ' Swtch betwoen Navigate and Mark Points at any time. 

11 The follo;;;in9 , , .... .i.' ., ;·i.',; _ · appear I.Ahen you .are in the Mark Points mode 
(':. and zoomed in: •us f 7.5 and 15 Minute 

SELECT AND GET YOUR MAPS: 

Click marker • to see an Information bubble showing maps 
available, then dick on "order", "download", or add maps 
your downlcad cart. 

Clear Markersj Reset Map I 
..!2!._de_us ~_p~I 
~us Topo 

\t,1.NT 0~--
( .. -·') ,. \\ \ 
\ { u.1.J J '-· .. 

;t 

'.~\ ~:;. v '.::: \,J 
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• 
State Water Resources Control Board 

NOV 0.2 2012 

Marble Mountain Ranch 
c/o Ms. Barbara Brenner 
Stoel Rives LLP 
500 Capitol Mall, Suite 1600 
Sacramento, CA 95814 

Dear Ms. Brenner: 

• ~ EDUUNO Q, 8RowN JA, 'illlJ GOVIMOA 

In Reply Refer to: 
MJM:A029449 

APPLICATION 29449 OF DOUGLAS COLE, ET AL., STANSHAW CREEK TRIBUTARY TO 
KLAMATH RIVER IN SISKIYOU COUNTY 

By letter dated March 30, 2012,. State Water Resources Control Board (State Water Board), 
Division of Water Rights (Division) staff requested that Douglas Cole (Applicant) provide a plan 
within sixty days to supply information necessary to document compliance with Water Code 
section 1275, subdivision (b). This information is necessary in order to continue processing 
Application 29449. · 

By letter dated May 29, 2012, you requested additional time to gather information about the 
Applicant's claim of pre-1914 right. Division staff granted your request. In your letter, however, 
you indicated that it had become apparent that the Applicant holds a valid pre-1-914 water right that 
would negate the need for Application 29449. 

By letter dated October 1, 2012, you provided information regarding the Applicant's claim of 
pre-1914 right. In the letter, you state that the State Water Board has no authority to adjudicate a 
pre-1914 right and thus has no jurisdiction over the Applicant's pre-1914 claim of right. 

Pre-1914 Claim and Statement Requirements 

The Applicant filed Statement of Water Diversion and Use (Statement) No. 15022 with the Division 
on December 1, 1998. According to Division files, no Supplemental Statements have been filed 
pursuant to Water Code section 5104, subdivision (a). Consequently, Statement No. 15022 is 
inactive in the Division's records. In your October 1, 2012 letter, you indicate that the Applicant 
has made continuous use of water pursuant to their pre-1914 claim of rig ht. 

With limited exceptions, Water Code section 5101 requires that a Statement be filed for a diversion 
not covered by a permit or license. After an Initial Statement is filed, Water Code section 5104 
requires Supplemental Statements to be filed at three-year intervals. Water Code section 5107, 
subdivision (c)(1) provides that the State Water Board may impose a civil liability of $1,000, plus 
$500 per day for each additional day on which the violation continues if the person fails to file a 

CHARLES R. HOPPIN, CHAIRMAN I THOMAS HOWARD, EXECUTIVE DIRECTOR 

1001 I Street, Sacramento, CA 95814 I Malling Address: P.O. Bo• 100, Sacramento, CA 95812-0100 I www.waterboards.ca.gov 

0 RECYCLED PAPER , 
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Marble Mountain Ranch 
c/o Ms. Barbara Brenner 

• - 2 - • 
NOV 0.2 2012 

Statement within 30 days after the State Water Board has called the violation to the attention of 
that person. These penalties are in addition to any penalties that may be imposed if the diverter 
does not hold a valid right or diverts in excess of what is authorized under that right. This letter 
serves as your notice of the Statement requirement and potential penalty. You should immediately 
file a new Statement, or contact Mr. Bob Rinker t9 see if Statement No. 15022 can be reactivated 
so you can file online Supplemental Statements. Mr. Rinker can be reached at (916)-322-3143 or 
by email at rrinker@waterboards.ca.gov. 

Request for Information 

In the Division's March 30, 2012 letter, the Division threatened cancellation of Application 29449, 
pursuant to Water Code section 1276, if the requested information was not received within the time 
period specified. To date, the Division has not received the requested information. If the Division 
does not receive the requested information within 30 days of the date of this letter, Application 29449 
will be cancelled. 

Matt McCarthy is the staff person presently assigned to this matter, and he may be contacted at 
(916) 341-5310 or mmccarthy@waterboards.ca.gov. Written correspondence or inquiries should 
be addressed as follows: State Water Resources Control Board; Division of Water Rights; 
Attn: Matt McCarthy; P.O. Box 2000; Sacramento, CA 95812-2000. 

Phillip Crader, Manager 
Permitting and Licensing Section 
Division of Water Rights 

cc: 

ec: 

Marble Mountain Ranch 
c/o Douglas Cole 
92529 Highway 96 
Somes Bar, CA 95568 

State Water Resources Control Board 
Matthew McCarthy 
mmccarthy@waterboards.ca.gov 

John O'Hagan 
johagan@waterboards.ca.gov 

Taro Murano 
tmurano@waterboards.ca.gov 

Bob Rinker 
rrinker@waterboards.ca.gov 

ec: Continues ori next page. 

WR-6

000719000719



Marble Mountain Ranch 
c/o Ms. Barbara Brenner • 
ec: Department of Fish and Game 

Jane Vorpagel · 
jvorpage@dfg.ca.gov 

National Marine Fisheries Service 
Margaret Tauzer 
margaret.tauzer@noaa.gov 

-3- • 
NOV 02 2012 
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"-- _JIN & UPDATE FQRM 

COMPLAINT I D: 
COUNTY#: STREAM#: FILE#: 

I I COMPLAINT FILE 262.0 ( ,_, 
,_, ,.,,.,) 

COUNTY: 

SOURCE: 

TRIHUTARY: 

COMPLAINANT(S): 

RESPONDENT(S): 

STATUS 

ENGINEER ASSIGNED: 

CURRENTSTATl)S: IFJIIWMI 

FILENAME: I 

~~;~~1qiri~ifr;QNWJff$1-~lij,f$S'I 
T;,:~iqrm[~~1jj}{ji:Sii 

INVESTIGATION INFORMATION 

COMPLAINT RECEIVED: l•mfjt:riJmjlj DIVISION LETTER: ,_, 

ANSWER REQUESTED: ,_, INACTIVE I 
· · STATUS: 

ANSWER RECEIVED: 1-1 
FIELl)INYESTIGATION: 1-1 COMPLAINTCLOSED: ,_, 

REPORT URAFTED: · 1-1 
REPORT COMPLETED: ,_, 

TARGET DATE FOR ,_, ClJRRENT STEP I 
NEXT ACTION: · · · 

CURRENT STEP COMMENTS I 

REQUIRED ACTION: 

' . 

, / / 
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State of California 
Department of Fish and Game 

Memorandum 

Date: October 15, 2009 

• 

To: Ms. Katherine Mrowka, Chief 
Inland Streams Unit 
Division of Water Rights 
P.O. Box 2000 
Sacramento, CA 95812-2000 

~c~~ 
From:\bf :GARY 8. STACEY, Regional Manager 

Northern Region 
Department of Fish and Game 
601 Locust Street 
Redding, CA 96001 

• 
'i ........ "' C 
lUU:t JCT I 9 Ml fl: 42 

Flex--.:.. 
your ,. 
POWER 

~ 
.r11-10-0I 

Subject: Small Domestic Use Registration No. D030945, Certificate No. R480, Douglas:, 
Cple;'Stanstia~ Cre~k, -~iskiyou County 

The Department of Fish and Game (Department) has received your September 3, 2009, 
letter which asks for a written confirmation within 45 days regarding requirements which 
the Department would need for the subject registration. As indicated in your letter, the 
Department has never issued a clearance letter with terms and conditions for this Small 
Domestic Use Registration (SOU). Pursuant to Section (§)1228.3 of the State Water 
Code, registration of a small domestic use appropriation requires consultation with the 
Department. · 

The Water Rights Division (Division) sent Mr. Cole a.letter on November 30, 1999 and 
again on April 8, 2005, requesting he contact the Department to obtain a written 
clearance letter. The Division never received a letter from the Department regarding 
clearance for this SOU registration and consequently, Certificate R480 has not been 
renewed. 

Based on this information, it appears that Mr. Cole has not complied with the 
requirements for maintaining a SOU registration. Board literature on small domestics 
state "In order to maintain a registration, the registrant must renew the registration every 
five years by completing and submitting a renewal form and renewal fee." As stated 
above the State Water Code requires consultation with the Department prior to issuance 
of a SOU. 

The Department does have conditions which must be met to avoid impacts to beneficial 
uses due to this diversion. 

WR-6
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• 
Ms. Katherine Mrowka, Chief 
October 15, 2009 
Page Two 

• 
This diversion was the subject of a complaint investigation with an inspection held on 
October 17, 2001. This diversion is also the subject of a protest on Water Right 
Application 29449 by the Department on March 17, 2000. We understand the Division 
regards these as separate issues, however, the point of diversion and impacts to 
resources are the same. 

As the Department stated in our November 20, 2001 letter to the Board, as well as in a 
letter to Mr. Cole, our primary concerns are for coho salmon (Onchorhynchus kisutch) 
which rear in the lower reach of Stanshaw Creek below Highway 96. Coho salmon are 
State- and federally-listed as "threatened." Coho salmon have undergone at least a 70% 
decline in abundance since the 1960s, and are currently at 6 to 15% of their abundance 
during the 1940s (Department, 2004 ). The presence of coho salmon in Stanshaw Creek 
was established by the Department during a field investigation. The North Coast 
Regional Water Quality Control Board's Draft Total Maximum Dailey Load for the 
Klamath River identifies Stanshaw Creek as an important refugia for coho salmon. 

The Department believes the Highway 96 culverts are currently a barrier to upstream 
migration of fish. The Department, therefore, has focused our concerns and mitigation 
measures on the 0.25 mile stream reach downstream of these culverts. This stream 
reach is characterized by deep pools, large woody debris, dense overhanging riparian 
cover shading the stream, and generally cool water temperatures thus providing good 
rearing and refuge habitat for juvenile coho salmon and steelhead trout (0. mykiss). 

Coldwater habitats such as those provided by Stanshaw Creek are important refuge for 
juvenile coho salmon which may need to escape the warmer temperatures, and low 
dissolved oxygen levels occasionally found in the Klamath River during the warm 
summer and early fall months. However, critical coldwater refuge habitats for coho 
salmon and steelhead trout in lower Stanshaw Creek need to be accessible to the fish, 
therefore, sufficient water needs to remain in the stream to maintain•connectivity to the 
Klamath River year round. Mr. Cole's diversion takes water from Stanshaw Creek and 
discharges it into another watershed, Irvine Creek. 

The Department believes the Division should revoke Mr. Cole's $DU. He has not 
complied with regulations to obtain the water right in a lawful manner. 

If the Division still requests our conditions at this juncture, the following would be our 
preliminary recommendations: 

1. The Department currently proposes year-round bypass flows of 2.5 cubic feet-per
second (cfs) to be measured at the culverts below Highway 96 to mitigate potential 
impacts from the diversion on Stanshaw Creek. Our objective for these flows is to 

WR-6
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• 
Ms. Katherine Mrowka, Chief 
October 15, 2009 
Page Three 

• 
ensure existing instream habitat conditions in Stanshaw Creek for coho salmon and 
steelhead are maintained. To accomplish this objective, the Department 
recommends the total stream flow be bypassed whenever it is less than the 
designated amount. 

Based on field reviews and best professional judgment, it was determined that 2.5 cfs 
should maintain connectivity and an adequate channel which allows young salmonids 
access to Stanshaw Creek from the Klamath River. However, the Department may 
require additional bypass flows in the future if conditions change such that 2.5 cfs is no 
longer adequate to allow salmonid passage at the mouth of Stanshaw Creek. Future 
modification of the barriers or more detailed studies may also indicate a need for higher 
instream flows. 

2. Pursuant to Fish and Game Code (Code) §1600 et seq., prior to any substantial 
diversion from a stream the applicant must notify the Department and obtain a lake 
or streambed alteration agreement (LSAA). Mr. Cole last applied for a LSAA in 
1999. Due to the listing of coho salmon significant change in conditions has 
occurred and his LSAA should be updated. 

3. The California Endangered Species Act (CESA) (Code Sections 2090 to 2097) is 
administered by the Department and prohibits the take of plant and animal species 
designated by the Fish and Game Commission as either threatened or endangered 
in the State of California. If the project could result in the "take" of a State listed 
threatened or endangered species, the Responsible Party has the responsibility to 
obtain from the Department, a California Endangered Species Act Incidental Take 
Permit (CESA 2081 Permit). The Department may formulate a management plan 
that will avoid or mitigate take. If appropriate, contact the Department CESA 
coordinator at (530) 225-2300. 

4. All water diversion facilities shall be designed, constructed, and maintained so they 
do not prevent, or impede, or tend to prevent or impede the passing of fish 
upstream or downstream, as required by Fish and Game Code Section 5901. This 
includes, but is not limited to, maintaining or providing a supply of water at an 
appropriate depth, and velocity to permit volitional upstream and downstream 
migration of juvenile and adult salmonids. 

5. Notwithstanding any right the Responsible Party has to divert and use water, the 
Responsible Party shall allow sufficient water to pass over, around, or through any 
dam the party owns or operates to keep in good condition any fish that may exist 
below the dam, as required by Fish and Game Code Section 5937. 

The issuance of this letter by the Department does not constitute a valid water right or an 
LSAA. 
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•, • 
Ms. Katherine Mrowka, Chief 
October 15, 2009 
Page Four 

• 
If you have questions or comments regarding this memorandum, please contact Staff 
Environmental Scientist Jane Vorpagel at (530) 225-2124. 

cc: Ms. Jane Vorpagel . 
Northern Region 
Department of Fish and Game 
601 Locust Street 
Redding, CA 96001 

ec: Mss. Jane Vorpagel, Donna Cobb, and Jane Arnold 
Mr. Jim Whelan, Warden Greg Horne 
Department of Fish and Game, Northern Region 
Jvorpage@dfg.ca.gov, Dcobb@dfg.ca.gov, Jwhelan@dfg.ca.gov, 
Ghorne@dfg.ca.gov, JArnold@dfg.ca.gov 

Ms. Nancy Murray 
Office of the General Counsel, Sacramento, CA 
Nmurray@dfg.ca.gov 

Messrs. Carl Wilcox and Paul Forsberg 
Water Branch, Sacramento, CA 
Cwilcox@dfg.ca.gov, Pforsber@dfg.ca.gov 
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Linda S. Adams 
Secretary for 

Environmental Protection 

• 
Division of Water Rights • 

Street, 14th Floor+ Sacramento, California 95814 + J.5300 
P.O. Box 2000 + Sacramento, California 95812-200 

Fax: 916.341.5400 + www.waterboards.ca.gov/waterrights 

MEMORANDUM 

TO: Gary Stacey, Regional Manager 
Department cif Fish and Game 
Northern Region 
601 Locust Street 
Redding, CA 96001 

ORIGINAL S1GNED BY: 

FROM: Katherine Mrowka, Chief 
Inland Streams Unit 
DIVISION OF WATER RIGHTS 

DATE: SEP O 3 2009 

Arnold Schwarzenegger 
Governor 

SUBJECT: REQUEST FOR DEPARTMENT OF FISHAND GAME WRITTEN·CONDITIONS FOR 
SMALL DOMESTIC USE REGISTRATION IN THE NAME OF DOUGLAS COLE, 
REGISTRATION NO. D030945R, CERTIFICATE NO. R480; DIVERSION FROM 
STANSHAW CREEK TRIBUTARY TO KLAMATH RIVER IN SISKIYOU COUNTY 

On August 25, 2009 and August 27, 2009 the Division of Water Rights (Division) staff discussed ore
mailed the Department of Fish and Game (DFG) regarding Small Domestic Use (SOU) Certificate No. 
R480 regarding the lack of DFG written conditions for the SOU. 

The Division of Water Rights (Division) received this Registration on September 9, 1999, and the 
Certificate was issued on Novel')'lber 30, 1999. Our records indicate that Division staff visited the site 
in May 1999. Mr. Squires, agent for Mr. Cole, indicated DFG had made a site visit and that Mr. Cole 
was entering into an Agreement with DFG. The Division never received either written conditions for 
the SOU, or· a copy of the DFG Streambed Alteration Agreement. (DFG Code§ 1600 et seq.) · 

Mr. Cole returned his Registrant Report and Request for Renewal in August, 2004, along with his 
renewal fee. A subsequent conversation with Yoko Mooring of this office and Jane Vorpagal,. dated 
January 18, 2005, is summarized in a contact report in our records. Subsequently, on April 8, 2005, 
the Division sent· Mr. Cole a letter requesting that he con.tact DFG again to obtain a written clearance 
letter from DFG. Division staff stated that his renewal was pending the DFG clearance letter. This 
office never received a ·letter from DFG regarding clearance for this SOU, .and consequently, 
Certificate R480 has not be~n renewed. 

Emails from Ms. Vorpagal of August 25 and 27, 2009 state that DFG has not issued clearance for this 
SOU, and DFG may require a new Streambed Alteration Agreement. The emails also state that 
Mr. Cole may need to file an Incidental Take permit for Coho. Please confirm in writing whether or 
not DFG willrequire either or both the Streambed Alteration Agreement and rncidental Take permit 
for this Registration. · 

y Recycled Paper 

SURNAME t1-4)~ Calif or ia Environmental Protec io 
9/z./o? 
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Gary Stacey,. Regional Manager - 2 -
Department of Fish and Game 

. The ongoing protest regarding pending Application A029449, and the complaint regarding Mr. Cole's 
. . . 

pre-1914 claim of right are separate.issues and should be considered separately. 

We will put a hold on the renewal process for this Registration for 45 days. If no response is received 
within 45 days of this letter, we will assume that DFG has determined that no special conditions for 
the Small Domestic Use Registration are required. We will proceed with the renewal process, if 
Mr. Cole submits his Report and Request for Renewal, ·along with the renewal fee. 

Enclosures: Copy of Original Application 
Copy of Certificate R480 

cc: (with enclosures) 

Jane Vorpagal 
Department of Fish and Game 
Northern Region 
601 Locust Street 
Redding, CA 96001 

bee: Katherine Mrowka, Steve Herrera, Chuck Rich ( electronic copy of memo only) 

sjw:08282009: DCC: 09/02/09 
u:\perdrv\swilson\LSU SOU Registration\D030945R DFG clearance memo 08282009 

• • 
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State eater Resources Cont .. Board 
Division of Water Rights 

Winston H. Hickox 
Secretary for 

Environmental 
Protection 

1001 I Street, 14th Floor• Sacramento, California 95814 • (916) 341-5377 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812-2000 
FAX (916) 341-5400 • Web Site Address: http://www.waterrights.ca.gov 

Gray Davis 
Governor 

AUG 2 2 2002 
Klamath 'Forest Alliance 
c/o Law Offices of Donald B. Mooney 
129 C Street, Suite 2 
Davis, CA 95616 

Dear Mr. Mooney: 

In Reply Refer to: 
363:MC:262.0(47-40-01); A029449 

WATER RIGHTS COMPLAINT OF THE KLAMATH FOREST ALLIANCE AGAINST THE 
COLES REGARDING DIVERSIONS FROM ST ANSHA W CREEK IN SISKIYOU COUNTY 

Staff of the Division of Water Rights (Division) has completed their review of your letter of 
June 24, 2002 regarding the subject complaint. You indicate in this letter that you and your 
client disagree with the conclusions reached by Complaint Unit staff, as expressed in their letter 
and Staff Report of Investigation dated May 23, 2002. After review of both the Staff Report of 
Investigation and your letter, I have concluded that further action with respect to your client's 
complaint is not warranted, and I have directed the Complaint Unit to close this complaint. The 
supporting rationale for this action is described below. 

Unauthorized Diversion of Water - You contend that the Division previously determined that 
any pre-1914 appropriative right held by the Coles is limited to approximately 0.11 cubic feet per 
second ( cfs ). Regardless of past letters sent by the Division containing estimates of what could 
be diverted pursuant to a pre-1914 appropriative right claim, the Division has no adjudicatory 
authority to quantify such a claim. Only the courts can make this determination. The most 
recent evidence submitted by the Coles and their legal counsel indicates that diversion of water 
from Stanshaw Creek into their ditch, and the subsequent use of this water for irrigation and 
domestic purposes at the Marble Mountain Ranch, was initiated prior to 1914 using at least as 
much, if not more, water than is used today. All available evidence suggests that the diversion 
and use has been maintained in a diligent and continuous fashion ever since. Consequently, we 
believe that a court would find that the Coles have a valid claim of a pre-1914 appropriative right 
to divert water for the full irrigation and domestic uses currently maintained, including 
reasonable conveyance losses. 

While the Cole's current diversion of water for power purposes is not technically covered by a 
permit, this diversion and use has been ongoing for almost 60 years. Diversions prior to a 
determination regarding issuance of a permit are very common, especially for long-standing 
diversions such as the Cole's. The State Water Resources Control Board (SWRCB) has 
discretion whether to take enforcement action against an unauthorized diversion of water. Upon 
reviewing a complaint, the SWRCB may decide not to take enforcement action, or to defer 
consideration of enforcement. The SWRCB may consider several factors when deciding 
whether to pursue enforcement. One factor the SWRCB weighs is the willingness of the water 
diverter to legitimize the diversion. The SWRCB may choose not to initiate enforcement against 
a person who files an application promptly upon notification of the complaint, and then 

California Environmental Protection AJ(ency 

SURNAME 
"17 e energy challenge facing California s real. Every Californian needs to taki i~:::: action to reduce energy co, l,sumption. 

F°:u t of 1%Zou can redz ce ~and cut ~OT, 1Togy {osts, 'e ()U rv1fl;/z~/crr:·swrcb.c1 .gov." 
DWR540 
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e • Klamath Forest Alliance 2 

AUG .2 2 2002 

diligently pursues the application, complies with all application requirements and requests for 
information, and cooperates with SWRCB staff. While the Cole's application (A029449) has 
been pending for an extraordinarily long time, there is no indication in the application file that 
the Coles have not pursued approval of their application in a diligent fashion. 

Potential Injury to Other Uses of Water - Another important factor in considering enforcement is 
the extent of injury caused by the water diversion. If a complaint investigation shows the 
unauthorized diversion is causing little or no injury to established right holders or to public trust 
values, the SWRCB may decide not to take enforcement action. The SWRCB may also consider 
the degree of hardship that enforcement action would impose on persons who rely on the 
diversion of water when it decides whether to take enforcement action in response to a 
complaint. Based on available evidence and rationale described in the Staff Report of 
Investigation, Complaint Unit staff concluded that there would be little potential for harm to 
other diverters or public trust resources if the Coles were allowed to divert water for power 
purposes, as long as a minimum bypass flow is maintained similar to that occurring during their 
investigation. You disagree with this conclusion, and make reference to the professional 
opinions of staff for the National Marine Fisheries Service, Department of Fish and Game, 
Karuk Tribe, and Humboldt State University. While we have received copies of these opinions, 
the evidence and logical rationale on which these opinions are based has not been submitted. 
Consequently, I believe the prima facie evidence utilized by Complaint Unit staff is more 
persuasive. Asking the Coles to terminate their diversion would also cause severe economic 
hardship on them without providing much if any benefit to the instream resources. 

I do agree with you that the Cole's application has been pending for far too long. This 
application has been noticed and protests received. I doubt the parties will be able to resolve 
these protests amicably amongst themselves. The next steps in the process would be to complete 
an environmental review of the project pursuant to the California Environmental Quality Act 
(CEQA), and then proceed to protest resolution via either a field investigation or formal hearing. 
I have directed the Division's Environmental Section to give as much priority as possible to this 
application so that final resolution of the protests can be achieved as soon as feasible. I have also 
asked the Division's Application and Environmental units to send copies of all correspondence 
to you so that you will be kept apprised of the progress in this matter. 

In the meantime, I expect the Coles to maintain a minimum bypass, as described in the Staff 
Report of Investigation. Failure to do so could result in a reevaluation of the need for 
enforcement action prior to a final determination of the Cole's request for a permit. 

If there are any questions regarding this matter, please contact Charles Rich, Chief of the 
Division's Complaint Unit, at (916) 341-5377. 

Sincerely, 

11GINAL SIGNED BY 

Edward C. Anton, Chief 
Division of Water Rights 

cc: See next page. 
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• Klamath Forest Alliance 

cc: Mr. Doug and Mrs. Heidi Cole 
c/o Jan Goldsmith 

3 

Kronick, Moskovitz, Tiedemann & Girard 
400 Capitol Mall, 27th Floor 
Sacramento, CA 95814-3363 

Mr. Doug and Mrs. Heidi Cole 
92250 Highway 96 
Somes Bar, CA 95568 

Department of Fish and Game 
Environmental Services 
Attention Mr. Ron Presley and 

Jane V orpagel 
601 Locust Street 
Redding, CA 96001 

National Marine Fisheries Service 
Santa Rosa Field Office 
Attention Tim Broadman and 

Margaret Tauzer 
777 Sonoma Avenue, Room 325 
Santa Rosa, CA 95404 

William M. Reitler, District Ranger 
U.S. Department of Agriculture 
Orleans Ranger District 
P.O. Drawer 410 
Orleans, CA 95556-0410 

Mr. Jim De Pree 
Siskiyou County Planning Department 
P.O. Box 1085 
Courthouse Annex 
Yreka, CA 96097 

Mr. Komad Fisher 
3210 Klingle Road NW 
Washington, D.C. 20008 

Karuk Tribe of California 
Department of Natural Resources 
Attention Mr. Toz Soto 
P.O. Box 282 
Orleans, CA 95556 

bee: Larry Attaway, Ross Swenerton 
MContreras\lfischer 8/16/02 
U:\Comdrv\MContreras\KFA v Cole appeal rejection letter 

• 
AU& 12 2002 
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.· LAv'l ~FICES OF DONALD B. :looNEY 

DONALD B. MOONEY 
Admitted in California and Oregon 

VIA FACSIMILE. 

Mr. Michael Contreras 
Division of Water Rights 

129 C Street, Suite 2 .. 
Davis, California 95616 

Telephone (530) 758-2377 
Facsimile (530) 758-7169 
dbmooney@dcn.davis.ca. us 

June 24, 200T. 

State Water Resources Control Board 
P.O. Box 2000 
Sacramento, CA 95812~2000 

Re: Water Rights Complaint Submitted by the Klamath Forest 
Alliance Alleging Unlawful Diversion of Water From 
Stanshaw Creek 

Dear Mr. Contreras: 

. [ 

c,. o 

The Klamath Forest Alliance ("KF A;') disagrees with the Complaint Unit's 
conclusions and recommendations contained in your letter dated May 23, 2002, 
regarding Doug and Heidi Cole's unlawful diversion of water from Stanshaw 
Creek. The Complaint Unit's conclusions and recomme~datfons are not 
supported by the evidence or by California water law. 

I. THE SWRCB COMPLAINT UNIT'S CONCLUSION·s ARE NOT. 
SUPPORTED BY THE EVIDENCE OR CALIFORNIA WATER LAW 

' A. Response to Conclusion _Number 1 
. . 

Conclusion Numberl states that: . 

A court of competent jurisdiction would most likely confirm that 
the _Coles have a valid pre-1914 appropriative right to divert water 
from Stanshaw Creek fqr full domestic and irrigation purposes at 
the Marble Mountain Ranch 

The primary problem with Conclusion Number 1 is that it states that the 
Coles' have a pre-1914 appropriative water right "for full domestic and irrigation 
purposes." This statement fails to quantify the pre-1914 appropriative water 
right .and is inconsistent with the SWRCB staff's previous conclusions regarding 
the Cole's pre-1914 appropriative water right. Moreover, this statement implies 
that the Coles may increase their pe'-1914 appropriative water right so long as it 
is used for domestic and irrigation purposes. Such a conclusion is in direct 
conflict with California water law. Additionally, the conclusion contradicts the 

r'f"'} _ .. \ 
- ::::~ 

WR-6

000731000731



Mr. Michael ContrA 
June 24, 2002 • 
Page2 

Complaint Unit's May 23; 2002, Memorandum to File which states that "[t]his 
right has not been quantified: ... "'·Thus, if the righthas not been quantified and 
the SWRCB does not know the current·or.historical demand'.for domestic and 
irrigation, a conclusion that a court would find that the Coles have a valid right 
for "full domestic and irrigation purposes" simply cannot be supported by either 
the evidence or'the law. · 

"The right of priority .... attaches to. the definite quantity of water that the 
appropriator has put to reasonable beneficial use in consummating his 
appropriatiori. 0 (Hutchins, The California Law of Water Rights, atp. 132;) The 
specific quantity of water is one of ~ts most distinctive features. (Id.) Therefore, 
assuming that the Coles' have a pre-1914 appropriative water right for Marble 
Mountain Ranch, the Coles ~re only entitled to the quantity of water that has 
been continuously diverted and put to a reasonable and beneficial use. . · 

· The,SWRCB staff has conclu.ded on ~o separc:ite occasions that ahy pre~ . 
1914approprfative water right is limited to approximately 0.11 cubic feet per 
second ("cfs"). (See letter dated September 15, 1998 from Harry M. Schueller to . 
Doug Cole ("Schueller Letter';); and letter dated February 4, 1993 from Katherine 
Mrowka to Robert and Mary Young; see also 1963DWR Bulletin 94-6, Land and 
Water Use in Klamath River Hydrographic Unit, Table 4 at p. 55) DWR Bulletin 
94-6 states that the total amount of water diverted for use on what is now the 
Coles' property is 362 acre-feet, a portion of which was. for hydroelectric 
generation for which no pre-1914 appropriative_water right exists. Although the 

. Coles questioned the SWRCB' s estimate for the water demand for the uses on 
Marble Mountain Ranch, the Coles failed to provide any evidence to dispute the 
estimated demand and they provided .. no alternate estimate of a higher demand. 

When the Coles' predecessors sought an application to appropriate water 
for domestic and irrigation, the SWRCB staff assessed the ranch's overall 
domestic requirement to be 0.02 cfs, or approximately 14-acre feet per year. (See 
Letter dated February 4; 19931 from Katherine Mrowka to Robert E. and Mary 
Judith Young.) TheSWRCB staff further'toncluded that the water demand for 

. .ifrigation is that which is required .to irrigate 7 acres of alfalfa. (Id.) Base<:i upon 
these assessments and utilizing standard conversion equations, the Coles' . · 
combined domestic and irrigation water uses cari be met with 0.11 ds.1 

Domestic: · . 0.02 cfs multiplied by the conversion factor of 1.98 multiplied by 365 days per 
year equals approximately 14.4 acre feet per day. · 

Irrigation: . The SWRCB staff has previously determined that 1 cfs for each 80 acres of 
irrigated area is considered reasonable for Siskiyou county. (See letter dated 

. February 4, 1993, from Katherine Mrowka SWRCB staff, to Robert E. and Mary 
Judith Young, Coles' predecessors-in-interest.) Using the SWRCB staff's 

· methodology, irrigating 7 acres would requires approximately 0.09 cfs. 
Combined: Combining the irrigation demand of0.09 cfs with the domestic demand of 0.02 

cfs results in an overall demand rate of 0,11 cfs. 
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Mr. Michael Con~s 
June 24, 2002 
Page3 

•• 
Therefore, if a court of competent jurisdiction held that the Cole's had a -

_ valid pre-1914 appropriative water right, it would most-likely quantify that ariy 
such right does not exceed 0.11 cfs. The highest amount that the Coles could 
showthat either they or their predecessors have put to a reasonable and 
beneficial use. 

To the extent the Coles rely solely on the historic Stanshaw pre-1914 
appropriative water rights, the Coles ·dghts may be further diminished as the 
Coles' predecessors .did not acquire all of the interests iri land and water from 

·_ Stanshaw.- (See Exhibit C to letter dated August 20, 2001, from Janet Goldsmith 
to Harry M. Schueller.) The Coles only obtained a small portion of the original · 
Stanshaw property. Moreover, the Coles have presented no evidence as to the 
quantity of Stanshaw's pre-1914 appropriative water right that was used On the 

· property now .owned by the Coles,- or the quantity of water right that was . 
transferred to the Coles~ · ·· 

Thus, neither the evidence nor California y-vater law supports the 
Complaint's Unit's Conclusion Number 1. As the Complaint Unit failed to 
address the quantity ofwater that may be diverted under a claim to a pre-1914 
appropriative water: right for irrigation and:domestic uses, the ·subsequent 
conclusion regarding the incidental use of water for power generation amounts 
to pure speculation. · 

B. Response to Conclusion Number 2 

_ KF A agrees with Conclusion Number 2 which states in part that 
'![e]vidence has not been submitted to substantiate a pre-1914 appropriative 
right for power purposes ... " · , 

/ 

C. Response to Conclusiort;Number 3 

· ·;r<F A disagrees with Conclusion N~mber 3, which states that: 

With the current irrigation system, most diversions for power 
purposes during the low-flow periods of the year are incidental to 
domestic and irrigation needs. _ · 

The primary problem with Conclusion-Number 3 stems from the 
Complaint Unit's Conclusion Number 1, which failed to quantify the pre-1914 
appropriative water right. Byproviding an"open ended right", there is no way 
to determine or conclude that the diversions for power purposes are incidental to 
the Coles' domestic and irrigation needs. 

Based upon the Coles' Application (A029449), the Coles cla~m a need for 3 
cfs for power production. As the Coles' pre-1914 appropriative water right does 
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Mr. Michael Contr& 
June 24, 2002 
Page4 

not exceed 0.11 cfs, such power.generation cannot be characterized a:s incidental 
to the-Coles' domestic and irrigation needs. If-the Coles' diversion for power 
purposes were incidental to their diversion for consumptive uses, there would 
not be the significant "return flow" from the Coles' property into Irving creek ·· 
that exceeds the amount of water flowing in Stan.shaw Creek below the Coles' 
diversion. 

The Coles have indicated that if they limit their diversion from Stanshaw · 
· Creek to the amount used only for_ domestic and irrigation, it is not enough water 
to operate their hydroelectric generator. This is supported by the fact that on the 
day of the October 16, 2001i field investigation, the Coles were diverting 50 
percent of the stream flow and none of it was being applied towards power 
generation. Therefore, ·the evidence simply cannot support a finding that the 
Coles' purported need for 3 cfs for power generation is incidental to any pre-1914 
right theymay have for domestic and irrigation uses. In fact, the evidence, and 
the Coles' own admissions support the conclusion that in order for the Coles to 
generate power, they must divert water from Stanshaw Creek at a rate 
substantially higher than any rate they may claim under a pre-1914 appropriative 
water right for domestic and irrigation purposes. · 

D. . Response to Conclusion Number 4 

Klamath Forest ;µHance agrees with the Conclp_sion Number 4. It should 
be noted, however, that more than just prima facia evidence supports the 
conclusion that lower Stanshaw Creek provides critical habitat. Uncontested 

.- expert opinions from the California Department of Fish and_ Game ("DFG"), the 
N~tional Marine Fisheries Service ("NMFS"), Toz Soto, a fisheries biologist with 
the Karuk Tribe, and Terry D. Roelofs, Professor, Department of Fisheries 
Biology, Humboldt State University, support Conclusion Number 4~ Despite 
repeated opportunities, the Coles hav·e:submitted no evidence to the contrary. 

E. - Response to Conclusion Number 5 

· It is the responsibility of the public agencies to protect public trust 
. , resourc_es. (See National Audubon Society v. Superior Court (1983) 33 CaL 419,426 
_ (''before ... agencies approve water diversions they should consider the effect of 
such diversions upon interests protected by the public trust, and attempt, so far 
as feasible, to avoid or minimize any harm to those interests").) The letter and 
intent of public trust doctrine cannot, nor was it intended to be upheld only by 
public agencies demanding proof from the non-profit sector when a public trust 
resource is in jeopardy of being harmed. A private individual or entity seeking . · 
to appropriate a public trust resource must bear the burden of demonstrating 
compliance with the public trust doctrine. 
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Mr. Michael ContrA 
June 24, 2002 
Page5 

.e 

. . 

The SWRCB's complaint unit provides no evidence to support a bypass 
flow recommendation of .7 cfs, or the clssertion-that, "Bypass flows on the order 
of 1/2 to 1 cfs s~ould produce essentially the same amount and quality of habitat 
as flows on the order of 2-3 cfs:" (See-May 23, 2002, Memorandum to File from 

.. Charles A. Rich and Michael Contreras, at p. 10.) Flow connectivity and the . . 
presence of juvenile fish on a given day, do not, in and of themselves, prove that 
a habitat has not been degrad~d. · · 

Federal; state, tribal and independen~ fisheries :biologists have indicated 
that the Cqles' current diversion decreases the availabHity and quality of habitat 
in Stanshaw Creek The California Department of Fish and Game, (DFG), 
recommended a year-round bypass flow of 2.5 cfs.to be measured at the culverts 
below Highway 96. _ DFG acknowledged that steelhead and coho exist in the 

· portion of the creek below Hwy96, and stated that factors considered in making 
their recommendation included a desire to maintain cold temperatures in the 
creek, and an "adequate channel" for fish to access the creek from the Klamath 
River. DFG also stated that i( "may require additional bypass flows inthe fu'ture 
if conditions change such that 2.5 cfs h, no longer adequate to allow salmonid · 
passage at the mouth of Stanshaw Creek.", 

_DFGrightfully retained the right to change the bypass flow 
recommendation because the mouth of Stanshaw Creek naturally forms at least 3 
chanrtels before it enters the river. When combined with naturally low flows 
during dry months, the Coles' diversion would, in the absence of periodic 
manual channeling of the ·creek's mouth, prevent salmoni<is from traveling 

-between Stanshaw Creek. and the Klamath River. With unimpeded flows 
however, fish can access the creek from the Klamath River year-round without 
manual channeling. · 

The National Marine Fisheries -Service, (NMFS), recommended a 
_ minimum bypass flow of 1.5 cfs downstream of the point of diversion, requested . 
that tailwater from the Coles' hydroelectric plant be returned to Stanshaw Creek 
and reserved the right to modify their recommendation, "when CalTrans 
provides salmonoid passage through the Highway 96 culvert." NMFS cited the 
preservation of "Thermal refugia" at the mouth of Stanshaw Creek as a primary 
concern. NMFS also noted that an 8-inch salmonid was stranded in the Coles' 
diversion flume during the field investigation and requested that measures be 
taken to prevent such strandings. · 

· Toz Soto, a Fisheries Biologist for the Karuk Tribe's Department of 
Natural Resources has addressed several concerns associated with the Coles' 
diversion. ·Ina November 30, 2001 statement about Starishaw Creek, Mr. Soto 
wrote: 

WR-6

000735000735



Mr. Michael ContAs 
June 24, 2002 

e 
Page6 

Salmonids using the creek· include endangered· coho· 
salmon, steelhead(residentand anadromous) and 
chinook salmon. With proper flow, habitat in 
Stanshaw creek is suitable for summer and winter 
rearing coho salmon. During summer months, 
mainstem Klamath River water temperatures can 
become intolerable and salmonids must find cold.:. · 
waterthermal refugia areas associated withtri!:mtary 
mouths (Stanshaw Creek). · Large boulders near the · 
mouth of the creek combined with adequate cold
water flow coming from Stcl!lshaw Creek could 
provide habitat suitable for adult summer steelhead 
and spring chinook holding. Cold-water plumes at 
creek mouths provide critical t~ermal refugia for orit . 
migrant juvenilesalmonids and returning adults. 
Loss of flow from Stanshaw Creek limits the size of 
the cold-water plume at the mouth and limits access 
up the creek for cold water seeking salmonids. 

Mr. Soto went on to address a number of other problems with the 
diversio:11. These include, but are not limited to, 1) the possible dewatering of 
established spawning sites, 2) limited access to the creek for adult'and juvenile. 
fish, 3) the entrapment of resident fish in the Coles diversion ditch, 4) reduced 
flows and stream velocity which limit adult spawning and nest building 
opportunities in lower Stanshaw Creek, and 5) the release of sediment into 
Stanshaw Creek from the diversion ditch. · 

The SWRCB' s complaint unit disregarded all of the aforementioned expert 
input and based its bypass flow· recommendations on an arbitrary assessment of 
the flow sufficient for the movement of juvenile fish below the culverts. 

According to Dr. Terry D. Roelofs,·a renowned professor of fisheries 
biology at Humboldt State University, reducing summer flow in the portion of 
Stanshaw Creek between highway 96' and it's confluence with the Klamath River, 
"decreases the amount of habitat available for coho s.almon and may lead to' .. 
increased daily temperatures, both of which could constitute a take of this 
federally listed·species." · 

. The Complaint Unit's conclusion and recommendation for a 0.7.;.cfs is. 
based upon staff's field observation and completely ignores the evidence and 
recommendations provided by the agencies responsible for protecting the 
. resources in lower Stanshaw Creek . · 

The SWRCB' s actions allowing the unlawful diversion of water from . 
Stanshaw that results in a take of a protected species constitutes a violation of 

WR-6

000736000736



Mr. Michael Con&s 
.June 24, 2002 
Page 7 · · 

. . 

take prohibition of section 9 of the Endangered Species Act, 16 U.S.C. § 1538. (See 
Strahan v. Coxe, 127 F.3d 155, 163 (1st Cir. 1997),.eett. denied, 119 S.Ct.81, and cert. 
denied, 119 S.Ct. 437 (1998) (when a state affirmatively allows fishing activities to 
occur through.licensing or other measures, and those activities are likely to result · 
in entanglement of protected species, the responsible agency is in violation ofthe 
section 9 take prohibition); (Loggerhead .Turtle v; Volusia County, 148 E.3d 1231, 
124~ (11th Cir. 1998), cert. denied~ 119 S.Ct. 1488 (1999) (the failure of 
government entities. to prohibit or restrict activities that are likely to take listed 
species can be a violation of section 9 of the Endangered Species·Act);) The same. 
rationale that caused the court in Strahan to find that Massachusetts violated the . 
Endangered Species Act by licensing gillnet and lobster pot fishing likely to 

· result in the entanglement of right whales applies to the Complaint Unit's 
decision to allow the Coles to continue an unlawful diversion that is likely to 
result in a take of a listed species. 

F. Response to Conclusion Number 6 

KFA disagrees with Conclusion Number 6 which states that "[mJeasuring 
flows on a regular basis in.Stanshaw Creek is not practical. All the protestants to 
the Coles' Application to Appropriate water, including NMFS and DFG,have 
demanded the instillation of a flow-measuring device as a dismissal term. Such 
devices are inexpensive, and locations such as the culvert~ under Highway 96 
and the rock flumes above and below the Coles' point of diversion are conducive 
to their use. 

G. Response to Conclusion Number 7 

kF A agrees that all sides in this dispute would benefit if a physical 
solution were implemented, but not if the solution entails the frivolous use of 
-hydropower to the detriment of rare.~Ftd threatened species. KFA proposes that 
the Coles use water and power more efficiently, and that they adopt a method of 
power generation that does not adversely impact critical habitat. To this end, the · 
SWRCB should direct the Coles to research the alternatives to the current · 
operation.2 If the Coles cannot devise a way to produce hydrop0wer without 
adversely impact habitat, then the Coles must adopt an alternative to 
hydropower. The Coles' property is situated in an exposed, south facing location 
ideal for solar power; Some combination of solar, wind and/or efficient internal 
combustion generators are all viable alternatives. 

2 It should be noted that the Coles' could have halved their water 
consumption by merely utilizing all 400 feet, rather than 200 feet of the drop 
available between their 1,200 foot point of diversion and the 800 foot low-point 
on their property. · 
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Whatever the ultimate source of the Coles' water, the Coles must take 
steps to utilize _it more efficiently. Following r~mmendations from the 
SWRCB' s Complaint Unit, ·water should be transported by pipe to prevent loss, 
and to the diversion to be halted when water is not in use. This also permits the 
use_of sprinklers, which are faimore efficient thah flood irrigation. 

One of the most effective waysfor people living off the grid to conserve -
power ·is to utilizea battery bank to store power when excess ~s being produced. 
Peak energy needs can then be met by combining the use of stored power and 
produced power. This allows residences and businesses to maintain power 
production facilities that produce a fraction of the wafts they need during peak 

. usage. And a large portion of the time, a residence or business can operate -
exclusivel):7 off of a .battery bank. · · · 

- With the exception of the Marble Mountain Ranch, all residences and -
. businesses known to KF A which operate off the grid, utilize most, if not all of the· 
aforementioned power conservation methods. According to NMFS officials, 
grants are available for reallocation of power generation capacity. Tribal, 
SWRCB and DFG employees have offered to help the Coles locate and apply for 
grants to bring their operation into compliance with the law. It appears that 
many options are available to the Coles if they would pursue them. - -
Considerable ~enefit would acci:-ue to the public trust resources of Stanshaw 
Creek if the Coles' implemented an appropriate physical solution .. 

II. THE COMPLAINT UNIT'S RECOMMENDATIONS ARE NOT 
SUPPORTED BY EVIDENCE 

A. Recommendation. Number 1 

· The Complaint Unit's recommended actions allow the Coles to continue 
their unlawful diversion of water from Stanshaw Creek unless the Coles 
maintain a flow in lower Stanshaw Creek below Highway 96 of approximately 
0.7 cfs. The 0:7 cfs bypass requirement, however, is not based upon any scientific 
evaluation of the needs of Stanshaw Creek and the public trust resources that 
rely upon flow from Stan.shaw Creek, including coho salmon, a threatened· 
species. (See 50 C.F.R. § 102(a)(4).) The 0.7 cfs bypass requirement is based 
solely upon the SWRCB staff's observations of the flows at the time of the field 
investigation. In contrast, DFG stated thata 2.5-cfs bypass flow.must be required 
in order to maintain existing instream habitat conditions in Stanshaw Creek for 
coho salmon and steelhead. (See November 21; 2001, Memorandum from 
Donald B. Koch, Regional Manager, to Edward C. Anton, atp~ 2.) Additionally, 
NMFS~ investigation resulted in a recommendation that a 1.Sds bypass flow be 
-maintained at all times. 
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Recommendation 1 is also not supported by the evidence as it references a .. · 
post-1~14 appropriative tight derived from Application 29449. The Coles have 
derived no right to divert water from this application as the SWRCB has not· 
approved the application. Prior to approving the application, the SWRCB must 
make a determination as to whether unappropriated water is available, arid ' 
whether the diversion would impact public trust resources and/or other vested . 
water rights. · · 

B. Recommendation Number·2 

Recommendation 2(a) provides for the Coles to visually estimate the 
bypass requirement:. Not only is the recommended bypass not supported by 
evidence, but even if it were implemented, a visual estimation of the bypass 
provides no ability to ensure compliance with the requirement, or any other 
appropriate bypass requirement. The SWRCB' s recommendation does not 
indicate how tjle 0;7 cfs would be monitored or enforced. This is a particular · 
concern to KF A and others as the Coles have expressed their disagreement with 
any bypass requirements. NMFS recommended that the Coles should be · . 
required to install and maintain permanent staff gages at the point of diversion. 
The installation of such gages would also allow for further investigation as to 
whether the quantity of water diverted for power generation is in fact simply 
incidental to the Coles' domestic and irrigation needs. 

With regards to recommendation 2(b ), any diversion,_ full diversion of the 
of the Creek into the Coles ditch would have significant impacts to Stanshaw 
Creek from the point of diversion to Highway 96. Approval of any such 
diversion facilities must undergo environmental review under CEQA, and may 
require formal consultation with the U.S. Forest ~ervice under section 7 of the 
ESA. (16 U.S.C. § 1536.) . ', . . 

·, ... 

C. Recommendation Number 3 

Recommendation 3 states that,KFA's complaint against the Coles should· 
be closed. For the reasons stated throughout this response, KFA strongly 
disagrees with this recommendation. As the Complaint Unit's conclusions and 
recommendations fail to adequately address the issues raised by the SWRCB 
staff, NMFS, DFG, and KF A, the complaint should not be closed. 

III. . The SWRCB Has Failed to Rule on the Coles' Pending Application. 

The Coles' current Application (A029449) was accepted by the SWRCB on 
Match 27, 1989. In 13 years, however, the.SWRCB has failed to conduct a hearing 
on this application or conduct any environmental review pursuant to the 
California Environmental Quality Act, Public Resources Code, section 21000 et 
seq. Moreover, despite the current controversy regarding the Coles' diversion 
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and the impacts to a federally listed species, the SWRCB has provided no 
indication as to when it intends t() conduct hearings on the application or release 
an environmental document for public review. In the meantime, the SWRCB is 
allowing the ·Coles to continue diverting water from a watershed that provides 
critical habitat to a threatened species. · 

Quite frankly, .much of the current controversy su~rounding the Coles' 
unlawful diversion from Stanshaw Creek can be attributed to the SWRCB' s delay 
in.processingthe Coles' application and the Coles' lack of diligence in pursuing 
the application and completely any necessary environmental review. Had the 
SWRCB acted upon this application in a timely fashion, then the environmental 
impact report would have been prepared and circulated for public review. 
Instead, the SWRCB' s decision to indefinitely allow the Coles' to continue the · 
unlawful diversion amounts to. de facto approval of the application without any 
necessary environmental review.. · · · 

If the SWRCB does not have the financial resources to conduct the 
necessary environmental impact report for the Coles' application, then the 

· SWRCB should direct the Coles to deposit an appropriate sum of money for the 
. SWRCB to hire an outside consultant to prepare the EIR. If the Coles or the · 

SWRCB decide not tG conduct the environmental review, then the application 
should be i.nunediately dismissed and the Coles directed to cease all unlawful 
diversions of water from Stanshaw Creek. 

IV. CONCLUSION 

The Complaint Unit's May 23, 200_2; Memorandum to File states in part 
that: 

r !. 

If the diversion is being made pursuant to a pending application for 
which a permit is being diligently pursued and "prima fade" 
evidence is· available suggestmgthat the diversion may be causing 
adverse impacts to public trust resources, the Division will 
typically direct the diverter to take action to prevent or mitigate the . 
impacts or, if necessary, terminate the diversion. (Memorandum to 
File a~ p. 8.) · · 

Although in the present action, the Coles have a pending application to 
appropriate water for power generation, the pending application has not been 
diligently pursued by either the Coles or the SWRCB, The Coles' application has 
languished for over 13 years, no environmental review has been conducted, no 

· hearings have been conducted, and no hearing date has been set. Additionally, 
as demonstrated in this response, as _well as in KFA's November 30, 2001, letter, 
and in DFG and NMFS's respective comment letters,prima facie evidence exists to 
support a finding that the Coles' unlawful diversion adversely impacts public 
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• 
· trust resources, including coho salmon, a federally listed species. Moreover, the 
Complaint Unit's recommendation for a,0.7 ds-bypass is not supported by any 
_ evidence, and in fact directly contradicts the evidence and recommendations 

· submitted by DFG an~ Nl\.1FS. Therefore, based upon the foregoing, the SWRCB 
should direct .the Coles to cease and desist all unlawful diversions . 

cc: Janet Goldsmith 
Doug and Heidi Cole 

. ·.··~ 
Donald B. Mooney 

.Attorney 

Ron Prestly, Department of Fish and Game 
Tim Broad.man, National Marine Fisheries Services 
Margaret Tauzer, National Marine Fisheries Servkes 
William M. Beitler, United States Forest-Service, Orleans Ranger District 
Jim De Pree, Siskiyou County Planning Department · · 
Kori.rad Fisher 
T. James Fisher, Fisher Logging Co. 
Toz.Soto, Karuk Tribe, Department of Natural Resources 
Mr. Edward C. Anton, Chief, SWRCB Division of Water Rights . 

. , ; 
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• • LAW OFFICES OF DONALD B. MOONEY 

VIA FACSIMILE 

:Mr. Michael Contreras 
Division of Water Rights 

1.29 C Street. SllUe 2 
Davis, California 95616 

Telephone (530) 75B-23i'i 
Facsimile (530) 758-7169 
dbrn.cxmey@dcn.dav18.ca. ~ 

June 24, 2002· 

State Water Resources Control Board 
P .0. Box 2000 
Sacramento, CA 95812-2000 

Re: Water Rights Complaint Submitted by th£ Klamath Forest 
Alliance Alleging Unlawful Diversion of Water From 
Stanshaw Creek 

Dear l\.ir. Contreras: 

The Klamath Forest Alliance ("KFA") disagrees with the Complaint Unit's 
conclusions and recommendations con:tained in your letter dated May 23, 2002, 
regarding Doug a.."'1.d Heidi Co]e's unlaVvful diversion of water from Stamhaw 
Creek. The Complaint Unit's conclusions and recommendations are not 
supported by the evidence or by California water law. 

I. THE SWRCB CO:MPLAINT UNIT'S CONCLUSIONS ARE NOT 
~UPPQRT:SD BY THE EVIDENCE OR CALIFORNIA WATER LAW 

. . 

A. Response ro Concl\lSion Number 1 

Conclusion Number 1 states that: 

A court of compel'ent jurisdiction would most likely confirm that 
the Coles hav€ a valid pre-1914 app:ropruitive right to divert water 
from Stan.shaw Creek for full domestic and irrigation purposes at 
the Marble Mountai.'11 Ranch 

The primary problem v.ith Conclusion Number 1 is that it states faat the 
Coles' have a pre-1914 appropriative water right "for full domestic and irrigation 
purposes." Tnis statement fails ro qua..-rtify the_pre-1914 appropriative water 
right and is inconsistent with the SWRCB staff's previous conclusions regarding 
the Cole's pre-1914 appropriative water right. Moreover, this statement implies 
that the Coles may increase therr pe-1914 appropriative water right so long as it 
is used for domestic and irrigation purposes. Such a conclusion is in direct 
conflict with California water law. Additionally, the conclusion contradicts the 
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Complaint Unit's May 23, 2002, Memorandum to File which states that ,..[t]his 
right.has not been quantified .... "·Thus, if the right has not been quantified and 
the SWRCB does not know the current or historical deman.d·-for domestic and 
irrigation, a conclusion that a court would find ili:at the Coles have a valid right 
for "full domestic and irrigation purposes" simply cannot be supported by either 
the evidence or the law. 

"The right of priority ..... attaches to. the definite quantity of water that the 
appropriator has put to reasonable beneficial use in consummating his 
appropriation."' (Hutchins, The Califomi.a I.Aw of Water Rights, at p. 132.) The 
specific quantity of water is one of its most distinctive features. (Id.) Therefore, 
assuming that the Coles' have a pre--1914 appropriati~e water right for Marble 
Mountain Ranch, the Coles are only entitled to~ quantity of water that has 
been continuously diverted and put to a reasonable and beneficial use. 

'The SvVRCB staff has concl~ed on two separate occasions that any pre-
1914 appropriative water right is limited to approximately 0.11 cubic feet per 
second ("cfs,,,). (See letter dated September 15, 1998 from Harry M. Schueller to 
Doug Cole ("Schueller Letter")i and letter dated February 4, 1993 from Katherine 
Mrowka to Robert and Mary Young; see also 1963 DWR Bulletin 94-6, Land and 
Water Use in Klamath River Hydrographic Unit, Table 4 at p. 55 ) DWR Bulletin 
94-6 states that the total amount of water diverted for use on what is now the 
Coles' property is 362 acre-reet, a portion of whlch was for hyqroelectric 
generation for which no pre-1914 appropriative water right exists. Although the 
Coles questioned the SW'RCB's estitnate for the water demand for the uses on 
Marble Mountain Ranch, the Coles failed to provide any evidence to ruspute the 
estimated demand and they provided. no alternate estimate of a higher demand. 

'When the Coles' predecessors 30ught an application to appropriate water 
for domestic and irrigation, the SVfRCS staff assessed the ranch'!1 overall 
domestic requirement to be 0.02 cfs, or approximately 14-acre feet p€l" year. (See 
Letter dated February 4, 1993, from KaU1erine Jv1row .ka to Robert E. and Mary 
Judith Young.) The SWRCB staff fu:rlher'concluded that the water demand for 
irrigation is that which is required to irrigate 7 acres of alfalfa. (Id.) Based upon 
these assessments and utilizing standard conversion equations, the CoJes' 
combined domestic and irrigation water uses can be met with 0.11 ds. 1 

Domestic 

Irrl gation: 

Combined: 

0.02 cls multiplied by the conversion factor of 1.98 multiplied by :;65 days per 
year equab approximately 14..4 acre reet per day. 
1be SWRCB staff has previously detem'tined that l cf:5 for eech 80 acres of 
irrigated iuea is considered reasonable fOJ Siskiyou county. (See letter dated 
February 4, 1993., from Katherine Mrowka SWRCB !Staff, to Robert E. and. Mary 
judith Young.. Coles' predece360re-in-interest.) Using the SWRCB staff's · 
methodology, irrigating 7 acres would requires approxirnaiely 0.09 d'6. 
Combining the irrigl:tion demand of0.09 ds with the domestic demand of 0.02 
cfs results in an overall demand rate of 0.11 cf'S. 
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Therefore, ii a court of competent jurisdiction held that the Cole's had a 

valid pre-1914 appropriative wate: right, it would most likely quantify that any 
such right does not exc~d 0. 11 cfs. The highest amount that the Coles could 
show that either they or their predecessors have put to a reasonable and 
beneficial use. 

To the extent the Coles rely solely on the historic Stam.haw pre-1914 , 
appropriative water rights, the Coles rights may be further diminished as the , 
Coles' predecessors did not acqt:.ire all of the interests in land and water from 
Stanshaw.· (See Exhibit C to letter dated August 20, 2001, from Janet Goldsmith 
to Harry M. Schueller.) The Coles only obtained a small portion of the original 
Stan.shaw property. Moreover, the Coles have presented. no evidence as to the 
quantity· of Stanshaw's pre-1914 appropriative water right that was used on the 
prop€rty now .owned by the Coles, or the quantity of water right that was 
transferred to the Coles. 

Thus, neither the ~dence nor California water law supports the 
Complaint's Unit's Conclusion ~umber 1. As the Complaint Unit failed to 
add.Iess the quantity of-water tha~ may be diverted under a claim to a pre-1914 
appropriative watez: right for irrigation and domestic uses, the subsequent 
conclusion regarding the incidental use of water for power generation amounts 
to pure speculation. 

B. Respone to Conclusion Number 2 

J<:FA agrees with Conclm,ion Number 2 which states in part that 
'~le]vidence has not been subm:tted to substantiate a pre-1914 appropriative 
right for power purposes ... " 

c. Resvonse to Conclusion;Number 3 

KF A disagrees with Concl1..!Sion Number 3, which states that: 

With the current irrigation system, most diversions for power 
purposes during the low-flow periods of the year a.~ incidental to 
domestic and irrigation needs. 

Tne p.rirnary problem with Conclusion Number 3 stell15 from the 
Complaint Unit's Conclusion ~umber 1, which failed to quantify the pre-1914 
appropria_tive water right By prc,iding an "open ended right", there is no way 
to deterrrune or conclude fr.a: the diversions for power purposes are incidental to 
the Coles' domestic and irrigation needs. 

Based upon the Coles' Application (A029449), the Coles claim a need for 3 
cfs for power producti.Ol'I- As t.-.e Coles' pre-1914 appropriative water right does 
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not exceed 0.11 cfs, such power generation cannot be characterized as incidental 
to the Coles' domestic and irrigation needs. If-the Coles' diversion for power 
purposes were incidental to their diversion for cansuniptive uses, there would 
not be the significant "return flow'' from the Coles' property into Irving creek , 
th.at exceeds the amount of water flowing in Stanshaw Creek below the Coles' 
diverskm. 

The Coles have indicated that if they limit their diversion from Stanshaw 
Creek to the amount used only for_domesticand irrigation, it is not enough water 
to operate their hydroelectric generator. This is supported. by the fact that on the 
day of the October 16, 2001, field investigation, the Coles were diverting 50 
percent of the stream flow and none of it was being applied towards power 
generation. Therefore, the evidence simply cannot support a finding that the 
Coles' purported need for 3 cfs for power generation is incidental to any pre-1914 
right they may have for domestic and irrigation uses. £.nfact, the evidence, and 
the Coles' own admissions support the conclusion that in arde:r for the Coles to 
generate power1 they must divert water from Stanshaw Creek at a rate 
substantially higher than any rate they may claim under a pre-1914 appropriative 
water right for domestic and ~ation purposes. 

D, . BUVOJ\ff to Conclusion Number 4 

.Klamath Forest Alliance agrees with the Concl,usion Number 4. It should 
be noted, however/ that more than just primszfada evidence supports the 
conclusion that lower Stan.shaw Creek provides critical habitat. Uncontested 
expert opinions from the California Department of Fish and Game (11DFG,,), the 
National Marine Fisheries Service ('uNMFS"), Toz Soto, a fisheries biologist with 
the Karuk Tribe, and Terry D. Roelofs, Professor, Department of Fisheries 
Biology, Humboldt State Uruversity, support Conclusion Number 4. Despite 
repeated opportunities, the Coles ha ve:submitted no evidence to the contrary. 

E. Reswnse to ConcJmion ZS:iunker 5 

It is the responsibility of the public agencies to protect public trust 
resources. (See Nammal Audubon Society v. Superwr Court (1983} 33 Cal. 419,426 
("before ... agencies approve water diversicms they should consider the effect of 
such diver&ions upon interests protected by the public trust, and attempt, so far • 
as feasible; to avoid or minimize any harm to those i."1terests").) The letter and 
intent of public trust doctrine cannot, nor was it intended to be upheld only by 
public agencies demanding proof from the non-profit sector when a public trust 
resource is in jeopardy of being harmed. A private individual or entity seeking 
to appropriate a public t:ruBt resource must bear the burden of demonstrating 
compliance ""ith the public trust doctrine. 
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The ~CB' s cmnpl.aint ~t provides no evidence to support a bypass 

flow recommendation of .7 ds, or the assertion-that:, J,Bypass flows on the order 
ot 1/2 to 1 ds should produce essentially the same amount and quality·of habitat 
as flows on the order of 2-3 ds:" (See -May 23, 2002, Memorandum to File from 
Q.arles A. Rich and Michael Contreras., at p. 10.) Flow connectivity and the 
presence of juvenile fish on a given day, do not, in and of themselves, prove that 
a habitat has not been degraded. . 

- -
Federal, state, tribal and independent fisheries ·biologists have indkated 

that the Cl?les' current diversion decreases the availability and quality of habitat 
in Stans.haw Creek. The California Department of Fish and Game, (DFG), 
recommended a year-round bypass flow of 2.5 cfs.to be measured at the culverts 
below Highway 96 .. DFG acknowledged that steelhead and coho exist in the 
portion of the creek be.low Hwy 96, and stated that factors considered in making 
thek recommendation included a desire to maintain cold temperatures in the 
creek,. and an "adequate channel" for fish to access the creek from the Klamath 
River. DFG also stated that it, "may require additional bypass f_lows in the .future 
if conditions change such that 2.5 c:f5-is no longer adequate to allow salmonid 
passage at th€ mouth of Stanshaw Creek." 

. DFG rightfully retained the right to change the bypass flow 
recommend.a ti.on because the mouth of Stanshaw Creek na-tu.rally forms at least 3 
channels before it enters the river. Vvhen combined Viii.th naturally low flows 
during dry months, the Coles' diversion would, in the abaence of periodic 
manual channeling of the creek's mouth, prevent sa.lmonids from traveling 
between Stans haw Creek and the- Klamath River. With unimpeded flows 
hmvever, fish can access the creek from the Klamath River year-rowld without 
manual channeling. 

£ 

The N ati.onal Marine Fisheries 'Slervice, (NMFS), recommended a 
minimwn bypass flow of 1.5 cfs downstream of the point of diversion/ requested 
that tailwater from the Coles' hydroelectric plant be returned to Starui.haw Creek 
and reserved the right to modify their recommendation, uwhen CalTrans 
provides salmonoid passage through the Highway 96 culvert." NW'$. cited the 
preservation of "Therm.al refugia" at the mouth ofStanshaw Creek as a primary 
concern.. NNfFS also noted that an 8-inch salmonid was stranded in the Coles' 
diversion flume during the field investigation and requested that measures be 
taken to prevent such strandings. 

• Toz Soto, a Fisheries Biologist for the Karuk Tribe's Depa..'i:ment of 
Natural Resources has addressed several concerns associated with the Coles' 
diversion. ln a November 30, 2001 statement aOO\lt Stanshaw Creek, Mr. Soto 
wrote: 
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Salmonids using the creek include endangered coho 
salmon,. steelhead (resident and anadromous) and 
chinook salmon. With proper flow, habitat in 
Stan.shaw creek is suitable for summer and win~r 
rearing coho salmon. During swnmer months, 
mainstem Klamath River water temperatures can 
become intolerable and salmonids must find cold
water therm.al refugia areas associated with· tributary 
mouths (Stanshaw Creek). Large boulders near the 
mouth of the creek combined with adequate cold
water flow coming from Stanshaw Creek could 
provide habitat suitable for adult summer steelhead 
and spring chinook holding. Cold-water plumes at 
creek mouths provide critical·~ refugia for out. 
migrant juvenile salmonids and returning adults. 
Loss of flow from Stan.shaw Creek limits the size of 
the cold-water plume at the mo.uth and limits access 
up the creek for cold water seeking salmonids. 

Mr. Soto went on tc, address a number of other problems v.-ith the 
diversion. These include/ but are not limited to, 1) the possible dewatering of 
established spawning sites, 2) limited access to the creek for adult and juvenile 
fish, 3) the entrapment of resident fish .in the Coles diversion ditch, 4) reduced 
flo-ws and stream velocity which limit adult spawning and nest building 
opportunities m lower Stans.haw Creek, and 5) the release of sediment into 
Stanshaw Creek from the ruversion ditch. 

The SWRCB/ s complaint unit disregarded all of the aforementioned expert 
input and based its bypass flow reconunendations on an arbitrary assessment of 
the flow sufficient for the movement of juvenile fish below the rulve.rts. 

Accordi"'lg to Dr. Terry D. Roelofs,·a renowned professor of fisheries 
biology at Humboldt State University, reducing summer flow i.n the portion of 
Stan.shaw Creek between highway% and it's cmlfluence with the Klamath River, 
"decreases the amount of habitat available for coho salmon and may lead to 
increased daily temperatures, both of which could constitute a take of this 
federally listed species." 

The Complaint Unit's conclusion and recommendation for a 0.7-cfs is 
based upon staffs field observation and completely ignores the evidence and 
~ommendations provided by the agencies responsible for protecting the 
resources in lower Stanshaw Creek. 

The SWRCB' s actions allowing the unlawful diversion of water from 
Stanshaw that results in a take of a protected species constitutes a violation of 
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take mohlbition of section 9 of the Endangered Species Act, 16 U.S.C. § 1538. (See 
.Strahan v. Coxe, 127 F.3d.155, 163 (1st Cir. 1997},--cert. denied, 119 S.Ct.81, and cert. 
denied, 119 S.Ct. 437 (1998) (when a state-affirmatively allows fis.h.ing activities to 
ocro=- through licensing or other measures, and those activities are likely to result 
in entanglement of protected species, the responsible agency is in violation of the 
section 9 take prohibition); (1.J)ggerhead Turtle v. Volusia County, 148 F_.3d 1231, 
1249 (11th Cir. 199Bt cert denied, 119 S.Ct. 1488 (1999) (the failure of 
government entities to prohibit or restrict activities that are likely to take listed 
species can be a violation of section 9 of the Endangered Species· Act)~) The same 
rationale that caused the court:in Strahan to find that Massachusetts violated the 
Endangered Species Act by li,censing gillnet and lobster pot fishing likely to 
result ir} -the entanglement of right whales applies to the Complaint Unit's . 
decision to allow the·Coles to continue an unlawful diversion that is likely to 
result in a take of a listed species. 

F. Response to CODQ\WQD Numw 6 
- . 

KFA disagrees with Conclusion Number 6 which states that 11[:m}easuring 
£10\Ar'"S on a regular basis inStanshaw Creek is not practical. All the protestants·ro 
the Coles' Application to Appropriate water, including NMPS and DFG, have 
demanded the inBtillation of a flow-measuring device as a dismissal term. Such 
devices are inexpensive, and locations such as the culverts under Highway 96 
and t.'i-\e rock flumes above and below the Coles' point of diversion are conducive 
to their use. 

G. Rff1>ons to Conclusion Number Z 

KFA agrees that all sides .in this dispute would benefit if a physical 
solution were .implemented,. but not if. the solution entails the frivolous use of 
.hydropower to the detriment of rare.aad threatened species. KFA proposes that 
the Coles use water and power more efficiently, and t...~t they adopt a method of 
power generation that does not adversely impact critical habitat. To this end, the 
S\VRCB should direct the Coles to research the alternatives to the current 
operation.;! If the Coles calh~Ot devise a way to produce hydrop-ow-er without 
adversely impact habitat, then the Coles must adopt an alternative to 
hydropower. The Coles' property is situated in an exposed, south facing location 
ideal for .solar power. Some combination of solar, wind a..""ld/ or efficient internal 
combustion generators are all viable alternatives. 

: It should be noted that the Coles' could have halved their water 
consumption by merely utilizing all 400 feet,. rather than 200 feet of the drop 
available ben,veen their L200 foot point of diversion and the 800 foot low-point 
on their property. 
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• 
Whatever the ultimate source of the Coles' water, the Coles must take 

steps to utilize jt more efficiently. Following recommendations from the 
SvVRCB's Complaint Unit, water should be transporred by pipe to p~vent loss, 
and to the diversion to be halted whet\ water is not in ~- Thls also permits the 
use of sprinklers, which are far more efficient than flood irrigation. 

One of the most effective ways for people living off the grid to conserve 
power is to utilize a battery bank to store power when excess is being produced. 
Peak energy needs can then be met by combining fae use of stored power and 
produced power. This allows residences and businesses to maintain power 
production facilities that produce a fraction of the watts they need during peak 
usage. And a large portion of the time, a residence or business .can operate 
exclusively off of a battery bank. 

With the exception of the Marble Mo~tain Ranch, all residences and 
businesses known to KFA which operate off the grid, utilize most, if not all of the 
aforementioned power conservation methods. According to NM.PS officials1 
grants are available for reallocation of power generation capacity. Tribal, 
SVvRCB and DFG employees have offered to help the·Coles locate and apply for 
grants to bring their operation into compliance with the law. It appears that 
many options are available to the Coles if they would pursue them. 
Considerable benefit would accrue to the public trust resources of Stanshaw 
Creek if the Coles' implemented an appropriate physical solution .. 

II. THE COMPLAINT UNIT'S RECOMMEND-A TIO NS ARE NOT 
SUPPORTED BY EVIDEN:CE 

A. Recommendation Number 1 

The Complaint Unit'"s reconunended actions allow the Colee to continue 
their unlawful diversion of water from Stanshaw Creek unless the Coles 

. maintain a flow in lower Stan.shaw Creek below Highway 96 of approxiinately 
0.7 ds. The 0;7 cfs bypa_~ requirementr however,. is not based upon any .scientific 
evaluation of the needs of Star>.shaw Creek and the public trust resources that 
rely upon flow from Stan.shaw Creek, .includinf; coho salmon, a threatened 
spedes. (See 50 C.F.R. §-1D2(a)(4).) The 0.7 cfs bypass requirement is based 
solelv upon the S"WRCB staff's observations of the flows at the time of the field 
in~tigation. In contrast, DFG stated that a 2.5-cls bypass flow must be reqmred 
in order to maintain existing instr earn habitat conditions in Stanshaw Creek for 
coho salmon and steelhead. (See November 21, 2001, Memorandum from 
Donald B. Koch, Regional Manager, to Edward C. Anton, at p. 2.) Additionally, 
N'MFS' irw.estigation resulted in a :ecommend.ati.on that a 1.5 cfs bypass flow be 
main tamed at all times. 
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.,, Recommendation 1 is also not supported by the evidence as it references a 
post-1914 appropriative right derived from Applicaticm 29449. The Coles have 
derived no right to divert water from this application asthe.SWRCB has not 
approved the application. Prior to ~pproving the application, the SWRCB must 
make a dete:mtination as to whether unappropriated water }s available, and 
whether the diversion would impact public trust resources and/ or other vested 
water rights. · 

B. Recommendatiqp Numb~r 2 

Recommendation 2(a) provides for the Coles to visually estimate the 
bypass requirement. Not only is the ·recommended bypass not supported by 
evidence/ but even if it were impiemented, a visual estimation of the bypass 
provides no ability to ensure compliance with the requirement, or any other 
appropriate bypass requirement The SWRCB' s recommendation does not 
indicate how the 0.7 ds would be monitored or enforced. Tnis is a particular 
concern to KF A and others as the Coles have expressed their disagreement with 
any bypass requirements. NMFS recommended that the Coles should be 
required to install and maintain permat'l.ent staff gages at the point.of diversion. 
1he installation of such gages would also allow for further investigation as to 
whether the quantity of water diverted for power generation is in fact simply 
incidental to the Coles1 domestic and inigatio.n needs. 

With regards to recommendation 2(b), any diversion,. full diversion of the 
of the Creek into the Coles ditch would have significant impacts to Stanshaw 
Creek from the pomt of diversion ro Highway%, Approval of any su<;h 
diversion facilities must undergo environmental review under CEQA, and may 
require fonnal consultation with the U.S. Forest Service under section 7 of the 
ESA. {16 U.S.C. § 1536.) 

C. Recommendation N~r·~ 

Recommendation 3 states that-KFA's complaint against the Coles should 
be dosed. For the reasons stated throughout this response, .KFA strongly 
disagrees with this recommendation .. As the Complaint Unit's conclusions and 
recommendations fail to ad-eguately addretJs the issues raised by the SvVRCB 
staff, NMFS, DFG, and KP A, the complaint should not be closed. 

Ill. The Sl1\i"RC5 Has Failed to Rule on the Coles' Pendin& Application 

T:.'1e Coies' current Application (A029449) was accepted by the SvVRCB on 
March 27, 1989. In 13 years, however, the S'NRCB has failed to conduct a hearing 
on this application or conduct any environmental review pursuant to the 
California En0...:onmental Quality Act, Public Resou.TCe:S Code, section 21000 et 
seq. Moreover, despite the current controversy .regarding the Coles' divers.ion 
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and the impacts to a federally listed species, the SWRCB has provided no 
indication as to when it intends to conduct hearings on the application or release 
an environmental document for public review. In the meantime, the SvVRCB is 
allowmg the-Coles to continue ctiv_erting water from a watershed that provides 
critical habitat to a threatened species. 

Quite frank1y,.rouch of the current controversy surrounding the Coles' 
wtlawful divession from Stanshaw Creek can be attributed to the SWRCB's delay 
in processing the Coles' application and the Coles' lad of diligence in pursuing 
the application and completely any necessary environmental review. Had the 
SWRCB acted upon truB application in a timely fashion, then the environmental 
impact report would have been prepared and ctrculated for _public reyiew. 
Instead, the-5\-VRCB's decision to indefinitely allow the Coles' to continue the · · 
unlawful diversion amounts to de facto approval of 1:he application without any 
necessary envirorunental review. · 

If the SWRCB does not have the financial :resources to conduct the 
necessary environmental impact report for the Coles' app~catio~ then the 
SWRCB should direct the Coles to deposit an appropriate sum of money for the 
S'WRCB to hire an outside consultant to prepare the EIR. If the Coles or the 
SvVRCB decide not to conduct the environmental review, then the application 
should be immediately dismissed and the Coles directed to cease all unlawful 
diversions of water from Stanshaw Creek. 

rv. (;ONO.USION 

that 
TheComplaL"'lt Unit's May 23, 2002, Memorandum to File states in part 

1 

If the diversion is being made pursuant to a pending application for 
which a permit is being diligently pursued and "prima facie" 
evidence is-available suggesting that the diversion maybe causing 
adverse impacts to public trust resources, the Division will 
typically direct the di.verier to take action to prevent or mitigate the 
impacts or, if necessary, t.ernl.L"'late th~ diversion. (Memorandum to 
File at p. 8.) 

Although in the p~t action, the Coles have a pending application to 
appropriate water for power generation, the pencling application has not been 
diligently pursued by either the Coles or the S\-VRCB, The Coles' application has 
languished for over 13 years, no environmental review has been conducted, no 
hearings have been conducted., and no hearing date has been set. Additionally, 
as demonstrated in this response, as well as in KFA's November 30, 2001, letter, 
and in DFG and N1fFS' s respective comment letters, prima farie evidence exists to 
support a finding that the Coles' wtlawful diversion adversely impacts public 
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· trust resources, including coho salmon, a federally listed species. Moreover, the 
Complaint Unit's recommendation for a 0.7 ds ·bypass is not supported by any 
evidence, and in fact directly contradicts the evidence and recommend.a tions 
submitted by DFG an!i N}.1FS. Therefore, based upon the foregoing, the SWRCB 
should direct the Coles to cease and desist all unlaVvful diversions. 

·~~ 
Donald B. Mooney 
_Attorney 

-cc: Janet Goldsmith 
Doug and Heidi Cole · 
Ron Prestly, Department of Fish and ·Game 
Tim Broad.man, National Marine Fisheries-Services 
Margaret Tauzer, National Marine Fisheries Services 
William M. Heitler, United States Forest.Service, Orleans Ranger Distriq 
Jim De Pree, Sjskiyou County Planning Department · · 
Konrad Fisher 
T. James Fisher, Fisher Logging Co. 
Toz Soto, Karuk Tribe, Department of Natural Resources 
Mr. Edward C. Anton, Chle{ SWRCB Division of Water Rights 
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• • ,, . LAW OFFICES OF DONALD B. MOONEY 

DONALll B MOONEY 
MIN.-d. iA c..liflorfll& IN ON1an 

VIA FACSIMILE 

Mr. Michael Contreras 

129 C Street, S1lUII! 2 
Davi!!, California ~5616 

Telephone (530) 7;S-237i 
Facsi..lilile 530) 75S.7l69 
dbmooney@d(n.davis.c.a.us 

June .24, 2002· 

Division or Water Rights · 
State Water Resources Control Board 
P.O. Box 2000 
Sacramento, CA 95812-2000 

Re: Water Rights Complaint Subntitt.ed uy the Kl4m,ith Forest 
Alliance Al_hging Unlawful Divnsion of Water From 
Stanshaw Creek · 

Dear Mr. Contreras: 

The Klamath Forest Alliance (''KFA;') disagrees with the Complaint Unit's 
conclusions and recommettdations conWned in your letter dated May 23, 2002, . 
regarding Doug and Heidi Col~' s unlawful diversion of wa-ter from Stansha.w 
Creek. The Complaint Unit's conclusions and recommendations are not 
supported by the evidence or by California water law. 

I. THE SWRCB CO:MPLAINT UN.IT'S CONCLUSIONS ARE NOT 
SUPPORTED BY THE EVIDENCE OR CALIFORNIA WATER LAW 

. . 

A. · Respon,e to Conclusion /iumber t 

Conclusion Number 1 states that . 
• I - • 

A court of competent jurisdiction would most lll(ely confirm that 
the Coles hav~ a valid pre-1914 appropriative right to divert water 
from Stanshaw Creek for full domestic and irrigation purposes at." 
the Marble Mountain Ranch 

The primary problem-with Conclusion Number 1 is that it states that the 
Coles' have a pre-1914 appropriative water right "for full domestic and irrigation 
purposes." This statement fails to quantify the,pre-1914 appropriative water 
right and is inconsistent with the SWRCB staff's previous conclusions regarding 
the Cole's pre-1914 appropriative water right. Moreover, this statement implies 
that the Coles may increase their pe-1914 appropriative water right so long as it 
is used for domestic and irrigation purposes. Such a conclusion is in direct · 
conflict with California water law. Additionally, the conclusion contradicts the 
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Complaint Unit's May 23, 2002, Memorandum to File which states that Nit]his 
right has not been quantified ... /", Thus, jf ~ rwu has not~ quan~ed and 
the SWRCB does not know the current or historical delllal\d -for domestic and 
irrigation,, a conclusion that a court would find ~t the Coles have a valid right 
for '1 full domestic and irrigation purpoees~' simply carui.ot be supported by either 
the ~idence or the law. · ' 

"The right of priority .... a,ttaches to the definite quantity ol water·that the 
appropriator has put to r~asonable beneficial use in consummating his 
appropriation."' (Hutchins, The Calift,rnia.IAw of Water Rights, at p. 132.) ·Toe 
specific quantity of water is one of its most distinctive feamres. (Id.) Therefore, 
assuming that the Coles' have a pre,.,1914 app.-opriati\fe ·water righ.t for Marble 
Mountain Ranch, the Coles ·ate only entitled to the quantity of water that has 

· been continuously diverted and put to a reasonable and beneficial use. . · 

· The SWRCB staff has concl~ed on two separate occasions tnat any pre- . 
1914 appropriative water right is limited to· approximately 0.11 cubic feet per 
second ("cfs#). (See letter dated September 15, 1998 from Harry M. Schueller to 
Doug .Cole ("Schueller Letter"}; and letter dated February 4, 1993 .from Katherine 
Mrowka to Robert and Mmy Young; see also 1963 DWR Bulletin 9H, Land and 
Water Use in Klamath Rivet Hydrographk Unit, Table 4 at p. 55 ) DWR Bulletin 
94--6 states that the total amount of wa~ diverted for use on what is now the 
Coles' property is 362 acre-feet, a portion of which was for hydroelectric · . 
generation for which no p~ 1914 appropriative water right exists. Although the 
Coles questioned the SWRCB's esti:Ma~ for the water demand for the uses on 
Marble Mountain Ranch, the Coles failed to provide any evidence to dispute the 
estimated demand and they provided no alternate eetimate of a higher demand. . 

When the Col~' predec~rs .sought an application to appropriate water 
for domestic and irrigation, the SWRCI staff assessed the ranch's overall . 
domestic requirement to be 0.02 cfs, or approximately 14-aae feet per year. (See 
Letter dated ·February 4, 1993, from Katherine ·Mrowka to Robert E. and Mary 
Judith Young.) The SWRCB staff turlhei:- 'concluded that the water demand for 
irrigation is that which ia required.to irrigate 7 acres of alfalfa. (Id.} Ba.seq upon 
these assessments and utilizing standard conversion equations, the Coles~ · 
combined domestic and inigation water uses can be met with 0.11 ds.1 

Irrigation:-

Combined: 

0.02 ds multiplied by the con'1'e:rs.i.on factor of 1.98 multiplied by 365 days per 
yeu equala approximately 14.4 at'TI;' at per day. · 
The SWRCB •taff has previously detemuneci that 1 c& for each 90 aOff of 
irrigated iUft ii comidered reeeooable fur Siskiyou coumy. (See~ dated 

. February 4, 1993v from Katherine Mrowka SWRCS staff, to Robert E. and Muy 
Judith Young, Cola' pnldece!ilOm·in·interest.) Using the SWRCB staff's 
methcdology, Irrigating .7 aa"eS would reqt.tire9 approxinwely 0:09 cts. 
Combirung the inigation demand of 0.09 ds with the domestk ~d of 0.02 
cfs results in an overall demand rate of O; 11 ds. 
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. . Therefore, if a court of competent jurisdiction held that the Cole~ shad a 
valid pre-1914 appropriative water right, it would most-likely quantify that any 
such right does not exceed 0.11 cfs. .The highest amount that the Coles could · 
show ·that either they or their predecessors have put to a reasonable and 
beneficial use. · 

To the extent the Coles rely solely on the historic Stan.shaw pre-1914 
appropriative water rights, the Co~ rights i:nay be further diminished as the 
Coles' predecessors did not acquire all of the interests :iri land and water from 

. Stanshaw.- (See Exhibit C to letter dated-August 20, 2001, from Janet Goldsmith 
·to Harry M. Schueller.} The Coles only obtained a small.portion of the original 
Stanshaw property. Moreover, the Coles have presented no evidence as to the 
quantity of Stanshaw's pre-1914 appropriative water right that was used on the 
property :now .owned by the Coles, or the quantity·of water right that was 
transferred 1o the Coles . 

. . Thus, neither the evidence nor California water law supports the · 
CompWnt's Unit's Conclusion Number 1. As the Complaint Unit failed to 
addzess the quantity of-water that may be diverte_d under a claim to a pre-1914 
appropriative wa:tet right for irrigation and domestic uses, the ·subsequent 
conclusion regarding the .incidental use of water for power generation amounts 
to pure speculation. 

8. Respons to Conclusion Number 2 

KFA agrees with Conclm~ion Number 2 which states in part that 
'!le ]vidence has not been submitted to substantiate a pr(!-1914 appropriative 
right for power purposes ... " · 

C. Response to <;onclusion:Numbcr 3· 

I<F A disagrees with Conclusion Number 3, which states that 
. ' . 

With the current irrigation system, most diversions for power 
purposes during the low-flow periods of the year are incidental to 
domestic and irrigation needs. 

The primary problem with Conclusion Number 3 stems from the 
Complaint Unit's Conclusion Number 1, which failed to quantify the pre-1914 
appropriative water right.· By -providing an '' open ended right'', there is no way 
to determine or conclude that the dive1Sions for power purposes are incidental to 
the Coles' domestic and irrigation needs. . 

Based upon the Coles' Application (A029449), the Coles claim a need for 3 
cfs for power production. As the Coles1 pre-1914 appropriative water right does 
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not exceed o.it cfs, such power.generation cannot be characterized as incidental 
to the·Coles' domestic and inigation needs. If-the Coles' diversion for power . . 
purposes were incidental to their diversion for ccinswnptive uses, ther~ would 

. not b~ the signilicant uretum _flow" from the Coles' property into Irving creek · 
that exceeds the amount of water flowing in Stanshaw Creek below the C9les1 

diversion. 

·. · The Coles.have inc:Ucated that if they limit their diversion uom Stanshaw 
· Creel< to the amount used only for_domestic and irrigation,.it is not enough water 
to operate their hydroelectric generator. This is support.ed by the fact that on the 
day of the October 16, 2001, field investigation,. the Coles were diverting .50 . 

· percent of the stream flow and none of it was being applied towards power . 
generation. Therefore, the evidence simply cannot support a finding that the 
Coles' purported need for 3 cfs for power generation is inddental_to any pre-1914 
right they may have for domestic and irrigation uses. In· fact.. the evidence; and 
the Coles' own adJ:twimons support the conclusion that in order for the Coles_ to 
generate power, they must divert watel' from Stanshaw Creek at a rate · . 
substantially higher than any rate they may claim under_ a pre-1914 appropriative 
water right for domestic and irrigation purposes. 

o. : BcapPNC to Concluiion_ Numb;r 4 

. · Klamath Forest Alliance agrees with the Conc~usion Number 4. lt should· 
be noted, however, that more than just primll fada evidence supports the 
conclusion that lower Stanshaw Creek provides critical habitat. Uncontested 
expert opinions from the Caliiomia Department of Fish and Game {"DFG"), the 
National Marine Fisheties Service ("'NMFS"), Toz Soto, a "fisheries biologist with 
the Karuk Tribe, and Terry D. Roelofs, Profelsor, Department of Pisheri.es 
Biology, Humboldt State U.nivmity, ~upport Conclusion Number 4~ Despite 
repeated opportunities, the Coles have:submitted. no evidence to the contrary. 

E. BeaPPOR to Con(Jviou Numbers 

It is the responsibility of the public agencies to protect public trust . 
resources. (See National. Audubon Society v. Superior Court (1983) 33 Cat 419,426 

. ("before ... agencies approve water diversions they should can.sider the effect of 
such diversions upon interests protected by the public trust, and attempt, so far • 
as kasible; to avoid or minimize any iu..,m. to those interests").} The letter and 
intent of pub~c tnist doctrine cannot, nor was it intended to be upheld only by 
public agencies demanding proof from the non-profit sector when a public trust 
resource is in jeopardy of being harmed. A private individual or entity seeking · 
to appropriate a public trust resource must bear the burden of demonstrating · 
compliance with the public trust doctrine. . . 

WR-6

000757000757



• • Mr. Michael Contreras 
June 24, 2002 
Pages 

· The SWRCB;s cotnplaint iimt provides no evidence to support a- bypass 
flow recommendation of .7 ds, or the assertion-that, "'Bypass .flows Q1l the order 
·of 1/2 to 1 ds should produce essentially the same amount and qualitrof habitat 
~ flows on fhe order of 2-3 ds:'" (~-May 13, i002, Memorandum to File from · 

·· . Charles A. Rich and Michael Contreras, at p. 10.) Flow CON'l.ectivity and the 
presence of jll.ve,;ille fish on a given day, do not, in and of themselves, prove that 
a habitat has no:t beeJ\ degraded. . . · . . ·· · . · 

. . . 

Federal, state, tribal and independent fisheriee biologists have irtdicated 
that the CQles' current diversion decreases the availability and quality of habi1at 
ir\ S~w Creek. The California Department of Fi$h and Game, (DFG), . · 

. recommtmded a year-rOW\d bypass flow of 2.5 ds-to· be measured at the culvertB 
below Hi~way 96 .. DFG adcnowl,dged that stee)head and co~o exist.in the . 
portion of the creek below Hwy -96, and stated that facto.rs COOS1dered: m making 
their recommendation· included a desire to .maintain cold temperatures in the 
creek, and an "adequate channel" for fish to access the creek from the Klamath 
River. DFG also stated that it, Nmay require additional bypass ._.f_lows in the .future 
iJ conditions change such that 2.5 c& i$ no longer adequate to allow salmonid · 
passage at the mouth of Stanshaw Creek.''. · 

. DFG rightfully retained the right to change_the bypas~ flow · 
recommendation because the-mouth of Stanshaw Creek naturally forms at least_3 
chanrteJs before it enters· the riv~. When combined with naturally low flows . 
during dry months, the Coles' diversion would, in the absence of periodic 

. manual channeling of the aeek's mouth, prevent sa~~ from traveling 
between Stanshaw Creek and the Klamath River. With unll'npeded flows· 
however, fish can access the creek from the Klamath River year-round without 
manual channeling. · · 

'i 
The National Marine Fisheries 'Sl!rvice, (NMFS), reco.nimelided a 

minimwn bypass flow of 1.5 cfs d~ of the point of dive~ion, requested 
that tailwater £tom the Coles' hydroelectric plant be returned to Stamihaw Creek 
and .reserved the right to modify their. rerom.m.endati~ "when CalTrans . 
provides salmonoid pueage through the Highway 96 culvert." NMFS' cited the 
preservation of ,nerma1 refugia" at the mouth of Stanshaw Creek as a primary 
concern. N?dFS also noted that an &-inch saJmonid was stranded in the Coles' 

· · diversion flume during the field investigation and request.eel that measures be 
taken to prevent such strandings. . . · 

Toz Soto, a FlS.heries Biologist for the Karuk Tribe's Department of 
Natural Re&ources has addressed several concerns assodated with the Coles' 
diversion. ln-a November 30, 2001 statement aboµt Stanshaw Creek, Mr. Soto 
lVrote~ · 
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Salmonids .~g the creek include endangered.coho· 
salmon. steelhead·(residentand anadromous) and 
chinook salmon. With proper flow, l;\abitat iii .. 
Stanshaw creek is suitable for summer a.n.d winter 

· rearing coho salmon. During sun'Uner ~ths, 
mainstem Klamath River w•ter temperatures can . 
become intolerable arid salmonids must find cold-. 
water thermal refugia areas associated with· ~tary 
mouths (Stanshaw Creek). Large boulders ne·ar the 
mouth of the creek combined with adequate cold
water flow coming from Stanshaw Creek could 
provide habitat suitable for adult summer steelhead 
and spring chinook holding. Cold-water plumes at 
creek mouths provide critical·~ refugia f~ out . 
migrant juvenile salmonids and returning adults. 
Loss of .flow from Stamhaw Creek limits the size of 
the cold-water plume at the mo.uth and limits access· 
up the creek for cold water !eeking salmonids. 

Mr; Soto went on to address a number of o~r problems with the 
diversiap. These include, but a~e not limited to, 1) the possible dewatering of· 
established spawning sites" 2) limited access to .the creek for adult and juvenile.· 
fish .. 3) the entrapment of resident fish in the Coles diversioo ditch, 4) reduced 
flows and stream velocity which llinit adult spawning and nest building 
opportunities in lower Stanshaw Cr~, and 5) the release of sediment into 
Stanshaw Creek from the diversion ditch. 

lbe SWRCB's complaint unit disregarded all of the aforementioned expert 
.. input and based its bypass tlow recommendations. on an arbitrary assessment of 

.the flow sufficient for the movement of juvenile fish b~low the culverts. 

Acconiing to Or. Terry D. Roelofs,·a renownecfprofessor of .fisheries 
biology at Humboldt State University, reiiudng summer flow in the portion of 

· · ·Stanshaw Creek between highway 96 and it's confluence with the Klamath River, 
'''deaeases the amount of habitat available for coh.o salmon and maylead to 
increased daily temperatures, both of which could constitute.a take of this 
federally listed species." · . 

· The Complaint Unit's conclusion and recommendation for a 0..7-cls is . 
based upon staff's field observation and completely ignores the evidence and 
recommendations provided by the agencies responsible for protecting the 
resources in lower Stanshaw Creek . 

The SWRCB' s actions allowing the ~wful diversion of water from 
Stanshaw that results in a take Clf a protected species constitutes a violation of 
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take prohibition of section 9 of~ Endangered Species Act, 16 U.S.C. § 1538. (See · 
Strahan v. Coxe, 127 F.3d.155, 163 (1st Cir. 1997},-cert. denied, 119 S.Ct.81, and cert. 
denied, 119 S.Ct. 437 (1998) (when a state.affirmatively allows fishing activities to 
occur through licensing or other measures, and those activities are likely to result 
in entanglement of protected species, the respo,nsible agency is ip violation of the 
section 9 take prohibition); (l.J>ggerMUI _Turtle v. Volusia- County, 148 F.,3d 1231, · 
1249 (11th Cir. 1998), cert denied~ 119 S.Ct. 1488 {1999) (the failure of 
government entities to prohibit_ or restrict· activities that are likely to take listed 
species can be a vio1atiOJt of section 9· of the Endangered Species Act}~) The same 
ratiooale that caused the court in -Strahan to find that Massachusetts· viQlated the . 
Endangered Species Act by Ucensing gillnet and lobster pot fishing lik~y to 

· result ii} the entMglement of right whales applies to the Complaint Unit's . 
decision to allow the Coles to continue an- unlawful diversion that is likely to 
result in a take of a listed· species. 

F. 

I<FA disagrees with Conclusion Number-6 which states that "[m)easuring 
flows on a regular basis .inStanshaw Creek is not practical. All the protestants ·to 
the Coles' Application to Appropriate-water, including~ ·and DFG,_ha"\te 
demanded the instillation of a flow-measuring device as a dismissal term. Su.ch 
devices are inexpensive, and locations such as the ~verts under Highway 96 
and the rock flumes above and below the Coles' point of diversion are conducive 
to. their use. 

G. Re,.pon,e to Conclusion Number Z 

KFA agrees that all sides in this dispute would benefit if a physical 
solution were implemente~ but not ii- the solution entails the frivolous use of 
hydropower to the detriment of rare.•d threatened species. KF A proposes that 
the Coles use water and power more effi(?-ffltly, and that they adopt a method of 
power generation that does not adversely impact critical habitat. -To this end, the · 
SWRCB should direct the Coles to researl:h the alternatives to the current 
operation.2 If the Coles cannot devis~ a way to produce· hydropower without 
adversely impacf habitat, then the. Coles must adopt an alternative· to . 
hydropower. The Coles' property is situated in an exposed, south facing location 
ideal for solar power. Some combination of solar~ wind and/or efficient internal 
combustion generators are all viable alternatives. 

2 It should be noted that the Coles' could have halved their water 
consumption by merely utilizing all 400 feet, rather than 200 feet of the drop 
available between their 1,200 foot point of diversion and the 800 foot low-point 
on their property. 
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WhateYer the ultimate so~ of ~ Coles' water, the Coles must take 
steps to utilize it more efficiently. Following recommendatt<1:ns from the .· . 
SWRCB's Complaint Unit, water should be transported by pipe to prevent loss, 
and to the diversion to be halted when water is not in use. This a1so permits the 
use_of spriliklers, which are far more efficient than flood irrigation. . . 

One of the most effective ways for people living off the grid to conserve 
power is to utilize a battery bank to store power when excess is being produced. 
Peak energy needs.can then be met by combining the. use of ·stored power and 
produced power. This allows residences and businesses to maintain power · 
production facilities that proquce a fraction of the watts they~ during peak 

. usage. And a large portion of the time, a tesidence or business .can operate 
exclusively off of a battery bank. · · 

W:ith the eJ1.c:eption of Ule Marble Mo~tain Ranch,. all residences and . 
businesses known to-KFA which. operate off the grid, utilize most, if net all of the 
aforementioned power conservation methods. According to NMFS officials, 
grants ~ available for reallocation of power generation capacity. Tribal, 
SWRCB and DFG employees have offered to help the·Coles locate and apply for 
grants to bring their- operation into ·compliance with the law. It appears·that 
·many options are available to .the Coles ii they would pursue them. · · 
Considerable benefit would accr.ue to the public trust resources of Starishaw 
Creek if the Coles' implemented an appropriate physical solution., 

IJ. THE COMPLAINT UNIT'S RECOMMEND-A TIO NS ARE NOT 
SUPPORTED BY EVIDJN<;E 

A. Recommenda,tion ~umber t 

The Complaint Unit'"s reconunended actions allow the Colee to continue 
their unlawful diversion of water from Stanshaw Creek uni.es., the Coles 

, maintain a flow in lower Stanshaw Creek below Highway 96 of approximately .. 
0.7 cfs. The 0;7 ds bypass reqwe;mettt, now~er~ is not based upon any scientific 
eva,luation of the needs of Stanshaw Creek and the public trust fflklUices that 
rely upon flow from Stanshaw Creek, mdudins coho salmon. a threatened 
species. (See 50 C.F.R. §- 102(~)(4).) The 0.7 cfs bypass-requirement is based 
solely upon the SWRCB staff's observations of the flows at the time of the field 
investigation. In contrast,. DFG stated that a 2.5-ds bypass flow must be required 
in order to maintain existing jnstream habitat conditions in· Sfanshaw. Creek for 
coho salmon and steelhead. (See November 21, 2001, Memorandum from 
Donald B. Koch, Regional Manager, to Edward.C. Anton, atp. 2.) Additionally, 
NMFS' investigation resulted in a recommendation that a 1.5 ds bypass flow be 
. maintained at all times. 
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"' Recommendation 1 is also not supported by the evidence as it references a .. · 
post-1914 appropriative right derived from Application 29449. The Coles have 
derived no right to divert water from this application as· the SWRCB has not• 
approved the application. Prior to ~pproving the application, the SWRCB must 
make a determination as to whether unappropriated water ,is available, arid · · 
whether the diveJ'Sion would impact ~blic trust resources and/ or other vested .. 
water rigl\ts. - · · 

B .. 

. Recommendation 2(a) providee for the Coles to -vjsually estimate.the 
bypass requirement~ Not only is the ·recommended bypass not supported by 
evidence, but even if it were implemented, a visual estimation of the bypass 
provides no ability to ensure compliance with the requirement. or any other . 
appropriate bypass requirement. The SWRCB' s reconunendation does .not 
indicate how the 0.7 cfs would be monitored or enforced~ 11-m is a particular · 
concern to KFA and others as the Coles have exp~ their disagreement with 
any bypass requirements. NMFS recommended that the Coles should be 
required to install and maintain permanent staff gages at the point .of diversion. 
1he installation of such gages would also allow for further investigation as to 
whether the quantity of water diverted for power generation is in fact simply 
incidental to the Coles' domestic and irrigation needs. · · 

With regards to recommendation 2(b), any diversion,_ full diversion of the 
. of the Creek into the Coles ditch would have significant impacts to Stanshaw 

Creek froin the point of diversion to Highway 96, Approval ·of any su<;h 
diversion facilities must undergo environmental review. under CEQA, and may 
require formal corisultation with the U.S. Forest Service under section 7 of the 
ESA. {16 U.S.C. § 1536.) . ·. 

•,. 

c. &commendation Nwn:&z:cr .a . 
Recommendation 3 states that-I<FA's compJaint against the Coles should· 

be dosed. For the reasons stated throughout this response, I<FA strongly 
disagrees with this recommendation. _As the Complaint Unit's conclusions and 
recommendations fail to adequately address the .issues raised by the SWRCB 
staff; NMPS, DFG, and KF A, the complaint ahould not be closed. . 

Ill. The SWRCB Has Fmed to Rule on ~ Coles' PendiJw ApJ!lication 

The Coles' current Application (A029449} was accepted by the SWRCB on , 
March 27, 1989. In 13 years, however, the SWRCB has failed to conduct a hearing 
on this application or conduct any environmental review pursuant to the . 
California Enviromnental Quality Act, Public Resources Code, section 21000 et· 
seq. Moreover, despite the current controversy regarding the Coles' diversion . 

WR-6

000762000762



• • Mr. Michael Contreras 
June 24, 2002 · 
Page 10 

and the impacts to a federally listed species, the SWRCB has provided no · 
indication as to when it i.riteru:l& to conduct hearings on the application or release 
an environmental document for public review. In the meantime, h. SWRCB· is 
allowing the Coles to continue div~rting water from a watershed that provides 
critical habitat to a threatened species. 

. . Quite frankly~ mud\ of the current controversy_ surrounding-~ Coles~ . 
unlawful divemon from Stanshaw Creek can .be attributed to the SWRCB's delay 
in processing·the Coe" application and the Coles' lack of diligence in pursuing 
the applicatiQn mid completely any necessary environmental review. Had the 

· SWRCB acted .upon t:hbJ application in a timely fashion, then the environmental 
. impact report would .have been prepared and drculated for public reyiew. 
Ins~ad, the SWRCB's decision to indefinitely allow the Coles' tQ continue. the · · 
unlawful diversion amount$ to de facto approval of 1he application without any 
necessary environmental review.. · · · · 

. . . . 

it .the SWRCB does not have the financial resources to conduct the 
-~ environmental iinpaet report for the. Coles' appµcation, then the 

· SWRCB should direct the Coies·to deposit a,i appropriate sum of money for the 
SWRCB to hire an outside consultant to prepare the EIR. If "the Coles or the · 
SWRCB decide not to conduct the environmental review, then the application 
should be immediately dismisBed and the Coles direc:ted to cease all unlawful 
diversions of water from Stanww Creek. 

IV. .®NCLUSION 

The Complaint Unit's May 23i 2002; Memorandum to Pile states in part 
that: 

1 

If the diversion i$ being made pursuant to a pending application for 
which a permit is being diHgently pursued and "prima f~" . 
evidence is-available suggestirJ,g that the diversionDJiXbe.cau.sing 
adverse impacts to public trust reaoµrces, the Division will 
typically direct the diverter to take action to prevent or mitigate the 
impacts or, if necessary, b?nninate the diversion. (Memorandum to 
File at p. 8.) . 

Although in the present action, the Coles.have a pending application to· 
ap~ropriate water for p~wer generation, the pending application has ~ot been 
diligently pursued by either the Coles or the SWRCB. The Coles' application has 
languished for over 13 years, no environmental review has been conducted, no 

· hearings have been conducted, and no hearing date has been set. Additionally, 
as demonstrated in this response, as _well as in KF A's November 30, 2001, letter, 
and in DFG and NMFS's respective comment letters,_pri11Utfaci,e evidence·e:xists to 
support a finding that the Coles' unlawful diversion adversely impacts public 
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· trust resources, includmg coho salmon, a federally listed species. Mo.remi~, the 
CompJaiilt Unit's recommendation for ao., ds-bypus is not supported tiy any · 

. evidence, and in fact directly contradicts the evi.de.Qee and recouunend.ations 
submitted by DFG an~ NMFS. Therefore, based llpon the foregoing, the SWRCB 
should direct .the Coles to cease -and desist all urilawful diversions.. . 

r~ 
· Donald 8. Mooney 
_Attorney 

cc: Janet Goldsmith 
Doug and Heidi Cole · 
Ron Prestly, Department·of Fish:and·Game 
Tim Broad.man, National Marine Fiaheiies-Servi~ 
Margaret Tauzer, National Marine Fisheries Services . . 
Williattl M. Heitler, United States Forest.Service, Orleans Ranger District 
Jim De Pree, Siskiyou County Planning Department · · · 
Konrad Fisher · 
T. James Fisher, Fisher Logging Co. 
Toz Soto, Karuk Tribe, Department of-Natural _Resources 
Mr. Edward C. Anton, Chief, SWRCB Division of Water Rights 
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LAW clFICES OF DONALD B .• ONEY 

DONALD 8. MOONEY 
Admitted in California and Oregon 

VIA FACSIMILE 

Mr. Michael Contreras 
Division of Water Rights 

129 C Street, Suite 2 
Davis, California 95616 

Telephone (530) 758-2377 
Facsimile C530) 758-7169 
dbmooney@dcn.davis.ca. us 

June 24, 2002 

State Water Resources Control Board 
P.O. Box 2000 
Sacramento, CA 95812-2000 

Re: Water Rights Complaint Submitted by the Klamath Forest 
Alliance Alleging Unlawfal Diversion of Water From 
Stanshaw Creek 

Dear Mr. Contreras: 

The Klamath Forest Alliance ("KFA") disagrees with the Complaint Unit's 
conclusions and recommendations contained in your letter dated May 23, 2002, 
regarding Doug and Heidi Cole's unlawful diversion of water from Stanshaw 
Creek. The Complaint Unit's conclusions and recommendations are not 
supported by the evidence or by California water law. 

I. THE SWRCB COMPLAINT UNIT'S CONCLUSIONS ARE NOT 
SUPPORTED BY THE EVIDENCE OR CALIFORNIA WATER LAW 

A. Response to Conclusion Number 1 

Conclusion Number 1 states that: 

A court of competent jurisdiction would most likely confirm that 
the Coles have a valid pre-1914 appropriative right to divert water 
from Stanshaw Creek for full domestic and irrigation purposes at 
the Marble Mountain Ranch 

The primary problem with Conclusion Number 1 is that it states that the 
Coles' have a pre-1914 appropriative water right "for full domestic and irrigation 
purposes." This statement fails to quantify the pre-1914 appropriative water 
right and is inconsistent with the SWRCB staff's previous conclusions regarding 
the Cole's pre-1914 appropriative water right. Moreover, this statement implies 
that the Coles may increase their pe-1914 appropriative water right so long as it 
is used for domestic and irrigation purposes. Such a conclusion is in direct 
conflict with California water law. Additionally, the conclusion contradicts the 

I-..> 
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Complaint Unit's May 23, 2002, Memorandum to File which states that "[t]his 
right has not been quantified .... '' Thus, if the right has not been quantified and 
the SWRCB does not know the current or historical demand for domestic and 
irrigation, a conclusion that a court would find that the Coles have a valid right 
for "full domestic and irrigation purposes" simply cannot be supported by either 
the evidence or the law. 

"The right of priority .... attaches to the definite quantity of water that the 
appropriator has put to reasonable beneficial use in consummating his 
appropriation." (Hutchins, The California Law of Water Rights, at p. 132.) The 
specific quantity of water is one of its most distinctive features. (Id.) Therefore, 
assuming that the Coles' have a pre-1914 appropriative water right for Marble 
Mountain Ranch, the Coles are only entitled to the quantity of water that has 
been continuously diverted and put to a reasonable and beneficial use. 

The SWRCB staff has concluded on two separate occasions that any pre-
1914 appropriative water right is limited to approximately 0.11 cubic feet per 
second ("cfs"). (See letter dated September 15, 1998 from Harry M. Schueller to 
Doug Cole ("Schueller Letter"); and letter dated February 4, 1993 from Katherine 
Mrowka to Robert and Mary Young; see also 1963 DWR Bulletin 94-6, Land and 
Water Use in Klamath River Hydrographic Unit, Table 4 at p. 55) DWR Bulletin 
94-6 states that the total amount of water diverted for use on what is now the 
Coles' property is 362 acre-feet, a portion of which was for hydroelectric 
generation for which no pre-1914 appropriative water right exists. Although the 
Coles questioned the SWRCB' s estimate for the water demand for the uses on 
Marble Mountain Ranch, the Coles failed to provide any evidence to dispute the 
estimated demand and they provided no alternate estimate of a higher demand. 

When the Coles' predecessors sought an application to appropriate water 
for domestic and irrigation, the SWRCB staff assessed the ranch's overall 
domestic requirement to be 0.02 cfs, or approximately 14-acre feet per year. (See 
Letter dated February 4, 1993, from Katherine Mrowka to Robert E. and Mary 
Judith Young.) The SWRCB staff further concluded that the water demand for 
irrigation is that which is required to irrigate 7 acres of alfalfa. (Id.) Based upon 
these assessments and utilizing standard conversion equations, the Coles' 
combined domestic and irrigation water uses can be met with 0.11 cfs.1 

Domestic: 0.02 cfs multiplied by the conversion factor of 1.98 multiplied by 365 days per 
year equals approximately 14.4 acre feet per day. 

Irrigation: The SWRCB staff has previously determined that 1 cfs for each 80 acres of 
irrigated area is considered reasonable for Siskiyou county. (See letter dated 
February 4, 1993, from Katherine Mrowka SWRCB staff, to Robert E. and Mary 
Judith Young, Coles' predecessors-in-interest.) Using the SWRCB staff's 
methodology, irrigating 7 acres would requires approximately 0.09 cfs. 

Combined: Combining the irrigation demand of 0.09 cfs with the domestic demand of 0.02 
cfs results in an overall demand rate of 0.11 cfs. 
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Therefore, if a court of competent jurisdiction held that the Cole's had a 
valid pre-1914 appropriative water right, it would most likely quantify that any 
such right does not exceed 0.11 cfs. The highest amount that the Coles could 
show that either they or their predecessors have put to a reasonable and 
beneficial use. 

To the extent the Coles rely solely on the historic Stanshaw pre-1914 
appropriative water rights, the Coles rights may be further diminished as the 
Coles' predecessors did not acquire all of the interests in land and water from 
Stanshaw. (See Exhibit C to letter dated August 20, 2001, from Janet Goldsmith 
to Harry M. Schueller.) The Coles only obtained a small portion of the original 
Stanshaw property. Moreover, the Coles have presented no evidence as to the 
quantity of Stanshaw's pre-1914 appropriative water right that was used on the 
property now owned by the Coles, or the quantity of water right that was 
transferred to the Coles. 

Thus, neither the evidence nor California water law supports the 
Complaint's Unit's Conclusion Number 1. As the Complaint Unit failed to 
address the quantity of water that may be diverted under a claim to a pre-1914 
appropriative water right for irrigation and domestic uses, the subsequent 
conclusion regarding the incidental use of water for power generation amounts 
to pure speculation. 

B. Response to Conclusion Number 2 

KF A agrees with Conclusion Number 2 which states in part that 
"[e]vidence has not been submitted to substantiate a pre-1914 appropriative 
right for power purposes ... " 

C. Response to Conclusion Number 3 

KFA disagrees with Conclusion Number 3, which states that: 

With the current irrigation system, most diversions for power 
purposes during the low-flow periods of the year are incidental to 
domestic and irrigation needs. 

The primary problem with Conclusion Number 3 stems from the 
Complaint Unit's Conclusion Number 1, which failed to quantify the pre-1914 
appropriative water right. By providing an "open ended right", there is no way 
to determine or conclude that the diversions for power purposes are incidental to 
the Coles' domestic and irrigation needs. 

Based upon the Coles' Application (A029449), the Coles claim a need for 3 
cfs for power production. As the Coles' pre-1914 appropriative water right does 
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not exceed 0.11 cfs, such power generation cannot be characterized as incidental 
to the Coles' domestic and irrigation needs. If the Coles' diversion for power 
purposes were incidental to their diversion for consumptive uses, there would 
not be the significant "return flow" from the Coles' property into Irving creek 
that exceeds the amount of water flowing in Stanshaw Creek below the Coles' 
diversion. 

The Coles have indicated that if they limit their diversion from Stanshaw 
Creek to the amount used only for domestic and irrigation, it is not enough water 
to operate their hydroelectric generator. This is supported by the fact that on the 
day of the October 16, 2001, field investigation, the Coles were diverting 50 
percent of the stream flow and none of it was being applied towards power 
generation. Therefore, the evidence simply cannot support a finding that the 
Coles' purported need for 3 cfs for power generation is incidental to any pre-1914 
right they may have for domestic and irrigation uses. In fact, the evidence, and 
the Coles' own admissions support the conclusion that in order for the Coles to 
generate power, they must divert water from Stanshaw Creek at a rate 
substantially higher than any rate they may claim under a pre-1914 appropriative 
water right for domestic and irrigation purposes. 

D. Response to Conclusion Number 4 

Klamath Forest Alliance agrees with the Conclusion Number 4. It should 
be noted, however, that more than just prima facia evidence supports the 
conclusion that lower Stanshaw Creek provides critical habitat. Uncontested 
expert opinions from the California Department of Fish and Game ("DFG"), the 
National Marine Fisheries Service ("NMFS"), Toz Soto, a fisheries biologist with 
the Karuk Tribe, and Terry D. Roelofs, Professor, Department of Fisheries 
Biology, Humboldt State University, support Conclusion Number 4: Despite 
repeated opportunities, the Coles have submitted no evidence to the contrary. 

E. Response to Conclusion Number 5 

It is the responsibility of the public agencies to protect public trust 
resources. (See National Audubon Society v. Superior Court (1983) 33 Cal. 419, 426 
("before ... agencies approve water diversions they should consider the effect of 
such diversions upon interests protected by the public trust, and attempt, so far 
as feasible, to avoid or minimize any harm to those interests").) The letter and 
intent of public trust doctrine cannot, nor was it intended to be upheld only by 
public agencies demanding proof from the non-profit sector when a public trust 
resource is in jeopardy of being harmed. A private individual or entity seeking 
to appropriate a public trust resource must bear the burden of demonstrating 
compliance with the public trust doctrine. 
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The SWRCB' s complaint unit provides no evidence to support a bypass 
flow recommendation of .7 cfs, or the assertion that, "Bypass flows on the order 
of 1/2 to 1 cfs should produce essentially the same amount and quality of habitat 
as flows on the order of 2-3 cfs." (See May 23, 2002, Memorandum to File from 
Charles A. Rich and Michael Contreras, at p. 10.) Flow connectivity and the 
presence of juvenile fish on a given day, do not, in and of themselves, prove that 
a habitat has not been degraded. 

Federal, state, tribal and independent fisheries biologists have indicated 
that the Coles' current diversion decreases the availability and quality of habitat 
in Stanshaw Creek. The California Department of Fish and Game, (DFG), 
recommended a year-round bypass flow of 2.5 cfs to be measured at the culverts 
below Highway 96. DFG acknowledged that steelhead and coho exist in the 
portion of the creek below Hwy 96, and stated that factors considered in making 
their recommendation included a desire to maintain cold temperatures in the 
creek, and an "adequate channel" for fish to access the creek from the Klamath 
River. DFG also stated that it, "may require additional bypass flows in the future 
if conditions change such that 2.5 cfs is no longer adequate to allow salmonid 
passage at the mouth of Stanshaw Creek." 

DFG rightfully retained the right to change the bypass flow 
recommendation because the mouth of Stanshaw Creek naturally forms at least 3 
channels before it enters the river. When combined with naturally low flows 
during dry months, the Coles' diversion would, in the absence of periodic 
manual channeling of the creek's mouth, prevent salmonids from traveling 
between Stanshaw Creek and the Klamath River. With unimpeded flows 
however, fish can access the creek from the Klamath River year-round without 
manual channeling. 

The National Marine Fisheries Service, (NMFS), recommended a 
minimum bypass flow of 1.5 cfs downstream of the point of diversion, requested 
that tailwater from the Coles' hydroelectric plant be returned to Stanshaw Creek 
and reserved the right to modify their recommendation, "when CalTrans 
provides salmonoid passage through the Highway 96 culvert." NMFS cited the 
preservation of "Thermal refugia" at the mouth of Stanshaw Creek as a primary 
concern. NMFS also noted that an 8-inch salmonid was stranded in the Coles' 
diversion flume during the field investigation and requested that measures be 
taken to prevent such strandings. 

Toz Soto, a Fisheries Biologist for the Karuk Tribe's Department of 
Natural Resources has addressed several concerns associated with the Coles' 
diversion. In a November 30, 2001 statement about Stanshaw Creek, Mr. Soto 
wrote: 
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Salmonids using the creek include endangered coho 
salmon, steelhead (resident and anadromous) and 
chinook salmon. With proper flow, habitat in 
Stanshaw creek is suitable for summer and winter 
rearing coho salmon. During summer months, 
mainstem Klamath River water temperatures can 
become intolerable and salmonids must find cold
water thermal refugia areas associated with tributary 
mouths (Stanshaw Creek). Large boulders near the 
mouth of the creek combined with adequate cold
water flow coming from Stanshaw Creek could 
provide habitat suitable for adult summer steelhead 
and spring chinook holding. Cold-water plumes at 
creek mouths provide critical thermal refugia for out 
migrant juvenile salmonids and returning adults. 
Loss of flow from Stanshaw Creek limits the size of 
the cold-water plume at the mouth and limits access 
up the creek for cold water seeking salmonids. 

Mr. Soto went on to address a number of other problems with the 
diversion. These include, but are not limited to, 1) the possible dewatering of 
established spawning sites, 2) limited access to the creek for adult and juvenile 
fish, 3) the entrapment of resident fish in the Coles diversion ditch, 4) reduced 
flows and stream velocity which limit adult spawning and nest building 
opportunities in lower Stanshaw Creek, and 5) the release of sediment into 
Stanshaw Creek from the diversion ditch. 

The SWRCB' s complaint unit disregarded all of the aforementioned expert 
input and based its bypass flow recommendations on an arbitrary assessment of 
the flow sufficient for the movement of juvenile fish below the culverts. 

According to Dr. Terry D. Roelofs, a renowned professor of fisheries 
biology at Humboldt State University, reducing summer flow in the portion of 
Stanshaw Creek between highway 96 and it's confluence with the Klamath River, 
"decreases the amount of habitat available for coho salmon and may lead to 
increased daily temperatures, both of which could constitute a take of this 
federally listed species." 

The Complaint Unit's conclusion and recommendation for a 0.7-cfs is 
based upon staff's field observation and completely ignores the evidence and 
recommendations provided by the agencies responsible for protecting the 
resources in lower Stanshaw Creek. 

The SWRCB' s actions allowing the unlawful diversion of water from 
Stanshaw that results in a take of a protected species constitutes a violation of 
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take prohibition of section 9 of the Endangered Species Act, 16 U.S.C. § 1538. (See 
Strahan v. Coxe, 127 F.3d 155, 163 (1st Cir. 1997), cert. denied, 119 S.Ct.81, and cert. 
denied, 119 S.Ct. 437 (1998) (when a state affirmatively allows fishing activities to 
occur through licensing or other measures, and those activities are likely to result 
in entanglement of protected species, the responsible agency is in violation of the 
section 9 take prohibition); (Loggerhead Turtle v. Volusia County, 148 F.3d 1231, 
1249 (11th Cir. 1998), cert. denied, 119 S.Ct. 1488 (1999) (the failure of 
government entities to prohibit or restrict activities that are likely to take listed 
species can be a violation of section 9 of the Endangered Species Act).) The same 
rationale that caused the court in Strahan to find that Massachusetts violated the 
Endangered Species Act by licensing gillnet and lobster pot fishing likely to 
result in the entanglement of right whales applies to the Complaint Unit's 
decision to allow the Coles to continue an unlawful diversion that is likely to 
result in a take of a listed species. 

F. Response to Conclusion Number 6 

KFA disagrees with Conclusion Number 6 which states that "[m]easuring 
flows on a regular basis in Stanshaw Creek is not practical. All the protestants to 
the Coles' Application to Appropriate water, including NMFS and DFG, have 
demanded the instillation of a flow-measuring device as a dismissal term. Such 
devices are inexpensive, and locations such as the culverts under Highway 96 
and the rock flumes above and below the Coles' point of diversion are conducive 
to their use. 

G. Response to Conclusion Number 7 

KFA agrees that all sides in this dispute would benefit if a physical 
solution were implemented, but not if the solution entails the frivolous use of 
hydropower to the detriment of rare and threatened species. KFA proposes that 
the Coles use water and power more efficiently, and that they adopt a method of 
power generation that does not adversely impact critical habitat. To this end, the 
SWRCB should direct the Coles to research the alternatives to the current 
operation.2 If the Coles cannot devise a way to produce hydropower without 
adversely impact habitat, then the Coles must adopt an alternative to 
hydropower. The Coles' property is situated in an exposed, south facing location 
ideal for solar power. Some combination of solar, wind and/or efficient internal 
combustion generators are all viable alternatives. 

2 It should be noted that the Coles' could have halved their water 
consumption by merely utilizing all 400 feet, rather than 200 feet of the drop 
available between their 1,200 foot point of diversion and the 800 foot low-point 
on their property. 
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Whatever the ultimate source of the Coles' water, the Coles must take 
steps to utilize it more efficiently. Following recommendations from the 
SWRCB's Complaint Unit, water should be transported by pipe to prevent loss, 
and to the diversion to be halted when water is not in use. This also permits the 
use of sprinklers, which are far more efficient than flood irrigation. 

One of the most effective ways for people living off the grid to conserve 
power is to utilize a battery bank to store power when excess is being produced. 
Peak energy needs can then be met by combining the use of stored power and 
produced power. This allows residences and businesses to maintain power 
production facilities that produce a fraction of the watts they need during peak 
usage. And a large portion of the time, a residence or business can operate 
exclusively off of a battery bank. 

With the exception of the Marble Mountain Ranch, all residences and 
businesses known to KF A which operate off the grid, utilize most, if not all of the 
aforementioned power conservation methods. According to NMFS officials, 
grants are available for reallocation of power generation capacity. Tribal, 
SWRCB and DFG employees have offered to help the Coles locate and apply for 
grants to bring their operation into compliance with the law. It appears that 
many options are available to the Coles if they would pursue them. 
Considerable benefit would accrue to the public trust resources of Stanshaw 
Creek if the Coles' implemented an appropriate physical solution. 

II. THE COMPLAINT UNIT'S RECOMMENDATIONS ARE NOT 
SUPPORTED BY EVIDENCE 

A. Recommendation Number 1 

The Complaint Unit's recommended actions allow the Coles to continue 
their unlawful diversion of water from Stanshaw Creek unless the Coles 
maintain a flow in lower Stanshaw Creek below Highway 96 of approximately 
0.7 cfs. The 0.7 cfs bypass requirement, however, is not based upon any scientific 
evaluation of the needs of Stanshaw Creek and the public trust resources that 
rely upon flow from Stanshaw Creek, including coho salmon, a threatened 
species. (See 50 C.F.R. § 102(a)(4).) The 0.7 cfs bypass requirement is based 
solely upon the SWRCB staff's observations of the flows at the time of the field 
investigation. In contrast, DFG stated that a 2.5-cfs bypass flow must be required 
in order to maintain existing instream habitat conditions in Stanshaw Creek for 
coho salmon and steelhead. (See November 21, 2001, Memorandum from 
Donald B. Koch, Regional Manager, to Edward C. Anton, at p. 2.) Additionally, 
NMFS' investigation resulted in a recommendation that a 1.5 cfs bypass flow be 
maintained at all times. 

WR-6

000772000772



~r. Michael Contre. 
June 24, 2002 
Page9 

Recommendation 1 is also not supported by the evidence as it references a 
post-1914 appropriative right derived from Application 29449. The Coles have 
derived no right to divert water from this application as the SWRCB has not 
approved the application. Prior to approving the application, the SWRCB must 
make a determination as to whether unappropriated water is available, and 
whether the diversion would impact public trust resources and/ or other vested 
water rights. 

B. Recommendation Number 2 

Recommendation 2(a) provides for the Coles to visually estimate the 
bypass requirement. Not only is the recommended bypass not supported by 
evidence, but even if it were implemented, a visual estimation of the bypass 
provides no ability to ensure compliance with the requirement, or any other 
appropriate bypass requirement. The SWRCB' s recommendation does not 
indicate how the 0.7 cfs would be monitored or enforced. This is a particular 
concern to KF A and others as the Coles have expressed their disagreement with 
any bypass requirements. NMFS recommended that the Coles should be 
required to install and maintain permanent staff gages at the point of diversion. 
The installation of such gages would also allow for further investigation as to 
whether the quantity of water diverted for power generation is in fact simply 
incidental to the Coles' domestic and irrigation needs. 

With regards to recommendation 2(b ), any diversion, full diversion of the 
of the Creek into the Coles ditch would have significant impacts to Stanshaw 
Creek from the point of diversion to Highway 96. Approval of any such 
diversion facilities must undergo environmental review under CEQA, and may 
require formal consultation with the U.S. Forest Service under section 7 of the 
ESA. (16 U.S.C. § 1536.) 

C. Recommendation Number 3 

Recommendation 3 states that KFA's complaint against the Coles should 
be closed. For the reasons stated throughout this response, KF A strongly 
disagrees with this recommendation. As the Complaint Unit's conclusions and 
recommendations fail to adequately address the issues raised by the SWRCB 
staff, NMFS, DFG, and KFA, the complaint should not be closed. 

III. The SWRCB Has Failed to Rule on the Coles' Pending Application 

The Coles' current Application (A029449) was accepted by the SWRCB on 
March 27, 1989. In 13 years, however, the SWRCB has failed to conduct a hearing 
on this application or conduct any environmental review pursuant to the 
California Environmental Quality Act, Public Resources Code, section 21000 et 
seq. Moreover, despite the current controversy regarding the Coles' diversion 
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and the impacts to a federally listed species, the SWRCB has provided no 
indication as to when it intends to conduct hearings on the application or release 
an environmental document for public review. In the meantime, the SWRCB is 
allowing the Coles to continue diverting water from a watershed that provides 
critical habitat to a threatened species. 

Quite frankly, much of the current controversy surrounding the Coles' 
unlawful diversion from Stanshaw Creek can be attributed to the SWRCB's delay 
in processing the Coles' application and the Coles' lack of diligence in pursuing 
the application and completely any necessary environmental review. Had the 
SWRCB acted upon this application in a timely fashion, then the environmental 
impact report would have been prepared and circulated for public review. 
Instead, the SWRCB' s decision to indefinitely allow the Coles' to continue the 
unlawful diversion amounts to de facto approval of the application without any 
necessary environmental review. 

If the SWRCB does not have the financial resources to conduct the 
necessary environmental impact report for the Coles' application, then the 

· SWRCB should direct the Coles to deposit an appropriate sum of money for the 
SWRCB to hire an outside consultant to prepare the EIR. If the Coles or the 
SWRCB decide not to conduct the environmental review, then the application 
should be immediately dismissed and the Coles directed to cease all unlawful 
diversions of water from Stanshaw Creek. 

IV. CONCLUSION 

that: 
The Complaint Unit's May 23, 2002, Memorandum to File states in part 

If the diversion is being made pursuant to a pending application for 
which a permit is being diligently pursued and "prima fade" 
evidence is available suggesting that the diversion may be causing 
adverse impacts to public trust resources, the Division will 
typically direct the diverter to take action to prevent or mitigate the 
impacts or, if necessary, terminate the diversion. (Memorandum to 
File at p. 8.) 

Although in the present action, the Coles have a pending application to 
appropriate water for power generation, the pending application has not been 
diligently pursued by either the Coles or the SWRCB. The Coles' application has 
languished for over 13 years, no environmental review has been conducted, no 
hearings have been conducted, and no hearing date has been set. Additionally, 
as demonstrated in this response, as well as in KFA's November 30, 2001, letter, 
and in DFG and NMFS' s respective comment letters, prima facie evidence exists to 
support a finding that the Coles' unlawful diversion adversely impacts public 

WR-6

000774000774



• ~r. Michael Contr • 
June 24, 2002 
Page 11 

trust resources, including coho salmon, a federally listed species. Moreover, the 
Complaint Unit's recommendation for a 0.7 cfs bypass is not supported by any 
evidence, and in fact directly contradicts the evidence and recommendations 
submitted by DFG and NMFS. Therefore, based upon the foregoing, the SWRCB 
should direct the Coles to cease and desist all unlawful diversions. 

cc: Janet Goldsmith 
Doug and Heidi Cole 

~ 
Donald B. Mooney 
Attorney 

Ron Prestly, Department of Fish and Game 
Tim Broadman, National Marine Fisheries Services 
Margaret Tauzer, National Marine Fisheries Services 
William M. Beitler, United States Forest Service, Orleans Ranger District 
Jim De Pree, Siskiyou County Planning Department 
Konrad Fisher 
T. James Fisher, Fisher Logging Co. 
Toz Soto, Karuk Tribe, Department of Natural Resources 
Mr. Edward C. Anton, Chief, SWRCB Division of Water Rights 
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National Oceanic and Atmosplieric Administration 

National Marine Fisheries Service 

Southwest Region 

Northern Area Office 
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Mr. Michael Contreras 
State Water Resources Control Board 
Division of Water Rights 
P.O. Box 2000 
Sacramento, California 95812-2000 

Dear Mr. Contreras: 

• 
UNITED STATeS DEPARTMENT DF CDMMEACE 
National Oceanic a"d Atmosphwlc Administraclan 
NATIONAL MARINE FISHERIES SEFN\CE 

Southwest Region 
777 Sonoma A venue, Room 325 
Santa Rosa, California 95404 

In Response Refer To: 
July 8, 2002 151416~ SWR-02-SR4 6338:SKL 

Thank you for extending the comment period for your letter in regards to your investigation into 
water rights complai11t submitted by the Klamath Forest Alliance alleging unreasonable 
diversion. 

The National Marine Fisheries Service is surprised that SWRCB Complaints Unit has not fully 
considered the comments by either Nl\.1FS or the Califomia Department of Fish and Gaine 
(CDFG) in this case. We are forced to disagree with the SWRCB Comp1aint U11it's conc1usions. 

NMFS has not been presented any evidence that the Coles have pre-1914 water rights for 
domestic, inigation, and hydroelectric generation. It js our understanding that only 0.11 cfs has 
been used historically, whereas 3 cfs is required for hydroelectric generation. If thfa is not the 
case, NMFS requests that documentation. 

The SWRCB bypass flow of 0.7 cubic feet per second (cfs) is based solely on a single 
mea.~urement of the stream at the time of the site visit last October. It therefore does not account 
for long term stream discharge pattern of Stanshaw Creek and js clearly inadequate. While 
Stanshaw Creek is not gaged, its flow magnitude, frequency, duration, and timing can be 
estimated by prorating by area a nearby gaged stream. Margaret Tauzer of NMFS Arcata has 
estimated the median, minimum, and average flows in cfs of Stanshaw Creek during August, 
September, and October (the driest months) based upon prorated estimates from the USGS gage 
records of Ti Creek. They are: 

Median 
Minimum 
Average 

August September 
2.99 2.58 
2.58 2.04 
3.16 2.63 

October 
3.05 
1.02 
4.09 
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In addition to inadequate bypass flows, the SWRCB complaint unit's proposed conditions do not 
protect federally listed species. First, there is no provision to return the diverted flow back to 
Stanshaw Creek. Without these flows, the summer thennal refuge at the mouth of Stanshaw 
Creek wiJl wann sooner and be wanner, degrading its value to juvenile coho salmon. These 
degraded conditions increase the likeijhood of take of a federally listed species. The Coles 
verbally offered to return flows to Stanshaw Creek during the field site visit, so NMFS does not 
understand why this provision is not included. NMFS' bypass recommendation was contingent 
upon returning diverted flow to Stanshaw Creek to maintain the thermal refuge at its mouth. 
Therefore, we reiterate our recommendation to return diverted flow back to Stanshaw Creek. 

The SWRCB Complaints Unit proposed solution also docs not mention adequate fish screening 
at the point of diversion (POD) to prevent entrainment of fish. Adequate fish screening was 
included as conditions to remove our protest. 

Finally, NMFS does not sec how visual estimation of flow in the creek can be implemented as a 
condition. This would make any monitoring or compliance meaningless. 

Thank you for your cooperation in the above. We look forward to continued opportunities for 
NMFS and the State Water Resources Control Board to cooperate in the conservation of listed 
speci~. If you have any questions or comments concerning the contents of this letter please 
contact Dr. Stacy K. Li at (707) 575-6082. 

cc: Doug and Heidi Cole 
Margaret Tauzer, PRD, NMFS, Arcata 

Sincerely, 

~ybee 
Habitat Manager 
Northern California 

Tim Broad.man, Law Enforcement, NMFS, Arcata 
Ron Prestly, CDFG, Redding 
William Reitler, USPS 
Jim De Pree, Siskiyou County Planning Department 
Konrad Fisher 
Karuk Tribe of California 
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Mr. Michael Contreras 
State Water Resources Control Board 
Division of Water Rights 
P.O. Box 2000 
Sacramento, California 95812-2000 

Dear Mr. Contreras: 

• UNITED STATES DEPARTMENT DF COMMERCE 
National Oceanic and Atmospheric Administration 
NATIONAL MARINE FISHERIES SERVICE 

Southwest Region 
777 Sonoma Avenue, Room 325 
Santa Rosa, California 95404 

In Response Refer To: 

July 8, 2002 151416- SWR-02-SR-6338:SKL 

Thank you for extending the comment period for your letter in regards to your investigation into 
water rights complaint submitted by the Klamath Forest Alliance alleging unreasonable 
diversion. 

The National Marine Fisheries Service is surprised that SWRCB Complaints Unit has not fully 
considered the comments by either NMFS or the California Department of Fish and Game 
(CDFG) in this case. We are forced to disagree with the SWRCB Complaint Unit's conclusions. 

NMFS has not been presented any evidence that the Coles have pre-1914 water rights for 
domestic, irrigation, and hydroelectric generation. It is our understanding that only 0.11 cfs has 
been used historically, whereas 3 cfs is required for hydroelectric generation. If this is not the 
case, NMFS requests that documentation. 

The SWRCB bypass flow of 0.7 cubic feet per second (cfs) is based solely on a single 
measurement of the stream at the time of the site visit last October. It therefore does not account 
for long term stream discharge pattern of Stanshaw Creek and is clearly inadequate. While 
Stanshaw Creek is not gaged, its flow magnitude, frequency, duration, and timing can be 
estimated by prorating by area a nearby gaged stream. Margaret Tauzer of NMFS Arcata has 
estimated the median, minimum, and average flows in cfs of Stanshaw Creek during August, 
September, and October (the driest months) based upon prorated estimates from the USGS gage 
records of Ti Creek. They are: 

Median 
Minimum 
Average 

August September 
2.99 2.58 
2.58 2.04 
3.16 2.63 

October 
3.05 
1.02 
4.09 
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In addition to inadequate bypass flows, the SWRCB complaint unit's proposed conditions do not 
protect federally listed species. First, there is no provision to return the diverted flow back to 
Stanshaw Creek. Without these flows, the summer thermal refuge at the mouth of Stanshaw 
Creek will warm sooner and be warmer, degrading its value to juvenile coho salmon. These 
degraded conditions increase the likel.ihood of take of a federally listed species. The Coles 
verbally offered to return flows to Stanshaw Creek during the field site visit, so NMFS does not 
understand why this provision is not included. NMFS' bypass recommendation was contingent 
upon returning diverted flow to Stanshaw Creek to maintain the thermal refuge at its mouth. 
Therefore, we reiterate our recommendation to return diverted flow back to Stanshaw Creek. 

The SWRCB Complaints Unit proposed solution also does not mention adequate fish screening 
at the point of diversion (POD) to prevent entrainment of fish. Adequate fish screening was 
included as conditions to remove our protest. 

Finally, NMFS does not see how visual estimation of flow in the creek can be implemented as a 
condition. This would make any monitoring or compliance meaningless. 

Thank you for your cooperation in the above. We look forward to continued opportunities for 
NMFS and the State Water Resources Control Board to cooperate in the conservation of listed 
species. If you have any questions or comments concerning the contents of this letter please 
contact Dr. Stacy K. Li at (707) 575-6082. 

cc: Doug and Heidi Cole 
Margaret Tauzer, PRD, NMFS, Arcata 

Sincerely, 

C~ 
Habitat Manager 
Northern California 

Tim Broadman, Law Enforcement, NMFS, Arcata 
Ron Prestly, CDFG, Redding 
William Reitler, USFS 
Jim De Pree, Siskiyou County Planning Department 
Konrad Fisher 
Karuk Tribe of California 
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Michael Contreras - Stanshaw Creek 

From: 
To: 
Date: 
Subject: 

Michael, 

Don Mooney <dbmooney@dcn.davis.ca.us> 
Michael Contreras <mcontreras@waterrights.swrcb.ca.gov> 
6/21/02 3:19PM 
Stanshaw Creek 

This email serves to confirm our telephone conversation this morning 
wherein you agreed that since the 30 days in which to respond falls on the 
weekend, that the Klamath Forest Alliance has until Monday, June 24 to file 
its response and objections. 

Don 

Pae 1 
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e State .ter Resources Contr.Board 

Winston H. Hickox 
Secretary for 

Environmental 
Protection 

-~y 13 2002. 
Klamath Forest Alliance 

Division of Water Rights 
1001 I Street, 14th Floor• Sacramento, California 95814 • (916) 341-5307 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812-2000 

FAX (916) 341-5400 • Web Site Address: http://www.swrcb.ca.gov 
Division of Water Rights: http://www.waterrights.ca.gov 

In Reply Refer to: 
363:MC:262.0(47-40-01) 

c/o Law offices of Donald B. Mooney 
129 C Street, Suite 2 

Mr. Doug and Mrs. Heidi Cole 
c/o Ms. Jan Goldsmith 
Kronick, Moskovitz, Tiedemann & Girard 
400 Capitol Mall, 27th Floor 
Sacramento, CA 95814-3363 

Davis, CA 95616 

Ladies and Gentlemen: 

WATER RIGHTS COMPLAINT SUBMIITED BY THE KLAMATH FOREST ALLIANCE -
ALLEGING UNREASONABLE DIVERSION 

Complaint Unit staff of the Division of Water Rights have completed their investigation of the 
complaint lodged by the Klamath Forest Alliance (KFA) against Doug and Heidi Cole 
(dba Marble Mountain Ranch). A copy of the Staff Report of Investigation regarding this matter 
is enclosed. Complaint Unit staff reached the following conclusions: 

1. A court of competent jurisdiction would most likely confirm that the Coles have a valid 
pre-1914 appropriative right to divert water from Stanshaw Creek for full domestic and 
irrigation purposes at the Marble Mountain Ranch. 

2. Evidence has not been submitted to substantiate a pre-1914 appropriative right for power 
purposes but A029449, if approved, should cover all diversions for power purposes. 

3. With the current irrigation system, most diversions for power purposes during the low-flow 
periods of the year are incidental to domestic and irrigation needs. 

Gray Davis 
Governor 

4. Prima facie evidence is available to indicate that lower Stanshaw Creek does provide habitat 
for "thermal refuge" when temperatures in the Klamath River become detrimental to the 
health and well being of fish life. 

5. Bypasses similar to those present during the field investigation should provide adequate 
habitat for thermal refuge purposes. 

6. Measuring flows on a regular basis in Stanshaw Creek is not practical. Any requirement to 
measure minimum bypass flows should not be established unless the requirement 
acknowledges that a sufficient diversion of water will be allowed into the Coles' ditch to 
cover both the diversion and bypass requirement with subsequent measurement and 
release of a bypass back into the stream. 

7. Considerable benefit might accrue to all sides of this dispute if an appropriate physical 
solution were to be implemented. 

California Environmental Protection Agency 

"The energy challenge facing California is real. Every Californian needs to take immediate action to reduce energy consumption. 
For a list of simple ways you can reduce demand and cut your energy costs, see our Web-site at http://www.swrcb.ca.gov." 
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Mr. Doug and Mrs. Heidi Cole 

Based on these conclusions, Complaint Unit staff believe the following actions are appropriate: 

1. That the Coles be directed to cease all diversion of water whether pursuant to a pre-1914 
appropriative claim of right or post-1914 appropriative rights derived from Application 29449 
or Small Domestic Registration D030945R unless sufficient flow is passed below their 
Point of Diversion to maintain a flow in lower Stanshaw Creek below the Highway 96 
culverts similar to that present during the October 16, 2001, field investigation (~0.7 cfs). 

2. That the required bypass flow be determined in one of two fashions: 

a) if full diversion of the creek into the Coles' ditch is not allowed, the flow should be 
visually estimated so that sufficient flow would be available to fill a small, hand-dug ditch 
between the terminal pool of Stanshaw Creek and the Klamath River; or 

b) if full diversion of the creek into the Coles' ditch is allowed, a device shall be installed 
capable of bypassing sufficient flow to maintain 0.7 cfs in the creek below the Highway 96 
culverts before any water is passed down the diversion ditch to Marble Mountain Ranch. 

3. That the complaint filed by KFA against the Coles be closed. 

4. That the parties give serious consideration to a physical solution similar to that discussed in 
the Staff Report of Investigation. 

If either party to the complaint disagrees with the conclusions reached by Complaint Unit staff, 
please let me know of the points with which you disagree and the specific evidence you believe 
is available to substantiate or justify a different conclusion or action. If we do not hear from you 
within 30 days from the date of this letter, we will assume that you agree with the conclusions 
and recommendations contained therein. If the Coles are unable to produce evidence to justify 
a different recommendation, failure on their part to maintain the bypass flows as specified may 
result in appropriate enforcement action without further notice. Similarly, if the KFA is unable to 
provide evidence to justify a different course of action, this complaint would be subject to 
closure without further notice. 

If you have any questions regarding this matter, please contact me at (916) 341-5307. 

Sincerely, 

4:d~ 
Michael Contreras 
Complaint Unit 

Enclosures 

cc: See next page. 
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• Klamath Forest Alliance 
Mr. Doug and Mrs. Heidi Cole 

cc: Mr. Doug and Mrs. Heidi Cole 
92250 Highway 96 
Somes Bar, CA 95568 

Department of Fish and Game 
Environmental Services 
c/o Mr. Ron Prestly 
601 Locust Street 
Redding, CA 96001 

National Marine Fisheries Service 
Santa Rosa Field Office 
Attention Tim Broadman 

Margaret Tauzer 
777 Sonoma Avenue, Room 325 
Santa Rosa, CA 95404 

William M. Heitler, District Ranger 
U.S. Department of Agriculture 
Orleans Ranger District 
P.O. Drawer 410 
Orleans, CA 95556-041 O 

Mr. Jim De Pree 

3 

Siskiyou County Planning Department 
P.O. Box 1085 
Courthouse Annex 
Yreka, CA 96097 

Mr. Konrad Fisher 
3210 Klingle Road NW 
Washington, D.C. 20008 

Karuk Tribe of California 
Department of Natural Resources 
Attention Mr. Toz Soto 
P.O. Box 282 
Orleans, CA 95556 

ltAY ! 3 2002 
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e 
Winston H. Hickox 

Secretary for 
Environmental 

Protection 

State V'Al:er Resources Cont.I Board 
Division of Water Rights 

1001 I Street, 14th Floor• Sacramento, California 95814 • (916) 341-5377 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812-2000 

FAX (916) 341-5400 • Web Site Address: http://www.swrcb.ca.gov 
Division of Water Rights: http://www.waterrights.ca.gov 

Memorandum to File 

Gray Davis 
Governor 

To: File Number 262.0 (47-40-01) Date: 
MAY 2 3 2002 

From: 

SUBJECT: 

Ch~.~f;y ~l~4< 
Complaint Unit Environmental Specialist Ill 

Complaint Unit 

WATER RIGHTS COMPLAINT LODGED BY THE KLAMATH FOREST 
ALLIANCE AGAINST DOUG AND HEIDI COLE REGARDING DIVERSION OF 
WATER FROM STANSHAW CREEK IN SISKIYOU COUNTY 

BACKGROUND 

The Division of Water Rights (Division) received a complaint on June 18, 2001 from the 
Klamath Forest Alliance against Doug and Heidi Cole. This complaint contains the 
following allegations: 

1. The Cole's diversions are unauthorized as they exceed pre-1914 appropriative rights 
and the Cole's have no post-1914 appropriative rights for power diversions, as a 
permit has not been issued pursuant to pending Application A029449; and 

2. The Cole's diversions adversely impact public trust resources in an unreasonable 
manner. 

Ms. Janet Goldsmith, legal counsel for the Coles, responded to this complaint via a 
letter dated August 20, 2001. This response contains the following assertions: 

1. The Cole's diversions have been continuous since before 1914 and are covered by 
a valid pre-1914 appropriative claim of right. 

2. The complainant has not provided any factual evidence indicating that the Cole's 
diversions are adversely impacting fishery resources in either Stanshaw Creek or 
the Klamath River. 

FIELD INVESTIGATION 

On October 17, 2001, staff of the Complaint Unit conducted a field investigation for the 
subject complaint. Prior to meeting the parties, Complaint Unit staff undertook a flow 
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measurement in Stanshaw Creek approximately 60 feet downstream of two culverts that 
pass underneath Highway 96. A flow of 0.61 cubic feet per second (cfs) was measured 
using a current velocity meter. Water temperature was measured at 8:30 a.m. to be 
52°F. The twin, semicircular culverts that carry the creek under Highway 96 are 
approximately 320 feet long, 6 feet high, and 10 feet wide each. The slope of the floor 
of these culverts is about 9%. All of these measurements were made with the aid of a 
laser range finder and/or tape measure. No debris was observed in the culverts, 
indicating that they were designed to be and function quite well as self-cleaning 
conduits. 

Complaint Unit staff then located the downstream end of the tailwater ditch coming from 
the Cole property a short distance above the point where unused water is discharged to 
Irving Creek. Flow was measured to be 0.1 cfs with a current velocity meter. Water 
temperature was measured to be 54°F. 

Complaint Unit staff next met with the parties at the Marble Mountain Ranch dinning 
room. Approximately 30 individuals participated representing the following entities: 

• the Coles; including Mr. & Mrs. Cole and their legal counsel, Jan Goldsmith, 
• the Klamath Forest Alliance (KFA); including Felice Pace for the KFA and their legal 

counsel, Don Mooney, 
• representatives of the California Department of Fish & Game (DF&G), 
• representatives of the National Marine Fisheries Service (NMFS); including 

Dr. Stacy Li, 
• the Karuk Tribe; including Toz Soto, their fisheries biologist, several tribal elders and 

numerous tribe members, 
• Konrad Fischer, son of James Fischer, who owns the property along the southern 

bank of Stanshaw Creek between Highway 96 and the Klamath River, and the 
caretaker for this property who lives there on a continuous basis, and 

• Charles Rich and Michael Contreras from the Division's Complaint Unit 

Complaint Unit staff started the meeting by explaining the typical complaint process: 

1) complaint is filed, 
2) answer is requested, 
3) answer to complaint is provided at the option of the respondent, 
4) Complaint Unit staff conduct field investigation if necessary, and 
5) a Report of Investigation is prepared and transmitted to the parties along with 

recommendations for action regarding the complaint. 

Complaint Unit staff also explained the adjudicatory authority of the State Water 
Resources Control Board (SWRCB) with respect to pre-1914 appropriative rights. The 
pre-1914 appropriative claims of right of the Coles were discussed. 
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After this discussion, several parties stated that they believe the Cole's diversions are 
adversely impacting anadromous fish that frequent Stanshaw Creek. Complaint Unit 
staff pursued this topic and asked what evidence is available to support these 
allegations. The parties present were unable to identify much evidence. They indicated 
that no formal studies regarding public trust resources in Stanshaw Creek have been 
undertaken. Visual observations of juvenile fish in the creek have been made. Several 
biologists indicated that they believe lower Stanshaw Creek provides a thermal refuge 
or "refugia" for juvenile fish when temperatures in the Klamath River reach lethal levels. 
They stated that sufficient flow to maintain a continuous connection with the river are 
very important. 

Some of the parties also argued that Stanshaw Creek may provide spawning habitat for 
adult salmon or steelhead trout. However, they were unable to provide any substantial 
evidence in support of these allegations. 

Complaint Unit staff asked if the Cole's tailwater that is discharged into Irving Creek 
provides more benefit to fish life in Irving Creek than it would to fish life if left in 
Stanshaw Creek. All of the biologists present indicated that Irving Creek has sufficient 
water to provide adequate habitat. Adding water diverted from Stanshaw Creek would 
not increase this habitat significantly. They felt, however, that leaving the water in 
Stanshaw Creek would be more beneficial if additional areas of thermal refuge were 
generated as a result. 

After the discussion in the dining room ended, the parties proceeded to the Cole's 
powerplant and then on to the point of diversion (POD) on Stanshaw Creek. The flow 
was too low to generate power but water was being bypassed around the plant for 
irrigation. Complaint Unit staff visually estimated this flow to be approximately 0.6 cfs. 
The flow in Stanshaw Creek immediately upstream of the POD was measured with a 
current velocity meter to be 1.16 cfs. The creek in this reach consists of large boulders 
that form a fairly continuous group of cascading pools. There was no section where a 
highly accurate flow measurement could be made due to the steep grade and large 
numbers of rocks, many of which can be washed downstream during high flow events. 
The flow in the diversion canal just below the POD was measured to be 0.68 cfs using a 
current velocity meter. 

The inspection party then proceeded to the lower reach of Stanshaw Creek along the 
property owned by Mr. Fischer. The creek would normally end in a small pool that is 
separated at low flows from the river by a sand bar on which extensive amounts of 
phreatophytic vegetation exists. The Fisher's caretaker indicated that he maintains a 
hand-dug channel between this pond and the river along the downstream periphery of 
the sand bar during the summer, low-flow period, to enable juvenile fish to enter the 
lower reach of the creek. Flow in the creek about 100 - 200 feet above the terminal 
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pool was estimated1 to be no more than 0.41 cfs. Water temperature was measured 
during the mid-afternoon period to be 56°F. At low flows2

, the entire reach of Stanshaw 
Creek between the highway and the confluence with the Klamath River is essentially a 
series of cascading pools. The stream in this reach is covered by a dense riparian 
canopy. Complaint Unit staff asked Dr. Li if juvenile fish would have a difficult time 
accessing these pools with the existing flows as there were no runs or riffles present, 
only cascades between each pool. Dr. Li stated that juvenile fish would have no 
problem accessing the pools with the flows occurring during the inspection. The 
inspection ended at this time. 

ANALYSIS 

The following issues need to be addressed in order to resolve the current complaint: 

1. Unauthorized diversion 
2. Adverse impacts to prior right holders 
3. Unreasonable impacts to public trust resources 

Unauthorized Diversion of Water 

The KFA contends that the Coles do not have sufficient pre-1914 appropriative rights to 
justify current diversions. The Cole's legal counsel has responded by claiming pre-1914 
appropriative rights for all diversions. Past correspondence prepared by various 
individuals within the Division has contained questions about the validity of these 
claims. However, the SWRCB does not have adjudicatory authority regarding pre-1914 
appropriative rights. When allegations are made that a pre-1914 appropriative right 
does not exist or is inadequate to justify all existing diversions, Complaint Unit staff 
analyze the situation to see if they believe sufficient evidence is available to dispute the 
claimed rights such that a court of competent jurisdiction would likely agree. If such 
evidence exists, Complaint Unit staff typically recommend that the diverter be asked to 
take action to rectify the unauthorized diversion. If the diverter fails to take adequate 
action, appropriate enforcement action may follow. 

At the meeting previous to the physical investigation, Complaint Unit staff explained that 
recently provided evidence by the Cole's legal counsel in response to the complaint 
appeared to support a claim that diversion from Stanshaw Creek to the Marble 

1 
- The stream did not contain a smooth flowing section in this reach in which to take a standardized flow 

measurement. Consequently, the flow was estimated with a current velocity meter by measuring the 
general dimensions of a "v"-shaped spill plume from a pool and the central velocity of the plume. 

2 
- Based on visual observation of the hydraulic characteristics of the lower stream channel in relation to 

the flow measured during the field investigation, Complaint Unit staff believe that this lower reach of 
Stanshaw Creek remains a series of cascading pools until flows in the creek become large in comparison 
to the Cole's ability to divert water (e.g., >15 cfs flow vs 3 cfs diversion). 
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Mountain Ranch was initiated well before 1914 for domestic and irrigation purposes, 
and has been maintained in a continuous or diligent fashion ever since. Complaint Unit 
staff believe that the current diversion and use of water for domestic and irrigation 
purposes is no greater than and, quite possibly, somewhat smaller than maximum 
historic diversions as a portion of the area that was apparently irrigated for many years 
both before and after 1914 has been converted to resort housing or other facilities, and 
is no longer being irrigated. 

Even though legal counsel for the Coles claimed a pre-1914 appropriative right for 
power purposes in her letter of August 20, 2001, Complaint Unit staff are not aware of 
any specific evidence supporting such a claim. Based on previous discussions with 
Mrs. Cole's father, Mr. Squires, Complaint Unit staff currently believe that the initial 
application of water for power purposes occurred shortly after the end of World War II, 
even, though the original pelton wheel employed dates from the early 1900's. However, 
Application A029449 is pending and, if approved, would cover all existing and 
anticipated diversions for power purposes. 

While diversions pursuant to a pending application are technically not authorized until a 
permit is actually issued, diversions prior to a determination regarding issuance of a 
permit is very common, especially for long-standing diversions such as the Cole's. The 
SWRCB has discretion whether to take enforcement action against an unauthorized 
diversion of water. Upon reviewing a complaint, the SWRCB may decide not to take 
enforcement action, or to defer consideration of enforcement. The SWRCB may 
consider several factors when deciding whether to pursue enforcement. One factor the 
SWRCB weighs is the willingness of the water diverter to legitimize the diversion. The 
SWRCB may choose not to enforce against a person who files an application promptly 
upon notification of the complaint, and diligently pursues the application, including 
cooperation in providing information requested by the SWRCB and compliance with 
other requirements of the application process. While the Cole's application (A029449) 
has been pending for an extraordinarily long time, there is no indication in the 
application file that the Coles have not pursued approval of their application in a diligent 
fashion. 

Another weighed factor is the extent of injury caused by the water diversion. If an 
investigation shows the unauthorized diversion is causing little or no injury to 
established right holders or to public trust values, the SWRCB may decide not to take 
enforcement action. The SWRCB may also consider the degree of hardship 
enforcement would impose on persons who rely on the diversion of water in deciding 
whether to take enforcement action in response to a complaint. The application of 
these factors, as they apply to this complaint, are discussed below. 
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Adverse Impacts to Prior Right Holders 

While the KFA complaint does not contain allegations that the Cole's diversions are 
adversely impacting downstream diverters, a protest was filed against A029449 by 
T. James Fisher, J.W. Fisher Logging Company, and Phylis Fisher alleging potential 
injury to prior rights. In view of the KFA complaint and the inspection by Complaint Unit 
staff, the potential for adverse impacts to downstream diverters along Stanshaw Creek 
is also being evaluated as part of this investigation. 

According to the caretaker for the Fisher property, water is diverted from Stanshaw 
Creek a short distance downstream of the Highway 96 culverts for domestic and some 
minor irrigation use. Diversions at this location apparently began after 1914. The 
Division has no record of a post-1914 appropriative right covering this diversion. 
Consequently, these diversions are presumably made under a riparian claim of right3• 

Complaint Unit staff are not aware of any evidence that would suggest that such a 
claim of right would not be upheld by a court of competent jurisdiction. 

Complaint Unit staff understand that the Cole's basis of right for diversion from 
Stanshaw Creek consists of: 

1. Pre-1914 appropriative claim of right for domestic I irrigation use. This right has not 
been quantified or a definitive priority established by court action. The maximum 
diversion rate that might be justified is the capacity of the ditch. The date of priority 
for this right may be as early as 1880. 

2. Application A029449 - This pending application is for 3.0 cfs year round diversion 
for power purposes. A permit has not been issued for this application. 
Consequently, diversion of water under this right has not been approved. The date 
of priority for this right, if the application is approved, would be March 27, 1989. 

3. Small Domestic Registration D030945R - This certificate authorizes year round 
diversion to off-stream storage of up to 1 O acre-feet per annum in the small reservoir 
located near the bottom end of the Cole ditch. The date of priority for this right is 
September 17, 1999. 

The Fisher riparian claim of right has a higher priority than that of A029449 and 
D030945R. The relative priorities of the Fisher riparian claim and the Cole's pre-1914 
appropriative claim of right is more difficult to evaluate. Only a court of competent 
jurisdiction has the power to adjudicate these rights. Riparian rights typically have the 
highest priority in California. However, a riparian right attaching to a particular parcel of 

3 
- The Division has no record of a Statement of Water Diversion and Use (Statement) being filed for this 

diversion and use of water. Unless this diversion and use is included in the reports of some other entity, 
a Statement should be filed. 
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land is generally subject to appropriative rights established by diversion upon the vacant 
public domain before the first valid steps were taken to acquire said parcel of land from 
the United States, whether diversion was made at points upstream or downstream. 
Because diversion of water to the Cole's property may have been initiated before steps 
were taken to obtain the Fisher property from the government, the Cole's pre-1914 
appropriative claim of right may have a higher priority than the Fisher riparian claim of 
right. 

Flows in Stanshaw Creek will most likely be sufficient to satisfy the demands of both the 
Cole and the Fisher interests except during the low flow periods of the irrigation season. 
During this period of time, the diversion of water pursuant A029449 and D030945R is 
often incidental to the Cole's pre-1914 claim of right. Consequently, unless all or a 
portion of the Cole's diversion of water is being made exclusively for: (1) power 
purposes or (2) to fill the small reservoir on the Cole property, any disputes over 
competing rights would need to be resolved in the court system by determining the 
relative priorities of the riparian and pre-1914 appropriative claims of right. 

Unreasonable Impacts to Public Trust Resources 

Complaints containing allegations of unreasonable adverse impacts to public trust 
resources by diverters are often evaluated differently depending upon the basis of right. 
If the diverter appears to possess a valid basis of right for the diversion, evidence must 
be available to support allegations that the water diverted has caused, or is likely to 
cause, an unreasonable adverse impact to the public trust, i.e. the public's right to use 
the State's waters for instream purposes such as recreation, navigation, and fish and 
wildlife4

• In order to make this finding, evidence should be available to demonstrate 
that: 

a. public trust resources exist in the stream; 

b. these resources are being adversely impacted due to the diversions from the 
stream by the water right holder and not by normal variances in the water supply 
or other factors that are beyond the control of the water right holder, such as land 
use development, discharge of pollutants, etc. by other parties; 

c. the impacts on public trust resources are significant, considering both the 
magnitude of the impact and the sensitivity and significance of the public trust 
resources affected; and 

4 
- In other words, evidence must be available to demonstrate the likelihood that unreasonable impacts 

are occurring rather than requiring the diverter to demonstrate that adverse impacts are not likely to 
occur. This is synonymous with the "innocent until proven guilty" concept of the law. 
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d. the protection of public trust resources is feasible, considering any reduction or 
cessation of diversions that may be necessary to protect the public trust and 
whether the public interest in those diversions may outweigh the adverse impacts 
on the public trust. 

If the diversion is being made pursuant to a pending application for which a permit is 
being diligently pursued and "prima facie" evidence is available suggesting that the 
diversion may be causing adverse impacts to public trust resources, the Division will 
typically direct the diverter to take action to prevent or mitigate the impacts or, if 
necessary, terminate the diversion. 

With respect to the Cole's diversion pursuant to their pre-1914 appropriative claim and 
0030945R, the burden of demonstrating that public trust resources are being adversely 
impacted in an unreasonable fashion rests with the KFA. The test of potential harm and 
need for corrective action is considerably less for the Cole's pending application. 

The KFA alleges that the Cole's diversion of water is adversely impacting anadromous 
fish that utilize Stanshaw Creek. Very little information is available regarding the use of 
this water body by anadromous fish. The DF&G submitted a memorandum dated 
November 20, 2001, and the NMFS submitted a letter dated November 15, 2001, 
(copies attached) regarding the Cole's diversion of water. Both documents discuss the 
status of anadromous fish pursuant to state and federal endangered species laws and 
make recommendations regarding "protest dismissal terms". However, the complaint 
investigation process is not intended to resolve "protests". Instead, the purpose of a 
complaint investigation is to determine what type of evidence is currently available. 
Neither one of these documents provides or references much evidence. 

Complaint Unit staff believe that use of Stanshaw Creek by anadromous fish is 
generally limited to the reach from the Highway 96 culverts to the Klamath River. These 
culverts appear to have been designed to be self-cleaning due to the steep slope. 
Complaint Unit staff noted that there was essentially no sediment or debris inside these 
culverts, indicative that high scour velocities are maintained. High water velocities 
coupled with the length of these conduits probably prevent movement of spawning or 
juvenile fish upstream. This conclusion appears to be consistent with those of both the 
DF&G and the NMFS. Th·e NMFS letter states: 'The culvert under Highway 96 at 
Stanshaw Creek is listed on resource agencies master list for culverts with passage 
problems. Ca/Trans has stated that they will replace the culvert in the future to allow 
salmonid passage." While removal of the culverts might change the situation, this task 
will be a significant undertaking and is not likely to occur anytime soon. Consequently, 
until such time as the culverts are actually removed, Complaint Unit staff believe that 
only those actions by the Coles that would have a bearing on the health and well being 
of fishery resources in Stanshaw Creek between Highway 96 and the Klamath River 
need be addressed. 
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The DF&G memo contains the following recommendation: 

The Department proposes year-round bypass flows of 2.5 cubic feet per second 
(cfs) to be measured at the culverts below Highway 96 to mitigate potential 
impacts from the diversion on Stanshaw Creek. Our objective for these flows is 
to ensure existing instream habitat conditions in Stanshaw Creek for coho 
salmon and steelhead are maintained, water temperatures remain cold and year
round access to the stream from the Klamath River is guaranteed. To 
accomplish this objective, we recommend the total stream flow be bypassed 
whenever it is Jess than the designated amount. Based on field reviews and best 
professional judgment, it was determined that 2.5 cfs should maintain 
connectivity and an adequate channel which allows sa/monids access to 
Stanshaw Creek from the Klamath River. However, the Department may require 
additional bypass flows in the future if conditions change such that 2.5 cfs is no 

. longer adequate to allow salmonid passage at the mouth of Stanshaw Creek. 
Future modification of the barriers or more detailed studies may also indicate a 
need for higher instream flows. 

During the meeting portion of the inspection, biologists representing the DF&G, the 
NMFS, and the Karuk Tribe all stated that temperatures in the Klamath River often 
reach lethal levels during the warmer months of the year. They believe that small, side 
tributaries with cold water flows such as Stanshaw Creek provide "thermal refuges" that 
are crucial to the survival of juvenile anadromous fish. 

On the day of the complaint inspection, water temperature was measured at 52°F in the 
early morning with a flow of 0.61 cfs5

• Water temperature in the mid-afternoon 
downstream of the "Fisher'' POD was measured at 56°F with a flow of 0.41 cfs6

• Water 
temperature was measured by Division staff on July 26, 2000, and found to be 54 °F. 
No flow measurements were taken at that time, but photographs of the culverts indicate 
that flows were higher; possibly in the 2-3+ cfs range. According to the Environmental 
Field Report for this visit, water temperature is not an issue. Complaint Unit staff agree. 
The lower portion of Stanshaw Creek contains excellent cover and there is no evidence 
currently available to indicate that the Cole's diversion of water creates a temperature 

5 
- Making good flow measurements in a channel containing mainly pools and cascades with a current 

velocity meter is extremely difficult. Consequently, these measurements are not considered highly 
accurate, but instead should only be used for an idea of the relative amounts of flow present. 

6 
- This measurement was made at the request of KFA and fishery representatives. Complaint Unit staff 

were reluctant to undertake a measurement in a reach of the creek that consisted solely of pools and 
cascades. This measurement was quite rudimentary and may only have an accuracy of ±50%. 
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problem in the reach between Highway 96 and the Klamath River as long as minimum 
flows are maintained similar to those occurring during the complaint investigation. 

The reach of Stanshaw Creek between the Highway 96 culverts and the Klamath River 
consists of a series of cascading pools with essentially no runs or riffles present during 
periods of low flow. Complaint Unit staff believe that this lower reach of Stanshaw 
Creek remains a series of cascading pools until flows in the creek become quite large in 
comparison to the Cole's ability to divert water. Bypass flows on the order of% to 1 cfs 
should produce essentially the same amount and quality of habitat as flows on the order 
of 2 - 3 cfs. Consequently, as summer flows decrease due to either a recession in the 
natural hydrograph or diversions by the Coles, there shouldn't be much change in the 
spatial habitat available to fish. 

The channel configuration indicates that winter flows are much higher than the flows the 
Coles might divert. These flows may produce conditions that allow anadromous fish to 
spawn. However, diversion by the Coles during these periods should also have 
negligible effect on the fish. 

The fishery biologists pointed out that the cold water habitat of Stanshaw Creek is of 
little value if the Coles do not bypass sufficient flows of water to provide access between 
the river and the creek. Our inspection revealed that there was no natural surface 
connection between the creek and the river at the time of the inspection. Flows in the 
creek terminated in a pool that is separated at low flows from the river by a sand bar on 
which extensive amounts of phreatophytic vegetation exists. Significant quantities of 
water can no doubt seep through the sand bar before a natural surface flow connection 
with the river occurs. The sand bar is most likely a dynamic phenomenon and may not 
be in place every year or at all times of the year. However, the extent of the vegetation 
on the sand bar indicates that this is not a fleeting fixture. 

While at times there may not be a natural surface connection with the river, the 
caretaker for the Fisher property showed us a hand-dug channel that he maintains 
between the river and the pond. This channel provides some access to the creek and 
the thermal refuge found therein. Consequently, there is a benefit in maintaining 
sufficient flow in the lower reach to keep the artificial channel flowing. Dr. Li indicated 
that the flows existing at the time of the inspection were quite adequate to provide for 
passage of juvenile fish from the river to the thermal refuge in the pools. Consequently, 
flows similar to those observed during the inspection on October 17, 2001, would 
appear to be adequate. 

Undertaking measurements of flows in the creek would be an extremely difficult, if not 
impossible, task. Conditions in the creek are such that installation of a device(s) that 
would enable measurement of flows (e.g., flume, weir, or stage vs. flow correlation) 
would require a major construction effort coupled with maintenance and possible 
reconstruction on a continual basis. A more practical method of measuring bypasses 
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would be to divert all of the low flows into the Cole's ditch and use an appropriately 
designed "splitter box" to ensure that a minimum flow is returned back to the creek in 
the immediate vicinity of the diversion. However, this would require the construction of a 
dam to direct all flow into the ditch before returning a set amount or percentage of flow 
back to the creek. The DF&G has obtained an injunction that prohibits installation of 
such a dam. Consequently, a reasonable request would be that the Coles bypass 
sufficient flow at all times at their POD to provide continuity of flow between Stanshaw 
Creek below the Highway 96 culverts and the Klamath River. If the Fisher's caretaker 
does not maintain the artificial channel between the terminal pool and the river, the 
Coles should still bypass sufficient water to maintain flow between the pools located 
downstream of the Highway 96 culverts in order to maintain habitat for any fishlife that is 
present in this reach. If the DF&G is willing to allow full diversion of the creek into the 
Cole's ditch, a measurable bypass requirement should be established, probably on the 
order of% to 1 cfs based on further analysis of the amount of bypass necessary to 
maintain hydraulic continuity between lower Stanshaw Creek and the Klamath River. 

The KFA did not file a complaint against the Fishers and neither the DF&G or the NMFS 
have indicated any concerns with their diversion. However, the Fisher diversion is 
capable of removing water from Stanshaw Creek in the same manner as the Cole's 
diversion; albeit at a smaller rate. Consequently, if flows in lower Stanshaw Creek are 
inadequate to maintain public trust resources, the Fishers may also need to reduce their 
diversion of water. Determining which diversion needed to be reduced first, either the 
Cole's or the Fisher's, could only be established after a court rules on the relative 
priorities of both diversions. 

PHYSICAL SOLUTION 

There may be a physical solution that would be of benefit to all sides of this situation. 
The "fishery advocates" would like to see more water passed below the Cole's POD. 
The Coles want to be able to divert sufficient water to generate power and maintain 
consumptive water uses at their guest ranch. One way of possibly meeting both 
interests would be to move the power generation facility completely into the Stanshaw 
Creek watershed. This would require construction of a diversion dam capable of 
diverting most, if not all, of the flow of the creek into a penstock. The generating unit 
would be located down gradient along the creek, possibly immediately upstream of the 
Highway 96 culverts. Power would be transmitted over the drainage divide to the guest 
ranch. The diversion dam could be designed and constructed to provide a minimum 
bypass flow before any water is diverted from the creek to maintain a minimum flow 
between the diversion structure and powerplant discharge. A consumptive use water 
supply line(s) could also be run from the diversion dam to the ranch to provide a 
pressurized water system capable of operating an automated sprinkler irrigation system 
and domestic water supply system. 
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The Coles would benefit with increased power production especially during the summer, 
low flow season. This would save them considerable costs associated with generating 
power using an expensive fossil fuel generator. The pressurized water line(s) would 
also allow them to develop a more efficient irrigation system that could be automated; 
thus saving labor costs as well. The pressurized system would also reduce the amount 
of labor required to maintain the current ditch; especially during storm events when 
overland runoff coupled with fallen leaves and tree limbs pose a significant threat to the 
integrity of the ditch. 

The "fishery advocates" would benefit by seeing dramatically increased flows in the 
lower reaches of Stanshaw Creek during the summer, low-flow period due to a 
reduction in the amount of water diversions necessary to maintain the current irrigation, 
domestic, and power uses7

• Complaint Unit staff are not currently aware of compelling 
evidence suggesting that a significant benefit would accrue to instream uses of water by 
increasing the flow over that currently existing in this reach of the creek during the low
flow period of the year. However, the complainant, DF&G, NMFS, and many interested 
parties seem to believe that substantial benefit would be gained. Because determining 
appropriate instream flow needs is not an exact science, providing additional flows 
might provide some, as yet, undocumented benefits to instream uses. Complaint Unit 
staff are not aware of any adverse impacts that would occur by increasing instream 
flows if a physical solution were to be implemented. Erring on the side of public trust 
uses is always desirable; especially if the rights of consumptive water users can be 
maintained or enhanced at the same time. 

In order to implement a physical solution such as described above, the penstock and 
powerplant would need to be relocated onto land currently owned by the U.S. Forest 
Service. The Cole's diversion and conveyance ditch were initiated before the National 
Forest was established. This has essentially "grandfathered" these facilities and has 
most likely significantly reduced the amount of regulatory authority the Forest Service 
has over these facilities. Moving the penstock and powerplant would subject the Coles 
to additional regulation by the Forest Service. In view of the concerns expressed by the 
"fishery advocates" including the protests and complaints filed, the Coles are not likely 
to be willing to enter into a physical solution unless adequate guarantees can be 
provided that their diversion and use of water would not be placed in any greater 
jeopardy than currently exists. This might necessitate a land exchange with the Forest 
Service or development of some other type of legal agreement or contract between the 
parties. 

7 -Application 29449 has not yet been approved. Complaint Unit staff assume that any permit that may 
be issued pursuant to this filing will be conditioned upon compliance with all necessary activities to 
prevent any unreasonable adverse impacts to instream uses. Consequently, a physical solution would 
not provide much benefit based strictly upon diversions for power purposes. Most of the benefit would be 
based on reductions to diversions for irrigation and/or domestic uses. 
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CONCLUSIONS 

1. A court of competent jurisdiction would most likely confirm that the Coles have a 
valid pre-1914 appropriative right to divert water from Stanshaw Creek for full 
domestic and irrigation purposes at the Marble Mountain Ranch. 

2. Evidence has not been submitted to substantiate a pre-1914 appropriative right for 
power purposes but A029449, if approved, should cover all diversions for power 
purposes. 

3. With the current irrigation system, most diversions for power purposes during the 
low-flow periods of the year are incidental to domestic and irrigation needs. 

4. Prima facie evidence is available to indicate that lower Stanshaw Creek does 
provide habitat for "thermal refuge" when temperatures in the Klamath River become 
detrimental to the health and well being of fish life. 

5. Bypasses similar to those present during the field investigation should provide 
adequate habitat for thermal refuge purposes. 

6. Measuring flows on a regular basis in Stanshaw Creek is not practical. Any 
requirement to measure minimum bypass flows should not be established unless 
the requirement acknowledges that a sufficient diversion of water will be allowed into 
the Cole's ditch to cover both the diversion and bypass requirement with subsequent 
measurement and release of bypasses back into the stream. 

7. Considerable benefit might accrue to all sides of this dispute if an appropriate 
physical solution were to be implemented. 

RECOMMENDATIONS 

1. That the Coles be directed to cease all diversion of water whether pursuant to a pre-
1914 appropriative claim of right or post-1914 appropriative rights derived from 
Application 29449 or Small Domestic Registration D030945R unless sufficient flow is 
passed below their POD to maintain a flow in lower Stanshaw Creek below the 
Highway 96 culverts similar to that present during the October 17, 2001, field 
investigation (~0.7 cfs). 

2. That the required bypass flow be determined in one of two fashions: 

a) if full diversion of the creek into the Cole's ditch is not allowed, the flow should 
be visually estimated so that sufficient flow would be available to fill a small, 
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hand-dug ditch between the terminal pool of Stanshaw Creek and the Klamath 
River; or 

b) iffull diversion of the creek into the Cole's ditch is allowed, a device shall be 
installed capable of bypassing sufficient flow to maintain 0. 7 cfs in the creek 
below the Highway 96 culverts before any water is passed down the diversion 
ditch to Marble Mountain Ranch. 

3. That the complaint filed by KFA against the Coles be closed. 

4. That the parties give serious consideration to a physical solution similar to that 
discussed above. 
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In Reply Refer to: 
363:MC:262.0(47-40-01) 

c/o Law offices of Donald B. Mooney 
129 C Street, Suite 2 

Mr. Doug and Mrs. Heidi Cole 
c/o Ms. Jan Goldsmith 
Kronick, Moskovitz, Tiedemann & Girard 
400 Capitol Mall, 27th Floor 
Sacramento, CA 95814-3363 

Davis, CA 95616 

Ladies and Gentlemen: 

WATER RIGHTS COMPLAINT SUBMITTED BY THE KLAMATH FOREST ALLIANCE -
ALLEGING UNREASONABLE DIVERSION 

Complaint Unit staff of the Division of Water Rights have completed their investigation of the 
complaint lodged by the Klamath Forest Alliance (KFA) against Doug and Heidi Cole 
(dba Marble Mountain Ranch). A copy of the Staff Report of Investigation regarding this matter 
is enclosed. Complaint Unit staff reached the following conclusions: 

1. A court of competent jurisdiction would most likely confirm that the Coles have a valid 
pre-1914 appropriative right to divert water from Stanshaw Creek for full domestic and 
irrigation purposes at the Marble Mountain Ranch. 

2. Evidence has not been submitted to substantiate a pre-1914 appropriative right for power 
purposes but A029449, if approved, should cover all diversions for power purposes. 

3. With the current irrigation system, most diversions for power purposes during the low-flow 
periods of the year are incidental to domestic and irrigation needs. 

Gray Davis 
Governor 

4. Prima facie evidence is available to indicate that lower Stanshaw Creek does provide habitat 
for "thermal refuge" when temperatures in the Klamath River become detrimental to the 
health and well being of fish life. 

5. Bypasses similar to those present during the field investigation should provide adequate 
habitat for thermal refuge purposes. 

6. Measuring flows on a regular basis in Stanshaw Creek is not practical. Any requirement to 
measure minimum bypass flows should not be established unless the requirement 
acknowledges that a sufficient diversion of water will be allowed into the Coles' ditch to 
cover both the diversion and bypass requirement with subsequent measurement and 
release of a bypass back into the stream. 

7. Considerable benefit might accrue to all sides of this dispute if an appropriate physical 
solution were to be implemented. 

SURNAME "Th e~~/rn~ni'n·g alifomia i real. Every Californian needs to take 'mmediate action to reduce energy co umption. 
or a list of si~ 'tj~n red e demand ltd cut your energy costs, s e our Web-site at http://www.swrcb.c gov." DWR 540 
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• • Klamath Forest Alliance 2 MAY 2 3 2002 
Mr. Doug and Mrs. Heidi Cole 

Based on these conclusions, Complaint Unit staff believe the following actions are appropriate: 

1. That the Coles be directed to cease all diversion of water whether pursuant to a pre-1914 
appropriative claim of right or post-1914 appropriative rights derived from Application 29449 
or Small Domestic Registration D030945R unless sufficient flow is passed below their 
Point of Diversion to maintain a flow in lower Stanshaw Creek below the Highway 96 
culverts similar to that present during the October 16, 2001, field investigation (~0.7 cfs). 

2. That the required bypass flow be determined in one of two fashions: 

a) if full diversion of the creek into the Coles' ditch is not allowed, the flow should be 
visually estimated so that sufficient flow would be available to fill a small, hand-dug ditch 
between the terminal pool of Stanshaw Creek and the Klamath River; or 

b) if full diversion of the creek into the Coles' ditch is allowed, a device shall be installed 
capable of bypassing sufficient flow to maintain 0.7 cfs in the creek below the Highway 96 
culverts before any water is passed down the diversion ditch to Marble Mountain Ranch. 

3. That the complaint filed by KFA against the Coles be closed. 

4. That the parties give serious consideration to a physical solution similar to that discussed in 
the Staff Report of Investigation. 

If either party to the complaint disagrees with the conclusions reached by Complaint Unit staff, 
please let me know of the points with which you disagree and the specific evidence you believe 
is available to substantiate or justify a different conclusion or action. If we do not hear from you 
within 30 days from the date of this letter, we will assume that you agree with the conclusions 
and recommendations contained therein. If the Coles are unable to produce evidence to justify 
a different recommendation, failure on their part to maintain the bypass flows as specified may 
result in appropriate enforcement action without further notice. Similarly, if the KFA is unable to 
provide evidence to justify a different course of action, this complaint would be subject to 
closure without further notice. 

If you have any questions regarding this matter, please contact me at (916) 341-5307. 

Sincerely, 

OR\G\NAL S\GNED BY 

Michael Contreras 
Complaint Unit 

Enclosures 

cc: See next page. 
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e 
Klamath Forest Alliance 
Mr. Doug and Mrs. Heidi Cole 

cc: Mr. Doug and Mrs. Heidi Cole 
92250 Highway 96 
Somes Bar, CA 95568 

Department of Fish and Game 
Environmental Services 
c/o Mr. Ron Prestly 
601 Locust Street 
Redding, CA 96001 

National Marine Fisheries Service 
Santa Rosa Field Office 
Attention Tim Broadman 

Margaret Tauzer 
777 Sonoma Avenue, Room 325 
Santa Rosa, CA 95404 

William M. Heitler, District Ranger 
U.S. Department of Agriculture 
Orleans Ranger District 
P.O. Drawer 410 
Orleans, CA 95556-0410 

Mr. Jim De Pree 

3 

Siskiyou County Planning Department 
P.O. Box 1085 
Courthouse Annex 
Yreka, CA 96097 

Mr. Konrad Fisher 
3210 Klingle Road NW 
Washington, D.C. 20008 

Karuk Tribe of California 
Department of Natural Resources 
Attention Mr. Toz Soto 
P.O. Box 282 
Orleans, CA 95556 

bee: RAS 

MContreras\lfischer 5/22/02 
U:\Comdrv\MContreras\Cole closure letter 

r ~. 
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Winston H. Hickox 
Secretary for 

Environmental 
Protection 

To: 

From: 

SUBJECT: 

State •ter Resources Con9>I Board 
Division of Water Rights 

1001 I Street, 141h Floor• Sacramento, California 95814 • (916) 341-5377 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812-2000 

FAX (916) 341-5400 • Web Site Address: http://www.swrcb.ca.gov 
Division of Water Rights: http://www.waterrights.ca.gov 

Memorandum to File 

File Number 262.0 (47-40-01) Date: 

Ch~.~f;y -~/Jk~ 
Complaint Unit Environmental Specialist Ill 

Complaint Unit 

WATER RIGHTS COMPLAINT LODGED BY THE KLAMATH FOREST 
ALLIANCE AGAINST DOUG AND HEIDI COLE REGARDING DIVERSION OF 
WATER FROM STANSHAW CREEK IN SISKIYOU COUNTY 

BACKGROUND 

The Division of Water Rights (Division) received a complaint on June 18, 2001 from the 
Klamath Forest Alliance against Doug and Heidi Cole. This complaint contains the 
following allegations: 

Gray Davis 
Governor 

1. The Cole's diversions are unauthorized as they exceed pre-1914 appropriative rights 
and the Cole's have no post-1914 appropriative rights for power diversions, as a 
permit has not been issued pursuant to pending Application A029449; and 

2. The Cole's diversions adversely impact public trust resources in an unreasonable 
manner. 

Ms. Janet Goldsmith, legal counsel for the Coles, responded to this complaint via a 
letter dated August 20, 2001. This response contains the following assertions: 

1. The Cole's diversions have been continuous since before 1914 and are covered by 
a valid pre-1914 appropriative claim of right. 

2. The complainant has not provided any factual evidence indicating that the Cole's 
diversions are adversely impacting fishery resources in either Stanshaw Creek or 
the Klamath River. 

FIELD INVESTIGATION 

On October 17, 2001, staff of the Complaint Unit conducted a field investigation for the 
subject complaint. Prior to meeting the parties, Complaint Unit staff undertook a flow 
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measurement in Stanshaw Creek approximately 60 feet downstream of two culverts that 
pass underneath Highway 96. A flow of 0.61 cubic feet per second (cfs) was measured 
using a current velocity meter. Water temperature was measured at 8:30 a.m. to be 
52°F. The twin, semicircular culverts that carry the creek under Highway 96 are 
approximately 320 feet long, 6 feet high, and 10 feet wide each. The slope of the floor 
of these culverts is about 9%. All of these measurements were made with the aid of a 
laser range finder and/or tape measure. No debris was observed in the culverts, 
indicating that they were designed to be and function quite well as self-cleaning 
conduits. 

Complaint Unit staff then located the downstream end of the tailwater ditch coming from 
the Cole property a short distance above the point where unused water is discharged to 
Irving Creek. Flow was measured to be 0.1 cfs with a current velocity meter. Water 
temperature was measured to be 54°F. 

Complaint Unit staff next met with the parties at the Marble Mountain Ranch dinning 
room. Approximately 30 individuals participated representing the following entities: 

• the Coles; including Mr. & Mrs. Cole and their legal counsel, Jan Goldsmith, 
• the Klamath Forest Alliance (KFA); including Felice Pace for the KFA and their legal 

counsel, Don Mooney, 
• representatives of the California Department of Fish & Game (DF&G), 
• representatives of the National Marine Fisheries Service (NMFS); including 

Dr. Stacy Li, 
• the Karuk Tribe; including Toz Soto, their fisheries biologist, several tribal elders and 

numerous tribe members, 
• Konrad Fischer, son of James Fischer, who owns the property along the southern 

bank of Stanshaw Creek between Highway 96 and the Klamath River, and the 
caretaker for this property who lives there on a continuous basis, and 

• Charles Rich and Michael Contreras from the Division's Complaint Unit 

Complaint Unit staff started the meeting by explaining the typical complaint process: 

1) complaint is filed, 
2) answer is requested, 
3) answer to complaint is provided at the option of the respondent, 
4) Complaint Unit staff conduct field investigation if necessary, and 
5) a Report of Investigation is prepared and transmitted to the parties along with 

recommendations for action regarding the complaint. 

Complaint Unit staff also explained the adjudicatory authority of the State Water 
Resources Control Board (SWRCB) with respect to pre-1914 appropriative rights. The 
pre-1914 appropriative claims of right of the Coles were discussed. 
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After this discussion, several parties stated that they believe the Cole's diversions are 
adversely impacting anadromous fish that frequent Stanshaw Creek. Complaint Unit 
staff pursued this topic and asked what evidence is available to support these 
allegations. The parties present were unable to identify much evidence. They indicated 
that no formal studies regarding public trust resources in Stanshaw Creek have been 
undertaken. Visual observations of juvenile fish in the creek have been made. Several 
biologists indicated that they believe lower Stanshaw Creek provides a thermal refuge 
or "refugia" for juvenile fish when temperatures in the Klamath River reach lethal levels. 
They stated that sufficient flow to maintain a continuous connection with the river are 
very important. 

Some of the parties also argued that Stanshaw Creek may provide spawning habitat for 
adult salmon or steelhead trout. However, they were unable to provide any substantial 
evidence in support of these allegations. 

Complaint Unit staff asked if the Cole's tailwater that is discharged into Irving Creek 
provides more benefit to fish life in Irving Creek than it would to fish life if left in 
Stanshaw Creek. All of the biologists present indicated that Irving Creek has sufficient 
water to provide adequate habitat. Adding water diverted from Stanshaw Creek would 
not increase this habitat significantly. They felt, however, that leaving the water in 
Stanshaw Creek would be more beneficial if additional areas of thermal refuge were 
generated as a result. 

After the discussion in the dining room ended, the parties proceeded to the Cole's 
powerplant and then on to the point of diversion (POD) on Stanshaw Creek. The flow 
was too low to generate power but water was being bypassed around the plant for 
irrigation. Complaint Unit staff visually estimated this flow to be approximately 0.6 cfs. 
The flow in Stanshaw Creek immediately upstream of the POD was measured with a 
current velocity meter to be 1.16 cfs. The creek in this reach consists of large boulders 
that form a fairly continuous group of cascading pools. There was no section where a 
highly accurate flow measurement could be made due to the steep grade and large 
numbers of rocks, many of which can be washed downstream during high flow events. 
The flow in the diversion canal just below the POD was measured to be 0.68 cfs using a 
current velocity meter. 

The inspection party then proceeded to the lower reach of Stanshaw Creek along the 
property owned by Mr. Fischer. The creek would normally end in a small pool that is 
separated at low flows from the river by a sand bar on which extensive amounts of 
phreatophytic vegetation exists. The Fisher's caretaker indicated that he maintains a 
hand-dug channel between this pond and the river along the downstream periphery of 
the sand bar during the summer, low-flow period, to enable juvenile fish to enter the 
lower reach of the creek. Flow in the creek about 100 - 200 feet above the terminal 

WR-6

000804000804



Memo to File Page4 May 23, 2002 

pool was estimated1 to be no more than 0.41 cfs. Water temperature was measured 
during the mid-afternoon period to be 56°F. At low flows2

, the entire reach of Stanshaw 
Creek between the highway and the confluence with the Klamath River is essentially a 
series of cascading pools. The stream in this reach is covered by a dense riparian 
canopy. Complaint Unit staff asked Dr. Li if juvenile fish would have a difficult time 
accessing these pools with the existing flows as there were no runs or riffles present, 
only cascades between each pool. Dr. Li stated that juvenile fish would have no 
problem accessing the pools with the flows occurring during the inspection. The 
inspection ended at this time. 

ANALYSIS 

The following issues need to be addressed in order to resolve the current complaint: 

1. Unauthorized diversion 
2. Adverse impacts to prior right holders 
3. Unreasonable impacts to public trust resources 

Unauthorized Diversion of Water 

The KFA contends that the Coles do not have sufficient pre-1914 appropriative rights to 
justify current diversions. The Cole's legal counsel has responded by claiming pre-1914 
appropriative rights for all diversions. Past correspondence prepared by various 
individuals within the Division has contained questions about the validity of these 
claims. However, the SWRCB does not have adjudicatory authority regarding pre-1914 
appropriative rights. When allegations are made that a pre-1914 appropriative right 
does not exist or is inadequate to justify all existing diversions, Complaint Unit staff 
analyze the situation to see if they believe sufficient evidence is available to dispute the 
claimed rights such that a court of competent jurisdiction would likely agree. If such 
evidence exists, Complaint Unit staff typically recommend that the diverter be asked to 
take action to rectify the unauthorized diversion. If the diverter fails to take adequate 
action, appropriate enforcement action may follow. 

At the meeting previous to the physical investigation, Complaint Unit staff explained that 
recently provided evidence by the Cole's legal counsel in response to the complaint 
appeared to support a claim that diversion from Stanshaw Creek to the Marble 

1 
- The stream did not contain a smooth flowing section in this reach in which to take a standardized flow 

measurement. Consequently, the flow was estimated with a current velocity meter by measuring the 
general dimensions of a "v" -shaped spill plume from a pool and the central velocity of the plume. 

2 
- Based on visual observation of the hydraulic characteristics of the lower stream channel in relation to 

the flow measured during the field investigation, Complaint Unit staff believe that this lower reach of 
Stanshaw Creek remains a series of cascading pools until flows in the creek become large in comparison 
to the Cole's ability to divert water (e.g., >15 cfs flow vs 3 cfs diversion). 

WR-6

000805000805



Memo to File Pages May 23, 2002 

Mountain Ranch was initiated well before 1914 for domestic and irrigation purposes, 
and has been maintained in a continuous or diligent fashion ever since. Complaint Unit 
staff believe that the current diversion and use of water for domestic and irrigation 
purposes is no greater than and, quite possibly, somewhat smaller than maximum 
historic diversions as a portion of the area that was apparently irrigated for many years 
both before and after 1914 has been converted to resort housing or other facilities, and 
is no longer being irrigated. 

Even though legal counsel for the Coles claimed a pre-1914 appropriative right for 
power purposes in her letter of August 20, 2001, Complaint Unit staff are not aware of 
any specific evidence supporting such a claim. Based on previous discussions with 
Mrs. Cole's father, Mr. Squires, Complaint Unit staff currently believe that the initial 
application of water for power purposes occurred shortly after the end of World War II, 
even. though the original pelton wheel employed dates from the early 1900's. However, 
Application A029449 is pending and, if approved, would cover all existing and 
anticipated diversions for power purposes. 

While diversions pursuant to a pending application are technically not authorized until a 
permit is actually issued, diversions prior to a determination regarding issuance of a 
permit is very common, especially for long-standing diversions such as the Cole's. The 
SWRCB has discretion whether to take enforcement action against an unauthorized 
diversion of water. Upon reviewing a complaint, the SWRCB may decide· not to take 
enforcement action, or to defer consideration of enforcement. The SWRCB may 
consider several factors when deciding whether to pursue enforcement. One factor the 
SWRCB weighs is the willingness of the water diverter to legitimize the diversion. The 
SWRCB may choose not to enforce against a person who files an application promptly 
upon notification of the complaint, and diligently pursues the application, including 
cooperation in providing information requested by the SWRCB and compliance with 
other requirements of the application process. While the Cole's application (A029449) 
has been pending for an extraordinarily long time, there is no indication in the 
application file that the Coles have not pursued approval of their application in a diligent 
fashion. 

Another weighed factor is the extent of injury caused by the water diversion. If an 
investigation shows the unauthorized diversion is causing little or no injury to 
established right holders or to public trust values, the SWRCB may decide not to take 
enforcement action. The SWRCB may also consider the degree of hardship 
enforcement would impose on persons who rely on the diversion of water in deciding 
whether to take enforcement action in response to a complaint. The application of 
these factors, as they apply to this complaint, are discussed below. 
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Adverse Impacts to Prior Right Holders 

While the KFA complaint does not contain allegations that the Cole's diversions are 
adversely impacting downstream diverters, a protest was filed against A029449 by 
T. James Fisher, J.W. Fisher Logging Company, and Phylis Fisher alleging potential 
injury to prior rights. In view of the KFA complaint and the inspection by Complaint Unit 
staff, the potential for adverse impacts to downstream diverters along Stanshaw Creek 
is also being evaluated as part of this investigation. 

According to the caretaker for the Fisher property, water is diverted from Stanshaw 
Creek a short distance downstream of the Highway 96 culverts for domestic and some 
minor irrigation use. Diversions at this location apparently began after 1914. The 
Division has no record of a post-1914 appropriative right covering this diversion. 
Consequently, these diversions are presumably made under a riparian claim of right3• 

Complaint Unit staff are not aware of any evidence that would suggest that such a 
claim of right would not be upheld by a court of competent jurisdiction. 

Complaint Unit staff understand that the Cole's basis of right for diversion from 
Stanshaw Creek consists of: 

1. Pre-1914 appropriative claim of right for domestic I irrigation use. This right has not 
been quantified or a definitive priority established by court action. The maximum 
diversion rate that might be justified is the capacity of the ditch. The date of priority 
for this right may be as early as 1880. 

2. Application A029449 - This pending application is for 3.0 cfs year round diversion 
for power purposes. A permit has not been issued for this application. 
Consequently, diversion of water under this right has not been approved. The date 
of priority for this right, if the application is approved, would be March 27, 1989. 

3. Small Domestic Registration D030945R - This certificate authorizes year round 
diversion to off-stream storage of up to 10 acre-feet per annum in the small reservoir 
located near the bottom end of the Cole ditch. The date of priority for this right is 
September 17, 1999. 

The Fisher riparian claim of right has a higher priority than that of A029449 and 
D030945R. The relative priorities of the Fisher riparian claim and the Cole's pre-1914 
appropriative claim of right is more difficult to evaluate. Only a court of competent 
jurisdiction has the power to adjudicate these rights. Riparian rights typically have the 
highest priority in California. However, a riparian right attaching to a particular parcel of 

3 
- The Division has no record of a Statement of Water Diversion and Use (Statement) being filed for this 

diversion and use of water. Unless this diversion and use is included in the reports of some other entity, 
a Statement should be filed. 
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land is generally subject to appropriative rights established by diversion upon the vacant 
public domain before the first valid steps were taken to acquire said parcel of land from 
the United States, whether diversion was made at points upstream or downstream .. 
Because diversion of water to the Cole's property may have been initiated before steps 
were taken to obtain the Fisher property from the government, the Cole's pre-1914 
appropriative claim of right may have a higher priority than the Fisher riparian claim of 
right. 

Flows in Stanshaw Creek will most likely be sufficient to satisfy the demands of both the 
Cole and the Fisher interests except during the low flow periods of the irrigation season. 
During this period of time, the diversion of water pursuant A029449 and D030945R is 
often incidental to the Cole's pre-1914 claim of right. Consequently, unless all or a 
portion of the Cole's diversion of water is being made exclusively for: (1) power 
purposes or (2) to fill the small reservoir on the Cole property, any disputes over 
competing rights would need to be resolved in the court system by determining the 
relative priorities of the riparian and pre-1914 appropriative claims of right. 

Unreasonable Impacts to Public Trust Resources 

Complaints containing allegations of unreasonable adverse impacts to public trust 
resources by diverters are often evaluated differently depending upon the basis of right. 
If the divertei" appears to possess a valid basis of right for the d•version, evidence must 
be available to support allegations that the water diverted has caused, or is likely to 
cause, an unreasonable adverse impact to the public trust, i.e. the public's right to use 
the State's waters for instream purposes such as recreation, navigation, and fish and 
wildlife4

• In order to make this finding, evidence should be available to demonstrate 
that: 

a. public trust resources exist in the stream; 

b. these resources are being adversely impacted due to the diversions from the 
stream by the water right holder and not by normal variances in the water supply 
or other factors that are beyond the control of the water right holder, such as land 
use development, discharge of pollutants, etc. by other parties; 

c. the impacts on public trust resources are significant, considering both the 
magnitude of the impact and the sensitivity and significance of the public trust 
resources affected; and 

4 
- In other words, evidence must be available to demonstrate the likelihood that unreasonable impacts 

are occurring rather than requiring the diverter to demonstrate that adverse impacts are not likely to 
occur. This is synonymous with the "innocent until proven guilty" concept of the law. 
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d. the protection of public trust resources is feasible, considering any reduction or 
cessation of diversions that may be necessary to protect the public trust and 
whether the public interest in those diversions may outweigh the adverse impacts 
on the public trust. 

If the diversion is being made pursuant to a pending application for which a permit is 
being diligently pursued and "prima facie" evidence is available suggesting that the 
diversion may be causing adverse impacts to public trust resources, the Division will 
typically direct the diverter to take action to prevent or mitigate the impacts or, if 
necessary, terminate the diversion. 

With respect to the Cole's diversion pursuant to their pre-1914 appropriative claim and 
D030945R, the burden of demonstrating that public trust resources are being adversely 
impacted in an unreasonable fashion rests with the KFA. The test of potential harm and 
need for corrective action is considerably less for the Cole's pending application. 

The KFA alleges that the Cole's diversion of water is adversely impacting anadromous 
fish that utilize Stanshaw Creek. Very little information is available regarding the use of 
this water body by anadromous fish. The DF&G submitted a memorandum dated 
November 20, 2001, and the NMFS submitted a letter dated November 15, 2001, 
(copies attached) regarding the Cole's diversion of water. Both documents discuss the 
status of anadromous fish pursuant to state and federal endangered species laws and 
make recommendations regarding "protest dismissal terms". However, the complaint 
investigation process is not intended to resolve "protests". Instead, the purpose of a 
complaint investigation is to determine what type of evidence is currently available. 
Neither one of these documents provides or references much evidence. 

Complaint Unit staff believe that use of Stanshaw Creek by anadromous fish is 
generally limited to the reach from the Highway 96 culverts to the Klamath River. These 
culverts appear to have been designed to be self-cleaning due to the steep slope. 
Complaint Unit staff noted that there was essentially no sediment or debris inside these 
culverts, indicative that high scour velocities are maintained. High water velocities 
coupled with the length of these conduits probably prevent movement of spawning or 
juvenile fish upstream. This conclusion appears to be consistent with those of both the 
DF&G and the NMFS. Th·e NMFS letter states: ''The culvert under Highway 96 at 
Stanshaw Cteek is listed on resource agencies master list for culverts with passage 
problems. Ca/Trans has stated that they will replace the culvert in the future to allow 
salmonid passage." While removal of the culverts might change the situation, this task 
will be a significant undertaking and is not likely to occur anytime soon. Consequently, 
until such time as the culverts are actually removed, Complaint Unit staff believe that 
only those actions by the Coles that would have a bearing on the health and well being 
of fishery resources in Stanshaw Creek between Highway 96 and the Klamath River 
need be addressed. 
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The DF&G memo contains the following recommendation: 

The Department proposes year-round bypass flows of 2. 5 cubic feet per second 
(cfs) to be measured at the culverts below Highway 96 to mitigate potential 
impacts from the diversion on Stanshaw Creek. Our objective for these flows is 
to ensure existing instream habitat conditions in Stanshaw Creek for coho 
salmon and steelhead are maintained, water temperatures remain cold and year
round access to the stream from the Klamath River is guaranteed. To 
accomplish this objective, we recommend the total stream flow be bypassed 
whenever it is less than the designated amount. Based on field reviews and best 
professional judgment, it was determined that 2. 5 cfs should maintain 
connectivity and an adequate channel which allows salmonids access to 
Stanshaw Creek from the Klamath River. However, the Department may require 
additional bypass flows in the future if conditions change such that 2.5 cfs is no 

. longer adequate to allow salmonid passage at the mouth of Stanshaw Creek. 
Future modification of the barriers or more detailed studies may also indicate a 
need for higher instream flows. 

During the meeting portion of the inspection, biologists representing the DF&G, the 
NMFS, and the Karuk Tribe all stated that temperatures in the Klamath River often 
reach lethal levels during the warmer months of the year. They believe that small, side 
tributaries with cold water flows such as Stanshaw Creek provide "thermal refuges" that · 
are crucial to the survival of juvenile anadromous fish. 

On the day of the complaint inspection, water temperature was measured at 52°F in the 
early morning with a flow of 0.61 cfs5

. Water temperature in the mid-afternoon 
downstream of the "Fisher'' POD was measured at 56°F with a flow of 0.41 cfs6

• Water 
temperature was measured by Division staff on July 26, 2000, and found to be 54°F. 
No flow measurements were taken at that time, but photographs of the culverts indicate 
that flows were higher; possibly in the 2-3+ cfs range. According to the Environmental 
Field Report for this visit, water temperature is not an issue. Complaint Unit staff agree. 
The lower portion of Stanshaw Creek contains excellent cover and there is no evidence 
currently available to indicate that the Cole's diversion of water creates a temperature 

5 
- Making good flow measurements in a channel containing mainly pools and cascades with a current 

velocity meter is extremely difficult. Consequently, these measurements are not considered highly 
accurate, but instead should only be used for an idea of the relative amounts of flow present. 

6 
- This measurement was made at the request of KFA and fishery representatives. Complaint Unit staff 

were reluctant to undertake a measurement in a reach of the creek that consisted solely of pools and 
cascades. This measurement was quite rudimentary and may only have an accuracy of ±50%. 

WR-6

000810000810



Memo to File Page 10 May 23, 2002 

problem in the reach between Highway 96 and the Klamath River as long as minimum 
flows are maintained similar to those occurring during the complaint investigation. 

The reach of Stanshaw Creek between the Highway 96 culverts and the Klamath River 
consists of a series of cascading pools with essentially no runs or riffles present during 
periods of low flow. Complaint Unit staff believe that this lower reach of Stanshaw 
Creek remains a series of cascading pools until flows in the creek become quite large in 
comparison to the Cole's ability to divert water. Bypass flo"Ys on the order of % to 1 cfs 
should produce essentially the same amount and quality of habitat as flows on the order 
of 2 - 3 cfs. Consequently, as summer flows decrease due to either a recession in the 
natural hydrograph or diversions by the Coles, there shouldn't be much change in the 
spatial habitat available to fish. 

The channel configuration indicates that winter flows are much higher than the flows the 
Coles might divert. These flows may produce conditions that allow anadromous fish to 
spawn. However, diversion by the Coles during these periods should also have 
negligible effect on the fish. 

The fishery biologists pointed out that the cold water habitat of Stanshaw Creek is of 
little value if the Coles do not bypass sufficient flows of water to provide access between 
the river and the creek. Our inspection revealed that there was no natural surface 
connection between the creek and the river at the time of the inspection. Flows in the 
creek terminated in a pool that is separated at low flows from the river by a sand bar on 
which extensive amounts of phreatophytic vegetation exists. Significant quantities of 
water can no doubt seep through the sand bar before a natural surface flow connection 
with the river occurs. The sand bar is most likely a dynamic phenomenon and may not 
be in place every year or at all times of the year. However, the extent of the vegetation 
on the sand bar indicates that this is not a fleeting fixture. 

While at times there may not be a natural surface connection with the river, the 
caretaker for the Fisher property showed us a hand-dug channel that he maintains 
between the river and the pond. This channel provides some access to the creek and 
the thermal refuge found therein. Consequently, there is a benefit in maintaining 
sufficient flow in the lower reach to keep the artificial channel flowing. Dr. Li indicated 
that the flows existing at the time of the inspection were quite adequate to provide for 
passage of juvenile fish from the river to the thermal refuge in the pools. Consequently, 
flows similar to those observed during the inspection on October 17, 2001, would 
appear to be adequate. 

Undertaking measurements of flows in the creek would be an extremely difficult, if not 
impossible, task. Conditions in the creek are such that installation of a device(s) that 
would enable measurement of flows (e.g., flume, weir, or stage vs. flow correlation) 
would require a major construction effort coupled with maintenance and possible 
reconstruction on a continual basis. A more practical method of measuring bypasses 
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would be to divert all of the low flows into the Cole's ditch and use an appropriately 
designed "splitter box" to ensure that a minimum flow is returned back to the creek in 
the immediate vicinity of the diversion. However, this would require the construction of a 
dam to direct all flow into the ditch before returning a set amount or percentage of flow 
back to the creek. The DF&G has obtained an injunction that prohibits installation of 
such a dam. Consequently, a reasonable request would be that the Coles bypass 
sufficient flow at all times at their POD to provide continuity of flow between Stanshaw 
Creek below the Highway 96 culverts and the Klamath River. If the Fisher's caretaker 
does not maintain the artificial channel between the terminal pool and the river, the 
Coles should still bypass sufficient water to maintain flow between the pools located 
downstream of the Highway 96 culverts in order to maintain habitat for any fishlife that is 
present in this reach. If the DF&G is willing to allow full diversion of the creek into the 
Cole's ditch, a measurable bypass requirement should be established, probably on the 
order of% to 1 cfs based on further analysis of the amount of bypass necessary to 
maintain hydraulic continuity between lower Stanshaw Creek and the Klamath River. 

The KFA did not file a complaint against the Fishers and neither the DF&G or the NMFS 
have indicated any concerns with their diversion. However, the Fisher diversion is 
capable of removing water from Stanshaw Creek in the same manner as the Cole's 
diversion; albeit at a smaller rate. Consequently, if flows in lower Stanshaw Creek are 
inadequate to maintain public trust resources, the Fishers may also need to reduce their 
diversion of water. Determining which diversion needed to be reduced first, either the 
Cole's or the Fisher's, could only be established after a court rules on the relative 
priorities of both diversions. 

PHYSICAL SOLUTION 

There may be a physical solution that would be of benefit to all sides of this situation. 
The "fishery advocates" would like to see more water passed below the Cole's POD. 
The Coles want to be able to divert sufficient water to generate power and maintain 
consumptive water uses at their guest ranch. One way of possibly meeting both 
interests would be to move the power generation facility completely into the Stanshaw 
Creek watershed. This would require construction of a diversion dam capable of 
diverting most, if not all, of the flow of the creek into a penstock. The generating unit 
would be located down gradient along the creek, possibly immediately upstream of the 
Highway 96 culverts. Power would be transmitted over the drainage divide to the guest 
ranch. The diversion dam could be designed and constructed to provide a minimum 
bypass flow before any water is diverted from the creek to maintain a minimum flow 
between the diversion structure and powerplant discharge. A consumptive use water 
supply line(s) could also be run from the diversion dam to the ranch to provide a 
pressurized water system capable of operating an automated sprinkler irrigation system 
and domestic water supply system. 
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The Coles would benefit with increased power production especially during the summer, 
low flow season. This would save them considerable costs associated with generating 
power using an expensive fossil fuel generator. The pressurized water line(s) would 
also allow them to develop a more efficient irrigation system that could be automated; 
thus saving labor costs as well. The pressurized system would also reduce the amount 
of labor required to maintain the current ditch; especially during storm events when 
overland runoff coupled with fallen leaves and tree limbs pose a significant threat to the 
integrity of the ditch. 

The "fishery advocates" would benefit by seeing dramatically increased flows in the 
lower reaches of Stanshaw Creek during the summer, low-flow period due to a 
reduction in the amount of water diversions necessary to maintain the current irrigation, 
domestic, and power uses7

• Complaint Unit staff are not currently aware of compelling 
evidence suggesting that a significant benefit would accrue to instream uses of water by 
increasing the flow over that currently existing in this reach of the creek during the low
flow period of the year. However, the complainant, DF&G, NMFS, and many interested 
parties seem to believe that substantial benefit would be gained. Because determining 
appropriate instream flow needs is not an exact science, providing additional flows 
might provide some, as yet, undocumented benefits to instream uses. Complaint Unit 
staff are not aware of any adverse impacts that would occur by increasing instream 
flows if a physical solution were to be implemented. Erring on the side of public trust 
uses is always desirable; especially if the rights of consumptive water users can be 
maintained or enhanced at the same time. 

In order to implement a physical solution such as described above, the penstock and 
powerplant would need to be relocated onto land currently owned by the U.S. Forest 
Service. The Cole's diversion and conveyance ditch were initiated before the National 
Forest was established. This has essentially "grandfathered" these facilities and has 
most likely significantly reduced the amount of regulatory authority the Forest Service 
has over these facilities. Moving the penstock and powerplant would subject the Coles 
to additional regulation by the Forest Service. In view of the concerns expressed by the 
"fishery advocates" including the protests and complaints filed, the Coles are not likely 
to be willing to enter into a physical solution unless adequate guarantees can be 
provided that their diversion and use of water would not be placed in any greater 
jeopardy than currently exists. This might necessitate a land exchange with the Forest 
Service or development of some other type of legal agreement or contract between the 
parties. 

7 
- Application 29449 has not yet been approved. Complaint Unit staff assume that any permit that may 

be issued pursuant to this filing will be conditioned upon compliance with all necessary activities to 
prevent any unreasonable adverse impacts to instream uses. Consequently, a physical solution would 
not provide much benefit based strictly upon diversions for power purposes. Most of the benefit would be 
based on reductions to diversions for irrigation and/or domestic uses. 
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CONCLUSIONS 

1. A court of competent jurisdiction would most likely confirm that the Coles have a 
valid pre-1914 appropriative right to divert water from Stanshaw Creek for full 
domestic and irrigation purposes at the Marble Mountain Ranch. 

2. Evidence has not been submitted to substantiate a pre-1914 appropriative right for 
power purposes but A029449, if approved, should cover all diversions for power 
purposes. 

3. With the current irrigation system, most diversions for power purposes during the 
low-flow periods of the year are incidental to domestic and irrigation needs. 

4. Prima facie evidence is available to indicate that lower Stanshaw Creek does 
provide habitat for "thermal refuge" when temperatures in the Klamath River become 
detrimental to the health and well being of fish life. 

5. Bypasses similar to those present during the field investigation should provide 
adequate habitat for thermal refuge purposes. 

6. Measuring flows on a regular basis in Stanshaw Creek is not practical. Any 
requirement to measure minimum bypass flows should not be established unless 
the requirement acknowledges that a sufficient diversion of water will be allowed into 
the Cole's ditch to cover both the diversion and bypass requirement with subsequent 
measurement and release of bypasses back into the stream. 

7. Considerable benefit might accrue to all sides of this dispute if an appropriate 
physical solution were to be implemented. 

RECOMMENDATIONS 

1. That the Coles be directed to cease all diversion of water whether pursuant to a pre-
1914 appropriative claim of right or post-1914 appropriative rights derived from 
Application 29449 or Small Domestic Registration D030945R unless sufficient flow is 
passed below their POD to maintain a flow in lower Stanshaw Creek below the 
Highway 96 culverts similar to that present during the October 17, 2001, field 
investigation (~0.7 cfs). 

2. That the required bypass flow be determined in one of two fashions: 

a) if full diversion of the creek into the Cole's ditch is not allowed, the flow should 
be visually estimated so that sufficient flow would be available to fill a small, 
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hand-dug ditch between the terminal pool of Stanshaw Creek and the Klamath 
River; or 

b) if full diversion of the creek into the Cole's ditch is allowed, a device shall be 
installed capable of bypassing sufficient flow to maintain 0.7 cfs in the creek 
below the Highway 96 culverts before any water is passed down the diversion 
ditch to Marble Mountain Ranch. 

3. That the complaint filed by KFA against the Coles be closed. 

4. That the parties give serious consideration to a physical solution similar to that 
discussed above. 
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• • State of Cah,~'>rnia 

M e m~ o r a n d u m 

To: Mr. Edward C. Anton, Chief 
Division of Water Rights 
State Water Resources Control Board 
Post Office Box 2000 
Sacramento, California 95812-2000 

Date: November 20, 2001 

From,.,,~nald B. Koch~;.~ 
0".Northern California-North Coast Region 

Department of Fish and Game 

601 Locust Street, Redding, California 96001 

subject: Complaint Investigation Relating to Application 29449 Doug Cole - Stanshaw Creek, 
Tributary to Klamath River, Siskiyou County 

The Department of Fish and Game has reviewed the subject application and attended 
two site visits with State Water Resources Control Board (Board) staff. The first field 
investigation was conducted by the Board's application and environmental section on July 26, 
2000, and the latest complaint inspection was held on October 17, 2001. On March 17, 2000, 
we submitted a protest on the application which was accepted by the Board on April 4, 2000. 
Our protest is based on adverse environmental impacts which could result from reduced flows 
in Stanshaw Creek. Both the complaint and application refer to an existing unpermitted 
diversion of water from Stanshaw Creek. 

At the time our protest of this application was filed in March 2000, our primary concern 
was protection of anadromous fish habitat in about a 0.25 mile reach of Stanshaw Creek from 
the Highway 96 crossing to the stream's confluence with the Klamath River. On April 27, 
2001, the California Fish and Game Commission (Commission) accepted a petition to list coho 
salmon north of San Francisco Bay as an endangered species. Consequently, coho salmon 
are now considered as a candidate species pursuant to the California Endangered Species 
Act (CESA). On April 26, 2001, emergency regulations adopted by the Commission pursuant 
to Fish and Game Code Section 2084 went into effect. These regulations remain in effect 
during the 12-month candidacy period and authorize the incidental take of coho salmon 
resulting from diversion of water. The Commission will likely make its final listing decision in 
early June 2002 and if they decide to list the species, the current Section 2084 incidental-take 
authorization for water diversions will terminate. After listing, take of coho salmon will be 
prohibited unless authorized under Fish and Game Code Section 2081 (b) or 2080.1. We urge 
the Board to consider the implications of their actions regarding subject complaint and final 
decision on water rights application #29449 in light of Fish and Game Code Section 2053 and 
the potential listing of coho salmon next year. 

During the complaint inspection, we were told that the merits of the complaint would be 
reviewed within 30 days and, therefore, we are submitting these comments and 
recommendations for the Board's consideration. Formal protest dismissal terms will be 
submitted to the application unit at a future date. 
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Federally Listed coho salmon (Onchorhynchus kisutch) are known to exist in Stanshaw 
Creek. Coho salmon were listed as threatened under the Federal Endangered Species Act 
effective June 5, 1997, and as a candidate under the California Endangered Species Act on 
April 27, 2001. On two recent occasions, the Department has collected field information within 
Stanshaw Creek below the subject diversion in the area near its confluence with the Klamath 
River. On May 25, 2000, we collected 8 young of the year and 18 yearling steelhead trout in 
this area of Stanshaw Creek. On July 26, 2000, we sampled and found one juvenile coho 
salmon in Stanshaw Creek below the culverts which run under Highway 96. We believe the 
Highway 96 culverts are currently a barrier to upstream migration of fish and have, therefore, 
focused our concerns and mitigation measures on the 0.25 mile stream reach downstream of 
these culverts. This stream reach is characterized by deep pools, large woody debris, dense 
overhanging riparian cover shading the stream and generally cool water temperatures and 
thus provides good rearing and refuge habitat for juvenile coho salmon and steelhead trout. 
Coldwater habitats such as those provided by Stanshaw Creek are important refuges for 
juvenile coho salmon which may need to escape the warmer temperatures and low dissolved 
oxygen levels occasionally found in the Klamath River during the warm summer and early fall 
months. However, critical cold water refuge habitats for coho salmon and steelhead in lower 
Stanshaw Creek need to be accessible to the fish so sufficient water needs to stay in the 
stream to maintain connectivity to the Klamath River all year. 

The Department currently proposes year-round bypass flows of 2.5 cubic feet per 
second (cfs) to be measured at the culverts below Highway 96 to mitigate potential impacts 
from the diversion on Stanshaw Creek. Our objective for these flows is to ensure existing 
instream habitat conditions in Stanshaw Creek for coho salmon and steelhead are maintained, 
water temperatures remain cold and year-round access to the stream from the Klamath River 
is guaranteed. To accomplish this objective, we recommend the total stream flow be 
bypassed whenever it is less than the designated amount. Based on field reviews and best 
professional judgment, it was determined that 2.5 cfs should maintain connectivity and an 
adequate channel which allows young salmonids access to Stanshaw Creek from the Klamath 
River. However, the Department may require additional bypass flows in the future if conditions 
change such that 2.5 cfs is no longer adequate to allow salmonid passage at the mouth of 
Stanshaw Creek. Future modification of the barriers or more detailed studies may also 
indicate a need for higher instream flows. 

It is our understanding from discussions with Board staff that water is currently diverted 
from Stanshaw Creek even when there is not enough flow to run the hydroelectric generators. 
We believe this procedure results in water being wasted and not being put to beneficial use. 
This procedure typically occurs during critically dry periods when natural flows are needed to 
maintain salmonid access from the Klamath River to cooler water, rearing and refuge habitat 
found in Stanshaw Creek. If the stream flow in Stanshaw Creek is less than the amount 
needed to run the hydroelectric plant (3 cfs), then water for power generation should not be 
diverted and the entire natural flow of Stanshaw Creek should be bypassed to maintain the 
downstream fishery resources. 
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During both inspections, various options were discussed which could help satisfy the 

required downstream flow conditions. We believe two options have merit for the Board and 
the owner to consider. One option would be returning diverted flows back to Stanshaw Creek 
after the water is used to generate electricity. Currently, tailwater is discharged to the adjacent 
drainage of Irvine Creek. Second, improvements to the open ditch system and/or updating the 
hydroelectric generation system may also allow the applicant to divert less water while still 
meeting the needs for domestic purposes and electric generation. 

If you have any questions or comments regarding this memorandum, please 
contact Environmental Scientist Jane Vorpagel at (530) 225-2124. 

cc: Mr. James R. Bybee 
National Marine Fishery Service 
777 Sonoma Avenue, Room 325 
Santa Rosa, California 95404 

Mr. Doug Cole, et al. 
92520 Highway 96 
Somes Bar, California 95568 

Ms. Jane Vorpagel 
Department of Fish and Game 
601 Locust Street 
Redding, California 96001 
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WHO CONTACTED 

Jane Vorpagel, 
Dept. of Fish & Game 

STAFF 

SUBJECT 

LOCATION 

NOTES 

"' CONT ACT REPORT • 

METHOD 

IPhon~ / Site Visit 
(530) 225-2124 

Michael Contreras, ESIII 

DATE 

December 13, 2001 

(916) 341-5307 / mcontreras@waterrights.swrcb.ca.gov 

Complaint Lodged Against Cole 

Happy Camp ( Stans haw Creek) 

DFG's comments (best professional judgement) are based on 
Field review, during which they measured 2.6 cfs - and observed 
connectivity and adequate temperature in the pools. 

They have not conducted an "Ip!M" study (typically done in 
conjunction with power projects. 

They are also not concerned with screening the diversion because 
coho are unlikely to get up there, nor are they concerned with native 
trout or any fish spawning between the culvert and the POD. 

They have retained their position of "no" regarding the small 
domestic registration in order to maintain consistency with their 
opposition of the current application. 
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e slate W'er Resources Cont.~ Board 
Division of Water Rights • Winston H. Hickox 

Secretary for 
Environmental 

Protection 

1001 l Street, 1411> Floor• Sacramento, California 95814 • (916) 341-5377 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812-2000 

FAX (916) 341-5400 • Web Site Address: http://www.swrcb.ca.gov 
Division of Water Rights: http://www.waterrights.ca.gov 

Gray Davis 
Governor 

Memorandum to File 

To: 

From: 

File Number 262.0 (47-40-01) 

th& 1(,/lJ 
Charles A. Rich, Chief 
Complaint Unit 

Date: 
MAY 2 3 2002 

~~~k¥ 
Environmental Specialist Ill 
Complaint Unit 

SUBJECT: WATER RIGHTS COMPLAINT LODGED BY THE KLAMATH FOREST 
ALLIANCE AGAINST DOUG AND HEIDI COLE REGARDING DIVERSION OF 
WATER FROM STANSHAW CREEK IN SISKIYOU COUNTY 

BACKGROUND 

The Division of Water Rights (Division) received a complaint on June 18, 2001 from the 
Klamath Forest Alliance against Doug and Heidi Cole. This complaint contains the 
following allegations: 

1. The Cole's diversions are unauthorized as they exceed pre-1914 appropriative rights 
and the Cole's have no post-1914 appropriative rights for power diversions, as a 
permit has not been issued pursuant to pending Application A029449; and 

2; The Cole's diversions adversely impact public trust resources in an unreasonable 
manner. 

Ms. Janet Goldsmith, legal counsel for the Coles, responded to this complaint via a 
letter dated August 20, 2001. This response contains the following assertions:. 

1. The Cole's diversions have been continuous since before 1914 and are covered by 
a valid pre-1914 appropriative claim of right. 

2. The complainant has not provided any factual evidence indicating that the Cole's 
diversions are adversely impacting fishery resources in either Stanshaw Creek or 
the Klamath River. 

FIELD INVESTIGATION 

On October 17, 2001, staff of the Complaint Unit conducted a field investigation for the 
subject complaint. Prior to meeting the parties, Complaint Unit staff undertook a flow 
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measurement in Stanshaw Creek approximately 60 feet downstream of two culverts that 
pass underneath Highway 96. A flow of 0.61 cubic feet per second (cfs) was measured 
using a current velocity meter. Water temperature was measured at 8:30 a.m. to be 
52°F. The twin, semicircular culverts that carry the creek under Highway 96 are 
approximately 320 feet long, 6 feet high, and 10 feet wide each. The slope of the floor 
of these culverts is about 9%. All of these measurements were made with the aid of a 
laser range finder and/or tape measure. No debris was observed in the culverts, 
indicating that they were designed to be and function quite well as self-cleaning 
conduits. 

Complaint Unit staff then located the downstream end of the tailwater ditch coming from 
the Cole property a short distance above the point where unused water is discharged to 
Irving Creek. Flow was measured to be 0.1 cfs with a current velocity meter. Water 
temperature was measured to be 54°F. 

Complaint Unit staff next met with the parties at the Marble Mountain Ranch dinning 
room. Approximately 30 individuals participated representing the following entities: 

• the Coles; including Mr. & Mrs. Cole and their legal counsel, Jan Goldsmith, 
• the Klamath Forest Alliance (KFA); including Felice Pace for the KFA and their legal 

counsel, Don Mooney, 
• representatives of the California Department of Fish & Game (DF&G), 
• representatives of the National Marine Fisheries Service (NMFS); including 

Dr. Stacy Li, 
• the Karuk Tribe; including Toz Soto, their fisheries biologist, several tribal elders and 

numerous tribe members, 
• Konrad Fischer, son of James Fischer, who owns the property along the southern 

bank of Stanshaw Creek between Highway 96 and the Klamath River, and the 
caretaker for this property who lives there on a continuous basis, and 

• Charles Rich and Michael Contreras from the Division's Complaint Unit 

Complaint Unit staff started the meeting by explaining the typical complaint process: 

1) complaint is filed, 
2) answer is requested, 
3) answer to complaint is provided at the option of the respondent, 
4) Complaint Unit staff conduct field investigation if necessary, and 
5) a Report of Investigation is prepared and transmitted to the parties along with 

recommendations for action regarding the complaint. 

Complaint Unit staff also explained the adjudicatory authority of the State Water 
Resources Control Board (SWRCB) with respect to pre-1914 appropriative rights. The 
pre-1914 appropriative claims of right of the Coles were discussed. 
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After this discussion, several parties stated that they believe the Cole's diversions are 
adversely impacting anadromous fish that frequent Stanshaw Creek. Complaint Unit 
staff pursued this topic and asked what evidence is available to support these 
allegations. The parties present were unable to identify much evidence. They indicated 
that no formal studies regarding public trust resources in Stanshaw Creek have been 
undertaken. Visual observations of juvenile fish in the creek have been made. Several 
biologists indicated that they believe lower Stanshaw Creek provides a thermal refuge 
or "refugia" for juvenile fish when temperatures in the Klamath River reach lethal levels. 
They stated that sufficient flow to maintain a continuous connection with the river are 
very important. 

Some of the parties also argued that Stanshaw Creek may provide spawning habitat for 
adult salmon or steelhead trout. However, they were unable to provide any substantial 
evidence in support of these allegations. 

Complaint Unit staff asked if the Cole's tailwater that is discharged into Irving Creek 
provides ·more benefit to fish life in Irving Creek than it would to fish life if left in 
Stanshaw Creek. All of the biologists present indicated that Irving Creek has sufficient 
water to provide adequate habitat. Adding water diverted from Stanshaw Creek would 
not increase this habitat significantly. They felt, however, that leaving the water in 
Stanshaw Creek would be·more beneficial if additional areas of thermal refuge were 
generated as a result. 

After the discussion in the dining roo(ll ended, the parties proceeded to the Cole's 
powerplant and then on to the point of diversion (POD) on Stanshaw Creek. The flow 
was too low to generate power but water was being bypassed around the plant for 
irrigation. Complaint Unit staff visually estimated this flow to be approximately 0.6 cfs. 
The flow in Stanshaw Creek immediately upstream of the POD was measured with a 
current velocity meter to be 1.16 cfs. The creek in this reach consists of large boulders 
that form a fairly continuous group of cascading pools. There was no section where a 
highly accurate flow measurement could be made due to the steep grade and large 
numbers of rocks, many of which can be washed downstream during high flow events. 
The flow in the diversion canal just below the POD was measured to be 0.68 cfs using a 
current velocity meter. 

The inspection party then proceeded to the lower reach of Stanshaw Creek along the 
property owned by Mr. Fischer. The creek would normally end in a small pool that is 
separated at low flows from the river by a sand bar on which extensive amounts of 
phreatophytic vegetation exists. The Fisher's caretaker indicated that he maintains a 
hand-dug channel between this pond and the river along the downstream periphery of 
the sand bar during the summer, low-flow period, to enable juvenile fish to enter the 
lower reach of the creek. Flow in the creek about 100 - 200 feet above the terminal 
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pool was estimated1 to be no more than 0.41 cfs. Water temperature was measured 
dyring the mid-afternoon period to be 56°F. At low flows2

, the entire reach of Stanshaw 
Creek between the highway and the confluence with the Klamath River is essentially a 
series of cascading pools. The stream in this reach is covered by a dense riparian 
Ganopy. Complaint Unit staff asked Dr. Li if juvenile fish would have a difficult time 
accessing these pools with the existing flows as there were no runs or riffles present, 
only cascades between each pool. Dr. Li stated that juvenile fish would have no 
problem accessing the pools with the flows occurring during the inspection. The 
inspection ended at this time. 

ANALYSIS 

The following issues need to be addressed in order to resolve the current complaint: 

1. Unauthorized diversion 
2. Adverse impacts to prior right holders 
3. Unreasonable impacts to public trust resources 

Unauthorized Diversion of Water 

The KFA contends. that the Coles do not have sufficientpre-1914 appropriative rights to 
justify current diversions. The Cole's legal counsel has responded by claiming pre-1914 
appropriative rights for all diversions. Past correspondence prepared by various 
individuals within the Division has contained questions about the validity of these 
claims. However, the SWRCB does not have adjudicatory authority regarding pre-1914 
appropriative rights. When allegations are made that a pre-1914 appropriative right 
does not exist or is inadequate to justify all existing diversions, Complaint Unit staff 
anaJyze the situation to see if they believe sufficient evidence is available to dispute the 
claimed rights such that a court of competent jurisdiction would likely agree. If such 
evidence exists, Complaint Unit staff typically recommend that the diverter be asked to 
take action to rectify the unauthorized diversion. If the diverter fails to take adequate 
action, appropriate enforcement action may follow. 

At the meeting previous to the physical investigation, Complaint Unit staff explained that 
recently provided evidence by the Cole's legal counsel in response to the complaint 
appeared to support a claim that diversion from Stanshaw Creek to the Marble 

1 
- The stream did not contain a smooth flowing section in this reach in which to take a standardized flow 

measurement. Consequently, the flow was estimated with a current velocity meter by measuring the 
general dimensions of a "v"-shaped spill plume from a pool and the central velocity of the plume. 

2 
- Based on visual observation of the hydraulic characteristics of the lower stream channel in relation to 

the. flow measured during the field investigation, Complaint Unit staff believe that this lower reach of 
Stanshaw Creek remains a series of cascading pools until flows in the creek become large in comparison 
to the Cole's ability to divert water (e.g., >15 cfs flow vs 3 cfs diversion). 
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Mountain Ranch was initiated well before 1914 for domestic and irrigation.purposes, 
and has been maintained in a continuous or diligent fashion ever since. Complaint Unit 
staff believe that the current diversion and use of water for domestic and irrigation 
purposes is no greater than and, quite possibly, somewhat smaller than maximum 
historic diversions as a portion of the area that was apparently irrigated for many years 
both before and after 1914 has been converted to resort housing or other facilities, and 
is no longer being irrigated. 

Even though legal counsel for the Coles claimed a pre-1914 appropriative right for 
power purposes in her letter of August 20, 2001, Complaint Unit staff are not aware of 
any specific evidence supporting such a claim. Based on previous discussions with 
Mrs. Cole's father, Mr. Squires, Complaint Unit staff currently believe that the initial 
application of water for power purposes occurred shortly after the end of World War II, 
even. though the original pelton wheel employed dates from the early 1900's. However, 
Application A029449 is pending and, if approved, would cover all existing and 
anticipated diversions for power purposes. 

While diversions pursuant to a pending application are technically not authorized until a 
permit is actually issued, diversions prior to a determination regarding issuance of a 
permit is very common, especially for long-standing diversions such as the Cole's. The 
SWRCB has discretion whether to take enforcement action against an unauthorized 
diversion of water. Upon reviewing a complaint, the SWRCB may decide not to take 
enforcement action, or to defer consideration of enforcement. The SWRCB may 
consider several factors when deciding whether to pursue enforcement. One factor the 
SWRCB weighs is the willingness of the water diverter to legitimize the diversion. The 
SWRCB may choose not to enforce against a person who files an application promptly 
upon notification of the complaint, and diligently pursues the application, including 
cooperation in providing information requested by the SWRCB and compliance with 
other requirements of the application process. While the Cole's application (A029449} 
has been pending for an extraordinarily long time, there is no indication in the 
application file that the Coles have not pursued approval of their application in a diligent 
fashion. 

Another weighed factor is the extent of injury caused by the water diversion. If an 
investigation shows the unauthorized diversion is causing little or no injury to 
established right holders or to public trust values, the SWRCB may decide not to take 
enforcement action. The SWRCB may also consider the degree of hardship 
enforcement would impose on persons who rely on the diversion of water in deciding 
whether to take enforcement action in response to a complaint. The application of 
these factors, as they apply to this complaint, are discussed below. 
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Adverse Impacts to Prior Right Holders 

While the KFA complaint does not contain allegations that the Cole's diversions are 
adversely impacting downstream diverters, a protest was filed against A029449 by 
T. James Fisher, J.W. Fisher Logging Company, an9 Phylis Fisher alleging potential 
injury to prior rights. In view of the RPflt'M¥""8int and the inspection by Complaint Unft _ 
staff, the potential for adverse impacts to downstream diverters along Stanshaw Creek 
is also being evaluated as part of this investigation. 

According to the caretaker for the Fisher property, water is diverted from Stanshaw 
Creek a short distance downstream of the Highway 96 culyerts for domestic and some 
minor irrigation use. Diversions at this location apparently began after 1914. The 
Division has no record of a post-1914 appropriative right covering this diversion. 
Consequently, these diversions are presumably made under a riparian claim of right3• 

Complaint Unit staff are not aware of any evidence that would suggest that such a 
claim of right would not be upheld by a court of competent jurisdiction. 

Complaint Unit staff understand that the Cole's basis of right for diversion from 
Stanshaw Creek consists of: 

1. Pre-1914 appropriative claim of right for domestic/ irrigation use. This right has not 
been quantified or a definitive priority established by court action. The maximum 
diversion rate that might be justified is the capacity of the ditch. The date of priority 
for this right may be as early as 1880. 

2. Application A029449 - This pending application is for 3.0 cfs year round diversion 
for power purposes. A permit has not been issued for this application. 
Consequently, diversion of water under this right has not been approved. The date 
of priority for this right, if the application is approved, would be March 27, 1989. 

3. Small Domestic Registration D030945R- This certificate authorizes year round 
diversion to off-stream storage of up to 10 acre-feet per annum in the small reservoir 
located near the bottom end of the Cole ditch. The date of priority for this right is 
September 17, 1999. 

The Fisher riparian claim of right has a higher priority than that of A029449 and 
D030945R. The relative priorities of the Fisher riparian claim and the Cole's pre-1914 
appropriative claim of right is more difficult to evaluate. Only a court of competent 
jurisdiction has the power to adjudicate these rights. Riparian rights typically have the 
highest priority in California. However, a riparian right attaching to a particular parcel of 

3 
- The Division has no record of a Statement of Water Diversion and Use (Statement) being filed for this 

diversion and use of water. Unless this diversion and use is included in the reports of some other entity, 
a Statement should be filed. 
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land is generally subject to appropriative rights established by diversion upon the vacant 
public domain before the first valid steps were taken to acquire said parcel of land from 
the United States, whether diversion was made at points upstream or downstream. 
Because diversion of water to the Cole's property may have been initiated before steps 
were taken to obtain the Fisher property from the government, the Cole's pre-1914 
appropriative claim of right may have a higher priority than the Fisher riparian claim of 
right. 

Flows in Stanshaw Creek will most likely be sufficient to satisfy the demands of both the 
Cole and the Fisher interests except during the low flow periods of the irrigation season. 
During this period of time, the diversion of water pursuant A029449 and D030945R is 
often incidental to the Cole's pre-1914 claim of right. Consequently, unless all or a 
portion of the Cole's diversion of water is being made exclusively for: (1) power 
purposes or (2) to fill the small reservoir on the Cole property, any disputes over 
competmg rights would need to be resolved in the court system by determining the 
relative priorities of the riparian and pre-1914 appropriative claims of right. 

Unreasonable Impacts to Public Trust Resources 

Complaints containing allegations of unreasonable adverse impacts to public trust 
resources by diverters are often evaluated differently depending upon the basis of right. 
If the diverter appears to possess a valid basis of right for the diversion, evidence must 
be available to support allegations that the water diverted has caused, or is likely to 
cause, an unreasonable adverse impact to the public trust, i.e. the public's right to use 
the State's waters for instream purposes such as recreation, navigation, and fish and 
wildlife4

• In order to make this finding, evidence should be available to demonstrate 
that: 

a. public trust resources exist in the stream; 

b. these resources are being adversely impacted due to the diversions from the 
stream by the water right holder and not by normal variances in the water supply 
or other factors that are beyond the control of the water right holder, such as land 
use development, discharge of pollutants, etc. by other parties; 

c. the impacts on public trust resources are significant, considering both the 
magnitude of the impact and the sensitivity and significance of the public trust 
resources affected; and 

4 
- In other words, evidence must be available to demonstrate the likelihood that unreasonable impacts 

are occurring rather than requiring the diverter to demonstrate that adverse impacts are not likely to 
occur. This is synonymous with the "innocent until proven guiltyn concept of the law. 
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d. the protection of public trust resources is feasible, considering any reduction or 
cessation of diversions that may be necessary to protect the public trust and 
whether the public interest in those diversions may outweigh the adverse impacts 
on the public trust. 

If the diversion is being made pursuant to a pending application for which a permit is 
being diligently pursued and "prima facie" evidence is available suggesting that the 
diversion may be causing adverse impacts to public trust resources, the Division will 
typically direct the diverter to take action to prevent or mitigate the impacts or, if 
necessary, terminate the diversion. 

With_ respect to the Cole's diversion pursuant to their pre-1914 appropriative claim and 
D030945R, the burden of demonstrating that public trust resources are being adversely 
impacted in an unreasonable fashion rests with the KFA. The test of potential harm and 
need for corrective action is considerably less for the Cole's pending application. 

The KFA alleges that the Cole's diversion of water is adversely impacting anadromous 
fish that utilize Stanshaw Creek. Very little information is available regarding the use of 
this water body by anadromous fish. The DF&G submitted a memorandum dated 
November 20, 2001, and the NMFS submitted a letter dated November 15, 2001, 
(copies attached) regarding the Cole's diversion of water. Both documents discuss the 
status of anadromous fish pursuant to state and federal endangered species laws and 
make recommendations regarding "protest dismissal terms". However, the complaint 
investigation process is not intended to resolve "protests". Instead, the purpose of a 
comptaint investigation is to determine what type of evidence is currently available. 
Neither one of these documents provides or references much evidence. 

Complaint Unit staff believe that use of Stanshaw Creek by anadromous fish is 
generally limited to the reach from the Highway 96 culverts to the Klamath River. These 
culverts appear to have been designed to be self-cleaning due to the steep slope. 
Complaint Unit staff noted that there was essentially no sediment or debris inside these 
culverts, indicative that high scour velocities are maintained. High water velocities 
coupled with the length of these conduits probably prevent movement of spawning or 
juvenile fish upstream. This conclusion appears to be consistent with those of both the 
DF&G and the NMFS. Th·e NMFS letter states: "The culvert under Highway 96 at 
Stanshaw Creek is listed on resource agencies master list for culverts with passage 
problems. Ca/Trans has stated that they will replace the culvert in the future to allow 
salmonid passage." While removal of the culverts might change the situation, this task 
will be a significant undertaking and is not likely to occur anytime soon. Consequently, 
until such time as the culverts are actually removed, Complaint Unit staff believe that 
only those actions by the Coles that would have a bearing on the health and well being 
of fishery resources in Stanshaw Creek between Highway 96 and the Klamath River 
need be addressed. 
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The DF&G memo contains the following recommendation: 

The Department proposes year-round bypass flows of 2.5 cubic feet per second 
(cfs) to be measured at the culverts below Highway 96 to mitigate potential 
impacts from the diversion on Stanshaw Creek. Our objective for these flows is 
to ensure existing instream habitat conditions in Stanshaw Creek for coho 
salmon and steelhead are maintained, water temperatures remain cold and year
round access to the stream from the Klamath River is guaranteed. To 
accomplish this objective, we recommend the total stream flow be bypassed 
whenever it is less than the designated amount. Based on field reviews and best 
professional judgment, it was determined that 2. 5 cfs should maintain 
connectivity and an adequate channel which allows salmonids access to 
Stanshaw Creek from the Klamath River. However, the Department may require 
additional bypass flows in the future if conditions change such that 2. 5 cfs is no 

. longer adequate to allow salmonid passage at the mouth of Stanshaw Creek. 
Future modification of the barriers or more detailed studies may also indicate a 
need for higher instream flows. 

During the meeting portion of the inspection, biologists representing the DF&G, the 
NMFS, and the Karuk Tribe all stated that temperatures in the Klamath River often 
reach lethal levels during the warmer months of the year. They believe that small, side 
tributaries with cold water flows such as Stanshaw Creek provide "thermal refuges" that 
are crucial to the survival of juvenile anadromous fish. 

On the day of the complaint inspection, water temperature was measured at 52°F in the 
early morning with a flow of 0.61 cfs5

• Water temperature in the mid-afternoon 
downstream of the "Fisher'' POD was measured at 56°F with a flow of 0.41 cfs6

• Water 
temperature was measured by Division staff on July 26, 2000, and found to be 54°F. 
No flow measurements were taken at that time, but· photographs of the culverts indicate 
that flows were higher; possibly in the 2-3+ cfs range. According to the Environmental 
Field Report for this visit, water temperature is not an issue. Complaint Unit staff agree. 
The lower portion of Stanshaw Creek contains excellent cover and there is no evidence 
currently available to indicate that the Cole's diversion of water creates a temperature 

5 
- Making good flow measurements in a channel containing mainly pools and cascades with a current 

velocity meter is extremely difficult. Consequently, these measurements are not considered highly 
accurate, but instead should only be used for an idea of the relative amounts of flow present. 

6 
- This measurement was made at the request of KF A and fishery representatives. Complaint Unit staff 

were reluctant to undertake a measurement in a reach of the creek that consisted solely of pools and 
cascades. This measurement was quite rudimentary and may only have an accuracy of ±50%. 
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problem in the reach between Highway 96 and the Klamath River as long as minimum 
flows are maintained similar to those occurring during the complaint investigation. 

The reach of Stanshaw Creek between the Highway 96 culverts and the Klamath River 
consists of a series of cascading pools with essentially no runs or riffles present during 
periods of low flow. Complaint Unit staff believe that this lower reach of Stanshaw 
Creek remains a series of cascading pools until flows in the creek become quite large in 
comparison to the Cole's ability to divert water. Bypass flows on the order of% to 1 cfs 
should produce essentially the same amount and quality of habitat as flows on the order 
of 2 - 3 cfs. Consequently, as summer flows decrease due to either a recession in the 
natural hydrograph or diversions by the Coles, there shouldn't be much change in the 
spatial habitat available to fish. 

The channel configuration indicates that winter flows are much higher than the flows the 
Coles might divert. These flows may produce conditions that allow anadromous fish to 
spawn. However, diversion by the Coles during these periods should also have 
negligible effect on the fish. 

The fishery biologists pointed out that the cold water habitat of Stanshaw Creek is of 
little value if the Coles do not bypass sufficient flows of water to provide access between 
the river and the creek. Our inspection revealed that there was no natural surface 
connection between the creek and the river at the time of the inspection. Flows in the 
creek terminated in a pool that is separated at low flows from the river by a sand bar on 
which extensive amounts of phreatophytic vegetation exists. Significant quantities of 
water can no doubt seep through the sand bar before a natural surface flow connection 
with the river occurs. The sand bar is most likely a dynamic phenomenon and may not 
be in place every year or at all times of the year. However, the extent of the vegetation 
on the sand bar indicates that this is not a fleeting fixture. 

While at times there may not be a natural surface connection with the river, the 
caretaker for the Fisher property showed us a hand-dug channel that he maintains 
between the river and the pond. This channel provides some access to the creek and 
the thermal refuge found therein. Consequently, there is a benefit in maintaining 
sufficient flow in the lower reach to keep the artificial channel flowing. Dr. Li indicated 
that the flows existing at the time of the inspection were quite adequate to provide for 
passage of juvenile fish from the river to the thermal refuge in the pools. Consequently, 
flows similar to those observed during the inspection on October 17, 2001, would 
appear to be adequate. 

Undertaking measurements of flows in the creek would be an extremely difficult, if not 
impossible, task. Conditions in the creek are such that installation of a device{s) that 
would enable measurement of flows (e.g., flume, weir, or stage vs. flow correlation) 
would require a major construction effort coupled with maintenance and possible 
reconstruction on a continual basis. A more practical method of measuring bypasses 

WR-6

000829000829



• • 
Memo to File Page 11 May 23, 2002 

would be to divert all of the low flows into the Cole's ditch and use an appropriately 
designed "splitter box" to ensure that a minimum flow is returned back to the creek in 
the immediate vicinity of the diversion. However, this would require the construction of a 
dam to direct all flow into the ditch before returning a set amount or percentage of flow 
back to the creek. The DF&G has obtained an injunction that prohibits installation of 
such a dam. Consequently, a reasonable request would be that the Coles bypass 
sufficient flow at all times at their POD to provide continuity of flow between Stanshaw 
Creek below the Highway 96 culverts and the Klamath River. If the Fisher's caretaker 
does not maintain the artificial channel between the terminal pool and the river, the 
Coles should still bypass sufficient water to maintain flow between the pools located 
downstream of the Highway 96 culverts in order to maintain habitat for any fishlife that is 
present in this reach. If the DF&G is willing to allow full diversion of the creek into the 
Cole's ditch, a measurable bypass requirement should be established, probably on the 
order of% to 1 cfs based on further analysis of the amount of bypass necessary to 
maintain hydraulic continuity between lower Stanshaw Creek and the Klamath River. 

The KFA did not file a complaint against the Fishers and neither the DF&G or the NMFS 
have indicated any concerns with their diversion. However, the Fisher diversion is 
capable of removing water from Stanshaw Creek in the same manner as the Cole's 
diversion; albeit at a smaller rate. Consequently, if flows in lower Stanshaw Creek are 
inadequate to maintain public trust resources, the Fishers may also need to reduce their 
diversion of water. Determining which diversion needed to be reduced first, either the 
Cole's or the Fisher's, could only be established after a court rules on the relative 
priorities of both diversions. 

PHYSICAL SOLUTION 

There may be a physical solution that would be of benefit to all sides of this situation. 
The "fishery advocates" would like to see more water passed below the Cole's POD. 
The Coles want to be able to divert sufficient water to generate power and maintain 
consumptive water uses at their guest ranch. One way of possibly meeting both 
interests would be to move the power generation facility completely into the Stanshaw 
Creek watershed. This would require construction of a diversion dam capable of 
diverting most, if not all, of the flow ofthe creek into a penstock. The generating unit 
would be located down gradient along the creek, possibly immediately upstream of the 
Highway 96 culverts. Power would be transmitted over the drainage divide to the guest 
ranch. The diversion dam could be designed and constructed to provide a minimum 
bypass flow before any water is diverted from the creek to maintain a minimum flow 
between the diversion structure and powerplant discharge. A consumptive use water 
supply line(s) could also be run from the diversion dam to the ranch to provide a 
pressurized water system capable of operating an automated sprinkler irrigation system 
and domestic water supply system. 
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The Coles would benefit with increased power production especially during the summer, 
low flow season. This would save them considerable costs associated with generating 
power using an expensive fossil fuel generator. The pressurized water line(s) would 
also allow them to develop a more efficient irrigation system that could be automated; 
thus saving labor costs as well. The pressurized system would also reduce the amount 
of labor required to maintain the current ditch; especially during storm events when 
overland runoff coupled with fallen leaves and tree limbs pose a significant threat to the 
integrity of the ditch. 

The "fishery advocates" would benefit by seeing dramatically increased flows in the 
lower reaches of Stanshaw Creek during the summer, low-flow period due to a 
reduction in the amount of water diversions necessary to maintain the current irrigation, 
domestic, and power uses 7. Complaint Unit staff are not currently aware of compelling 
evidence suggesting that a significant benefit would accrue to instream uses of water by 
increasing the flow over that currently existin.9 in this reach of the creek during the low
flow period of the year. However, the complainant, DF&G, NMFS, and many interested 
parties seem to believe that substantial benefit would be gained. Because determining 
appropriate instream flow needs is not an exact science, providing additional flows 
might provide some, as yet, undocumented benefits to instream uses. Complaint Unit 
staff are not aware of any adverse impacts that would occur by increasing instream 
flows if a physical solution were to be implemented. Erring on the side of public trust 
uses is always desirable; especially if the rights of consumptive water users can be 
maintained or enhanced at the same time. 

In order to implement a physical solution such as described above, the penstock and 
powerplant would need to be relocated onto land currently owned by the U.S. Forest 
Service. The Cole's diversion and conveyance ditch were initiated before the National 
Forest was established. This has essentially "grandfathered" these facilities and has 
most likely significantly reduced the amount of regulatory authority the Forest Service 
has over these facilities. Moving the penstock and powerplant would subject the Coles 
to additional regulation by the Forest Service. In view of the concerns expressed by the 
"fishery advocates" including the protests and complaints filed, the Coles are not likely 
to be willing to enter into a physical solution unless adequate guarantees can be 
provided that their diversion and use of water would not be placed in any greater 
jeopardy than currently exists. This might necessitate a land exchange with the Forest · 
Service or development of some other type of legal agreement or contract between the 
parties . 

., - Application 29449 has not yet been approved. Complaint Unit staff assume that any permit that may 
be issued pursuant to this filing will be conditioned upon compliance with all necessary activities to 
prevent any unreasonable adverse impacts to instream uses. Consequently, a physical solution would 
not provide much benefit based strictly upon diversions for power purposes. Most of the benefit would be 
based on reductions to diversions for irrigation and/or domestic uses. 
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CONCLUSIONS 

1. A court of competent jurisdiction would most likely confirm that the Coles have a 
valid pre· 1914 appropriative right to divert water from Stanshaw Creek for full 
domestic and irrigation purposes at the Marble Mountain Ranch. 

2. Evidence· has not been submitted to substantiate a pre·1914 appropriative right for 
power purposes·but A029449, if approved, should cover all diversions for power 
purposes. 

3. With the current irrigation system, most diversions for power purposes during the 
low.flow periods of the year are incidental to domestic and irrigation needs. 

4. Prima facie evidence is available to indicate that lower Stanshaw Creek does 
provide habitat for "thermal refuge" when temperatures in the Klamath River become 
detrimental to the health and well being of fish life. 

5. Bypasses similar to those present during the field investigation should provide 
adequate habitat for thermal refuge purposes. 

6. Measuring flows on a regular basis ln Stanshaw Creek is not practical. Any 
requirement to measure minimum bypass flows should not be established unless 
the requirement acknowledges that a sufficient diversion of water will be allowed into 
the Cole's ditch to cover both the diversion and bypass requirement with subsequent 
measurement and release of bypasses back into the stream. 

7. Considerable benefit might accrue to all sides of this dispute if an appropriate 
physical solution were to be implemented. 

RECOMMENDATIONS 

1. That the Coles be directed to cease all diversion of water whether pursuant to a pre· 
1914 appropriative claim of right or post·1914 appropriative rights derived from 
Application 29449 or Small Domestic Registration D030945R unless sufficient flow is 
passed below their POD to maintain a flow in lower Stanshaw Creek below the 
Highway 96 culverts similar to that present during the October 17, 2001, field 
investigation (~0.7 cfs). 

2. That the required bypass flow be determined in one of two fashions: 

a) if full diversion of the creek into the Cole's ditch is not allowed, the flow should 
be visually estimated so that sufficient flow would be available to fill a small, 
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hand-dug ditch between the terminal pool of Stanshaw Creek and the Klamath 
River; or 

b) if full diversion of the creek into the Cole's ditch is allowed, a device shall be 
installed capable of bypassing sufficient flow to maintain 0. 7 cfs in the creek 
below the Highway 96 culverts before any water is passed down the diversion 
ditch to Marble Mountain Ranch. 

3. That the complaint filed by KFA against the Coles be closed. 

4. That the parties give serious consideration to a physical solution similar to that 
discussed above. 
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LAW cfFICES OF DONALD B. ~ONEY 

DONALD B. MOONEY 
Admitted in California and Oregon 

VIA FACSIMILE AND 
REGULAR MAIL 

Charles Rich 
Division of Water Rights 

129 C Street, Suite 2 
Davis, California 95616 

Telephone (530) 758-2377 
Facsimile (530) 758-7169 
dbmooney@dcn.davis.ca. us 

N'ovember30,2001 

State Water Resources Control Board 
P.O. Box 2000 
Sacramento, CA 95812-2000 

Re: Unlawful Diversion of Water by Doug and Heidi Cole from Stanshaw 
Creek, Siskiyou County 

Dear Mr. Rich: 

This letter serves as the Klamath Forest Alliance's ("KFA") response to 
Janet Goldsmith's letter dated August 20, 2001 on behalf of Doug and Heidi Cole, 
and as a follow-up to the October 17, 2001, site visit to the Marble Mountain 
Ranch and Stanshaw Creek. KF A seeks to protect the public trust and 
environmental resources of Stanshaw Creek and the Klamath River. The Coles' 
unlawful diversion of water from Stanshaw Creek poses a risk to these public 
trust resources, primarily coho salmon and steelhead. To this end, KFA requests 
that the State Water Resources Control Board ("SWRCB") take all appropriate 
action to curtail the unlawful diversions and to protect the public trust resources 
that are at risk from the unlawful diversions. 

The unauthorized diversion of water subject to appropriation under the 
provisions of the Water Code is a trespass. (Water Code,§ 1052;) Moreover, 
Water Code,§ 1825 provides that "[i]t is the intent of the Legislature that the 
state should take vigorous action to ... prevent the unlawful diversion of water. 
In the present case, the SWRCB staff has already determined that the Coles' 
diversion of water in excess of 0.11 cfs constitutes an unauthorized diversion of 
water. Additionally, the SWRCB staff has determined that any diversion of 
water for the generation of hydroelectric generation requires an appropriative 
water right permit. Thus, the Coles' current diversion of water from Stanshaw 
Creek constitutes an unlawful diversion of water. 

The Coles' current diversion practices can be separated into two areas. 
First, the extent of the Coles' pre-1914 appropriative water rights for domestic 
and irrigation uses and whether their current diversion from Stanshaw Creek 
and water use exceed any claim to a pre-1914 appropriative water right, and thus 
constitutes an unlawful diversion. Second, whether the Coles' diversion of water 
for hydroelectric generation constitutes an unlawful diversion of water. If it does 
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constitute an unlawful diversion of water, then should the SWRCB take action to 
prevent the unlawful diversion of water as provided for in Water Code sections 
1052 and 1825? As discussed below, the Coles' current diversion of water 
exceeds any pre-1914 appropriative right for domestic and irrigation uses. 
Additionally, the Coles' do not possess a pre-1914 appropriative water for 
hydroelectric generation. Finally, and most importantly, the Coles' unlawful 
diversion harms coho salmon and steelhead. 

1. The Coles' Current Diversions for Domestic and Irrigation Exceed Any 
Claim to a Pre-1914 Appropriative Water Right 

Assuming the Coles can establish that they are the successors in interest to 
the Stanshaw pre-1914 appropriative water right, any pre-1914 appropriative 
water right is limited to the amount of water put to a reasonable and beneficial 
use. (Water Code,§ 1240; Smith v. Hawkins (1895) 110 Cal. 122, 127.) The SWRCB 
staff has concluded on at least two occasions that any pre-1914 appropriative 
water right is limited to approximately 0.11 cubic feet per second ("cfs"). (See 
letter dated September 15, 1998 from Harry M. Schueller to Doug Cole 
("Schueller Letter"); and letter dated February 4, 1993 from Katherine Mrowka to 
Robert and Mary Young; see also 1963 DWR Bulletin 94-6, Land and Water Use in 
Klamath River Hydrographic Unit, Table 4 at p. 55 .) DWR Bulletin 94-6 states that 
the total amount of water diverted for use on what is now the Coles' property is 
362 acre-feet, a portion of which was for hydroelectric generation for which no 
pre-1914 appropriative water right exists. 

Although the Coles question the SWRCB' s estimate for the water demand 
for the uses on Marble Mountain Ranch, the Coles provide absolutely no 
evidence to dispute the estimated demand and they provide no alternate 
estimate of a higher demand. The Coles argue that Mr. Hayes believes that he 
may have underestimated his existing uses because it was based upon a single 
flow measurement at a time when he was not irrigating. The Coles, however, 
provide no evidence to support a higher demand rate at that time. Moreover, as 
indicated in the SWRCB's September 15, 1998, letter, the information contained 
in DWR Bulletin 94-6 was verified by Marvin Goss, Forest Service hydrologist, 
who lived on the Coles' property while it was under prior ownership. "Mr. Goss 
evaluated the capacity of the ditch as well as measuring the actual amount of 
water put to generating power, and found that water had been used at a rate of 
0.49 cfs for many years. Mr. Goss determined the flow capacity of the ditch to be 
1.25 cfs, limited by a low point in the channel." (Schueller Letter at p. 1.) 

The SWRCB's September 15, 1998, letter indicates that in 1998, the Coles 
constructed a reservoir upon their property. Any claim the Coles may have to a 
pre-1914 appropriative water does not support the diversion of water to a 
reservoir constructed in 1998. Such use constitutes an expansion of the water 
right for which an application to appropriate water must be filed. Even though 
the SWRCB brought this matter to the Coles' attention over three years ago, it is 
KFA's understanding that the Coles continue to use of the reservoir and have not 
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filed any application to appropriate water for such use. This constitutes an 
unauthorized diversion of water for which the Coles have made no attempt to 
remedy. Thus, the SWRCB should direct the Coles to cease and desist from 
diverting water to this storage facility, unless and until the Coles obtain a permit 
for such use. 

At the site visit on October 16th, the SWRCB staff measured the flow of 
Stanshaw Creek at the point of diversion ("POD") to be approximately 1.6 cubic 
feet per second (" cfs"). The Coles were diverting approximately 50 percent of 
stream flow. At the time, however, the Coles were not generating any power 
from the diverted water. Thus, the entire diversion was for domestic and 
irrigation uses. This quantity of diversion exceeds the Coles' pre-1914 
appropriative water right for domestic and irrigation purposes. As indicated in 
the SWRCB's September 15, 1998, letter, the Coles' pre-1914 appropriative water 
right for domestic and irrigation use is limited to 0.11 cfs. This amount is 
supported by Katherine Mrowka's February 4, 1993, letter to the Robert and 
Mary Young, the Coles' predecessors' in interest. 

Based upon the substantial evidence, and essentially, uncontested 
evidence, any quantity of water diverted from Stanshaw Creek used for domestic 
and irrigation that exceeds 0.11 cfs constitutes a trespass and unlawful diversion 
of water 

2. The Coles' Do Not Possess the Right to Divert Water For Hydroelecrtric 
Generation 

The Coles' August 20th letter implies that the Coles have a pre.;.1914 
appropriative water right to divert 3.0 cfs from: Stanshaw Creek. The substantial 
evidence, however, indicates that no such water rights exist and that the Coles' 
current diversions constitute a trespass and unlawful diversion of water. In fact, 
the evidence submitted by the Coles, as well as Doug Cole's own admissions, 
demonstrate that hydroelectric generation began after 1945 and has increased 
since that time. In a letter dated April 9, 2000, from Doug Cole to Konrad Fisher, 
Mr. Cole stated that: 

Initially, the water was used primarily for mining and for 
irrigation of food crops. In ensuing years, uses shifted to 
agricultural and domestic and, in about 1945, to the 
additional use of hydroelectric generation for the ranch, with 
no increase in stream diversion being required. 

(A copy of Mr. Coles' April 9, 2000, letter is attached as Exhibit A.) 

Mr. Hayes' April 30, 2000, Declaration submitted with the Coles' August 
20th letter also supports the conclusion that hydroelectric generation has been 
expanded over the years. Mr. Hayes' Declaration indicates that in 1945, there 
existed a 4 kw pelton wheel which was upgraded to a 9 kw pelton wheel, and in 
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1965, upgraded to a 100 kw pelton wheel. It should be noted also, as discussed 
above, in 1963, the quantity of water being diverted fro:m Stanshaw Creek was 
0.49 cfs and the ditch capacity was only 1.25 cfs. 

The evidence supports Mr. Coles' statement that in about 1945, the ranch 
began hydroelectric generation. Mr. Cole's contention, however that no increase 
in stream contention that such use did not increase the quantity of water diverted 
from Stanshaw Creek is not supported by the evidence, in light of the fact that 
the Coles seek to divert up to 3 cfs for hydroelectic generation: an amount six 
times greater than previously documented uses from Stanshaw Creek. 

The Coles' August 20th letter provides a description of the history of uses 
in which it describes hydroelecctric generation as one of the historical uses of 
water on the ranch. This discussion, however, fails to state when such 
hydroelectric uses commenced. The Coles' letter implies that since an old pelton 
wheel was used for the generation of power, the date power generation 
commenced can be traced to the age of the pelton wheel. This does not allow for 
the possibility that when power generation began in 1945 as acknowledged by 
Doug Cole, that the previous owners used an older pelton wheel. Without some 
type of corroborating evidence, the mere existence of an old pelton wheel does 
not establish a pre-1914 appropriative water right. Additionally, the mere 
existence of a pelton wheel does not establish that any claimed water right has 
been continuously used since 1914. Finally, the old pelton wheel, along with Mr. 
Hayes' Declaration does not address the issue that since 1955, the ranch has 
increased its use of water for the hydroelectric generation. A trend followed by 
the Coles in their current diversions. 

3. The SWRCB Should Direct the Coles to Cease All Unlawful 
Diversions 

The Coles state that KFA failed to provide any factual basis that the Coles' 
diversion is adversely affecting fishery resources in the Klamath River or 
Stanshaw Creek. Additionally, the Coles' assert that no specifics are given of just 
how their unauthorized diversion of the waters of Stanshaw Creek are affecting 
either coho salmon or steelhead. 

These questions were answered unequivocally at the site visit, as well as 
in the National Marine Fisheries Service's ("NMFS") November 15, 2001, letter to 
Charles Rich There is uniform agreement among the fisheries biologists that 
have visited the Stanshaw Creek and analyzed the impacts of the Coles' 
diversions that the thermal refugia at the mouth of Stanshaw Creek is an 
important habitat element. (See NMFS' Letter dated November 15, 2001, 
Memorandum dated November 29, 2001 from Terry D. Roelofs, Professor, 
Department of Fisheries Biology, Humboldt State University (Exhibit B); and 
Memorandum dated November 30,2001, from Toz Soto, Fisheries Biologist, 
Katuk Tribe, Department of Natural Resources (Exhibit C).) As indicated in 
NMFS' letter, and by Mr. Soto, the natural flows from Stanshaw Creek provide 
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the necessary cold water to provide a thermal refuge at the mouth of Stanshaw 
Creek. 

Currently there exists no instream flow requirements for Stanshaw Creek. 
As a result, without any regulatory oversight, the Coles have diverted up to 3.0 
cfs from Stanshaw Creek regardless of amount of instream flow remaining in 
Stanshaw Creek. The United States Forest Service's flow data from September 
2000, indicates that the Coles were diverting nearly 3.0 cfs from Stanshaw Creek 
when there averaged only 3.26 cfs above the point of diversion. Thus, flow at the 
culvert averaged less then 0.4 cfs. (See Select Middle Klamath Tributary Flow 
Summary, Table 1: 2000 Low-FlowDischarge Rates, Exhibit D) 

According to Mr. Soto's review and analysis, "Stanshaw Creek provides 
important thermal refugia habitat or anadromous salmonids in the Klamath 
River." (See Exhibit C.) Additionally, "[w]ith proper flow, habitat in Stanshaw 
Creek is suitable for summer and winter rearing coho salmon." (Id.) The Coles' 
current diversion limits thermal refugia habitat at the mouth of Stanshaw Creek. 
(Id.) In order to maintain a properly functioning thermal refugia .habitat at the 
mouth of Stanshaw Creek, the water diverted from Stanshaw Creek must be 
returned to Stanshaw. (Id.) 

In Professor Roelofs' analysis, he concluded that:: 

It is my professional opinion that diversion of water (up to 3 cubic 
feet per second, most of the summer base flow) from Stanshaw 
Creek in to Irving Creek during the summer and early fall months 
poses a threat to coho salmon and steelhead trout. Direct 
observation (mask and snorkel) surveys and electrofishing data 
show that juvenile coho salmon rear in lower Stanshaw Creek 
between the Klamath River and Highway 96. Reducing the low 
summer flow in this portion of the Stanshaw Creek decreases the 
amount of habitat available for coho salmon and may lead to 
increased daily temperatures, both of which could constitute a take 
of this federally listed species. (Exhibit B.) 

The reduced stream flows also limit access to the creek for adult and 
juvenile salmonids. (Exhibit C.) The reduced flows and velocity also reduce 
adult spawning and nest building opportunities in lower Stanshaw Creek. (Id.) 
Another problem with the Coles' current diversion practices is that the diversion 
intake is not screened and salmonids are being entrained in the diversion ditch. 
(Id.) Finally, the Coles' rock dam has no ability to control or measure the amount 
of flow diverted from Stanshaw Creek. (Id.) 

Based upon the foregoing, substantial evidence demonstrates that the 
Coles' current diversion practices have a direct impact on coho and steelhead, as 
well as their habitat. The Coles, however, have offered no expert opinion or 
analysis as to the harm and potential harm resulting from their unlawful 
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• 
diversions. Such harm to and potential harm to coho salmon and steelhead 
justify, and in fact mandate, that the SWRCB direct the Coles to cease their 
unlawful diversions unless and until the Coles obtain an appropriative water 
right and have taken appropriate steps to ensure that the downstream resources 
are not harmed by their diversion. 

4. Conditions to Protect Public Trust Resources Must Be Imposed 
Upon Any Future Diversions 

If the SWRCB does not direct the Coles to cease their unlawful diversions, 
then the SWRCB must require that the Coles maintain a minimum instream flow 
in Stanshaw Creek below the point of diversion and below the Highway 96 
culvert. 

If the SWRCB allows the Coles to continue their unlawful diversions, then, 
at an absolute minimum, it must impose the conditions outlined in NMFS' 
November 15, 2001, letter, in order to reduce any harm to downstream habitat 
and public trust resources. Such conditions include returning the flows to 
Stanshaw Creek before creek crosses Highway 96; install a fish screen at the 
point of diversion, install a dive.rsion structure at point of diversion in order to 
control and limit the quantity of water diverted, install stream flow measuring 
device at the point of diversion and the point of return on Stanshaw Creek; 
provide access to Department of Fish and Game and NMFS for monitoring. 
Finally, the SWRCB should impose minimum instream flow and bypass 
requirements as recommended by NMFS. 

As any instream flow and bypass requirements at this time would only be 
interim, pending the SWRCB' s consideration of the Coles' application to 
appropriate water,.KFA retains the right to reevaluate the minimum bypass and 
instream flow recommendations, as well as the point of return to Stanshaw 
Creek, KF A determines that such activities raise creek temperature and/ or harm 
fish and public trust resources. 

cc: Janet Goldsmith 
Felice Pace 
Michael Contreras 

Attachments 
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Konrad -Fisher 
1721- Court Street 
Redding, California 96001 

Dear Mr. Fisher: 

April 9, 2000 

We have received a copy of your protest of water rights application 
#29449 and hereby wish to respond to your concerns. 

our appl~cation has resulted from the process of the State's ongoing 
review of water usage in the State of California and the consequent 
updating and refining of all water usage permits. We currently 
operate a sixty-acre, year-round guest ranch which borders on the~ 
Klamath River and which lies between Irving Creek to the east and 
Stanshaw Creek to the west. Water has been continuously diverted 
from Stanshaw Creek to this property since about 1865... Initially, the 
water was used primarily for mining and for irrigation of food crops. 
In ensuing years, uses shifted to agricultural and domestic and, in 
about 1945, to -the additional use of hydroelectric generation for the 
ranch, with no increase in stream diversion being required. 

In the second paragraph of the application notice. the wording is 
such as to suggest that we have the intention of diverting new: wate:r;_ 
from Stanshaw Creek when. in fact, -we are not. .Apparently, tl)e 
wording here ·is standard for all water rights applications, 
regardless of the specific nature of the project(s) involved. 
This application is being made for the sole purpose of satisfying a 
requirement of the State that any hydroelectric generation plant such 
as ours, regarciless of how long it has been in operation. must now be 
formally permitted . 

.Approval of this permit application will 

no.t. injure any existing water rig~ts, since no reduction in 
Stanshaw Creek flow will result. 

not. result in any adverse impact on the environment since 
nothing in the project description calls for any changes 
in the habitats bordering on the existing project. The power 
plant in question is situated within a waterway closed to 
migratory fish by a culvert under highway 96 and cannot, 
therefore, have any adverse effect on migratory fish. The 
existing project has been~ studied by representatives 
of the State Department Of/Fish ~d Game (Yreka office), the 

(Page 1 of 2 pages) 
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Federal Department Of Forestry, and the State Water Resourc'es 
Control Board and n.o cPme!aintsha'."'e seen registered~ of 
these agencies regarding the health of the ecosystems 
adjoining the project. 

- no.t. work counter to public interest. In fact, the existance 
of the water canal along which the generation plant is 
situated provides for a better year-round flow in Irvingfft,--(_ 
Creek, thus aiding fish spawning there. In addition, property 
i~ately to our southwest, owned by a Mr. Neil Tocher, is 
supplied by water diverted from our system. Mr. Tocher has 
responded favorably to our permit request. Finally, the 
operation of our hydroelectric plant eliminates the need for 
our dependence on over-burdened public utilities.-· 

., 

- no.t. be contrary to any laws, either county or state. 
our current diversion of water from Stanshaw Creek is 
authorized under a pre-1914 water rights ~greement which is 
on file in the Siskyou County offices.. · r 

Please recohsider your protest of our application to preserve (no.t. 
expand) a project which has been in existence for over 55 years and 
which is essential to our livelihood. If you have any questions or 
further concerns, please contact us directly at the address or phone 
number given below. 

Sincerely, 

~1~'\-W rble untain Ranch 
Douglas and Heidi Cole, owners 
92520 Hwy 96 
Somes Bar, calif. 95568 
(530) 469-3322 

(Page 2 of 2 pages) 
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29 November.2001 

To: 'Whoin It May Concern 
~~~ 

From: Terry D. Roelo&, Professor 

· Subject: App,opriative Water Rights Application 29449 on Smnsbaw Creek 

Several months ago I was asked by Mr. Konrad Fisher to render an opionion · 
regarding a water rights application to divert water ftom Stanshaw Creek, a 
Klamath River tn"butary in Siskiyou County, California. On 17 November 
2001 I inspected the portion of Stansha.w Cieek between Highway 96 and 
the Klamath River. Joining me on this site visit were Dr. Walt Duffy, . 
Leader, California Coopemtive Fisheries Research Unit at Humboldt State 
University, Mr Toz Soto 1ep1csenting the Karuk: Tribe of California, and Mr. 
Michael David Fellows, caremker of the Fisher Ranch. I have read an 
Environmental Field Report written by Robert E. Miller of 1he Califomia 
State Wat« Resources CQntrol Board descnmng a site visit to Stanshaw 

:.- --~~ attended by representatives of the National Marine_F'ishc;ries Service, 
-. · California Department of Fish and Gaine, Karuk Tribe of Califomi~ and··· · 

~eral non-agency personnel. I have also reviewed a letter dated 15 
November 2001 by James R. Bybee of the National Marine Fisheries 
Service addressed to Mr. Charles Rich of the California State Wat.er · 
Resources Control Board. 

. . 
It is my professional opinion that diversion of water (up to· 3 cubic feet per 
second, most of the summer base flow) from Staosbaw Creek in to-Irving 
Creek during the summer and early filll months poses a threat to coho 
salmon and steeJhead trout. Direct observation (mask and snorkle) surveys 
-and clcctrofisfring data show that juvenile. coho salmon rear jn lower . 
·Stansbaw Creek betwc,:n the K1amatb River ~ Highway ~. Redumng·the 
Jow summer flow in ttiis portion of the Stans)faw Creek decieases. ~ 
· amount of habitat available for coho salmon and may lead to increased· daily 
temperatures, both of which <:ould constitute a take of this federally fisted 
species. I believe that these concems should be addressed before Application 
29449 is approved. 

I Harpst Street • Are:ua. Ouifomia 95521-8299 • (707) 826-3953 • Fax (?07} 826-,4060 

1'ba C..W.- Sl'Aff u.--n' • 8lla:mletll • <=-- .... , Clliro • lllnillpz Hill • Ftl:mD • ....,._ • i..,_ • I~• l.aas llmcn • L<aAII ..... ·u...,-.., 
iolOlllal&y .Bay • ---· ,._ • 3- • SU tlamlilo • S..illll0 • S.. Ftw:ilto • Saal .lcR • S. LllilOIIIIIII • Su*- • S-- • S...... 
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11/30/2001 10:22 KARUK DNR PAGE 02/02 

Department of Natu 
Post Office Box 282 
Orleans, CA 95556 
(530) 627-3446 Fax (53 ) 627-3448 

Admjnistrative Offic::e 
Post Office Box 1 O 16 

Happy Camp, CA 96039 
(530) 493-5305 Fax (530) 493~5322 

Karuk lribal Health Clinic 
Post Office Drawer 249 

Orleans, CA 95556 
(530) 627~3452 Fax (530) 627~3445 

2. 

.Dellmtllt¢nt of Natural~ November 30. 2001 
Stambaw Cr=k Diversion 

provides important thermal refuaia habitat for anadromoua salmonids in the Klamath 
s.iiioon,ds using the ci=k include endangaed coho salmon, steelhead (resident and amtdromous) 

With Pl'Ot)Cll' fl.ow. habitat in SWllbaw m:ek is suitable fur summer and winta' 
~-During summer monms. rnainst!m1 lCJ.anunh Ri~ 'Mdet 1anpcntul'e8 can become 

MblllODi.ds must &d cold-water 1hermal refbgia ueas associated with tnlmtary months 
). Large boulders neat the mouth of 1* creek COlnbined with adequate cold Mwatcr :tlow 

,tbnsbaw Creek could provide habitat suitable for adult summer stee1bead and spring chinook 
plumes at creek mouths provide critical thermal refugia for outmignmt juvenile 

¢umm· Jg. adults. Loss of flow from Stanshaw Cteek limib the size of the cold-water plmnc 
limi1s access up the creelc for cold wm seeking salmonids. Spawmng and nest building 

bo and steelhead are limited by the diversion. With augmenred flows, e.stablished 
at risk ofbehlg dewatered. 

t divem.Qll limits thermal refugia habitat associated with cold water input m the 
-...._. River. Diverted wat.er ~ust be rcturMd to maintain p.-operly functioning tbennel ~ 
behi1a at the 1llOUtb. ond in 1be l~ Ie!Wh of1he creek. 

to the creek for adult and.juvenile salmoni~ is limited because of the divemon. 
vity to tbe tempel'fltul'e-impaired IC1amatb. River must be maintained 1o allow migration of 
~t ,al:monids into Stan.shaw Creek. - · · · 

3. The · ersion intake is not screened and salmonids me being entrained. in the di.version ditch.. A 

4. 

s. 

6. 

&h is needed to keep 6$b. from being trapped aud banned by the hydro geuerator. 

flows and teduced streaut velocity litnits adult :,pawmng and nest bUilding opportunities 
Stanshaw Creek. 

low th, diversion in.take is IJQt adequate fur talmouid mitP:ation md Ielring. 

• :ores associated with overtopping along the diversion ditch are a !IC'dirncm sources to 
:tarutbilw Creek. 

7. The · 'tive nature of the rock dam type intake has no provision m control the amount of flow 
di 

pertaining to these cotnments please eontaet the directol" of Karuk Department of Natural 
Hillman or fisheries biologist, Toz Soto at (5.30) 627-3446. 

~-
/' c,..c:· 

To:.t Soto, FJ$beries Biologist 
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Select Middle Klamath Tributary Flow Summary 
Table 1: 2000 Low-Flow Discharge Rates 

Stream Location Date Flow#1 Flow#2 Average 

Portuguese above culvert 9/19 1.50 1.84 1.67 

Indian at mouth 9/19 56.71 54.68 55.70 

Walker first bridge 9/19 6.14 5.60 5.87 

Grider near bridge across Grider 9/19 22.15 20.29 21.22 

Independence 300' up from mouth 9/20 15.52 13.78 14.65 

Oak Flat under the bridge 9/20 1.49 1.46 1.48 

Elk near mouth, near bridge 9/20 42.61 40.27 41.44 

China near culvert 9/20 1.70 1.66 1.68 

Clear under bridge 9/20 43.66 45.25 44.46 

Swillup 400' up from Highway 96 9/21 3.40 3.33 3.37 
(Wlder hanging water line) 

Coon 300' up from culvert 9/21 1.06 1.08 1.07 

Dillon 200' downstream from 96 9/21 
bridge 

27.00 26.23 26.62 

Ti: 2()0' _ upstream from 9/21 
water filling station 

4.91 5.40 5.16 

Sandy Bar 300' from mouth 9/21 3.05 2.88 2.97 

Irving at end of foot trail 9/21 7.41 7.59 7.50 

Stanshaw at culvert 9/22 0.35 0.40 0.38 

Stanshaw above water intake 9/27 3.09 3.42 3.26 

Rogers 200' from mouth 9/22 4.38 4.71 4.55 

Fort Goff below culvert 9/26 4.27 4.00 4.14 

Seiad *not surveyed 

Thompson at bridge 9/26 10.56 12.15 11.36 

Rock at mouth 9/27 12.02 11.87 11.95 

* not surveyed due to private property 
source: USFS Happy Camp Fisheries Dept. 
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._I M_i.,.cc .... a .... el_C_o_nt ... re_ra_s_-_N_ew_co_n_ta_c_t --, ::::: • 
From: 
To: 
Date: 
Subject: 

Robert E. Miller 
Doug Cole; Jane Vorpagel; Konrad Fisher; Margaret Tauzer 
11/28/01 4:51 PM 
New contact 

Regarding water right Application 29449 (not the Complaint filed by KFA): 

I am leaving for a new job this Friday, Nov 30. Ross Swenerton (916)341-5398 
RSWENERTON@waterrights.swrcb.ca.gov will be the contact on this application until another 
Environmental Scientist is assigned. 

Page 11 
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LAW !FFICES OF DONALD B. looNEY 

DONALD B. MOONEY 
Admitted in California and Oregon 

129 C Street, Suite 2 
'Davis, California 95616 

,Telephone (530) 758-2377 
.Facsimile (530) 758-7169 
d

1
bmooney@dcn.davis.ca. us 

N"oveinber30,2001 

VIA FACSIMILE AND ti 
REGULAR MAIL 

Charles Rich 
Division of Water Rights . : : 
State Water.Resources Control Board 
P.O. Box 2000 
Sacrainento, CA 95812-2000 i 

Re: Unlawful Diversfom of Water by Doug and Heidi Cole from Stanshaw 
Creek; Siskiyou County 

Dear Mr. Rich: . t 

This letter serves as the;Klani.ath Forest Alliance1s ("KFA,,) response to 
Janet Goldsinith1s letter dated August 20, 2001 on behalf of Doug and Heidi Cole, 
and as a follow-up to the October 17, 2001, site visit to the Marble Mountain 
Ranch and Stanshaw Creek. ~ A seeks to protect the public trust and 
environinental resources of Stanshaw Creek and the Klainath River. The Coles1 

unlawful diversion of water froin Stanshaw Creek poses a risk to these public 
trust resources, priinarily cohq sahnon and steelhead. To this end, KFA requests . 
that the State Water Resources'Control Board ('1SWRCB") take all appropriate 
action to curtail the unlawful diversions and to protect the public trust resources 
that are at risk froin the unlawful diversions. 

The unauthorized dive:,:sion of water subject to appropriation under the 
provisions of the Water Code is a trespass. (Water Code,§ 1052;) Moreover, 
Water Code,§ 1825 provides ·:::1at "[i]t is the intent ofthe Legislature that the 
state should take vigorous action to ... prevent the unlawful diversion of water. 
In the present case, the SWRCJ3 staff has already deterinined that the Coles' 
diversion of water in excess of 0.11 cfs constitutes an unauthorized diversion of 
water. Additionally, the SWRCB staff has deterinined that any diversion of 
water for the generation of hr;droelectric generation requires an appropriative 
water right perinit. Thus, the Coles1 current diversion of water froin Stanshaw · 
Creek constitutes an unlawful diversion of water. 

The Coles' current diversion practices can be separated into two areas. 
First, the extent of the Coles1 pre-1914 appropriative water rights for doinestic 
and irrigation uses and whether their current diversion froin Stanshaw Creek 
and water use exceed any claim to a pre-1914 appropriative water right, and thus 
constitutes an unlawful diversion. Second, whether the Coles' diversion of water 
for hydroelectric generation constitutes an unlawful diversion of water. If it does 

I . 
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• 
constitute an unlawful diversion of water, then should the SWRCB take action to 
prevent the unlawful diversion of water as provided for in Water Code sections 
1052 and 1825? As discussed below, the Coles' current diversion of water 
exceeds any pre-1914 approp:pative right for domestic and irrigation uses. 
Additionally, the Coles' do n6t possess a pre-1914 appropriative water for 
hydroelectric generation. Fin,a1ly, and most importantly, the Coles' unlawful 
diversion harms coho salmon and steelhead. 

1. The Coles' Current Diversions for Domestic and Irrigation Exceed Any 
Claim to a Pre-1914 Appropriative Water Right 

Assuming the Coles can establish that they are the successors in interest to 
the Stanshaw pre-1914 appropriative water right, any pre-1914 appropriative 
water right is limited to the amount of water put to a reasonable and beneficial 
use. (Water Code,§ 1240; Smith v. Hawkins (1895) 110 Cal. 122, 127.) The SWRCB 
staff has concluded on at least two occasions that any pre-1914 appropriative 
water right is limited to approximately 0.11 cubic feet per second ("cfs"). (See 
letter dated September 15, 1998 from Harry M. Schueller to Doug Cole 
("Schueller Letter"); and letter dated February 4, 1993 from Katherine Mrowka to 
Robert and Mary Young; see a~so 1963 DWR Bulletin 94-6, Land and Water Use in 
Klamath River Hydrographic U1:zit, Table 4 at p. 55 .) DWR Bulletin 94-6 states that 
the total amount of water diverted for use on what is now the Coles' property is 
362 acre-feet, a portion of which was for hydroelectric generation for which no 
pre-1914 appropriative water.~·ight exists. 

Although the Coles qu~stion the SWRCB' s estimate for the water demand 
for the uses on Marble Mountain Ranch, the Coles provide absolutely no 
evidence to dispute the estimated demand and they provide no alternate 
estimate of a higher demand. The Coles argue that Mr. Hayes believes that he 
may have underestimated his existing uses because it was based upon a single 
flow measurement at a time when he was not irrigating. The Coles, however; 
provide no evidence to suppdh a higher demand rate at that time. Moreover, as 
indicated in the SWRCB's Sepfember 15, 1998,· letter, the information contained 
in DWR Bulletin 94-6 was verified by Marvin Goss, Forest Service hydrologist, 
who lived on the Coles' property while it was under prior ownership. "Mr. Goss 
evaluated the capacity of the qitch as well as measuring the actual amount of 
water put to generating power, and found that water had been used at a rate of 
· 0.49 cfs for many years. Mr. Goss determined the flow capacity of the ditch to be 
1.25 cfs, limited by a low point in the channel." (Schueller Letter at p. 1.) 

The SWRCB's September 15, 1998, letter indicates that in 1998, the Coles 
constructed a reservoir upon their property. Any claim the Coles may have to a 
pre-1914 appropriative water'does not support the diversion of water to a 
reservoir constructed in 1998. Such use constitutes an expansion of the water 
right for which an applicatior to appropriate water must be .filed. Even though 
the SWRCB brought this matt,er to the Coles' attention over three years ago, it is 
KFA's understanding that the Coles continue to use of the reservoir and have not 

, 
! 1 
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• 
filed any application to appropriate water for s~ch use. This constitutes an 
unauthorized diversion of water for which the Coles have made no attempt to 
remedy. Thus, the SWRCB should direct the Coles to cease and desist from 
diverting water to this storag~ facility, unless and until the Coles obtain a permit 
for such use. 

') 

At the site visit on Octoper 16th, the SWRCB staff measured the flow of 
Stanshaw Creek at the point qf diversion ("POD") to be approximately 1.6 cubic 
feet per second (" cfs"). The Gq,les were diverting approximately 50 percent of 
stream flow. At the time, how~ver, the Coles were not generating any power 

. from the diverted water. Thus, the entire diversion was for domestic and 
irrigation uses. This quantity1of diversion exceeds the Coles' pre-1914 
appropriative water right for pomestic and irrigation purposes. As indicated in 
the SWRCB's September 15, 1~98, letter, the Coles' pre-1914 appropriative water 
right for domestic and irrigat~on use is limited to 0.11 cfs. This amount is 
supported by Katherine Mrowka's February 4, 1993, letter to the Robert and 
Mary Young,.the Coles' pred~~essors' in interest. 

' ' 
Based upon the su~stantial evidence, and essentially, uncontested 

evidence, any quantity of water diverted from Stanshaw Creek used for domestic 
and irrigation that exceeds 0.11 cfs constitutes a trespass and unlawful diversion 
of water 

2. The Coles' Do Not Possess the Right to Divert Water For Hydroelecrtric 
Generation 

i 

The Coles' August 20th letter implies that the Coles have a pre.;.1914 
appropriative water right to divert 3.0 cfs from Stanshaw Creek. The substantial 
evidence, however, indicates that no such water rights exist and that the Coles' 
current diversions constitute a.·.trespass and unlawful diversion of water. In fact, 
the evidence submitted by th¢,Coles, as well as Doug Cole's own admissions, 
demonstrate that hydroelectrk generation began after1945 and has increased 
since that time. In a letter d~ted April 9, 2000, from Doug Cole to Konrad Fisher, 
Mr. Cole stated that: 

' 
Initially, the water was ;used primarily for mining and for 
irrigation of food crops. In ensuing years, uses shifted to 
agricultural and dome~tic and, in about 1945, to the 
additional use of hydrQelectric generation for the ranch, with 
no increase in stream qiversion being required. 

(A copy of Mr. Coles' April 9,,2000, letter is attached as Exhibit A.) 

Mr. Hayes' April 30, 2000, Declaration submitted with the Coles' August 
20th letter also supports the conclusion that hydroelectric generation has been 
expanded over the years. Mr; Hayes' Declaration indicates that in 1945, there 
existed a 4 kw pelton wheel w];tlch was upgraded to a 9 kw pelton wheel, and in 
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• 
1965, upgraded to a 100 kw pelton wheel. It shc:mld be noted also, as discussed 
above, in 1963, the quantity of.water being diverted from Stanshaw Creek was 
0.49 cfs and the ditch capacity was only 1.25 cfs. 

,., 
,', ,. 

The evidence supports1Mr. Coles' statement that in about 1945, the ranch 
began hydroelectric generatiq~. Mr. Cole's contention, however that no increase 
in·stream contention that su~:,use did not increase the quantity of water diverted 
from Stanshaw Creek is not supported by the evidence, in light of the fact that . 
the Coles seek to divert up to:~ cfs for hydroelectic generation: an amount six 
times greater than previotislyi ~ocumented uses from Stanshaw Creek. 

' ; , 
The Coles' August 20th1etter provides a description of the history of uses 

in which it describes hydroel~cctric generation as one of the historical uses of 
water on the ranch. This discµssion, however, fails to state when such 
hydroelectric uses coriunencep.. The Coles' letter implies that since an old pelton 
wheel was used for the generation of power, the date power generation 
commenced can be traced to tl}e age of the pelton wheel. This does not allow for 
the possibility that when power generation began in 1945 as acknowledged by 
Doug Cole, that the previous owners used an older pelton wheel. Without some 
type of corroborating evidence, the mere existence of an old pelton wheel does 
not establish a pre-1914 appropriative water right. Additionally, the mere 
existence of a peltori wheel does not establish that any claimed water right has 
been continuously used since 1914. Finally, the old pelton wheel, along with Mr. 
Hayes' Declaration does not address the issue that since 1955, the ranch has . · 
increased its use of water for the hydroelectric generation. A trend followed by 
the Coles in their current div~tsions. · 

(: ' 

3. The SWRCB Shoµld Direct the Coles to Cease All Unlawful 
Diversions 

The Coles state that KF 1'.\ failed to provide any factual basis that the Coles' 
diversion is adversely affecting fishery resources in the Klamath River or 
Stanshaw Creek. Additional!){, the Coles' assert that no specifics are given of just 
how their unauthorized diver5iion of the waters of Stanshaw Creek are affecting 
either coho salmon or steelhead. 

These questions were aiiswered unequivocally at the site visit, as well as 
in the National Marine Fisherl~s Service's ("NMFS") November 15, 2001, letter to 
Charles Rich There is unifol'IT;\;, agreement among the fisheries biologists that 
have visited the Stanshaw Cr~~k and analyzed the impacts of the Coles' 
diversions that the thermal refugia at the mouth of Stanshaw Creek is an 
important habitat element. (~e NMFS' Letter dated November 15, 2001, 
Memorandum dated November 29, 2001 from Terry D. Roelofs, Professor, 
Department of Fisheries Biology, Humboldt State University (Exhibit B); and 
Memorandum dated November 30, 2001, from Toz Soto, Fisheries Biologist, 
Karuk Tribe, Department of Ni!itural Resources (Exhibit C).) As indicated in 
NMFS' letter, and by Mr. ~oto, the natural flows from Stanshaw Creek provide 
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• 
the necessary cold water to ptovide a thermal r~fuge at the mouth of Stanshaw 
Creek. 

I 

Currently there exists ~ instream flow requirements for Stanshaw Creek. 
As a result, without any regulatory oversight, the Coles have diverted up to 3.0 
cfs from Stanshaw Creek regardless of amount of instream flow remaining in 
Stanshaw Creek. The United;~tates Forest Service's flow da_ta from September · 
2000, indicates that the Coles ·were diverting nearly 3.0 cfs from Stanshaw Creek 
when there averaged only 3.26 cfs above the point of diversion. Thus, flow at the 
culvert averaged less then 0.4; cfs. (See Select Middle Klamath Tributary Flow 
Summary, Table 1: 2000 Low-i rFlowDischarge Rates, Exhibit D) 

According to Mr. Soto~$ review and analysis, "Stanshaw Creek provides 
important thermal refugia halntat or anadromous salmonids in the Klamath 
River." (See Exhibit C.) Additionally, "[w]ith proper flow, habitat in Stanshaw 
Creek is suitable for summer and winter rearing coho salmon." (Id.) The Coles' 
current diversion limits thermal refugia habitat at the mouth of Stanshaw Creek: 
(Id.) In order to maintain a properly functioning thermal refugiahabitat at the 
mouth of Stanshaw Creek, the,water diverted from Stanshaw Creek must be 
returned to Stanshaw. (Id.) · 1• 

In Professor Roelofs' an~lysis, he concluded that:: 
,. 

It is my professional o~inion that diversion of water (up to 3 cubic 
feet per second, most of the summer base flow) from Stanshaw 
Creek in to Irving Creek during the summer and early fall months 
poses a threat to coho li;Mmon and steelhead trout. Direct 
observation (mask and! snorkel) surveys and electrofishing data 
show that juvenile cohp salmon rear in lower Stanshaw Creek 
between the Klamath ~ver and Highway 96. Reducing the low 
summer flow in this portion of the Stanshaw Creek decreases the· 
amount of habitat avai~iible for coho salmon and may lead to 
increased daily tempel'.atures, both of which could constitute a take 
of this federally listed species. (Exhibit B.) 

The reduced stream flows also limit access to the creek for adult and 
juvenile salmonids. (Exhibit C.) The reduced flows and velocity also reduce 
adult spawning and nest building opportunities in lower Stanshaw Creek. (Id.) 
Another problem with the C0;l:es' current diversion practices is that the diversion 
intake is not screened and sal#ionids are being entrained in the diversion ditch. 
(Id.) Finally, the Coles' rock d~m has no ability to control or measure the amount 
of flow diverted from Stanshaw Creek. (Id.) 

Based upon the foregoing, substantial evidence demonstrates that the 
Coles' current diversion practices have a direct impact on coho and steelhead, as 
well as their habitat. The Coles, however, have offered no expert opinion or 
analysis as to the harm and potential harm resulting from their unlawful 

1. 
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• 
diversions. Such harm to and ;potential harm t(? coho salmon and steelhead 
justify, and in fact mandate, th¥1t the SWRCB direct the Coles to cease their 
unlawful diversions unless and until the Coles obtain an appropriative water 
right and have taken approptlate steps to ensure that the downstream resources 
are not harmed by their diversfon. 

-
4. Conditions to Protect Public Trust Resources Must Be Imposed 

Upon Any Futut'e Diversions 

If the SWRCB does no~ direct the Coles to cease their unlawful diversions, 
then the SWRCB must requir~that the Coles maintain a mini:rnum instream flow 
in Stanshaw Creek below the :r,oint of diversion and below the Highway 96 
culvert. i · 

If the SWRCB allows the Coles to continue their unlawful diversions, then, 
at an absolute :minimum, it must impose the conditions outlined in N"MFS' · 
:N"ovember 15; 2001, letter, in order to reduce any harm to downstream habitat 
and public trust resources. Such conditions include returning the flows to 
Stanshaw Creek before creek crosses Highway 96; install a fish screen at the 
point of diversion, install a dive!sion structure at point of diversion in order to 
control and limit the quantity of water diverted, install stream flow measuring 
device at the point of diversion and the point of return on Stanshaw Creek; 
provide access to Departmen~ of Fish and Game and :N"MFS for monitoring. 
Finally, the SWRCB should impose minimum instream flow and bypass 
requirements as recommendetl by :N"MFS. 

As any instream flow a,\\d bypass requirements at this time would only be 
interim, pending the SWRCB'~- consideration of the Coles' application to 
appropriate water,.KFA retains the right to reevaluate the minimum bypass and 
instream flow recommendatiqhs, as well as the point of return to Stanshaw 
Creek, KF A deter:rnines that such activities raise creek temperature and/ or harm 
fish and public trust resources: 

cc: Janet Goldsmith 
Felice Pace 
Michael Contreras 

Attachments 

1; 

j, 

ii ,· 
1,: 
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• 
Konrad Fisher 
1721- Court Street 
Redding, California 

Dear Mr. Fisher: 

• 
.April 9, 2000 

96001_ 

.. ! 

We have received a copy of ~our protest of water rights application 
#29449 and hereby wish to ~espond to your concerns. 

our appl~cation has result~? from the process of the State's ongoing 
review of water usage in tj\e State of California and the consequent 
updating and refining of aii water usage permits. We currently 
operate a sixty-acre, year~round guest ranch which borders an the~ 
Klamath River and which lies between Irving Creek to the east and 
Stanshaw Creek to the west. Water has been continuously diverted 
from Stanshaw Creek to this'property since about 1865., Initially, the 
water was used primarily for mining and for irrigation of food crops. 
In ensuing years, uses shifted to agricultural and domestic and, in 
about 1945, to ·the additional use of hydroelectric generation for the 
ranch, with no increase in.stream diversion being required. 

" 
In the second paragraph of ~e application notice. the wording is 
such as to suggest that we • have the intention of diverting new wate~_ 
from stanshaw Creek when. in fact, -we are not. .Apparently, tl}e 
wording here "is standard for all water rights applications, 
regardless of the specific nature of the project(s) involved. 
This application is being made for the sole putlX)se of satisfying a 
requirement of the·state that any hydroelectric generation plant such 
as ours, regardless of how long it has been in operation, must now he 
formally permitted . 

.Approval of this permit application will 

not injure any existing water righJ;s, since no reduction in 
Stanshaw Creek flow will result._ 

D.Q.t result in any adverse impact on the environment since 
nothing in the project description calls for any changes 
in the habitats bordering on the existing project. The power 
plant in question is situated within a waterway closed to 
migratory fish by a culvert under highway 96 and cannot, 
therefore, have any adverse effect on migratory fish. The 
existing project has been~ studied by representatives 
of the State Department Of/Fish ~d Game (Yreka office), the 

(Page 1 of 2 pages) 
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• • 
Federal Department Of Forestry, and the State Water Resourc~s 
Control Board and r.p co~ints --~a7,;re seen registered ~Y of. 
these agencies regarding the health of the ecosystems 
adjoining the proj~¢t. 

- ru2t work counter to:public interest. In fact, the existance 
of the water canal ~long which the generation plant is 
situated provides for a better year-round flow in Irving~tv-<.. 
Creek, thus aiding ltish spawning there. In addition, property 
i~ately to our 1southwest, owned by a Mr. Neil Tocher, is 
supplied by water diverted from our system. Mr. Tocher has 
responded favorably·to our permit request. Finally, the 
operation of our hydroelectric plant eliminates the need for 
our dependence on over-burdened public utilities.-· 

., 
- ru2t be contrary tQ ~ny laws, either county or state. 

our current diversion of water from Stanshaw Creek is 
authorized under a pre-1914 water rights ~greement which is 
on file in the Siskyou County offices. , ' " 

''i 
Please reconsider your pro~est of our application to preserve (n.a.:t 
expand) a project which ha:s been in existence for over 55 years and 
which is essential to our livelihood. If you have any questions or 
further concerns, please c~ntact us directly at the address or phone 
number given below. 

Sincerely, 

~ert-'\~W rf:1e ;;untain Ranch 
Douglas and Heidi Cole, owners 
92520 Hwy 96 
Somes Bar, Calif. 95568 
(530) 469-3322 

ii_ 

(P~ge 2 of 2 pages) 
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, , 

29 Novembc:r.2001 
• 1 ~~ 

To: Whoin It May Concer.n : : 

From: ~~~~~iessor 
· Subject: Appropriative Water Rights Application 29449 on Smnsbaw Creek 

Several months ago I was~ by Mr. Konrad Fisher t.o render an opionion · 
regarding a water rights appli~on to divert water from Stanshaw Creek, a 
Klamath River tn"butary in Si!ikiyou County, California. On 17 November 
2001 I inspected the portion of Stanshaw Cieek between Highway 96 and . ,. 
the Klamath River. Joining me on this site visit wen: Dr. Walt Puffy, . 
Leader, California Cooperative Fisheries Research Unit .at Humboldt State 
University, Mr Toz Soto representing the Karuk Tribe of California, and Mr. 
Michael David Fellows, car:emker of the Fisher Ranch. I have read an 
Environmental Field Report written by Robert E. Miller of the CaJifomia 
State Wat.er Resources CQntro! Board descncing a site visit to Staoshaw 

.,. ,. .Creek attended by representatives ofthe National Mar:ine.Fishc;ries Service, 
·. · · California Department of Fish and Game, _Karuk: Tribe of Galifomi~ and··· · · 

several non-agency personnel. J have also ,reviewed. a letter dated 15 
November 2001 by James R. Bybee of the National Marine Fisheries 
Service addressed to Mr. Charles Rich of the California State Wat.er · 
Resources Control Board. 

. . 
It is my professional opinion that diversion of Wata" (up to· 3 cubic feet per 
second, most of the summer base flow) from Stansbaw Creek in to-Irving 
Creek during the summer and e,arly fall months poses a threat to coho 
salmon and steelhead trout. Direct observation (mask and snorkle) SU1Veys 
· and electrotisning data show that juvenile. coho salmon rear-in lower: . 
:Smnshaw Creek b~ the Klamath River~ Highway ~. R~-the 
Jow summer flow in~ portim,i of the Stanslfaw Creek~-~ 
· amount of habitat available for 'coho salmon and.may lead to~-daily 
temperatures, both of which coi.dd constitute a take of this federally fisted 
species. I believe that these concerns should be add.n:ssed before Application 
29449 is approved. 

1 Harpst Sired • An:=. eanromia 9.SSlt-3299 • (707) 826· 3953 • Fu (707} 82l5-I060 
1'H8 c..ui- STAff ~ • ........ • a.-1 W... , Oial ~ Oaalillpcz 11111 • .- • l'llilaa • ffapal • II~ • U1111 llmdl • 1.a,...... • ·w.tli,a-
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; 

Department ot Natur I Resources 
Post Office Box 282 
Orleans, CA 95556 
(530) 627-3446 Fax (53 ) 627-3448 

~~ministrative Offi~e 
; Post Office Box 1016 

fi~ppy Camp, CA 96039 
(530) 4?3·5305 Fax (530) 493-5322 

Karuk 'Iribal Health Clinic 
Post Office Drawer 249 

Orleans, CA 95556 
(530) 627-3452 Fax (530) 627-3445 

DcPlaram=nt ofNatuml Resources November 30. 2001 
Stansbaw Creek Diversion 

provides important thennal; iFfuaia habitat for llD8dtomoua salmonids in the Klamath 
ds using the CftlCk include endangered coho salmon, ~ (resident ml amdro.lllO\lS) 

W'J.th proper flow. hab,itat in Stalllbaw creek is suiutble fur sununer and winter 
. During summer~ mainstau lC.bttwdh River water tanperaturea can become 

llabl!lODl
0

iCII must &d cold-~ thermal re1bgia areas 8SIIOCiated with trl"bu.tary mouths 
(Stanshaw ). I...iqe boulders near the .. of the creek cQlUbined with adequate cold Mwater flow 
cowiog from S Creek could provide.habitat suitable for adult summer steelbead aud spring drlnook 
holdina. Cold- ater pl1:1DX9 at creek mo~ provide critical thmnal refugia for outmignmt juvenile 
salmo.nids and ' adul1a. Loss of flow from Stambaw C.- limit$ the si:ie of the colcl·watcr plume 
at the mouth limits acc:esa up 1he· creek fQr cold W1tm' seeking salmon.ids. SJ11wnm& and Dest buiJdina 
sites Cot ..:hilt ho aiJd steelhead are limit.e4 ~ the diversion. With augmented flows, establisbod 
spawning sites at risk of being dewatered. 
Problems 

l, the t divenioo limits the~ refugia habitat ~ with cold water input to the 
Klalnath River. Diverted water i;nust be rctumcd to maintain properly ~owng 1bernul1 retbgia 
babi1a at the mouth and in tbe lower reach of the cn:ek. 

2. to tM creek fut adult and juyenile salmoni~ is limited because of the divetsion. 
~~---~vity to the temJ)el'fltute-impaired Klamath River must be main:taiued to allow migtation of 

dependant !l!\lmonidl um Stanshaw CreeL · -~ · --

3. The di ersion intake is not screened and salmonids·an: beins entrained in the diversion ditch. A 

5. 

6. 

fish is needed to keep ti$h tram being trapped aud ~ by 1he hydro gene.tator. 

flows and tedu..,ed stream -velocity limits adult spawniDg and nest building opportunities 
Stanshaw Creek. 

low the diversion nttake is uot adequate for salmonid migration and rearing. 

· mes associated with ovc:rtoppina along the divcrsi<>n ditch arc a sediment sources to 
,tansb.llW Creek. 

7. The · 'tive nature ofthe rock dam type intake bu no provision to conttol the amount oftlow 
di 

pertaming to these cotnID$ts please oontact the director of Karuk Department of Natural 
Hillman or fisheries biologist, To% Soto at (530) 627~3446. 

. I 

' 

Sineerel~y, 
~ -
~~ 
~ 

Toz Soto, Filheries Biologist 

I J 
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Select Middle Klamath Tributary Flow Summary 

Table 1: 2000 Low-Flow Discharge Rates 

Stream Location 

Portuguese above culvert 

Indian at mouth 

Walker first bridge 

Grider near bridge across Gr!der 

Independence 300' up from mouth 

Oak Flat under the bridge 

Elk near mouth, near bridge 

China near culvert 

Clear under bridge 

Swillup 400' up from Highway.,96 
(under hanging water lne) 

Coon 300' up from culvert 

Dillon 200' downstream from 96 
bridge 

Ti· 200' _ upstream from 
water filling station 

Sandy Bar 300' from mouth 

Irving at end of foot trail 

Stanshaw at culvert 

Stanshaw above water intake 

Rogers 200' from mouth 

Fort Goff below culvert 

Seiad *not surveyed 

Thompson at bridge 

Rock at mouth 

* not surveyed due to private property 
source: USFS Happy Camp Fisheries Dept 

'' . ·~ 

Date Flow#1 

9/19 1.50 

9/19 56.71 

9/19 6.14 

9/19 22.15 

9/20 15.52 

9/20 1.49 

9/20 42.61 

9/20 1.70 

9/20 43.66 

9/21 3.40 

9/21 1.06 

9/21 27.00 

9/21 4.91 

9/21 3.05 

9/21 7.41 

9/22 0.35 

9/27 3.09 

9/22 4.38 

9/26 4.27 

9/26 10.56 

9/27 12.02 

Flow#2 Average 

1.84 1.67 

54.68 55.70 

5.60 5.87 

20.29 21.22 

13.78 14.65 

1.46 1.48 

40.27 41.44 

1.66 1.68 

45.25 44.46 

3.33 3.37 

1.08 1.07 

26.23 26.62 

5.40 5.16 

2.88 2.97 

7.59 7.50 

0.40 0.38 

3.42 3.26 

4.71 4.55 

4.00 4.14 

12.15 11.36 

11.87 11.95 
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FACSIMILE COVER SHEET 

To: 

Firm: 

Fax Number: 

Office Number: 

From: 

Charles Rich 
Michael Contreras 

State Water Resources Control Baord 

916-341-5400 

Don Mooney 

Total number of pages: \ &>(including cover letter) 

Date Transmitted: November 30. 2001 

Time Transmitted: 4:50PM 

LAWOffiCESOF 

DONALD B. MOONEY 
129 C STREET, SUITE 2 
DA VIS, CA 95616 
530-758-2377 
530-758-7169 (Fax) 

UNDER APPLICABLE LAW. H the reader of this Jl"essage Is not the intende 
recipient, or the employee or agent responsible/tor delivering 1be message t 
the intended recipient, you are hereby notffied that any dissemination 
distribution or copying or this communication is strictly prohibited. H yo 
have received this communication In erx-or, please notify ns immediately b 
telephone, and return the original message to us at the above address via th· 
U.S. Postal Service. Thank ou. 
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':, ..... ' . 
LAW OFF.ICES OF DONALD B. MOONEY 

129 C Street, Suite 2 
. Davis, California 95616 
Telephone (530) 758~2377 
Facsimile (530) 758-7169 
dbmooney@dcn.davis.ca.us 

November 30, 2001· 
:-:·. · .. 

,' . -~ . -~ 

. VIA FACSIMitE AND 
RE~ULAR MAIL' 

... · .. :::.·, 

·. -·~ 

. . .· .. Charles Rich 
· · · -. Diyision of Water Rights . 

· ·- . State. Water. Resources Control Board 
.. P.O. Box 2000. . . . . 
. · Sacramento CA 95812~2000 . . . . . . ' . . . . 

Re: Unlawful piversion of Water by Doug and Heidi Cole fromStarishaw: < 

Creek;Siskiyou County · · 

. Dear Mr. Rich: . 

. . Thisletter serves as the Klar,nath Forest Alliance's ("I<FA") response f9· .. 
.. Janet Goldsmith's letter dated August 20, 2001 on behalf of Doug andH~idiCole, 

·. : and as a follow-up to the October 17, 2001, site visit to the fylarble Moµntain ·.. ···· 
. . Ranch a.nd Stanshaw Creek. KF A seeks to protect the p1:1blk trust and ·· . • .·· · ·. · 

. ~ . . .•' 

. .-. 
.. '~ : 

. · envii'o~mental resources of Stanshaw Creek and the Klamatp: Rj.v~r~ ·_ The Coles"'·: · ..... · . 
•·. , , · · unlawf1:ll diversiot:1 of ~at-er from Stanshaw Creek pofeS a ~~k to th~s¢ p~blic'- .. < . : , : _ 

, trust resources} prj.Irutrily coho salmon and steelhe~d.j1 To thi$ end, KFAreques~. : · 

... ·.' ·:, ... ., 

· that the State Water Resqurces Control Bo_ard ("SWRdB11
) t~ke aµ appropriate .. \ 

· .action to cu~ilthe unlawful diver~ions.and fo protec\the publktr.u~t.re~pur~es 
that are at risk from the unlawful d1vers1ons. . •. . ··.· . ._.· •... , · 

The .unauthorized.diversion of water subjest'fu. apprqpriatio~~d~r-the 
provisions of the Water Code is a trespass; (Water Code,§ 1052~) Mor~vei:, -• 
Water Code, § 1825 provides that 11[i]t is the intent of-the Legislature that rl,,.e . ·.. . 
·state sh~>Uld take vigorous action to ... prevent the wtlawful·diversion-ofwater~ 
In the pr~sent case, the SWRCB staff has already determined.that't}leColes' ·.·.· -· ..•.. 

. diversion of water in excess of 0.11 cfs constitutes an unauthorized diversion- of•·· ·. 
. · · wafer. Additionally, the SWRCB staff has determined that any diversion of· ·. ·. · · 

. water for the generation of hydroelectric generation requires an appropnative .· .. 
. water dght pemu.t. Th45, the Coles' current diversion of water fl'om St~shaw 

Creek constitutes an unlawful diversion of water. · .· . . · .. _. · · ···: 

,.· 
_.: .. · 

. .... 

.. " .... 

·· · · . The Coles' current diversion practices can be separated into two ~eas; ... 
. . First; the extent of the Coles1 pre-1914 appropriative water rights fordont~S:ti~. · ·. •· · 
.. · and in:igatio.n uses and whether their current diversion from Sta,nshaw ~r~~k '. ; O 

.. • and water use exceed any claim to a pre-1914 appr0priative water right, ~nd ~u~. 

... , . ·.= •.:·.·' 

·.· constitutes an unlawful.diversion. Second, whether the-Coles1 diversiori·ofwater 
. . • for hydroelectric generation constitutes ari unlawful diversion of water .. If it does : 

. . . . ' . . . . . . ' . . . . 

·.-_._i .. 

•('•I 

.... /',', ·- ...... _· 
... · ......... :' ·\._;: 

. .. ; .. ,:.f': 
.. ' . . .. . . 
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Mr. Charles Rich 
· · . November 30, 2001 · 

Page2 
.· .. ' 

constitute an wuawful diversion of water, then should the SWRCB take action to 
prevent the unlawful diversion.of water as provided for in Water Code ~~oils··. 
1052 and 1825? As discussed below, the Coles' current diversion of water . . . · 

· exceeds any pre-1914 appropriative right for domestic and irrigation uses~ · 
Additionally, the Coles' do not possess a pre-1914 appropricitive w~ter for. 
·hydroele~c generation. Finally, and most importantly, the Coles' unlawful 
diversion harms coho salmon and steelhead. 

1. The Coles' Current Diversions for Domestic and Irrigation Exceed-Arty 
Claim to a Pre-1914 Appropriative Water Right . · 

Assuming the Coles can establish that they are the successors in iritere$t to . · 
· theStanshaw pre-1914 appropriative water right, any pre-1914 appropriative .. · · . 
. water right .is. limited to the amount of water put to a reasonable and beneficial··. · . •.· 
. use. (Water Code,§ 1240; Smith v. Hawkins (1895) 110 Cal. 122, 127.) The SWRCB · . · ... 
· staff has concluded on atleast two occasions that any pre--1914 appropriative · · 
water right is limited to approximately 0.11 cubic feet per second. ("cfs"). (See 
letter dated September 15, 1998 from Harry M. Schueller to Doug Cole •. · 
("Schueller. Letter"); and letter dated February 4, 1993 from Katherirte·Mrowka to· 
Robert and MaryYoung; see also 1963 DWR Bulletin 94-6, Land and·water Use in 
Klamath River Hydrographic Unit, Table 4 at p. 55 .) DWR Bulletin 94-6 s~tes that 

. the total amount of water diverted for use on what is now the Coles~ property is · 
362 acre-feet; a portion of which was for hydroelectric generation for .which no · 
. pre-1914 appropriative water right exists. . : 

.• . . . Although ilie Coles question the SWRCB's es~ate for the waterdem~d·.· ..•.. ·· .·. 
for the uses·on Marble Mountain Ranch, the Coles. prdvide absolutely no· .... ·. · · . • ·· 

. · evidence to dispute the estimated demand and they p}pvide no altemat~ . ; · 
estimate of a higher demand. The Coles argue that Mt. Hayes believes that he 

. may have un. · derestimated hise.xisting uses because ~was based upon a single 
. flow measurement at a time when he was not irrigating. The Col.es,however, 

.: .provide no evidence to support a higher deman4 rate at that time. Moreover~.as · 
· indicated in the SWRCB's September 15, 1998; letter, the informatiqn contained· · · 
in DWR Bulletin 94-6 was verified by Marvin Goss, Fo~st Service hyqrologiSt~ · · 
who lived on the Coles' property while it was under prior owner$hip- ''Mr. G9s~ ·. 

· evaluated the capacity of the ditch as well as measuring the ~~tual atriol;iritof' • . 
. . . water put to generating power, and found that water had been used at.a. rc;ite. of .· 

0.49 cfs for many years. M.r:-. Goss determined the flow capacity of the ditch to be ... 
1.25 cfs, limit~d by a low point in the channel." (Schueller Letter at p. 1.) 

The SWRCB's September 15, 1998, letter indicates that in 1998,·the Coles~·. 
··. constructed a reservoir upon their property. Any claim the Coles may have to a .· 

. pte'-1914 appropriative water does not support the di'version of.water to a.. . . 
reservoir co:nstructed in 1998. Such use constitutes an expansion of the water . ·: ... 

· · · righ~ for which an application to appropriate water. must be filed .. Even though . · 
the SWRCB brought this matter to the Coles' attention ov:er three ye~ ago, it is- · ·. 
I<FA's understanding that the Coles continue to use of the reservoir and have not· . . . . 
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. Page3 · 

:· . 

•·. filed any application to appropriate water for such use. This coll$tifl.ltes an . · . · 
unauthorized diversion of water for which the Coles have mad~ no attempt to 
ren:tedy. Thus,.the SWRCB should direct the Coles to cease .. and desistfrom. · .· · 
diverting water to this storage facility, unless and until the Coles obtain a permit . 
for such use. . . 

At the site visit on October 16th, the SWRCB staff measured the flo~of 
. Stanshaw Creek at the point of diversion ("POD") to be approximately 1:6 cubic · 

.· feet pei; second ("cfs''). The Coles were diverting approximately SO percent of. 
stream flow. At the time, however, the Coles were not generating any power · . 

. from the diverted water. Thus, the entire diversion was for doIJtestic and· 

.. irrigation uses. This quantity of diversion exceeds the Coles' pre".'1914 · .. 
appropriative ·water right for domestic and irrigation purposes.. As indicated in· 
the SWRCB's September 15, 1998, letter, the Coles' pre-1914 appropriative water 
right for domestic and irrigation use is limited to 0.11 cfs. This amount is ... · 
supported by Katherine Mtowka's February 4; 1993, letter to the Robert and·. 

· Mary Young, the Coles' predecessors' in interest. 

Based upon the substantial evidence, and essentially, uncontested. ··. . . . . 
. evidence; any quantity of water diverted from Stanshaw Creek used for domestic · 
and irrigatiort that exceeds 0.11 cfs constitutes a trespass and unlawful diversion .. · · 
cl~er · -· 

2. . The Coles' Do Not Possess the Right to Divert Water For Hydroelecrtric · 
Generation f · 

· • · The C:oles' August 2ott- ktter impli~s that the cties have a.pre.:.1914 ... · .· 
··. appropriative water right to divert 3 .. 0 cfs from: Stanshf.w Cr~l(. The subspmtlal . 

evi~ence, however; indicates that no such water rights. exist and that the Coles' . · 
current diversions constjtute a trespass and unlaw~<iiversion of water.· In fact;. ·. 

·· th~ evidence submitted by the Coles, as well as. Dgug Cole's own adtnissions,. · ·. · .. 
. demonstrate that hydroelectric generation began after 1945 and has mer.eased. · ·. . .. 

· · ·. sit'lce that time. In a letter dated April 9, 2000, from Doug Cole to I<,onra~ Fisher; .. · 
· Mr. Cole stated that: · · · · · · ···. ·· . · · 

Initially, the water was used primarily for mining and for · 
irrigation of food crops. In ensuing years, uses shifted to 
agricultural and domestic and, in about 1945, to the 
additional use of hydroelectric generation for the ranch, with · 
no increase in stream diversion being required. · · 

(A copy of Mr. Coles' April 9, 2000, letter is attached as Exhibit A~) 
. . . . . 

·. . . Mr. Hayes' April ·30, 2000; Declaration submitted with the Cole~· August · 
20th letter also supports the conclusion that hydroelecni.c generation has been· .. 

·. expanded over the years. Mr. Hayes' Declaration indicates that in 1945~.there · .·· . · 
exist~d. a 4 kw pelton wheel which was upgraded to a 9 kw pelton wheel, anci in. · . 
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. .· .. 

·.·· 1965, upgtadecfto a.100 kw pelton wheel. It should be noted also,. ~ dis~us.se4 • 
• ab.ove, in 1963~ the quantity of water being diverted from Stanshaw CreE!k was· 
. ·0.49 cfs and the ditch capacity was only 1.25 ds. · · 

. . Th~ evidence supports Mr. Coles' statement that in aboµtl94{tlie.r:artch .• : .. 
. ··· began hydroel~tric generation. Mr. Cole's contention,-however that no in,ctea~·-, 
· · in·streain corite11ti.ort that such use did not increase the quantjty-·of wijter _diverted 

· froin Stanshaw Creek is not supported by the evidence, in light of the fact-~t . ; . : .. 
· the Coles seek to divert up to 3 cfs for hydroelectic generati.9n: an ~ou;nt six .... 
times greater than previously documented uses from Stanshaw Cr~k. . : · .· ·.· · 

·.·-._:.·:·· · ... 
.. , ... •, 

·, \ ' 

·. '·,. :·. ·, 

.. ;. ·.· ,· 

:The Coles' August 20th letter provides a description o( the history _of uses . . , .. · 
in ~hich it describes hydroelecctric generatiort as one of the historical uses·o~ · 

· . water on the ranch. This discussion, however, fails to state when such . · · .· · >. . · .. · . .. . · 
· . . .. ·hydroelectric-uses commenced. The Coles' letter implies that since art old pelton ..•. ·: · ..•. 

· wheel was used for the generation of power, the date power generation. 
con;unenced can be traced to $e age of the pelton wheel. This does J;l()t allow for .. 

· the possibility that when power generation began in 1945 as acknowledged by ... 
Doug Cole, that the previous owners used an older pelton wheel. Without. some · 

;: type of corroborating evidence, the mere existence of an old.pelton wheel .d<:>es /. ·. ·. · 
/ not. establish a pre-1914 appropriative water right. Additionally, the mere, .. . .. 

_ existence of a pelton wheel does not establish that any claimed water right has · 
been continuously used since 1914. Finally, the old pelton wheel, along witlfMi' .. · 

. Hayes' Declaration does not address the iss_ue that since 1955, the ranch has,. _' : 
increas~d ~ts us~ of water f<;>r th~ hydroelectric generaJon. A trend follo~ed by . · _: . ··••· · 

,. the Coles in therr current diverS1ons. { .. ·. .. · ·, : : · . ·. 

3. The SWRCB Should Direct the Coles to Qase"All Unlawful ... 
Diversions · · · 

; . ;.• ·~ 

The Coles state ·that KFA failed to provide 4'~actual basis ~t the toles' .. 
. . . ~yersion is adversely affecting fishery resources in the Klamath _Riv~J;" or. : . . • · .. · _. :. . ., < ,, 
.. Stansha:w Creek Additionally, the Coles' assert that no specifics ar~·giv~ ·ofjus( . . " ' 

how their unauthorized diversion of the waters of Stanshaw Creek are affecting : . · . 
either coho salmon or steelhead. . . . · · · · . : .. •: 

. ·.• ·. These questiorts were answered unequivocally at the site visit~ as well as ... : ; 
in tll.e National Marine Fisheries Service's ("NMFS") November 15,2001,1etter.to ·: 

· .. ·Ch~tles Rich Thereis uniform agreement among the fisheries biologists th~t ·· · 
, . fotve visited· the-Stanshaw Cr~k and analyzed the impacts of the:C<>les' ~. ·.· 
· ··diversions that-the thermal refugia at the mouth of Stanshaw Creek.~ ·an. · 
. important habitat element. (See NMFS' Letter dated Nov~b~r 1?, 20Cll; ._· . 
. Memorandum dated November 29, 2001 from Terry D.-:Roelofs/P.rofessoi'~ .. : .· . 

,• 
·:· ... 

.... 
,• • ••,•I . .' :. '. . . ~ ,. . 

. . . . . ' ~ . 
• .:' t 

. : .''. .· 
·. · .. ·; ... 

. · ..... . •' .. · . . ~· . ·· ... 

. •·.Department of Fisheries Biology, Humboldt State University. (Exhibit B); and- .. 
·· Memorandum dated November 30,. 2001, from Toz Soto, Fishedes Biologist, ... · 
. Karuk Tribe, Department of Natural Resources (Exhibit C).) ·As indicated in·· 

·. NMFS' letter, and by Mr. Soto, the natural flows.from Stans~w Creek provide. . .... > · .. · · ·· :-

. ··:·~ . . . ' ·~ ·-.. :: . '. :. 
·. ·' •' ~- •, :·. 

· ...... ,• . · .... 
t~ . :' :: •. :. : · ... . . . . . :· ... .' \; . 

... •. ~ ':• .. ;. :.:·· . ; .,: . ; 
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. the necessary cold water to provide a thermal refuge at the mouth of StaJ:\sha~ . 
· Creek. · · · 

·. . · . Currently there exists no instream flow requirements for S~haw Creek.··_.• 
As a result, without any regulatory oversight, the Coles have diverted up to ~.O . ·. 
ds from Stanshaw Creek regardless of amount of instream flow remaining ir1. 

· • Stanshaw C:reek. The United States Forest Service's flow data ftom September .· 
. 2000, indicates that the Coles were diverting nearly 3.0 cfs frQm .. Startshaw Creek . ·. . ·.· 

.·· when there averaged only 3.26 cfs above the point of diversion. 'Thus, flow at the . · · ·· 
· culvert averaged less then0.4 ds, (See Select Middle Klamath Tributary Flow · . 
. Summary, Table 1: 2000 Low~ Flow Discharge Rates~ Exhibit D) · · · · · 

. . According to Mr. Soto's review and analysis, "stanshaw Creek pr~vides 
. important thermal refugia habitat or anadromous salmonids in the I<Iamath . 
. ·· River.". (See ExhibitC.) Additionally, "[w]ith proper flow, habitat in Stanshaw 
· Creek is suitable for sumnter and winter rearing coho salmon."· (Jd.) The Coles' ... · 

current diversion limits thermal refugia habitat at the m,outh of Stanshaw <;:reek: . 
(Id.) In order to maintain a properly functioning thermal refugia _habitat.at th~ · 
mouth of Stanshaw Creek, the water diverted from Stanshaw Creek must be. · · 

· returned toStanshaw. (Id.) · 

In Professor Roelofs' analysis, he .concluded that:: 
. . . 

It is :my professional opinion that diversion of water (up to3 ¢:Ubi~ 
feet per second, most of the summer base flowifrom Stanshaw 
Creek in to Irving Creek during the summer a ff early fall months 
poses a threat to coho salmon and steelhead tr t. Direct 
observation (mask and snorkel) surveys and elJ,=trofishing data 
show that juvenile coho salmon rear in lower Stanshaw Creek · · 
between the Klamath River and Highway 96. ,Reducing the low .. · · 
sum.mer flow in this portion of the Stansha~Creek decrease~ the· · 
cl:II\Ount of habitat available for coho salmon and may lead to 
increased daily temperatures, both of which could constitute.a_talce 
of this federally listed species. (Exhibit B.) · 

The reduced stream flows also limit access to the creek for adult arid- . · · 
· juvenile salmonids. (Exhibit C.) The reduced flows and velt>dty also reduce:· . 
\ adult spawning.and nest building opportunities in lower Stanshaw Cr~ek. (Id.)··. , 
· Another problem with the Coles' current diversion practices is that th~ diversion· 

intake is not screened and salmonids are being entrained-in the diversion ditch~ 
(Id.) Finally, the Coles' rock dam has no ability to control or measure the amount 

. of flow diverted from Stanshaw Creek. (Id.) · · · 

Based upon the.foregoing, substantial evidence demonstrates that the 
Coles' curr~t diversion practices have a direct impact .on coho at1d steelhead, as 
well as their habitat. The Coles, however, have offered no expert opini,on or 
~alysis as to the harm and potential harm resulting from their unlawful 
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' ' 

diversib11$ .• Such harm to and potential harm to coho salmon and st~elhead . 
'justify, and in fact mand,ate, that the SWRCB direct the Coles to cease their .·. . · .. 

. : unlawfl,il diversions ~ess.and until the Coles obtain-ai:t app:ropriatjve water .. · · · . 

. · · ri~t arid have tak~n appropriate steps to ensure that the downstream res~utces · .: 

. . are :not haiµted by their diversion. : 

4. Conditions to Protect Public Trust Resources MustBe Impos~ 
. Upori Any Future Diversions · · · · · 

/. -

. . · lithe SWRCB does not direct the Coles to cease tli.eir unl~wful diversiotts,-::· ·. 
·. the~ the SWRCB must require that the Coles maintain a ininiinum irlstreain f19.w · 
· in Stanshaw Creek below the point of diversion and below the Highway 96 · · '. . -· 

· .• culvert. · · · 
:., ;._,. ,. 

· , If the SWRCB allows the Coles to continue their unlawful div~rsions, th~,.. 
a~ an absolute minimum, it must impose the conditions outlined in~· ' ... 

. · November 15; 2001,Jetter, in order to reduce any harm.to downstreain habju.it 
· ·. ··. and .public trust resources. Stich conditions include returning the.flo~s· to.: .· :' · 

Stan.s~~w Creek before,creek cros~s Highway 96; install a fish screenat_the · 
. . · point of diversion, install a dive.rsiop structure at point of diversion in ord-er to·. : · : :·· · ·· 

control and limit th~ .quantity of water diverted, install stream flpw n;ie~uring, 
.. device at the point of diversion and the point of return on Stanshaw Cree~; , . : ,. 

· . · provide access to pepartment of Fish and Game and NMFS for monitoring. · .:··. · 
Finally, the SWRCB should impose minimum instream. flow and bypass . 
requirements as reco~ended by NMFS. (' . . . . . 

.... . : . ·· As ~y ln~tream flow and bypass requireme~ts ~t:this :time would o:ttly:b~·.: · ·. 
intetim, pending the ~WRCB's· consideration of the Co}es' application, to·.•. : : > : . 

... -,: ... 

,· · .. ··:. 
:_:: \ . ·=· ! . .... · 

.. ,·· :.'" 

' ' 

'' appropriate wa~er,..KFA retains the right to reevaluate th~ Iri.inin;uim bypass and".··: 
instxeam flow recommendations, as well as the poinY,f return to Stanshaw . · . 

.. · Creek, KFA determines that such activities raise q;eek tempe.rature and/or harm · · 
. , fish and public ~st resources. 

q::. Janet Goldsmith 
Felice Pace 
Michael Corth'eras 

···. Attachments 

., 
,,' 

,: .. : . 
· .. ; 

· ... 
.:···.· .. ·:. ::·· 

' ~· ; 

~~~i......., .. 7:', :.':.·i:_··· .. · . 
. • '.~- .,·,/ .. 

:, . .. _;·, .. ' .. ·_: 

.. :· .. -.. 
··. ·,.·. 

. . ;,": 
:··.; 

',;_ · .. . .. · . .: . ..... . ... "· 
· .. ~:. : 

'• K 0 

. :, . . 

•·. :· ·. 
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Kc!>nra.d -Fisher 
1721- Court street 
Redding, California 96001 

Dear Mr. Fisher: 

DONALD B MOON~ PAGE 09 

Apr.il 9, 2000 

We have received a copy of your protest of water rights applic;atiori · 
129449 and hereby wish to respond to your concerns. 

Our appl.ioati.on has resul.ted from the process of the State's ongoing 
review of water usage in the State of Cal.ifornia and the. consequent. 
updating and refining of all water usage pennits. We currently 
operate a sixty-acre, year-round guest ranch which borders on tiie1 
IQ.aJDa.th River and which lies between Irving Creek to the east and 
Stanshaw Creek to the west. Water has been continuously diva.rtad 
.from stanshaw Creek to tl:lis property since about 1865.,.. :Initially, the 
water was used primarily for mining and for irrigation of food crops~ 
In ensuing years, uses shifted to agricultural. and domesti.c and, in . 
about 1945, to -the additi.onal. use of hydroel.actric generation for the 
ranch, with no increase i.n stream diversion being requ.ired. 

In tbe second _pai:a~;um of the application notice, the wording is 
sucb, a.s to suggest that we have the intention of diverting nay watei: .. 
fr.om stanshaw creek when. in fact, . we are not. Apparently, tqe 
wording here ·:is standard for all water right.s aI>J)lioaticns ,. 
r~ardl.es~ of_the.spec~fic natureof the· pro=r9ct(s) involv~f. . =i=~0 ti!~ s=~:~~a~~~o!~!~t#~::;:t1!::1!!~;:cb . 
as ours, regardless of how long it bas been ij)gpa;ca,tion, must Dotl be 
formally permitted. ~· · · · 

Approval of this permit appl.ication wil.l / 

wit.. injure any existing water rigbJ:.~, sinca no reduction in 
Stanshaw Creek. flow will result. 

- JlQ.t rasu.lt in any adverse impact on the environmant since 
nothing in the project description calls for any changes . . 
in the habitats bordering on the existing project. The po.wer·. • 
plant in question is situated within a waterway closed 'to 
migratoryr fish by a culvert under highway 96 and. cannot, ffe. 

therefolt'ei, have any adverse effect on mi.gratory fish. The , 
existing project has been caret:1J-l~ studied by rep~esentatives. 
of the state Department of /Fish ~d Game .(Yreka. oiffi,ca) , the·:: : 

(Page 1 of 2 pages) 
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Federal Department Of Forestry, and the State wate.r Resourdes 
Control Soard and np co~aints have been registered .QY any of.· 
these agencies ragarding the heal.th of the ecosystems "' 
adjoining the projaet. 

- ngt work counter to publ.ic interest. In fact, the axistance 
or the water canal aiong which the generation plant is 
situated provides for a better year-round flow in Irving ~trZ 
Creek, thu~ aiding fish spawning there. In addition, property:: 
i.mmedi.ata1y to our southwest, owned by a Mr. Nei1 Tocher, is 
supplied by water diverted from our system. Mr. _Tocher has 
responded favorably to our permit request. Final.ly, the 
.operation of our hydroelectric plant eliminates the need for 
our dependence on over-burdened public utilities.- · 

~ 

- .DQ.t. be contrary tc;, any laws, either county or state. 
OU:r· current diversion of water from Stanshaw Creek is 
authorized under a pre-1914 water rights agreement which is 
on file in the Siskyou County offices .• ·· · ~ 

Please.recohsider your protest of ou.r application to preserve (ng_t 
ax;pand) a project which has been in existence for over 55 years and 
which is essential to our livelihood. If you have any questions or 
further concerns, please contact us directly at the address or phone 
number given below. 

~cere1y, ... 

~1!~~~~ Ranch 
Douglas and Heidi Cole, owners 
92520 awy 96 
Somes Bar, calif. 95568 
(530) 469-3322 

(Page 2 of 2 pages) 
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' 

29 November.2001 

To: Whom It May Concem 

~4:JA,~ 
From.: Tert5i D. Roelo Professor 

· Subject Appropriative Water Rights Application 29449 on Semshaw Creek 

Several months ago I was asked by Mr. Kcmad Fisher to RllldeJ- an opionioii · 
regarding a water righ1s applicatiQD to divert water ftom Stanahaw CJeCk, a 
Klamath River tributary in · Siskiyou County, Califomia. On 17 November 
2001 I inspected the portion of SbJIJsbaw Cn:e.k: betwmi Eighway 96 and 
theIOamatb River. Joining me Oil this site visit were Dr. Walt Puffy, . 
Leader, Califomia Coopemtive Fisheries Resc:arch Unit at Humboldt State 
University, Mr Tcz Sota 1ep1esenting 1hc K.aruk Tribe of~ and Mr. 
Michael David Fellows, caraabr of the Fisher Ranch. I have read an 
Environmental Field Report written by Robert E. Mil!~ of the Callfomia . 
State Watl!r Resources C.mttol Board descncing a sjf: vim to Smnshaw 

. ~'. -·~,<:~ ~ed l;,y repi~tafives of the National ~-F~es Service,. 
·• .. --c~ Depaitmem ofFim and Game, Karuk Tri~ of Caili"omia; ~:·· · · 

several non-agency pe:rsmmeL I have also reviewed_ a.·~ dared 1 S · 
November 2001 by James R. Bybee of the~.~ Fisheries _ 
Service addressed to Mr .. Charles Rich of the • · Stair: Water · 
Resource., Control Boanl 

. . 

It is my profeaional opinion that divenion of wat.er (up to· 3 cubic feet per 
second, most of the summer base fiow) from Stamabaw Creek in to Irving 
Creek during the summer and early fiill months poses a threat to coho 
saboon and steelhead trout Ditect observation (mask and snnrkJe) surycys 
· and electmtisfring data show that juveaile. coho ,afmon rear in lower: -
-:.Smmhaw Creek betwO:n the I<Jamatfj River and~~~ Rcdu4iug·thc 
)ow summer flow ~ tfti:s portion of tlie Stanslfaw Creek ~ ~ 
·amount of habitat a~le fur coho salmon and.may lead to. increas~ daily 
'temperatures, both of which could constitute a take ~£ this federally listed 
species. I believe that th&S concerns should be ad'ctrclaed before. Application 
29449 is approved. 

I lflllpla s-= • A-==- C:ailt'Ofllia 9fflt-8299 - ("J07) 826-39S3 • Jiu nm, S26.<1060 

PAGE 12 

.. { 

·( 

1'1a.C..-$MffU--. ---• ~ ..... Oim. ~IIIA, ............................ ~ .......... i..-,...... ~,___, 
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PAGE 02/02 

Department of Nat 
Post Office Box 282 
Orleans, CA 95556 
(530) 627-3446 Fu (53 ) 627-3448 

Administrative Offi(e 
Post Office Box 1016 

Happy Camp, CA 96039 
(530) 493.5305 Fax (530) 493·5322 

Karuk 'liibal Health Clinic 
Post Office Dmvcr 249 

Orleans, CA 9S5S6 
(530) 627·34,2 fax (530) 627·3445 

2. 

3. 

4. 

s. 

7. 

Decimtni,imtof'NIIDnl R~ Novanb« 30. 2001 
&mJabaw Cn:ek Dm=rsion 

providell import.Int tbmnal rdlafa bahitat i>t wdl'omoul sahnoaidl in tbe Klamath 
S&b:IDICIDJda uaiug the~ indudc ~ coho sa1mol!, -«fhcad. (readeat-1-..daOIDOCl9) 

lllifllMMI,, W-1* ~ flow • .ubitllt in S1ambaw creek is lllitablc 1br lfflllffl• aad wiaDlr -.IKlll. Duriaa s.vnmer moatbl, m,un,ten, k--1h alvc .___......,..._ oan become 
MIIIIIODi'dl JllU9t find cold-war thrmia1 map IRIS moeimd with tribu1my moadts 

). t..,.. boulded near the momll aithe creek combiru,d vrida adeqlllte cold .. ..., flow 
:tbmbaw CIOdt eould pro'Vide habitat IIUWlblc tor adult .. ..,.._.~ aad~ chinook 

plumea at caet mo1dba pmvil» «ttical 1bamal muaia fbr CJUaniammJuVIIIBe .. 
$,1111:ntnl. ldaltl. Losa of ilow from Stambaw Cteek limits tbe a of the ooJd-Wlllir plume 

limi11 acc:el8 up die' a-eek for cold wmr JCCkmg Mlmanida. ~ ad wt building 
bo aud -.u..o.v limiw by tu di.wmion. With • ......,,.i flOWI, CIIIIClbliabed 

at dilc of bciu8 dewatcred. 

diversion limits thermal refup habitat~ with oold water input to the 
-~ River. l>ivemd watllr i:nult he returned ,., ttum1bWl pn,puly ibaedCWftlJ 1bennai rmgja 
batr1ta at 1he lllouth and in 1he lowa' reach of 1he creek. 

to tt.. ct'Nk ibr edult and ju\leDil.e Mbnooub is limimd ~ t)f th,, dl'WlfflOQ. C-o,:IO#tm·~-:::~~en:vcr_Dllllt~~~~ ~-~-of 

·on intake is not armed and safmooids are bdns eam-J in the d1vcnton dlro1l.. A ·.: 
ia .-.ded 10 bep fidb. UuQl being 1rllppc:d aud ~ by~ hyda'o pnnt«. 

Rb:ll~ tiows-1 r~ atream. veloaty limits adult~ nest baildinl oppunuaitieB 
S1lmabaw Cleek. . 

aaomatai With Q\latoppiac aloag tile dtvemioD ditch m a tndlmcm sources 10 
StlomtswO:eek. 

pertaiDiDc to tbeee OOGJmelltB plealle CODlaCt the dim:tor of Karuk Dei,mtmeut ofNatllrlll 
HiµnJan or~ bio1Ggist. T~_~Soto at (S.30) 627-.3.41t45. 
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Charles Rich 
Michael Contreras 

State Water Resources Control Baord 
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•, , ... ·. 
DONALD B MOONE~ 

.··.:'.·'· . 

\· 

... . :--: 

··.; ... .. . 
LAW OFFICES OF DONALD B. MOONEY 

129 C Street, Suite 2 

.. - t>ONALP If MOONEY 
ildmit~din·C.lltqmja and Oregon 

Davis, California 95616 
Telephone (530) 758~2377 
Facsimile (530) 758-7169 
dbmooney@dcn.davis.ca.us 

J' 

. . . 

•· VIA FACSIMILE AND 
RE9ULAR MAIL 

·· •· .• Charles Rich 
Diyision of Water Rights 

N"oveinber30,2001 

·.·State Water.Resources ControlBoard 
P.O. Box 2000 . 

·.··sa¢tamento>CA 95812~2000 

Re: Unlawful piversion of Water by Doug and Heidi Cole from Stanshaw : 
Creek; Siskiyou County · · 

· ... Dear Mr. Rich: · 

This1etter serves as the Klamath Forest Alliance's ("KFA 11
) re~ponseto 

Janet Goldsmith's letter dated August 20, 2001 on behalf of Doug and H~idiCole, ··· 
·. : arni as a follow-up to the October 17, 2001, site visit to the fyiarble Moµntain · ... · ·. · 

.. . Ranch and Stan.,haw Creek. KFA seeks to protect the p1:1blic trust and · . . . · .· 
· · environmental resources of Stanshaw Creek and the Klamath River; ·. The Coles"' : 

·.··unlawful diversion of wat-er from Stanshaw Creek pof:S a risk to these publ~c· .· .; , · 
trust resources, primarily coho salmon and steeJhead.~; To this end, KF A reques~. · 

• that the State Water Resources Control Bo.ard ("SWRGB'~) t~ke all appropriate .. , 
. action to curtaitthe unlawful diversions and fo protec\ the publictri.1~t.resources 
. that are c1t risk from the unlawful diversions. · . . ·· · · . · · ·: .. · · .. · . 

. . The .unauthorized· diversion of water subje¢"fu apprqpriatio~.~der:the 
· · .· provisions of the Water Code is a trespass. (Water Code,§ 1052:) Moreover, 
. ·. Water Code~§ 1825 provides that "[i]t is the intent of·the Legislature thattpe. ·. . 

state sh~uld take vigorous action to ... prevent the unlawful'diversion-ofwatet~ 
In the present case, the SWRCB staff has already determined.that)he Coles' ·.·.· ·· · · · 
diversion of water in excess of 0.11 cfs constitutes an unauthorized diversion-of•·· · 
water. Additionally,the SWRCB staff has determined that any diversior1 cl· ... · 

. water for the generation of hydroelectric generation requires an appropriative.·.· 
·. water right pem:rl.t. Th~, the Coles' current diversion of water ftom St.mshaw 
Creel< constitutes an 1Utlawfuldiversion of water.· · 

. . '· . . . ., 

. . The Coles' current diversion practices can be separated into two ar.eas; . . . 

. • First; the extent of the Coles' pre-1914 appropriative water rights fordpmesti~:- . · . 
. .·. :and iuigatioii uses and whether their current diversion froin S~ha:w Cre~k . ·. · 

. -•• and water use exceed any claim. to a pre-1914 appropriative water right/arid tiju~. 

. ~ 

,,''{. . ... 

... . , .. ' 

. ~ ·, .... ' 

: .. ;_·.· 
_,: .. · 

· .· constitutes an unlawful .diversion. Second, whether the Coles' diversi;on of water 
. ·.·•for hydroelectric ge11eration constitutes an unlawful diversion of watt:!r .. If it does . ·.-....... . -· ; 

. r·, 
: : -

..... ...... ,• .. 

: : '.'·; ·, ; ~ 
' .. :.,1. '. ·:. :- ', 
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Mr. Charles Rich, 
· .. November30, 2001 · 

Page2 

constitute an Wllawful diversion of water, then should the SWRCB take action to . 
prevent the unlawful diversion of water as provided for in Watet Code se~ons · ... 
1052 and 1825? As discussed below, the Coles' current diversion of water . . · . 
exceeds any pre-1914 appropriative right for domestic and irrigation uses~ .· .. · .. · 
Additionally, the Coles' do not possess a pre-1914 appr9priative water for . · 
·hydroele~c generation. Finally, and most importantly, the Coles' unlawful 
diversion harms coho salmon and steelhead. 

1. The Coles' Current Diversions for Domestic and Irrigation Exceed· Any 
Claim to a Pre-1914 Appropriative Water Right . · · · 

Assuming the Coles can establish that they are the successors in intere$t to ·. · 
· the Stanshaw pre-1914 appropriative water right, any pre-1914 appropriative .. 

water right.is limited to the amotmt of water put to a reasonable and beneficial-·. ·. •. 
use. (Water Code,§ 1240;Smith v. Hawkins (1895) 110 Cal. 122, 127.) The.SWRCB · . • .. ·· . 

. . staff has concluded on atleast two occasions that any pre-1914 appropriative · 
·. · water right is limited to approximately 0.11 cubic feet per second. ("cfs"). (See 

letter dated Septe:mber 15, 1998 fro:m Harry M. Schueller to Doug Cole · . . . . 
·. ("Schueller Letter11

); and letter dated February 4, 1993 from Katherine 0Mrowka to . 
Robert and MaryYoungi see also 1963 DWR Bulletin 94-6, Land and·water Use in .. · 
Klamath River Hydrographic Unit, Table 4 at p. 55 .) DWR Bulletin 94-6s~tes that 

. the total amount of water diverted for use on what is now the Coles' property is · 
362 acre .. feet; a portion of which was for hydroelectric generation for which no · · 
pre-1914 appropriative water right exists.. . , : . . . .. . . . . . f . . . . '• . ·. · . 

. : .·· Although the Coles que~tion the SWRCB's estifl~te fo.r the waterdem~d 
for the·uses·on Marble Mou,ntam Ranch, the Coles prdflde ~bsolutely no·. · . · . • · 

· evidence to dispute the estimated demand and they prpvide no alternate . : · 
estimate of a higher demand. The Coles argue that Mii. Hayes believes that he 

. may have underestimated his existing uses because .!i'Was ba~ed upon~ single ·. •· · 
. flow measurement at a time wh.en he was not irrigating. The Col.es,however, . · 

,: provide no evidence to support a higher demand rate at that time. Moreover~ a~ .· 
- indicated in the SWRCB's September 15, 1998, letter, the informaticm contained . 
in DWR Bulletin 94~6 was verified by Marvin Goss, Forest Service hydrologist~ · · 
who lived on the Coles' property while it was under pdor ownership- "Mr . .Goss · 

. evaluated the capacity of the ditch as well as measuring the ~~hlal atrio1:Jtitof ·. . . 
· .. water put to generating power, and found that water had been used at. a r~te. of . 

0.49 cfs for many years. Mr. Goss determined the flow capacity of the ditch to be ... 
1.25 cfs, limitf:d by a low point in the channel." (Schueller Letter at p. 1.) 

. The SWRC:B's September 15, 1998, letter indicates thatin 1998,·the Coles .. 
··. constructed a reservoir upon their property. Any claim the Coles may have to a .· 

pre-1914 appropriative water does not support the di'vetsion of. water to a.. · 
reservoir constructed in 1998. Such use constitutes an expansion of the water .•. 

·· ·righ~ for which an application to appropriate water must be filed .. Even though.· 
the SWRCB brought this matter to the Coles' attention ov:er three ye~s ago, it is · ·. 
KF A's understanding that the Coles continue to use ·of the reservoir and have not· 
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Mr. Charles Rich 
· · November 30, 2001 

Page3 · 

··. filed any application to appropriate water for such use. This constitutes an . . . 
unauthorized diversion of water for which the Coles have made no atten'lpt to 
remedy. Thus,.the SWRCB should direct the Coles to cease.and desistfrom > ·.· 

diverting water to this storage facility, unless and until the Coles obtain a permit. 
for such use. · · 

. . .. 

At the site visit on October 16th, the SWRCB staff measured the flow of 
Stanshaw Creek at the point of diversion ("POD") to be approxill\ately 1:6 cubic · · 
feet per second (" cfs''). The Coles were diverting approximately 50 percent of 
stream flow. At the time, however, the Coles were not generating any power· . 

. from the diverted water. Thus, the entire diversion was for domestic and· 
irrigation uses. This quantity of diversion exceeds the Coles' pre-1914 · .. 
appropriative ·water right for domestic and irrigation purposes.. As indicated in 
the SWRCB's September 15, 1998, letter, the Coles' pre-1914 appropriative water 
right fox: domestic and irrigation use is limited to 0,11 cfs. This amountis 
supported by Katherine Mtowka's February 4; 1993, letter to the Robert and . 

· Mary Young, the Coles' predecessors' in interest. 

Based upon the substantial evidence, and essentially, uncontested·· ..... 
. evidence; any quantity of water diverted from Stanshaw Creek used for dom~tic 
and irrigatiort that exceeds 0.11 cfs constitutes a trespass and unlawful diversion· . · 
of water ·· · 

2. The Coles' Do Not Possess the Right to Divert Water For Hydroelecrtric · 
Generation f · . . . 

· • The Coles' August 2ottt letter implies that the· c&les ~ve a.pre.:.1914 . .. . .·. 
· ... appropriative water right to divert 3.0 ds from Stans~w Cree),(. The subs~antial 

evi~ence,however; indicates that no such water rights.exist and that the Coles'·.· 
current diversions constjtute a trespass and unlawfaj,diversion of water. In fact; 

·· th~ evidence submitted by the Coles, as well as DQ'(ig Cole's own admissions,.· 
.. demonstrate that hydroelectric generation began after 1945 and has it'tcreased. . 

· · · since that time. In a letter dated April 9, 2000, from Doug Cole to· I<onra1 Fisher;, . 
· Mr. Cole stated that: · · · · · .' , · ·· . · · 

Initially, the water was used primarily for mining and for · 
irrigation of food crops. In ensuing years, uses shifted to 
agricultural and domestic and, in about 1945, to the . . 
additional use of hydroelectric generation for the ranch, with · 
no increase in stream diversion being required. · · 

. / 

(A copy of Mr. Coles' April 9, 2000, letter is attached as Exhibit A~) 

. Mr. Hayes' April30,2000, Declaration submitted with the Coles· August· 
20th letter also supports the conclusion that hydroelectric generation has been··. · . 

. . · expanded over the years. Mr. Hayes' Declaration indicates that in 1945, there · .. · · 
existed. a 4 kw pelton wheel which was upgraded to a 9 kw pelton wheel, and in. · . 
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Mr.;·~Ies Rich . 
. •. Novembet 30, 2001 
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·, \ 

·•· 1965, upgtaded to a.100 kw pelton wheel. It should be rtoted als<>,. as disc:risse<;f 
. ab.ove, in 1963~ the quantity of water being diverted from Stanshaw Cr~k was: . 

:_· .··:. :·. · .. : 

· ·0.49 cfs and the ditch capacity was only 1.25 ds. · · · · 

. The evidence supports Mr. Coles' statement that in abo1,1t 1945,:ftie.rallch : : 
began hydroel~tric generation. Mr. Cole's contention1 however that noin.crea~· .··. 
in·etream coritentiori thatsuch use did not increase the quantjry··of w~ter diverted 

· froin Stanshaw Creek is not supported by the evidence, in lightof the fact. that. . 
·. the Coles seek to divert up to 3 cfs for hydroelectic g~eratipn: an ai,:towtt six .. 

· times greater than previously documented uses from Stansru;iw Creek. . · :· · .• 

The Coles' August 20th letter provides a description o( the history .of uses . 
in :which it describes hydroelecctric generatiort as one of the historical. uses ·o~ · 

. . water on the ranch. This discussion, however, fails to state when such · .· · . ·. · .. · .·· ·· 

... ;·, ·.· .. 

· .. _ · · hydroelectric uses commenced. The Coles' letter implies that sin9e art old pelton .· . ,· · 
· wheel was used for the generation of power, the date power generation. ·. · · · · · .· . · ·. .. 

commenced can be traced to ~e age of the pelton wheel. This d9es J;l()t ~ow for : · . . : : · .. 
· ~ possibility that when·power generation began in 1945 as acknowledged by . . · · 
. Doug Cole, that the previous owners used an older pelton wheel. Without. some .. 
. ·••· type of corroborating evidence, the mere existence of an ol<:l'pelton wheeld<;>e~ . ··_ ·• · 
.···. not.establish a pre-1914 appropriative water right. Additionally, theme~,·· ··· 
· _ existence of a pelton wheel does not establish that any claimed water right has · 

been contmuously used since 1914. Finally, the old pelton wheel, along with.Mr .. · 
. Hayes• Declaration does not address the iss.ue that since 1955, the.rand has,- : : 
.· increas~ .its us~ of water f<;>r th~ hydroelectric generafon. A trend fr>llo~ed h.Y . 
the Coles in therr current diverS1ons. . ( . . . . . .• 

· · · · °' j_ The SWRCB Should Direct the Coles to C¢ase All Unlawful 
· Diversions · 

The Coles state that I<F A failed to provide ~;actual basis ~t the Coles' 
. . ~yetsion is adversely affecting fishery resources in the ·Klamath River or. : · . • .. · 

.. Sta:nsha:w Creek Additionally, the Coles' assert that no specifics artfgiv~ ·ofjusf, .. 
how their unauthorized diversion of the waters of Stanshaw Creek are affecting . . · . 

· either coho salmon or steelhead. . . . · · 

.··. ·. 'I'hese questiorts were answered unequivocally at the site.visit~ as wellas ,, .. • •.• · . 
. · irt the National.Marine Fisheries Service's ("NMFS") November l5,-2001,1etterto · · .:·· 

· .. Chcitles Rich There is uniform agreement among the fisheries biologists that < : .. ··•·.· · 
• .. folve visited the Stanshaw Cr~k and analyzed the impacts of the:C().les':: .. 

. diversions that-the thermal refugia at the mouth of Stanshaw Creek.is ·art . 
. :important habitat element. (See NMFS' Letter dated Nove~b~r 1?, 2001; ·. · 
. Memorandum dated November 29, 2001 from Terry 0.- Roelofs~·Profe5.sbt~ -> . 

. •. Department of Fisheries Biology, Humboldt State University (ExmbitB); and . 
··. Me;Inorandum dated November 30,.2001, from Toz Soto, Fisheri,es Biologist.·.·. 
. F;atuk Tribe, Department of Natural Resources (Exhibit C).) '.As indicated in• . 

NMFS' letter, and by Mx-. Soto, the natural flows. from Stansh~w Creek provjde. 
,' .,. ,,. 

. . ·, •', ·~ 

. · ..... 

. .. - · . 

WR-6

000879000879



11~30/200! 18:01 5307587. 

Mr. Charles Rich 
November 30, 2001 · 
PageS. · . 

DONALD B MOONE~ 

. . 

. the necessary cold water to provide a thermal refuge at the mouth of Stanshaw 
·Creek.· . . 

PAGE 06 

. Currently there exists no instream flow requirements for S~haw Creek•.··· 
As a result, without any regulatory oversight, the Coles have diverted up to ~.O .· ·. 
ds from Stanshaw Creek regardless of amount of instream flow remaining ii1. · 

· • Stanshaw Creek. The United States Forest Service's flow data from September . 
2000, indicates that the Coles were diverting nearly 3.0 ds from.Stanshaw Creek.·. . · .. · 
when there averaged only 3.26 cfs above the point of diversion. 1hus, flow at the .. • .· 
culvert averaged less then 0.4 cfs, (See Select Middle Klamath Tributary Flow . 
Summary, Table 1: 2000 Low- Flow Discharge Rates, Exhibit D) · · · · 

· . . According to Mr. Soto's review and analysis, "Stanshaw Creek pro.vide~ •.• · . 
important thermal refugia habitat or anadromous sahnonids in the Klamath 

. River." (See Exhibit C.) Additionally, "[w]ith proper flow, habitat iri Stanshaw 
Creek is suitable for summer and winter rearing coho salmon."· (Id.) The Coles' . · · 
currenfdiversion limits thermal refugia habitat at the m,outh of Starishaw (reek: .. ·.· 
(Id.) In order to maintain a properly functioning thermal refugia ;habitat.at th~ · 
mouth of Stanshaw Creek, the water diverted from Stanshaw Creek must be · 
returned tO Stanshaw. (Id.) · · 

In Professor Roelofs' analysis, he .concluded that:: 

It is my professional opinion that diversion of water (up to 3 cubic: 
feet per second, most of the summer base flow )~om Stanshaw 
Creek in to Irving Creek during the summer arip early fall months 
poses a threat to coho salmon and steelhead tr~t. Direct 
observation (mask and snorkel) surveys and el~trofishing data 
show thatjuvenile coho salmon rear in lower Stanshaw Creek · 
between the Klamath River and Highway 96. ){educing the low .. · 
summer flow in this portion of the Stansha~ Creek decrease$ th.e· · 
a:znount of habitat available for coho salmon and may lead to 
increased daily temperatures, both of which could constitute a_tai<e 
of this federally listed species. (Exhibit B.) · 

The reduced stream flows also limit access to the creek for adult an·& 
· juvenile salmotuds. (Exhibit C.) The reduced flows and vel0city also reduce · · . 

•· adult spawning.and nest buil4ing opportunities in lower Stanshaw Cr~ek. (Id.) 
· Another problem with the Coles' current diversion.practices is that the diversi9n· 

intake is not.screened and salmonids are being entrained in the diversicm ditch~· 
(Id.) Finally, the Coles' rock dam has no ability to control or measure the. amount 

. of flow diverted from Stanshaw Creek. (Id.) · 

Based upon the foregoing, substantial evidence demonstrates that the 
Coles' curre~t diversion practices have a direct impact on coho at)d steelhead, as 
well as their habitat. The Col~s, however, have offered no expert opini,on or 
~alysis as to the harm and potential harm resulting from their wtlawful 
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Mr. Charles Ridi 
. :Noveinber30~ 2001 · <Page·6·._.•· ·· 

. . . 

diversibns. Stich harm to and potential harm to coho salmon and st~e.lhead 
:Justify, and in fact manc\ate, that the SWRCB direct the Coles to cease their .·. . · . 

. : unlawft,il diversions unless. and until the Coles obtajn-ai:i appropriatjve water: .··· · · ... 

. · --:rig.tit arid have tak~n appropriate steps to ensure that the downstr~am res~utces ' .• : 

..i .. , ... 

' . . ' .. ·~ 

.... 
. -·· ·' 

. . are _not haqned by their diversion. : • .. · '.·. · . 1 • 

4. Cooditions to Protect Public Trust ResoUFCes Must Be Imposed 
. Upon Any Future Diversions · · · · . ', ,._. 

. · If; the SWRCB does not direct the Coles to cease their unlawful diversior1$,.·: 
·. th~Xl the SWRCB must require that the Coles maintain a iniiumUttl. irlstreain fl9w ·•. 
·in Stanshaw Creek below the point of diversion and below the Highway 96 · .. ·. '. ·. -·· 

-• culvert. · · · · · 

. ' 

,•' ... ,. , . 

. · · · If the SWRCB allows the Coles to continue their unlawful div;rsions; theh/ . 
a tan absolute ininimUll.l, it must impose the conditions outlined in ~, ••. · . - · ·· 

· November 15; 2001,Jetter, in order to reduce any harnt. to downstreain habitat • .• 
·· ~d publk trust resources. Stich conditions include returning thefkn-vs· to: •·· . • · 

. . Stan.s~~w Creek before,creek crosses Highway 96; install a fish screen at_ the ·. . . 
. . · point of diversion, install a dive.rsiop structure at point of diversion in order to'. • 
. control and]imif the:quantity of water diverted, install stream flpw measuring, 

.. device at the point of diversion and the point of return ort Stans®w Cree~; .... : : •· 
· . · provide access to p.epartment of Fish and Game and NMFS for moni.toring. · ··•·· .. · · · · 
.. · . Finally, fu,e SWRCB should impose minimum instream flow and bypass . · · ..... · 
· requirements as recommended by NMFS. f' · · · · ·· · 

· . As ~y lnstream flow and bypass requireme~ts~t. this ·time would ottlybe· · · 
int~tim, pending the ~WRCB's consideration of the CoJ~s' applicati-0~ to . 

·. appropri~tewa~er;.KFA retains the right to reevaluate th~ minimum bypass and_.·-. 
·:instrearn flow ~~ommendations, as well as the poiny:>f retµm to Stansh~w: .. : :· · · · · 
· Creek~ KFA_determinesthat such activities raise q~k tempe.rahtre and/or harm 

.·. fish and public ~st resources. · · · · · · · · · 

· q:::. Janet Goldsmith 
Felice Pace . · 
Michael Cohtteras 

. .. . 

· Attachments 

, .. · .... ::·· 
., '. ·, 

. . . . ~· ... ; . 

,.,· ;·:. 

.. ,·· :.'" 

· ... 
'-· ; 

'; .. ~ . 

" .. , 

;:- =--·. :.-
.• ':.·-

. ; .' : . ·~ ' ' 
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Kenrad -Fisher 
1721- Court Street 
Redding, California 96001 

Dear Mr. Fisher:. 

DONALD B MOONE~ PAGE 09 

April 9, 2000 

We have received a copy of your protest of water rights application· 
#29449 and hereby wish to respond to your concerns. 

our appiiaation has resulted from the process of the State's ongoing 
review of water usage in the State of California and the_ consequen·t ·. 
updating and refining of a11 water usage permits. We cur~ently 
operate a sixty-acre, year-round guest ranch which borders. on ti:i'1 
IClaMath lti.ver and which lies between Irving Creek to the east and 
stanshaw Creek to the west. Water has been continuously diverted 
from Stanehaw Creek to tl':lis property since about 186S.... Initially,· the 
water was used primari.ly for mining and for irrigation of food crops~ 
In ensu1ng years, uses shifted to agricultural and domestic and, in 
about 1945, to •the additionai use of hydroelectric generation for the 
ranch, with no increase i.n stream diversion being required. 

In the second. PAJ:a~ gf the application notice, the wording is 
aucb ao ~to suggest that we have the intention of diverting: nv wate~. 
from 6:taoshaw creek when, in fact •. we are not. Apparently, tqe 
wording here 'is staridard :for all water rights ai;,plioaticns ,. 
r~ardle•~ of. the_.spec~fic nature of the· pro=1ect(s) involv~f . . · · ··· · =i=!~0 ti!~ s:~:g=a:\y~!~e:t;,:;::;:t1:!1::1i~~~:Qh · 
as ours. regardless of how long it bas been ip·gp.a;cation. must now be 
formally permi tt:Gd. · ~ · · · · 

Approval of this permit application wil.l 

no.t. injure any existing water rigl\t-~, sinca no reduction in 
Stanshaw Creek flow will result. 

~ rasu.lt in any adverse impact on the environment since 
nothing in the project description calls for any changes 
in the habitats bordering on the existing project. Th~ po.wer. 
plant in question is situated within a waterway closed 'to 
migratory fish by a culvert under highway 96 and. cannot, i 
therefore, have any adverse effect on migratory fish. The 
existing project has been carefnJ..~ studied· by repJ:"esentative~ 
of the State Department of /Fish ~d Game .(Yreka. of'flce),. the-·::· : 

(Page 1 of 2 pages) 
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Federal Department Of Forestry, and the State wate~ Resourdes 
control Board and l\9 complaints l:&ave seen registered .QY any of. 
these agencies regarding the health of the ecosystems "' 
adjoining the project. 

- W2t. work counter to pub.lie interest. In fact, the axistance 
of the water canal along which the generation plant is 
situated provides for a better year-round flow in Irving -f,t.,-(_ 
Creek, thus aiding fish spawning there. In addition, property 
~ate1y to our southwest, owned by a Mr. Nei1 Tocher, is 
supplied by tratar diverted from our system. Mr. _Tocher bas 
responded favorably to our permit request. Finally, the 
_operation of our hydroelectric plant eliminates the need for 
our dependence on over-burdened public utilities.- · 

.,. 

- rurt.. be contrary tc;, any laws, either county or state. 
our Cllrrant diversion of water from Stanshaw Creek is 
authorized under a pre-1914 water rights •~reement which is 
on file in tha Siskyou County or~ioes.. · ~ 

Please reconsider your protest of our application to preserve(~ 
ex;pand) a project which has been in existence for over 55 years and 
which is essential to our livelihood. If you have any questions or 
further concerns, please contact us directly at the address or phone 
number given below. 

-~Sincerely, . ·. 

~'1--W 
rbl~ untain Ranch 

Douglas and Heidi Cole, owners 
92520 Hwy 96 
Somes Bar, calif. 95568 
(530) 469-3322 

(Page 2 of 2 pages) 
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' 

29 November.2001 

To: \Vhoin It May Conccm 

~41.A!l,~ From: Terey D. RoeJo Professor 

· Subject: Appropriative Water .Righ1s Application 29449 on Smnsbaw Creek 

~ momhs ago I was asked by Mr. Konrad Fisher tD reoda- an opiamoii · 
regarding a 'Water righ1s applicatiqn to divert water' .tram Stanabaw Czcct., a 
Klamaih River trlbutmy in Siskiyou County, California. On 17 November 
2001 I in,pc::ctcd the portion of Stmsbaw Cn:ek betwt:ai Highway 96 and 
the Klamath River. Jmning me an this site visit were Dr. Walt Duffy, . 
Leader, Califomia Cooperative Fisheries Research Unit at Humboldt State 
University, Mr Toz Soto cepxeseoting 1he Karuk Tribe of California, and Mr. 
Michael David Fellows, ~ of the Fisher Ranch. I have read at1 

Environmental Field Report written by Robert E. Miller of the Calithmia 
State Wm::r Resourcc:s Qmtrol Board ~"bing a~ visit to Stanshaw 

.... ~~-·~":C~ attended l;,y 1cp1esentatives ofthe Nariooal ~.Fllhc;ri.es Service,. 
·• ·. · · Califomia Dcpaitment of Fish and Game, Kai:'* Trib4 of CIJixomia, and;·· · · 

sc:va:a1 no~agency persotD..ICL I have also reviewed_ a letter dated 15 . · · · 
November 2001 by James R. Bybee of the~~ Fisheries . 
Service addressed to Mr. Charles Rich of the · · State Water · 
Rmounz, Colllrol Boara:l 

. ' 

It is my professional opinion that divenion of wat.er (up to· 3 cubic: feet per 
second, most of the summer base flow) from Samsbaw Creek in to Irving 
Creek during the summer and early mil months poses a tbmd: to coho 
salmon and steelhead trout. Direct observation (mask and snorkJe) surveys 
·and e!ectrofisfring data show that juvenile. coho Mhoon rear io lower: · · 
:Smnshaw Creek between the K.lamadi River ~ ~ ~. R~ug·thc 
Jow summer flow ~~portion of the Stauslfaw Cffdc ~ ~ 
'amount of habitat. a~le fur coho salmon -.may lead to~ daily 
'temperatures, both of which could constitute a-~ !Jf this federally isted 
species. I believe that these concerns should be ad'dlascd before .APPJication 
29449- is approved. 

I ~ SCNet • A-==. C:d~ania 9!5ll..s:z99 • (707} 126-3953 • Jiu (iU'7) DS,..,oso 
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Department of Nat 
Post Office Box 282 
Orleans, CA 95556 

Administrative Oflke 
Post Office Box 1016 

Happy Camp, CA 96039 
(530) 493·S305 Fax (530) 493-5322 

Karuk 'liibal Health Clinic 
Post Of&c Drawer 249 

(530) 627-3446 Fax (53 ) 627-3448 
. C>rleans,CJ\ 9SS56 

(530) 627-34,:z fax (.530) 627-344.5 

~artarJtmtofNl!DnlR~ November 30. 2001 
Samahaw Crm Di'vcrsion 

provides Jmportant tlmmal refuaia habitat i,r aoedtomoua sahnooids in 1be IOamadl 
hb, .. 118 uaiug the ca,cek iDdudc mmng,;icd coho salmon, st«lbcacl (~a~) 

lllll&JI-. W-l11l pn>pet flow. babitat in 5tambaw creek is aumblc 1br 11nnn•• Md wim:ler · 
~IKlll, Duriq IJUID1DCI' moa1bl, maina1'enJ kLnu,ith Jtivw-.-~ oan hec:omc 

MIDIODl·ms mU9t mad cold-war thmmalrefilp lJRIIS ~ with trimdmymombs 
). Lars6 houldan nem: die dl01ltll aithe CNek eombined wi1h adequate cold .. ..,_ flow 

,tpmbaw CRek 4X>uld pro~ habitat IIUdllbJc tor adult ...... tClel11aead aad )pl'iDg c.binook 
plumea at ccwt mo1dlul PIO'Vk» cri.timl tbamal ~ fbr OUD!tipmjuVfdl 

'lt*lddl:18° ldulta. Losa ot'fJow from Stambaw C-.k timi1s tbe a of the ooJd-Wlllll'piulm 
1imi1s acc:el8 up 1he' c:eek for cold wmr x:eking uJnaomda. ~ aad mst bui1ding 

sit.es mt adult boa .-n..ci. an, limited by 1ba diwadon. With •ugn,,,,cat flowa, ._liabed 
spawnf.q 69 1t d9k of being dewatered. · 
PtoblemJ 

1. the divmion limits thermal refugia hlbitai IIIIIOCMd with cold water input to the 
-~ River. l)lverr.ed watm' i;nust be returned 10 1blmttain propuly 6Jncd"CIU'IJ 1bmza1 refagja 
baiota at the mouth ad in the 10\Wr reach of the =ck. 

2. 

3. 

4. 

S, 

7. 

to tblO c:reek tbr adult andjuYenil• ll!lbnonub is limiied ~ of the di~ 

eo..~m·,==~~~en:_vcr_must~~~~-~~-~-of 
..........- . .. 
• on intake is .not IIC1CCllCd and salmonida arc being eatiaineci :in the dlvcirsioa dlrcb. A ·.: 
ia -.ded 10 bep mb &UiU bemg trappc:d .zd ~ by t{M, ~ pamau11' . 

.lUdlllCISO f10W'S -1 reduced Stl'ellm -velocity limits adult ~ nest building ~ 
Staaabaw Creek. . 

t1- dmirsion nttake ia oot adll(\uatt tor sa1monid mi&nBion aod. l'Ollrinl. 

pertainiDg ~ these comme:otB please 60ldaCt the diredot ofKaruk Ilepartmmt ofNatudl 
~ or mberics bioqist, Tot!SOfO at (S30) 627-1446. 
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Select Middle Klamath Tributary Flow Summary 
Table 1: 2000 Low-Flow Discharge Rates 

Stream Location Date Flow#1 Flowtn. Average 

Portuguese. above culvert 9/19 1.50 1.84 1.67 

Indian at mouth 9/19 56.71 54.68 5!5.70 

Walker first bridge 9119 6.14 5.60 5.87 

Grider near bridge across Grider 9/19 22.15 20.29 21.22 

Independence 300' up from mouth 9/20 15.52 13.78 14.65 

Oak Flat under the bridge 9120 1.49 1.46 1.48 

Elk near mouth, near bridge 9120 42.81 40.27 41.44 

China near culvert 9/20 1.70 1.66 1.68 

Clear under bridge 9/20 43.66 45.25 44.46 

Swillup 400' up from Highway 96 9/21 3.40 3.33 3.37 
(under hanging water lhe) 

Coon 300' up from culvert 9/21 1.06 1.08 1.07 

ornan 200' downstream from 96 9!21 21.r 26.23 26.62 
bridge ,, 

. Ti-: ... • .~_upstream. from . · 9/21 4.~1, 5.4Q.··· ... · 5;'!J6·· -~- -; ·-·~ .. · . 
--····· 

water filling station 
1 

Sandy Bar 300' from mouth 9/21 3.05 2.88 2.97 
/ 

Irving at end of foot trail 9/21 _(,'7.41 7.59 7.50 

Stanshaw at culvert 9122 0.35 0.40 0.38 

Stanshaw above water intake 9/2.7 3.09 3.42 3.26 

Rogers 200' from mouth 9/22 4.38 4.71 4.55 

Fort Goff below culvert 9126 4.27 4.00 4.14 / 

Seiad *not surveyed 

Thompson at bf:idge 9/26 10.56 , 12.15 11.36 

Rock at rriouth 9/27 12.02 11.87 11.95 

* not surveyed due to private property 
source: USFS Happy Camp Fisheries Dept. 
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To: 

Firm: 

Fax Number: 

Office Number: 

From: 

FACSIMILE COVER SHEET 

Charles Rich 
Michael Contreras 

State Water Resources Control Baord 

916-341-5400 

DonMool)ey 

Total number of pages: \ '-'(including cover letter) 

Date Transmitted: November 30. 2001 

Time Transmitted: 4:50 PM 

LAWOmCESOF 

DONALD B. MOONEY 
129 C STREET, SUITE 2 
DA VIS, CA 95616 
530-758-2377 
S30-758-7169 (Fax) 

UNDER APPLICABLE LAW. U the reader of this essage is not the intende 
recipient, or the employee or agent responsible,;:-- or delivering the message t 
the intended recipient, you are hereby not1tied that any dissemination 
distribution or copying of this communication ls strictly prohibited. If yo 
have received this communication fn error, please notify 11s immediately b 
telephone, and return the original message to us at the above address via th· 
U.S. Postal Service. Thank ou. 
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. . . : . •. ~ . · .. 
... .. ' : . 

., ... 
LAW OFFICES OF DONALD B. M·OONEY .. 

', . .': .·.'~; ··.:· .. : :;' ~ ........... : .. · ~ ,_ 

•• ···:.· ••• ·.,..; • ',:: • • : ~ c .. :. :· 

. . . :: '.· t.: . .. :· 
. . .... . ' . . . ... ' . ,, . -~ ;~ . ,• 

.• .. , ....... '• 

. · .. :_,ooNAto &.. MOONE~ 
129 C Street, Suite 2 · 

. Davis, California 95616 
Telephone (530) 758~2377 
Facsimile (5 30) 758-7169 
dbmooney@dcn.davis.ca. us 

. . .· : .. \ · .. ·... . ·.' : :"": 
. . ,, ,' .. ~ . : .. . :. .. . t~ . . •. :·.; -':. : 

· ·~1nithd in· Ctllfcwlla ~n~ Ot4gOlt_ 
,,,, ... . ·:··. ...... •' 

.... 

.... 

.. ·. ~·. .. 
.... ', . . ~ 

..... 
' .. ' 

' ... , . 

·. :··vEAFAcsIM1tEAND 
.. :. RE~ULAR MAIL' 

. : Charles Rich . 

November 30, 2001 · . 

· · ·. ·. Diyisioh of :Water Rights . 
·. · State.-Water Resources Control Board 
. · P~O. Box 2000 . . . . 

·.: · Sa¢tainento> CA 95812:.:2000 

; ', 

..' < '.' ! ;:: -~. ~ ,· • .: • . 

. . -~ :, · ... . ~ . .. . ..;. 

',' ... ·.' :· ·. ·, ·t ... ,' 
.. :: .. 

: . : 

·. • .. ::: . . .. 

.. 
. ·' .. · . · .. · 

':' .' .. ·_. · .. ';· 

Re:. Unlawful .Piversion of Water by Doug and Heidi Cole from S_tatishaw '.-·• 
Cre~k; Siskiyou County · · 

.,:. ·.·· 

·. . Dear Mr. Rich: · . 

., .· 
•, .~ . 

, .), ... _ 

. . . This.letter serves as the Klamath Forest Alliance's ("I<FA11).re~pOilS¢.to- · · ., . 
Janet G()ldsmith's letter dated August 20, 2001 on behalf of Doug·and:~idfCole, :' ·. -:·.· . : :'·· .. \: 

.. : anti as.a follow-up to the October 17, 2001, site visit to the fylarble Mo~tain ' . .° '·:- i,.>:. '. .. :·· ·;-;: 
. Ranch and Stanshaw Creek. KFA seeks to protect the Pl:lblic trust.aIId · . . . . . .. . . : ·./ .:· 
. · environmental resources of Stanshaw Creek and the. · ath River~ ·.Toe Coles., ·. · .'. ·:.:o:::, · .. .-. , 

, . · ·unlawful diversion of wat-er from Stanshaw Creek po , s a risk to these publ~C' . · : , ·· · . · · .\ ·: ··: 
. trust r~sources, pr.imarily coho salmon and steelhead.:.: :To this end, I<F A reques~. ·: · · > :., · .. / 

that the State Water Resources Control Bo.ard ("SWRd. ':-)take~ appropr:iate .. , · ·. ·· .- - -: · .... ·:-
. action to curtail the unlawful diversions and fo proteq1the public tiust.respurces · .. · ..... : : 
that are ~t risk from the unlawful diversions. . ). . :·. · . · ·:,·. ·: • · · .. · · · 

. The tinautho;ized diversion of water subj~i ~I'P'ol'riatio;; ~erthe .· ' : ' . ' . 
provisions of the Water Code is a trespass; (Water Code,§· _1052~) Mor~ver, .: .. · · :.:-. ::·>< ·•·· · :. /·. ·· 
Water Code,§ 1825 provides that "[i]t is the intent of'the Legislature thatrl,i~ :_._:.:...·.: .. · ·:··: :· \:-:··:·; :.· ·>:: 
. state should take vigorous action to ... prevent the unlawful"cliversion -of water·. .. .. : , ... : : .. : . .: ·: : 
In the present case, the SWRCB staff has already determined,that the Coles' ... _. . : . :·· .. .. · 

. diversion of water in excess of,0.U ds constitutes an unauthorized diver.siQJlof_:·· ·:. · ··. · · ··. · · .. :. 
· wafer. Additionally,_theSWRCB staff has determined that any diven;ion of:· ·. · .. · ·: . , ... ., 
, . w~ter for the generation of hydroelectric generation requiresanappropiiative, .. · ... '· .. -... .: . ·· :··::.· 

.wa"ter ri_ght p.em:ri.t. Th~, the Coles'. current diversion of water ftom Stanshaw . :, ·_. ···.-:·." :· ·.:::- .-· 
Creek constitutes an unlawful diversion of water. · . · · · ·,.:. ·. :·, · ·, ·. . . . .- .· 

. -: . . . .'·. . ~ .... :.. .. :: : . ·.~ 
··.· ·. 

· . . . The Coles' current diversion practices can be· separat~d into two a.r.eas: ·: .. · · · ·.-·. · .. :- . · · .. '-.:: ·. ·. -· 
First; the extent· of the Coles' pre-1914 appropriative water rights for·d<>ntes#~/· · .. •·: . :_::··: .·.:. ·., .. : 

<:and irrigation uses and whether their current diversion.fromS~ha~·(;r~ek-;.··;:.:,_: ·. , . ...:. .. :_·-:"":'.. /./-: 
. · .. • arid water use exceed any.claim to a pre-1914 apprapriative water right/~ncfthu~_-. /-.-:_;'. :;,_. · .:~· 
· ·.· .const:i;tutes.an unlawful.diversion. Second, whether the-:Coles' di\rersioriofwater ···,·.:. · .. : .-.:.: ··: ~ 
... for hydroelectric gltiler~#on constitutes ari unlawful diversion of wa.ter. ·.rtit does·. ·. · .. _.· <<· < ..... ·.··.:·-:-

.' ' ' I , , , '• ' ' ' •; 
000 

:,':,, N .. •,.,I -

,• . ,• .. ·. •' : .~ . 
. . . · ..... . : · ... ·.. ;.:: : .· ...... · . ~ 

.. . ... · .. ; .. :: . : · ..... · ·_;·· i '_"·; ·. ;_:. 
. . ; .. _.·_-_>, · .... :.-.\.->: >?: 

. .. .·.· .... 
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,• .. • 

. ·· ... 

..... 

Mr. Charles Rich . •', ,, .. • . .. . . . ·: 

. November 30, 2001 · 
:Page 2 

constitute an wtlawful diversion of water, then should the SWRCB tak~ action· to: 
prevent the unlawful diversion of water as provided for in _Watet Code sections· .. _ 
1052 and 1825?. As discussed below, the Coles' current diversion of water . . ·. · . 
exceeds any pre-1914 appropriative right for domestic and irrigation ·usesi . . · .· 
Additionally, the Coles' do not possess a pre-1914 appr9pri(ltive water for . 
·hydroele~c generation. Finally, and most importantly, the Coles' unlawful 
diversion harms coho salmon and steelhead. 

1. The Coles' Current Diversions for Domestic and Irrigation Exc~d· Arty ... • . · 
Claim to a Pre-1914 Appropriative Water Right . · 

.,· 

...... . : . 

.... ·. ,' 

Assuming the Coles can e~tablish that they are the successors- in iriter~tto ·. 
· . tli.e:Stanshaw pre-1914 appropriative water right, any pre-1914 appropriative .. · · · . 

water right.is limited to the amount of water·put to a reasonable and beneficial· . ·. :.. . 
use. (Water Code,§ 1240;.Smith v. Hawkins (1895) 110 Cal. 122., 127,) The.SWRCB · . · ....• -• 
staff has concluded on atleast two occasions that any pre-1914 appropriative · · . 
water right is limited to approximately 0.11 cubic feet per second. ("ds~'). (Se~ . 
letter dated September 15, 1998 from Harry M. Schueller to Doug Cole .· .. 

· · ("Schueller. Letter"); and letter dated February 4, 1993 from Katherfrte,.Mrowka to· 
Robert and MaryYoung; see also 1963 DWR Bulletin 94-6, Larid and·Watet Use in_ 
Klamath River Hydrographic Unit, Table 4 at p. 55 .) DWR Bulletin 9~6-s~tes_that. ·· · 

. the total ·amount of water diverted for use on what is now the Coles' property is · 
362 acre-feet; a portion of which was for hydroelectric generation for .which no · · 
pr:e-1914 appropriative waterdght exists.. . l . : ·. <. < ... • 

.• ·. Althou,gh the Coles que~tion the_5WRCB's es~~te for the waterdemapd. ·. 
for the·uses·on Marble Mountam Ranch, the Coles. pr~de aj,solutely no·... . · . • 

. evidence to dispute the estimated demand and they p}),vid~ no altemat~ . :: · 
· estimate of a higher demand. The Coles argue that ~: Hayes believes that he 
. _may have underestimated his.existing uses becausejtwas ba~ed upon-~ single 
. flow measurement at a time w,hen he was not irrigating. The Col.es, -however, .. 
. : .provide no evidence to support a higher demand'rate a~thattime_. Morecyer,.as· 
· indicated· in the SWRCB; s September 15, 1998; letter, the informatiQn. contained· . . · 
in DWR Bulletin 94-6 was verified by Marvin Goss, Forest Service hydrologist; · · :. >.: :. · · ·' ··· -= 
who lived on the <;:oles' property while it was under prior own~p- ''Mr .. G9S$ · . · · . ; .. :··:. · :-_ 

: evaluated the ~pacity of the ditch as well as measuring the ~aual attiotµifof-: · · · · · 
.. · water put to generating power, and found that water had been used· at. a_ r~_te of .· , 

0.49 cfs for many years. M~. Goss determined ·the flow capacity of tl,.e ditch to be.:_. ·. .. · · ·.· 
1.25 cfs, limit~d by a low point in the channel." (Schueller Letter at p._ 1.) : · ·. - ·. ·. ;·. · · · 

.. 
. . ··.'·: .. ,· ... 

The SWRCB's September 15, 1998, letter indicates that in.1998,·the Coles. . ·· · · .. .. . 
. . constructed a·reservoir upon their property. Any claim the Cole~ may have to a . · · · · 
. . . pre:-1914 appropriative water does not support the di'vetsion of. ~ater to a. ·· . · • .. · · · 

reservoir constructed in.1998. Such use constitutes an expansion .of the wa:ter . ·:. .. · ··.- ··· 
· · · righ_t for ·which an application to appropriate water. must be _filed.· Even though . · 

· the. SWRCB brought this matter to the Coles' attention over ·three ye~ ago, it is- · · .... 
KF A's understanding that the Coles continue to use ·of the reservoir and have not ... 
' . . . 

· .. , .. · .. 
. ····. : .. 

. . :. : 

WR-6

000893000893



11/30/2001 18:01 5307587. DONALD B MOON~ PAGE 04 
'· •' . 

... . 

. ·. 
. . ', : ': 

,• ~ . . . 
· Mr. Charles Rich ._:_. . 

·: November 30, 2001 
. Page3 · . . . •, : ; 

I , ' • ' :. ' ~ • • '. : 

. . ' . . 
. . .... 

•·. filed any application to appropriate water for such us~ .. This co11$tihlt~s ~ .. · . · 
1mauthorized diversion of water for which the Coles have made no attempt to 
remedy. Thus,. the SWRCB should direct the Coles to cease .. and desist. from •. ·· .. · · 
diverting water to this.storage facility, unless and until the Coles obtain a permit .. · .. 
for such use. . . . 

At the site visit on October 16tti, the SWRCB staff measured the flo~ of 
. Stanshaw Creek at the p9int of diversion ("POD") to be approximately 176 cubic · · 

. feet per second ("cfs"). The Coles were diverting approximately SO·percent.~f. 
stream flow. At the time, however, the Coles were not generating any power ·. 
from the diverted water. Thus, the entire diversion was for doIJtestic and · 
irrigation uses. This ,quantity of diversion exceeds the Coles' pr~ 1914 · · . 
appropriative ·water right for domestic and irrigation purposes .. As indicated in. 
the SWRCB's September 15, 1998, letter, the Coles' pre-1914 appropriativ:e water 
·right for domestic and irrigation U$e is limited to 0.11 cfs. This amountis 
supported by Katherine Mtowka's February 4; 1993, letter to the.Robert and·. 

· Mary Young, the Coles' predecessors' in interest. · 

. . Based upon the substantial evidence, and essentially, uncontested . : .. ·. . · · · . 
. . evidence; any quantity of water diverted from Stanshaw Creek use<;i for. dom~tic: 

· · and irrigatiort that exceeds 0.11 cfs constitutes a trespass and unlawful diversion·,. 
of water .· . · . ·.· .·· .. ·. · ... · , . 

. . . .. 

2. The Coles~ Do Not Possess the Right to Divert .ater For Hydr.oelecrtric · 
. G nerati rt . . . . 

: · · The C:ole~' August 2ott- letter implies that the cl.\es have a:pre~1914 . .. . .• 
appropriative water right to divert 3.0 cfs from Stans11¥w C~l<. The.subs~tial 
evidence, .howeveri indicates that no such water rights..'exist and Uiat the. Coles' ·. · 
cu:rre~t diversions:~onstjtµte a trespass and ~awfy¥diversion <;>f wat~r< m fa,c;t;. 

·· th~ evidence subnutted by the Coles, as well as. D#{g Cole'~· own admissions,. ' .. 
·. demonstrate that hydroelectric generation began after 1945 and hasil:'lcx:eased. ··.: 

. ··.since that time. In a letter dated April 9, 2000, from Doug Cole to·I<onrad_ Fisher,. 
· Mr,,. Cole stated that: · · · · · · .. · · · 

Initially, the water was used primarily for mining and .for . 
irrigation of food crops. In ensuing years, uses shifted.to 
agricultural ~d domestic and, in about 1945, to the . 
additional use of hydroelectric generation for the ranch, v\iith · 
no increase in stream diversion being required. · · 

· (A copy of Mr. Coles' April 9, 2000, letter is attached as Exhibit A7) 

.·•· .... 

.. : .. 

·- ' 

.. : 

. Mr. Hayes' April 30, 2000, Declaration submitted with the .to1~· August · _. · .. . · · . '. ... .-_: 
20th letter also supports the conclusion that hydroelectric generation has been·· . .' · : . · ... . . 

· ... expanded over the years. Mr. Hayes' Declaration indicates that in 1945.,. there · .. · · · _ . . . . _. _ 
existed a 4 kw pelton wheel which was upg;raded to a 9 kw pelton wheel, and'in ··. . •· ·. . . · __ . . . : . 

.... ... ·' 

. . ·. 

: . · ... 
. . ... . ::: 
.. 
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~· . . . ... ' .:··.:· ~.,· .. : . :·· . : ·. . ~· 

.. ·· · .. .: · .. · : ·Mr;· .. ~Ies Rich .. · 
,, . .. . . . 

: .. , .: { ·. ', · .. .'·:·::-::' ·. ~:.: .'·/· · .... 
·. : :.\: ·.::_ .. \\.:. :_''.' . .' ....... <·· .. · 

.. '. Navembet 30, 2001 
· .. ··.· · Page4: · 

· .... . . ·., ',. .. ,"• .. 
. . . . : . . : .-~ '. . ·: 

_:,: ,•,' . 
. :: . ,: .·• .... ·' . . : . . . . . . .. 

...... 

. ~ . ' . \ 

. . . . ' 

' . ··. 

'•• 

,·' 

·-·.· 
,•, .. 

;· : .: .. ·~ .. : . 

'' . \ . ,,: . 
::·,·.: :.·:t 

'.. ·' 1965, upgtaded to a.100 kw pelton wheel. It should be rtoted also,~ dis~usse~· ,,:,:::. ·.;:·-..:.:;-: ·.··.:. :·; :· ·.:' 
. a~<>ve, in 1963~ the quantity of water being diverted from Stanshaw Cr~k was-::. ; ·.: .:.\,.· ,::· ·.:··.···.: 
·0.4;9 cfs and the ditch capacity was only 1.25 cfs. · · · · ; ··: · < :;>··. :. · 

. ·.:··· ...... : .. 

. The evidence supports Mr. Coles' statement that in aboµt i945,:the:r~ch : .·. ·. _ .· · ·, · ... : :;. · '. · ... · 
began hydroel~tric generation. Mr. Cole's contention, however that no·in,crease·· · · ... · . _:· :. ··: 
in·~tream coritetltiori thatsuch use did not increase the quantjty-·of w~ter diverted: ·, ' '. :.-<: '' : 
rrqin.Stanshaw Creek is not supported by the evidence, in lighfof the fact-~t. .... /: .. ·.:_:.:--:· ·> ··: .. 

. ·theColes seektodivertupto 3 cfs forhydroelectic generati9n: an a.¢ounts~·:· : ··:·.· .. . ··. ·· .. 
ti.rites greater than previously documented uses from Stansfuiw Creek. : · · :· ·_: .·. 

. . ~· .. · .. 
. . :The Coles' August 201n letter provides a description o( the history _of uses : . . : ··, , .. . . . .... 

. ·in ~hich ifdescrib~ hydroelecctric generatiort as one of the,}.listorical. uses·9f.··. . .. :. ·. ·:': •! · 

'. 'water on the ranch. This discussion, however, fails to state when:sud\ '' : ' . ': . . ' ' 
· . _ · · hydr.oelectrk uses commenced. The Coles' letter impli~ that since axt old p¢lton .•. .- , ':- ·· .. : 

· · wheel w~s used for the·generation 0£ power, the date power.generati<?n-: · · :. '.' .. _ _:· ·. '<> . ·.: 
con;tlllenced can be traced to ~e age of the pelton wheel. This does :J;lOt ~ow for ·. · . . . · : · .:· .· ·/ 

· ~ possibility that when ·power generation began in 1945 as acknowledged·by · . .'.. - .. ,. . ·.: : 
,. Doug Cole, that the previous owners used an olderpeltoo wheel .. · W-ithot1tsome-: .. ·:. ··· 

type of corroborating evidence, the mere existence of an old.pelton.wheel does.·.· · 
· not.establish a pre-1914 appropriative water right. Additionally, the.mere·, ... '. · .. . .. · · 
_ existence of a pelton wheel does not establish that any claimed water right has · ., .:. :·.· .· .... , ,· ::·: ·· 
been ~ntiituously used since 1914. Finally, the old pelton wheel~ along with'Mr .. ··. · ·:., ··· ,; · 

. Hayes' Declaration does not address the iss.ue that sin~,; 1955, the ran& has,.: ::- · : :> . , . '. '.··:·,.-
increased its use of water for the hydroelectric generaw.m. A trend £9110:wed :by . .. · ·· ··:.· · 

·,.:.the Cores in.their current diversions. l\ . · . . . : ·.··. , · .... : . ;··.· .··:·:< .. ··:: 
3. The SWRCB Should Direct the Coles to ~ase·All Unlawful .. /· · . . ·/ /·:' . . ·. :' .~ 

· Diversions ,,' .. · . ·· . .. . . , ... . . . 4- , .. ' ,, .. : 
· The Coles state ·that KF A failed to provide ~factual basis ~t the Coles'.,·. :··: :>· ·: ... :·: ·; .· 

.. .- ~yersion is adversely affecting fishery resources in the Klamath .Riv~~ or. : . . . ·. ·. · .. _.: .... ; .;_: .·: ·.· ,,·.; .::· · 
.'.: .. Stansha:w Creek Adpitionally, the Coles' assert that no specifics ar,fgiv~ ·of jusf · · · ·:., .. :,.~ /' .. < , 
.. how their unauthorized diversion of the waters of Stanshaw Cr~ a~e·#f~g :; : .. i-' ··...-: :· · . .-_, ·. : .. : :·. ·.: 
·.· ei,tl:ler c;oho· sahnori or steelhead. · · · · · :'· · :"... · . ·. · 

·.: . : .. : ~ ,•:: ·. ~ . : : :: 
.. : · · 1.'hes·e questiorts were answered unequivocally at tn.e sjte visit, as well.as: .... <:: .... ::: .. ·· .. :.-:,:._ 

'.iit the NationalMarin~ Fisherie~ Service's ("NMFS") November 15,- 2()01, letter:.to · ·: .:"·:·,;-_: .,:> ·::-:: 
· . .-Ch,tles:Rich There·ts uniform agreement among the fisheries biologists. th_at ,./: .. :,-.. ··.::-··.:·,.·.· :::.-_··_. ·. 
: .. h~ye visitedthe·Stanshaw Cr~k and analyzed·the.impacts of the:Co.lesr.:.·.: ·. :·. :: :>:·· .. _;_. :· :: :· ..... / ·, ... 
· ·:diversions th.at-the theririal. refugia at the mouth of Stanshaw Creeld.~.-an·. · ·: :· .·. · :_.. />; .. :_·'., .·::./ .: 

important habitat element. (See NMFS' Letter dated Nov~b~r l;i, 2001, ..... · . .'. ><./·<.-.,.; ~· .. 
. Memorandum dated November 29, 2001 from Terry D . .-Roelofs/P.rofes.s.ot~ ,>· .· . _.::.,. : .. :' _:: . . <; ·./ .':\.-:· · . 

.. : Department of Fisheries.Biology, Humboldt State University (Exrub~t-B);.and : \. · . .:·. ·:.: ...... ·:. ,·/( ·.; 
:·' :Memorandum dated November 30,.2001, from Toz Soto, Fisheries .Biolpgist~ .... ·. \., :· · :; . . , .. /. ·:.: 
.. · K.ar'uk Tribe, Department 0£ Natural Resources (Exhibit C).): ·As indi~ted:in: ·:.: .. : .· · .. -.,,::_ .. >' · ·.· ·. · . .'::' ·-:: 

· .,·· NMFS' letter, and by'Mr.-Soto, the natural flows from Stans~w .Cr~k pxJ>Vidtf ,··· .. >:'./ .. : .. _' ,.: ..'.: 
·-. . '•', . '.: . . . · .. ·· .. · ,.•'. "·.:·,··._.:· ...... ·~:·.·.·.: ... ~· ... ::. 

.... ? . .. . . i:: ·.· ·,··:-/:>\·::·:~~: /;: .. :·-~ .... ;: 
. :. · .. :;.-._:_ ,;· --r.:.:-,:_-::::--::: · .. 
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. . : ·.:": ,, 

.. , . . · .. 

·· Mr. Charles Rich 
November. 30, 2001 · 
Page-5. · · 

. : .. 

:,. 

.·' .· •' :. .. : · .. 
the necessary cold water to provide a thermal refuge at the mouth of Stanshaw . . . · · .· .. :· · . 

· Creek. · . : · · ·· .: 
. . . . . . . . . . . .. 

. · . Currently there exists no ~stream flow reqtiirem~ts for S~haw Creek:: 
As: a result, without any regulatory oversight, the Coles have diverted up to ~.O . · ·. . . . . 
ds from Stanshaw Creek regardless of amount of instream flow remaining ii1. 
Stanshaw Creek. The·United States Forest Service's flow da_ta from September·.· .. . 

. · 2000, indicates.that the Coles were diverting nearly 3.0 cfs frQm .. Startshaw Creek ... · 
when there averaged only 3.26 cfs above the point of diversion. ·Thus, flow at the .· 
culvert averaged less then 0.4 cfs. (See Select Middle Klamath Tributary'Flow 

. Summary, Table 1: 2000 Low- Flow Discharge Rates~ Exhibit D) . · · · 

According to Mr. Soto's review and analysis, "Stanshaw Creek°i,r~vides 
important thermal refugia habitat or anadromous sahnonids in the I<lamath 

. Riv~r." (See Exhibit C.) Additionally, "[w]ith proper flow, habitat in Stanshaw 
Creek is suitable for sununer and winter rearing coho salmon."· (Id.) The Coles' .. 
currenfdiversion limits .thermal refugia habitat at the II\OUth of.Stanshaw <;:reek; .· 
(Id.) In .order to maintain a properly functioning thermal refugia ;habitat.at th~ · 
mouth of Stanshaw Creek, the water diverted from Stanshaw Creek must be. · · 

· returned to: Start.Shaw. (Id.) · 

In Professor Roelofs' analysis, he .concluded that:: 

It is my professional opini-0n that diversion of w~ter (up to 3 cubic 
feet pe~ secon~, most of the ~ummer base flo:tw, · om sianshaw 
Creek m to Irving Creek during the summer · , early fall months 

' .. 
poses a threat to coho salmon and steelhead tr . t: Direct . 
observation (mask and snorkel) surveys ancl elJ#trofishing _data · . 
show. that juvenile coho salmon rear in lower S~haw Creek·· . · · · 
b,etween the ~~th Riv.er and Highway 9~~ducing the low :: 
summer flow m this portion of the Stanshafo"'Creek decrease$ the 
a:mount of habitat available for coho salmon and may lead to ·. 
increased daily temperatures, both of which could co:nstitute a_talce 

' .. , . ··~ 

,:.·. 

of this federally listed species. (Exhibit B.) . · 

The reduced stream flows also limit access to the creek for adult arid· , ·. ·. , . . . · , ... , . ·.-
. ·. juvenile salmonids. (Exhibit C.) The redu(:ed flows and .velt>C:ity also reduce _. · . :·. ·.: ... - . · · . ·,. ·. 

-;. adult spawning, and nest building opportunities in lower Stanshaw Cr~ek. (Id.) . ~ . · .. ·. : · · ... · 
· Another problem with the Coles' current diversion practices is that th~ diversipri · .., .· _·. '; 

intake is not.screened and salmonids are being entrained-in the diversion ditch.· · ... 
'(Id.) Finally, the Coles' rock dam has no ability to control or me~ure the. amount . :_ · . · . ·.: . 

. of flow diverted from Stanshaw Creek. (Id.) · · · . . . 

· · · Based upon the.foregoing, substantial evidence demonsti:ates that the ... · · 
· Coles' curr~t diversion practices have a direct impact .on coho atld stee~a·d, as· 
· . well as their habitat.. The Coles,_ however, have offered no e~pert opini,on or 

~alysis as to the harm and potential harm resulting from their unlawful . 

' . 

. .· . 

. . ,' -
: . : 

·. ..· ··.: .... 
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. ·/.· ... :\, ... · .. :.Mr:.C~lesRidi . 
· .. · ... ·. · · ... November· 30, 2001 
.-':' ... · ··.,.-Page·6 : · 

•' ,•• 

·'·· 

· .... ·• :_ . ·.· 

/., ... 

. • ..... 

.· ,·. . . ... 
.• .• :,1 • :'.'-.. : .. • • 

· , diversions. : Such hann to and potential hann to coho salmon and st~elh~ad ' ' ii · · :. · · · · · 

:justify, and in fact mand,ate, that the SWRCB direct the Coles to cease· th~it. · .. i . . · · .·: .. ::_;·:: : .... :·<· ·'.·: 
. : unlawil,tl dixrersions µnless.and .until the Coles obtain-az:i appropriatjve wat~ .. ·.· · . · · .. :, .. ,.,-: .. ·. -: ·:: · . 
. · .:rigllt arid have tak~ appropriate steps to ensure that the downstream res~utces ··\.: ";./ .. : ... .': :> · . 

. . ·. are:I\ot harµ'1.ed by their ~version.. · · .· . : · ·., .: .. : : : · .. _. :·,/.''.' .:·.· ;"··· 

C6nditions to Protect Public Trust Resour-ces MustBe .J:rnposed 
.. ~ ... 

. 4~ 
.· .. ' .·, 

,._. . Upon Any Future· Diversions · · · · · . : . ·.. ~ . ~ ,' : :- .. 
. '. . \·:·: •. .::· :· . 

. . If the SWRCB·does not direct the Coles to cease tli.eir unl~wfufdiversio~,.::·\ :.::_ ::. :< 
·. thiail. the· SWRCB m:tist require that the Coles maintain a inirilinum. instream fl9w_· .:. ; ·:<.\·i·. ·: .. · .. 
:·in Stanshaw. Creek below the pomt of diversion and below the Highway .96 : : : ... · ' .... :. •:' · o:_· :, 

· .: culvert. · · · · · · ·· ·· · ·, · 
·.,' ,.,,. h 

.·, If the SWRCB allows the Coles to continue their unlawful div;rsions;.thEmt. 
a~ an absolute minimum, it must impose the conditions outlined in ~S' ·. ~ . - . 

· November 15;.2001,:.letter, in order to reduce any harm.to downstreain habl~f :.: : ... 
. and public trust resources. Such conditions include returning the.flows·to :· . ; : · ·. · .. · 
. Stans,h~w Creek before,creek crosses Highway 96; install a fish screen at_ the · ' .. · ·:.·) . .'. ··:· , . 

. . . · point of diversion, i.n$tall a. div~sio:p structure at point of diversion in otd-er ~o-. • · · :" .:: : --~ 
.. control and limit th~ :quanpty of water diverted, install stream flpw measuring,. . . :. .. ,, 

: . device at the point of diversion and the point of return 01'\ Stanshaw Cree~;., ... :.:, . 
. . provide access ~o p.epartment of Fish and Carne and N'MFS for monitoring ... :· . 

. · .. Finally, the SWRCB should impose minimum instreamiflow _and bypass· . .. . . ···. · : ·,·: .. · >t ·.· 
·. ·requirements as recommended by NMFS. .. · . . · · · · · ·. . _ . . " . . . . . . 

,:._ ..... · .. · 
.·.·: .·' 

. -~-. 

. . ~·' . . ·:·.·, 

.: : 

. '• : .. 

. •' :.: . .-·:: .. · · ... 
. . ~. 
. .. :. , ,, 

.·. \· ·· ·l\s ~y In~tream flow and bypass·requii'.eme~ts~:~::time wo'4d ortly:be:(:·.·· ·:·.:,·:;:::_:>•>: .:· :· ,~~ 
:intetmt, pending.the $WRCBts·.consideration of th~ Col~s1 application, to· . ;:: ::·: ·.: :=- :::·:· ··> .· .;··., -
appropriate.water,.KFA retains the right to reevaluate ~e minim.um byp:ass and_< - -·~ ·: 
inst:ceam flow recommendations, as well as the poi91;6£ return to Stanshaw·. . · 

.. · Creek, KFA determines that such activities raise aYek t~mpe.rature and/or harm . . ..... 
. .. , fishand_:public~sttesources: ' · · . :;: ..... :·. :···· : .. -:..' -~ 

. . . . ·: .. :·· ... :· ·.-

q::.. Janet Goldsmith 
Felice Pace · .. 
Michaei Corttteras 

• .. ' 

_:·. Attachments 

• I 

.. ' ... ~ ~ :: --: . 
. . ,' .:. ·.. .·.·. :.. 

••' ··,· ..... 
;, .. ··· .. 

,, : ~·· .. :. . •. ·, ... 

.. · .. - : ~ ' : . . : '.: ·: 
. :·: . ... :.·· . : . . .. •. 

. . . :: .· 
'•. . . ,, . , :.·· 

,'.-' ,I :, •,' •. 

. .. · . ~.. . . : ~ : 
. . . ' ·: ; ;. . .. . ', : ' ... ·... ~ .. . -

",,··· . ::; :··:/.:,>? .. :i_·_.=;::·. 

. •, . •,• ~ ... ~· : ·~:· : .. : ; ·. ·' ... .., . . . 
·.. . . .. 

. · . .· ~ : ... . :: .... . : . . 
. ., . : ::· .. , . : .· .. : ': . . ... ~ . 

~ ' :, ' ' ·. . . 
••• • ••• •• • • ••••• •1 ·::·:: •• :.· ' :. ' ' 

·I :· . . . . :· .. : ..... : ... ; ·.··. . .. .. 
·. '·;:,\.·,.:;::·:_.<.,;,-~. '. ' .... ·· .. :· 
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Konrad ·Fisher 
1721- Court Street 
Radding, California 

Dear Mr. Fisher: 

.. · .. 

April 9, 2000 

96001 

We have recai vad a copy of your protest of water rights applic;:atiori ·:. 
129449 and hereby wish to respond to your concerns. 

Our app1ication has resulted from the process of the State's ongoing 
review of water usage in the State of Cal.ifornia and the. consequent. 
updating and refi.ning of all water usage pazmits. We currently 
operate a sixty-acre, year-round guest ranch which borderd- on the~ 
Klamath River and which lies between Irving Creek to the east and 
_stanshaw Creek to the west. Water has been continuously d.ivartad 
.from stanshaw Creek to t}µ.s property since about 186.a., Initially, the 
water was used primarily for mining and for irrigation of food crops~· 
In ensuing years, uses shifted to agricultural. and domestic and, in· 
about 1945, to •the additional. use of hydroel.aetric gene.ration for the 
ranch, with no increase i.n stream diversion being required. 

In ,the secood.im:.casiaph oL the application notice, the wording: is 
sud) a.5 to suggest that we have the intention of diverting nv water . . . 
u:om 6taru,haw creek when, in fact, . we are not. Apparently, tqe 
wording here ~s stari:dard for all water riqhts,applications,. 
r~ardl.ess of the specific nature of the· pro· ct(s) involved. 

. . 
'. 

as aurs, re,;ardless of how long it bas heeri gp,sration, ,..st noit be. 
fo:z;ma.lly permitted- / . /.< 
Approval of this permit application wil;l r 

nc.t. injure any existing water r.ighJ:$, sinca no reduction iil 
Stanshaw creek flow will result. 

D.Oi;. rasu.lt in any adverse impact on the environment since 
nothing in the project description calls for any changes . . 
in the habitats bordering on the existing project. The po.wer·.: 
plant in question is situated within a waterway closed :to · · 
migratoryr fish by a culvert under highway 96 and. cannot, P. 

therefore, have any adverse effect on mi.gratory fish. The ·; . 
existing project has been careful.~ studied by rep,resentatives. 
of the state Department of /Fish ~d Game .(Yreka. ot"fica),. the< : · . 

(Page 1 of 2 pages) 

. ; 

., 
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Federal Department Of Forestry, and the State Water Resourc'es 
Contro1 Board and n.9 coipplaints have seen registered ,by any of.· 
these agenci.as regarding the heal th of the ecosystems "' 
adjoining the projact. 

- not work counter to public interest. In fact, the_axistance 
of the water canal a.long which the generation plant is 
situated provides for a better year-round flo1'1 in Irving '"f#'.,z 
Creek, thus aiding fish spawning there. In addition, property: 
ilrmedi.ate1y to our southwest, owned by a Mr. Neil Tocher, is 
supp1ied by water diverted from our system. Mr .. Tocher has 
responded favorably to our permit request. Final.ly, the 
.ope.ration of our hydroe.lectric plant e1iminates the need for 
our dependence on over-burdened public utilities.- · 

.,. 
- ~ be contrary tQ any laws, either county or state. 

our· current diversion of water from Stanshaw Creek is 
authorized under a pre-1914 water rights ~greement which is 
on file in tha Siskyou County offices. • ' r 

P1ease.recohsider your protest of our application to.preserve~ 
ex;p;md) a project which has been in existence fo.r over 55 years and 
which is essential to our livelihood. If you have any questions or 
further ~oncerns, please contact us direct1y at the address or.phone 
number gi VQI1 below. /. 

t ~c:are1y, .. 
. I, __:\ ... \.al..9-

ble~tain Ranch 
Douglas and Heidi 
92520 :Swy 9& 
Somes Bar, calif. 
(530) 469-3322 

Cole, owners 

95568 

('Page 2 of 2 pages) 
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' 

29 Novcmher.2001 

To: Whom It May Coacem 

~4:JA,~ From.: Terry 0. Rock, Professor 
. . 

· Subject Appropriative Water Rights Application 29449 on Smnsba:w Creek 

&m::ra1 moadJs ago I was asked by Mr. Konrad F.isher tD n:ndcr an opianioii. 
regarding a water rlgh1s applicatiQD to diwrt water 1rom Stansbaw Cz=k, a 
Klamath River txibutmy in -Siskiyou County, California. Oil 17 November 
200 I I inspc• tcd the portion of S«anshaw Cn:ck betwt=ri Highway 96 and 
the Klamath River. Joining me an this site visit were Dr. Walt Puffy, . 
Leader, Califomia Cooperative Fisheries Research Unit .at HmnboJdt State 
University, Mr Toz Soto repxesenting 1hc Karuk Tribe of California, and Mr. 
Michad David Fcfiaws, care1abr of the Fisher R.anch. I have read an 
Environmental Field Report written by Robert E. ~of the California . 

. State Water Resources Q:mtml Board descn"bing a • , . vim to Stansbaw 
, ·· · ~~-~"~~attended 1;,y 1ept'8d•t1tiw:s of the National i ~ . .F~ Ser.vice, . 

·• ·. · · California Department ofFtsli and Game, Karuk 1'n~ of Caili"omi,· a(~· · · 
sc:veml non,-agc.ncy pe.rsoand. I have also reviewed_ a,~ da1led 1 S · 
November 2001 by James R. Bybee ofthe Narioo,i~ Fisheries . 
Service addressed to Mz' •. Charles Rich oftbc CaJifumia Sta Water · 
Rcsource:s Control Boanl 

. . 

It is my professional opinion that divcaion of wat.er (up to· 3 cubic feet per 
accond, most of the "1Jrn111Cr base flow) from Staomaw Creek in to Irving 
Creek during the smmner and early mil months poses a tbmat to coho 
sabnon and steelhead trout. Ditcct obsc:rvation (JDMk and snor.kle) surveys 
-and eledrofisfring data show 1bat juvaille. coho ,afmon rear in ~ · -
:Stamhaw Creek~ the KJamatfj River~~ ~Redu,#ug·the 
Jow summer flow~~ portion of the Stanslfaw Creek~ thf: 
·amount ofbabitata~lc fur coho salmon aodmay lead to~ daily 
'temperatures, beth of which could cxmtitute a bib ~this federally listai 
species. I believe that~ cancems should be ad'dsased before.APt,lication 
2944'9- ,is appmved.. 

I Ha.- S1111et • ,A,aim. C:liltani& 9'!:l-1299 • ("'7} 126-39.53 • Jiu (",u"7) l2IS-1'CMO 

PAGE 12 
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PAGE 02/eJ2 

Department of Na 
Post Office Box 282 
Orleans, CA 95556 

Administrative Offi(e 
Post Office Box 1016 

Happy Camp. CA 96039 
(530) 493-S305 Fax (530) 493'-5322 

Karuk 'nibal Health Clinic 
Post Office Drawer 249 -

(S30) 627-3446 Fu (53 ) 627-3448 
. Orleans, CA 9S556 .. 

(530) 627-34,2 fax (530) 627-344S 

J.Jetim'!ll:1tm1ofNannl R.--.. No~ 3~ 2001 
:oom:IICll.ta &ansbaw Creek Di'vasion 

2. 

4. 

s. 

7. 

pl'O\lidell impadant tbmmal mftlaia habitat for~ sahnooids ia 1be 10..,,..,, 
l!i&lll~i:m uaiag 1IIC CL.:itlk h1c::ludc c;n,h11paicd coho saJmoa. wefhca4 (ftlfideur llbll ~) 

~IJUU. W'idl Pl'OPW flow • .babitllt to Stanabaw m,ck is lllitablc 1br ..,,,,.,,., lad wimer 
-.i:am. Duriq.....,,..... mCllllbl, mu,,.,....,~ JU...-.__....,...._ an become 

._JOm·ia JJlUlt W cold-water 1bama1 :re1bpi IRll8 moc:iated with tribl11ary mombs 
). Large bowdars near file dUJldll of the ens~ with adeqlllll cold .. -..11ow 

ltpmbaWC:n* eould provide habitat IUdllblc 1br adult,...,,.., .. u.d e.ad,prigg cbinook 
~ at crNtm&Rdba pravidit oritlcal tbamal ... fbr CJldmipll~ . 

,._Dini lldnlts. Loss of flow from Stambaw Czeck limits tbe m of the coJd---pluml 
limits acce11 up 1he· aeek for coJd war Jeeking •bnanida. SJ*wnioc ad 1111t building 

bo and .. u-.. limLt8d by 1m di.vaion. With .. .,..,.,... floWI, ..a,liabed 
atdslcofbemg~ 

divasioll limits thermal mugia habitat~ with cold water input to the 
Klua,atb. Rivar. l>lverrad watllr i:nuet be returned 1n mamtain ptOpdly inndlnoint 1benba1 remgja 

at the mouth and in 1be lower n:ach of the cr=k. 

to the cnek. tbr adult .llldjuvenile ulmoni¢t is limited ~·of the di'WlfflOG. 
COIIUCtjm·,iy ti:, the 1er11pcntua:-fmpaired Klamath Ri'YCI' DlU8t be m,i,-nccl 1D allow mtpdon of 

depeodw 9l!m.omda into Staosbaw Cad. · ' · .,_ lt-~ · - · · ·· · · · ' .. · . ff' .. . ... 

dll'C:ntci· n intake is not saeeaed am sabnooicia arc beins cmzamJ. i11 t11e d1versioa dlfolt. A ·.: 
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WHO CONT ACTED 

Jane Vorpagel, 
Dept. of Fish & Game 

STAFF 

SUBJECT 

LOCATION 

NOTES 

• CONT ACT REPORT 

METHOD 

IPhon~ / Site Visit 
(530) 225-2124 

Michael Contreras, ESIII 

DATE 

Tuesday, November 27, 2001 

(916) 341-5307 / mcontreras@waterrights.swrcb.ca.gov 

Complaint Lodged Against Cole 

Stanshaw Creek/Irving Creek, Tributaries to the Klamath River 

Phone call to Jane Vorpagel re: "best professional judgement" and requiring 
2.5 cfs. 

Request explanation of how 2.5 cfs was arrived at to "maintain connectivity 
and an adequate channel." 

How will additional flow increase the refuge provided by the plunge pools? 

Stanshaw Creek retains its accessibility to the Klamath River by the tender. 

Jane, this is MC. We received the memo signed by Gary Stacey regarding 
the complaint investigation related to Doug and Heidi Cole on Stanshaw 
Creek. We have questions about the proposed bypass flow requirement. 
From your voice mail greeting, I understand that you are currently in the 
field. Please telephone me at (916) 341-5307 to discuss this matter. 
Thanks. 

Her voice mail greeting indicates that out in the field or on vacation from 

-----------r:n/26 - 12/7 J \ . 
"- , --
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.. 
• State of CallfQmla ' • 
'Memorandum 

To: ~ Mr. 6S:dward C. Anton, Chief 
Division of Water Rights 
State Water Resources Control Board 
Post Office Box 2000 
Sacramento, California 95812-2000 

From,~nald B. Koch~:.~ 
ou Northern California-North Coast Region 

Department of Fish and Game 
601 Locust Street, Redding, California 96001 

• 
Date: November 20, 2001 

subject: Complaint Investigation Relating to Application 29449 Doug Cole - Stanshaw Creek, 
Tributary to Klamath River, Siskiyou County 

The Department of Fish and Game has reviewed the subject application and attended 
two site visits with State Water Resources Control Board (Board) staff. The first field 
investigation was conducted by the Board's application and environmental section on July 26, 
2000, and the latest complaint inspection was held on October 17, 2001. On March 17, 2000, 
we submitted a protest on the application which was accepted by the Board on April 4, 2000. 
Our protest is based on adverse environmental impacts which could result from reduced flows 
in Stanshaw Creek. Both the complaint and application refer to an existing unpermitted 
diversion of water from Stanshaw Creek. 

At the time our protest of this application was filed in March 2000, our primary concern 
was protection of anadromous fish habitat in about a 0.25 mile reach of Stanshaw Creek from 
the Highway 96 crossing to the stream's confluence with the Klamath River. On April 27, 
2001, the California Fish and Game Commission (Commission) accepted a petition to list coho 
salmon north of San Francisco Bay as an endangered species. Consequently, coho salmon 
are now considered as a candidate species pursuant to the California Endangered Species 
Act (CESA). On April 26, 2001, emergency regulations adopted by the Commission pursuant 
to Fish and Game Code Section 2084 went into effect. These regulations remain in effect 
during the 12-month candidacy period and authorize the incidental take of coho salmon 
resulting from diversion of water. The Commission will likely make its final listing decision in 
early June 2002 and if they decide to list the species, the current Section 2084 incidental-take 
authorization for water diversions will terminate. After listing, take of coho salmon will be 
prohibited unless authorized under Fish and Game Code Section 2081 (b) or 2080.1. We urge 
the Board to consider the implications of their actions regarding subject complaint and final 
decision on water rights application #29449 in light of Fish and Game Code Section 2053 and 
the potential listing of coho salmon next year. 

During the complaint inspection, we were told that the merits of the complaint would be 
reviewed within 30 days and, therefore, we are submitting these comments and 
recommendations for the Board's consideration. Formal protest dismissal terms will be 
submitted to the application unit at a future date. 
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Mr. Edward C. Anton 
.. ~ov~mber 20, 2001 

Page Two 

• • 
Federally Listed coho salmon (Onchorhynchus kisutch) are known to exist in Stanshaw 

Creek. Coho salmon were listed as threatened under the Federal Endangered Species Act 
effective June 5, 1997, and as a candidate under the California Endangered Species Act on 
April 27, 2001. On two recent occasions, the Department has collected field information within 
Stanshaw Creek below the subject diversion in the area near its confluence with the Klamath 
River. On May 25, 2000, we collected 8 young of the year and 18 yearling steelhead trout in 
this area of Stanshaw Creek. On July 26, 2000, we sampled and found one juvenile coho 
salmon in Stanshaw Creek below the culverts which run under Highway 96. We believe the 
Highway 96 culverts are currently a barrier to upstream migration of fish and have, therefore, 
focused our concerns and mitigation measures on the 0.25 mile stream reach downstream of 
these culverts. This stream reach is characterized by deep pools, large woody debris, dense 
overhanging riparian cover shading the stream and generally cool water temperatures and 
thus provides good rearing and refuge habitat for juvenile coho salmon and steelhead trout. 
Coldwater habitats such as those provided by Stanshaw Creek are important refuges for 
juvenile coho salmon which may need to escape the warmer temperatures and low dissolved 
oxygen levels occasionally found in the Klamath River during the warm summer and early fall 
months. However, critical cold water refuge habitats for coho salmon and steelhead in lower 
Stanshaw Creek need to be accessible to the fish so sufficient water needs to stay in the 
stream to maintain connectivity to the Klamath River all year. 

The Department currently proposes year-round bypass flows of 2.5 cubic feet per 
second (cfs) to be measured at the culverts below Highway 96 to mitigate potential impacts 
from the diversion on Stanshaw Creek. Our objective for these flows is to ensure existing 
instream habitat conditions in Stanshaw Creek for coho salmon and steelhead are maintained, 
water temperatures remain cold and year-round access to the stream from the Klamath River 
is guaranteed. To accomplish this objective, we recommend the total stream flow be 
bypassed whenever it is less than the designated amount. Based on field reviews and best 
professional judgment, it was determined that 2.5 cfs should maintain connectivity and an 
adequate channel which allows young salmonids access to Stanshaw Creek from the Klamath 
River. However, the Department may require additional bypass flows in the future if conditions 
change such that 2.5 cfs is no longer adequate to allow salmonid passage at the mouth of 
Stanshaw Creek. Future modification of the barriers or more detailed studies may also 
indicate a.need for higher instream flows. 

It is our understanding from discussions with Board staff that water is currently diverted 
from Stanshaw Creek even when there is not enough flow to run the hydroelectric generators. 
We believe this procedure results in water being wasted and not being put to beneficial use. 
This procedure typically occurs during critically dry periods when natural flows are needed to 
maintain salmonid access from the Klamath River to cooler water, rearing and refuge habitat 
found in Stanshaw Creek. If the stream flow in Stanshaw Creek is less than the amount 
needed to run the hydroelectric plant (3 cfs), then water for power generation should not be 
diverted and the entire natural flow of Stanshaw Creek should be bypassed to maintain the 
downstream fishery resources. 
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Mr. Edward C. Anton 
November 20, 2001 

.. J --1 

Page Three 

• • 
During both inspections, various options were discussed which could help satisfy the 

required downstream flow conditions. We believe two options have merit for the Board and 
the owner to consider. One option would be returning diverted flows back to Stanshaw Creek 
after the water is used to generate electricity. Currently, tailwater is discharged to the adjacent 
drainage of Irvine Creek. Second, improvements to the open ditch system and/or updating the 
hydroelectric generation system may also allow the applicant to divert less water while still 
meeting the needs for domestic purposes and electric generation. 

If you have any questions or comments regarding this memorandum, please 
contact Environmental Scientist Jane Vorpagel at (530) 225-2124. 

cc: Mr. James R. Bybee 
National Marine Fishery Service 
777 Sonoma Avenue, Room 325 
Santa Rosa, California 95404 

Mr. Doug Cole, et al. 
92520 Highway 96 
Somes Bar, California 95568 

Ms. Jane Vorpagel 
Department of Fish and Game 
601 Locust Street 
Redding, California 96001 

' ·~ . 
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U.S. DEPARTMENT OF COMMERCE 
NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION 

,": National MIJl'ine Fisheries Ser~ 
• Southwest Region 

777 Sonoma A venue, Room 325 
Santa Rosa, Ca 95404-6S 15 
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AN EQUAL OPPORTUNITY EMPLOYER 

Mr. Charles Rich, Ch:1.ef 
Complaints Unit 
State Water Resources Control Board 
Division of Water Rights 
P.O. Box 2000 
SacramP-nto, California 95812-2000 
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.. +530 225 2381 

+530-225-2381 DF~EDDING 331f/i01 NOV 20'01 /Yl~1 

FACSIMILE TRANSMISSION 
CALIFORNIA DEPARTMENT OF FISH AND GAME 

NORTHERN CALIFORNIA-NORTH COAST REGION 
601 LOCUST STREET 

REDDING, CALIFORNIA 96001 

INFORMATION (530) 225-2360 FAX (530) 225-2381 

To: ___ CY)........_.-'-1 Q,h_,..,._.._~------'C~o ...... o ____ +_~ ...... r~_~ _ Date: ---'--I I+-={ :M'---+( __ 0_1 -----

Fax#: __ C\.,_l;....:\.pr;,...__3_~....:.! _-__,5~Y ...... o....;o;.,___ Pages: _!j__, including this cover sheet. 

From: -~---"-'\..____.~...__S:f)........,,_...1....--#-/_s_~---'--n>-'--v"I Telephone: __ '"'L_c..._5_-_""?.._t_z.._s __ _ 
J 

Subject: __ _.;('\ .. ~--'· i'l_f1~r=M-414-.-<'.Y'.........,_c_A._)X) ......... -Fp~l=£A.,'--"""-, ' .... 0-..... f __________ _ 

ADDITIONAL INSTRUCTIONS: 
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I , +530-225-2381 DFG REDDING • 331 P02 NOV 20'01 18:12 

State of California • 
Memorandum 

To; Mr. Edward C. Anton, Chief 
Division of Water Rights 
State Water Resources Control Board 
Post Office Box 2000 
Sacramento, California 95812-2000 

Date: November 20, 2001 

'"'"" ~onald 8. Koch:~.;'.~ 
ovl>lorthern California-North Coast Region 

Department of Fish and Game 
601 Locust Street, Redding, California 96001 

subject Complaint Investigation Relating to Application 29449 Doug Cole - Stanshaw Creek, 
Tributary to Klamath River, Siskiyou County 

The Department of Fish and Game has reviewed the subject application and attended 
two site visits with State Water Resources Control Board {Board) staff. The first field 
investigation was conducted by the Board's application and environmental section on July 26, 
2000, and the latest complaint inspection was held on October 17, 2001. On March 17, 2000, 
we submitted a protest on the application which was accepted by the Board on April 4, 2000. 
Our protest is based on adverse environmental impacts which could result from reduced flows 
in Stanshaw Creek. Both the complaint and application refer to an existing unpermitted 
diversion of water from Stanshaw Creek. 

At the time our protest of this application was filed in March 2000, our primary concern 
was protection of anadromous fish habitat in about a 0.25 mile reach of Stanshaw Creek from 
the Highway 96 crossing to the stream's confluence with the Klamath River. On April 27, 
2001. the California Fish and Game Commission (Commission) accepted a petition to list coho 
salmon north of San Francisco Bay as an endangered species. Consequently, coho salmon 
are now considered as a candidate species pursuant to the California Endangered Species 
Act (CESA). On April 26, 2001, emergency regulations adopted by the Commission pursuant 
to Fish and Game Code Section 2084 went into effect. These regulations remain in effect 
during the 12-month candidacy period and authorize the incidental take of coho salmon 
resulting from diversion of water. The Commission will likely make its final listing decision in 
early June 2002 and if they decide to list the species, the current Section 2084 incidental-take 
authorization for water diversions will terminate. After listing, take of coho salmon will be 
prohibited unless authorized under Fish and Game Code Section 2081 (b) or 2080.1. We urge 
the Board to consider the implications of their actions regarding subject complaint and final 
decision on water rights application #29449 in light of Fish and Game Code Section 2053 and 
the potential listing of coho salmon next year. 

During the complaint inspection, we were told that the merits of the complaint would be 
reviewed within 30 days and, therefore, we are submitting these comments and 
recommendations for the Board's consideration. Formal protest dismissal terms will be 
submitted to the application unit at a future date. 
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• +530-225-2381 DFG REDDING 

Mr. Edward C. Anton 
November 20, 2001 
Page Two 

• 331 P03 NOV 20'01 18:12 • 
Federally Listed coho salmon (Onchorhynchus kisutch) are known to exist in Stanshaw 

Creek. Coho salmon were listed as threatened under the Federal Endangered Species Act 
effective June 5, 1997, and as a candidate under the California Endangered Species Act on 
April 27, 2001. On two recent occasions, the Department has collected field information within 
Stanshaw Creek below the subject diversion in the area near its confluence with the Klamath 
River. On May 25, 2000, we collected 8 young of the year and 18 yearling steelhead trout in / 
this area of Stanshaw Creek. On July 26, 2000, we sampled and found one juvenile coho 
salmon in Stanshaw Creek below the culverts which run under Highway 96. We believe the 
Highway 96 culverts are currently a barrier to upstream migration of fish and have, therefore. 
focused our concerns and mitigation measures on the 0.25 mile stream reach downstream of 
these culverts. This stream reach is characterized by deep pools, large woody debris, dense 
overhanging riparian cover shading the stream and generally cool water temperatures and 
thus provides good rearing and refuge habitat for juvenile coho salmon and steelhead trout. 
Coldwater habitats such as those provided by Stanshaw Creek are important refuges for 
juvenile coho salmon which may need to escape the warmer temperatures and low dissolved 
oxygen levels occasionally found in the Klamath River during the warm summer and early fall 
months. However. critical cold water refuge habitats for coho salmon and steelhead in lower 
Stanshaw Creek need to be accessible to the fish so sufficient water needs to stay in the 

_ _J stream to maintain connectivity to the Klamath River all year. 

The Department currently proposes year-round bypass flows of 2.5 cubic feet per ~· 
second (cfs) to be measured at the culverts below Highway 96 to mitigate potential impacts 
from the diversion on Stanshaw Creek. Our objective for these flows is to ensure existing 
in stream habitat conditions in Stan shaw Creek for coho salmon and steel head are maintained, 
water temperatures remain cold and year-round access to the stream from the Klamath River 
is guaranteed. To accomplish this objective, we recommend the total stream flow be 
bypassed whenever it is less than the designated amount. Based on field reviews and best ~ 

__ professional judgment, it was determined that 2.5 cfs should maintain connectivity and an 
adequate channel which allows young salmonids access to Stanshaw Creek from the Klamath 1 
River. However, the Department may require additional bypass flows in the future if conditions· 
change such that 2.5 cfs is no longer adequate to allow salmonid passage at the mouth of 
Stanshaw Creek. Future modification of the barriers or more detailed studies may also 
indicate a need for higher instream flows. 

It is our understanding from discussions with Board staff that water is currently diverted 
from Stanshaw Creek even when there is not enough flow to run the hydroelectric generators. 
We believe this procedure results in water being wasted and not being put to beneficial use. 
This procedure typically occurs during critically dry periods when natural flows are needed to 
maintain salmonid access from the Klamath River to cooler water, rearing and refuge habitat 
found in Stanshaw Creek. If the stream flow in Stanshaw Creek is less than the amount 
needed to run the hydroelectric plant (3 cfs), then water for power generation should not be 
diverted and the entire natural flow of Stanshaw Creek should be bypassed to maintain the 
downstream fishery resources. 
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• +530-225-2381 DFG REDDING • 
Mr. Edward C. Anton 
November 20, 2001 
Page Three 

331 P04 NOV 20"01 18:14 • 
During both inspections, various options were discussed which could help satisfy the 

required downstream flow conditions. We believe two options have merit for the Board and 
the owner to consider. One option would be returning diverted flows back to Stanshaw Creek 
after the water is used to generate electricity. Currently, tailwater is discharged to the adjacent 
drainage of Irvine Creek. Second, improvements to the open ditch system and/or updating the 
hydroelectric generation system may also allow the applicant to divert less water while still 
meeting the needs for domestic purposes and electric generation. 

If you have any questions or comments regarding this memorandum, please 
contact Environmental Scientist Jane Vorpagel at (530) 225-2124. 

cc: Mr. James R. Bybee 
National Marine Fishery Service 
777 Sonoma Avenue, Room 325 
Santa Rosa, California 95404 

Mr. Doug Cole, et al. 
92520 Highway 96 
Somes Bar, California 95568 

Ms. Jane Vorpagel 
Department of Fish and Game 
601 Locust Street 
Redding, California 96001 
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WHO CONTACTED 

Don Mooney 

STAFF 

SUBJECT 

LOCATION 

NOTES 

• CONT ACT REPORT • 
DATE METHOD 

IPhon~ / Office Visit 
(530) 758-2377 

Friday, November 16, 2001 

Michael Contreras, ESIII 
(916) 341-5307 / mcontreras@waterrights.swrcb.ca.gov 

Complaint Lodged Against Cole by KFA 

Happy Camp 

I received a telephone call from Don Mooney, requesting additional 
time (2 weeks - 11/30/01) in which to get his information together. 
As a basis for the request, he drew a distinction between his letter 
requesting clarification of Harry Scheuller's letter and our 
processing it as a complaint. 

After speaking with CAR, I left the following message on Don's voice 
mail, per his earlier request. 

"I spoke with Chuck regarding your request for additional time. I relayed your distinction 
between submitting a letter requesting clarification and our processing it as a complaint. 

Chuck reminded me that we had notified you that we had received your complaint, 
that we have spoken with you under the premise that this is a complaint, and that we began our 
field investigation by telling all present in Cole's dining room that this was a step in the 
complaint process. 

He intends to move forward under the timeframe agreed to. 

As I mentioned before, Chuck will be out next week, so if you wish to speak with him directly, 
please call now. He can be reached at 341-5377" 
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Mr. Charles Rich, Chief 
Complaints Unit 

• 

State Water Resources Control Board 
Division of Water Rights 
P.O. Box 2000 
Sacramento, California 95812-2000 

Dear Mr. Rich: 

I . C1tt_ 
UNITED STATE PARTMENT OF COMMERCE 
National Oceani d Atmospheric Administration 
NATIONAL MARINE FISHERIES SERVICE 

Southwest Region 
777 Sonoma Avenue, Room 325 
Santa Rosa, California 95404 

November 15, 2001 151416-SWR-Ol-SR-928:SKL 

This letter represents our findings and protest dismissal terms of appropriative water rights 
application 29449. It is based on a State Water Resources Control Board (SWRCB) field 
investigation attended by Dr. Stacy Li, National Marine Fisheries Service (NMFS), 
Mr. Chuck Glasgow (NMFS), and Mr. Tim Broadman and Mr.Dave Rielly (NMFS Law 
Enforcement) on 17 October 2001 in relation to a complaint of an unpermitted diversion on 
Stanshaw Creek by Doug and Heidi Cole. The Coles have directly diverted up to 3 cubic feet per 
second (cfs) from Stanshaw Creek (watershed is approximately 3.2 square miles) the year round 
(when flows are available) for the purposes of domestic use and hydroelectric generation. The water 
used for hydroelectric generation is diverted into Irving Creek in an adjacent watershed. Irving 
Creek is also tributary to the Klamath River. The Coles have applied for appropriative rights for the 
hydroelectric use, but have pre-1914 rights for domestic use. The amount of the pre-1914 use is 
approximately 0.5 cfs. 

NMFS is interested in this project because the Klamath River watershed supports federally 
threatened Southern Oregon/Northern California coasts Evolutionarily Significant Unit (ESU) of 
coho salmon (Oncorhynchus kisutch). 

Existing Project 

Typically each year the Coles must manually construct a structure of cobbles and boulders to divert 
water from Stanshaw Creek. The unscreened diversion delivers water via an earthen ditch 
approximatelyl-foot deep, 2-feet wide, and 5200 feet long. The penstock is a steel pipe 16-inches in 
diameter and 455 feet long. A head of200 feet is used to generate a maximum of 33.9 kilowatts 
with a Pelton wheel. Water not consumed by domestic use is returned to the Klamath River via 
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• ' Irving Creek. With the diversion active, approximately a mile of Stanshaw Creek has reduced flows; 
this reach is well shaded by topographic features as well as a thick canopy coverage of about 60%. 
About 1/4 mile oflrving Creek has augmented flows from Stanshaw Creek. 

Stanshaw Creek enters the Klamath mainstem near River Mile (RM) 76. Irving Creek also enters the 
Klamath mainstem near RM 75. Stanshaw Creek has a smaller watershed than Irving Creek. While 
both streams are not gauged, the few measurements of Irving Creek and Stanshaw Creek during the 
summer suggest a summer base flow in Irving Creek as more than double (7 cfs vs. 3 cfs) that of 
Stanshaw Creek. Both streams provide cooler water than the mainstem Klamath River during the 
summer. Because water temperatures during the summer in the mainstem Klamath River are 
stressful to salmonids, it is likely that rearing juvenile anadromous salmonids use each tributary as a 
thermal refuge. California Department of Fish and Game collected juvenile coho salmon and 
steelhead with a backpack electro fisher in the portion of Stanshaw Creek 100 yards downstream of 
Highway 96 in July 2000. There is a culvert under Highway 96 on Stanshaw Creek that may limit 
anadromous fish access to upstream reaches. 

The culvert under Highway 96 at Stanshaw Creek is listed on resource agencies master list for 
culverts with passage problems. CalTrans has stated that they will replace the culvert in the future to 
allow salmonid passage. 

At the site we reviewed the project, examined the point of diversion (POD), the flume, the penstock, 
the reach downstream of the POD, and the reach of Stanshaw Creek between Highway 96 and the 
Klamath River. 

Terms to Remove Protest 

NMFS finds that the following conditions are necessary and sufficient to remove our protest: 

a) Diversion Intake: Limit diversion flow to a maximum of 3 cfs. The applicant proposes to 
divert a maximum of 3 cfs, but the existing intake has no provision to control the amount of 
flow diverted. There are a variety of methods of controlling flow including: head gates with 
adjustable undershot weir, notched weir, orifice, dimensional flume, and the like (See Bureau 
of Reclamation 1997). 

b) Fish screen: The existing diversion is not adequately screened to prevent entrainment. Any 
diversion should be adequately screened. We saw an 8" salmonid in the flume during the 
field investigation. The fish screen should follow NMFS/CDFG fish screen criteria. 
However, these fish screen criteria were developed with large diversions in mind. There may 
be adequate screening alternatives for smaller diversions such as this one. Please contact Mr. 
Richard Wantuck, NMFS (707) 575-6063 for technical advice regarding fish screens in small 
drainages. 

c) Return flow: Return the diverted flow from Stanshaw Creek back to Stanshaw Creek instead 
of to Irving Creek. Thermal refugia during the summer is an important habitat element in the 
Klamath River. It is our belief that diverted flow returned to Stanshaw Creek will provide 
necessary cold water to provide a thermal refuge at the mouth of Stanshaw Creek without 
compromising the thermal refuge on Irving Creek. During the field investigation, Mr. Cole , 
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• ' the applicant, stated that we would be willing to move the hydroelectric generating plant so 
that the tail race flow would return to Stanshaw Creek. The new return would be located on 
Stanshaw Creek upstream of Highway 96. 

d) Bypass flows: This is based upon the assumption that 3 cfs is a representative summer base 
flow. The nature of the point of diversion precludes precise bypass flows due to leaf fall or 
debris accumulation. However, bypass flows are of major concern only at low flows, i.e., 3 
cfs. We believe that there is ample canopy that keeps the stream cool downstream of the 
POD provided that most of the flow is in Stanshaw Creek during low flow periods. 
Therefore, we recommend that a minimum bypass flow of 1.5 cfs be maintained at all times 
downstream of the POD. This bypass flow represents 50% of the summer base flow. This 
bypass flow recommendation assumes tailwater from the hydroelectric plant will be returned 
to Stanshaw Creek. Therefore, the thermal refuge downstream of Highway 96 will be 
maintained. This bypass flow recommendation may be modified when CalTrans provides 
salmonid passage through the Highway 96 culvert. The applicant must install and maintain 
permanent staff gages at the point of diversion to allow monitoring and facilitate release of 
bypass flows. Alternatively, the applicant may perform a comprehensive biological and 
hydrological study to identify an alternate biologically based bypass flow. 

e) Monitoring: Regardless of the quality of stream at the point of diversion, the proposed 
project should provide California Department of Fish and Game personnel access to all 
points of diversion and places of use for the purpose of conducting routine and or random 
monitoring and compliance inspections. 

Thank you for your cooperation in the above. We look forward to continued opportunities for 
NMFS and the State Water Resources Control Board to cooperate in the conservation of listed 
species. If you have any questions or comments concerning the contents of this letter please contact 
Dr. Stacy K. Li at (707) 575-6082. 

cc: Doug and Heidi Cole 
Irma Lagomarsino, PRO, NMFS, Arcata 

Sincerely, 

James R. Bybee 
Habitat Manager 
Northern California 

Tim Broadman, Law Enforcement, NMFS, Arcata 
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WHO CONT ACTED 

Jane Vorpagel 

STAFF 

SUBJECT 

LOCATION 

NOTES 

• CONT ACT REPORT ' 

METHOD DATE 

jPhon~ / Site Visit 
(530) 225-2124 

Tuesday, November 13, 2001 

Michael Contreras, ESIII 
(916) 341-5307 / mcontreras@waterrights.swrcb.ca.gov 

Complaint Lodged Against Doug and Heidi Cole 

Stanshaw Creek - Tributary of Klamath River 

Responding to her message requesting status update. 

She said that DFG has been waiting for NMFS to develop a policy. 
As far as NMFS is concerned, they want NO DIVERSION. 

DFG is drafting a document that will include "data based on field 
measurement and best professional judgement." They will conclude 
that the flow at the culvert (Stanshaw Creek) should be no less than 
2.5 cfs, rather than "continuity" because that is more difficult to 
measure. 

She also suggested that if Cole cannot get 3 cfs (enough to turn his 
pelton wheel) that he should then close off his diversion, and allow all 
remaining flow to proceed down Stanshaw Creek. 
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e __ s_ta_t_e_. ____ te_r_R_e_s_o_u_rc_e_s_C_o_n_t_r_. ____ oa_r_d_s=AME~ 
Division of Water Rights rf$f/J 

Winston H. Hickox 
Secretary for 

Environmental 
Protection 

lOCll I Street, 14th Floor• Sacramento, California 95814 • (916) 341-5307 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812-2000 

FAX (916) 341-5400 • Web Site Address: http://www.swrcb.ca.gov 
Division of Water Rights: http://www.waterrights.ca.gov 

SEP 2 0 2001 

To Attached Mailing List 

The Division of Water Rights (Division) received a complaint against Doug and Heidi Cole on 
June 18, 2001, lodged by Don Mooney, legal counsel representing the Klamath Forest Alliance 
(KF A). On August 20, 2001, an Answer to Complaint was received from Janet Goldsmith, legal 
counsel for the Coles. Based on a short telephone discussion with Mr. Mooney prior to him 
leaving on vacation, we do not believe that Ms. Goldsmith's response adequately resolves the 
complaint filed on behalf of the KF A. Therefore, unless notified to the contrary, the next step in 
the complaint process is to schedule a field investigation. 

Gray Davis 
Governor 

We propose to conduct this investigation on Wednesday, October 17, 2001. We would like to 
have all interested parties meet at the Marble Mountain Ranch at 9:00 a.m. on that date. Because 
the issues raised by KF A relate to the health and well being of anadramous fish, we would 
appreciate the participation ofrepresentatives from the National Marine Fisheries Service and the 
California Department of Fish and Game. We will be inspecting both Stanshaw Creek below the 
point of diversion and Irving Creek below the point where diverted water is released to this creek. 
Because the ditch heads on Forest Service property, we would also appreciate the participation of 
a representative from the U.S. Forest Service. If these agencies do not participate in this 
investigation or make other arrangements for their input, we will assume that they have no 
position or interest in this matter. 

If this date is unworkable for any party, please let me know what alternate dates are better. 
However, Division staff believe that this investigation must be conducted before the onset of 
winter rains. Therefore, we are not willing to postpone this investigation beyond October 26th. 

Please let me know if you intend to participate in the October 17th investigation, or if some other 
date/time during that week would be preferable. I can be reached by telephone at (916)341-5307, 
or by e-mail at mcontreras@waterrights.swrcb.ca.gov. 

Sincerely, 

Michael Contreras 

Attachment 

California Environmental Protection Agency 
""T •• ... 

SURNAME 
DWR540 
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)ANET I(. GoLDSM11H 

VIA HAND DELIVERY 

Harry M. Schueller, Chief 
Division of Water Rights 
State Water Resources Control Board 
Post Office Box 2000 
Sacramento, CA 95812-2000 

Attn: Michael Contreras 

KRONICK 
MOSKOVITZ 
&I EDEMANN 

G !~~tlJ2RATION 

August 20, 2001 

• 

Re: Water Right Complaint Against Douglas and Heidi Cole; 
Stanshaw Creek, Siskiyou County 

Dear Mr. Schueller: 

This letter responds to the letter dated June 14, 2001 from Donald Mooney on behalf of 
the Klamath Forest Alliance ("KF A") complaining of diversions by Heidi and Douglas Cole from 
Stanshaw Creek in Siskiyou County. In essence the letter asserts that the Coles have not provided 
evidence that the pre-1914 water right filing by Samuel Stenshaw pertained to their land, and that their 
diversions harm coho salmon and steelhead in Stanshaw Creek and the Klamath River. This letter 
provides the evidence requested concerning the basis of the Coles' claim of pre-1914 water rights. The 
KF A allegations that the Coles' diversions constitute a "take" of coho or steelhead salmon are 
unsupported and incorrect. The Coles' diversion is not harming either the coho or steelhead (or any 
other) fishery in either Stanshaw Creek or the Klamath River. 

A. HISTORY OF USE 

Attached as Exhibit A to this letter is Patent 18616cJ from the United States to Samuel 
Stenshaw dated March 27, 1911. Because the handwritten description in the Stenshaw patent is difficult 
to read, I have verified the property description using the BLM Master Township Plat and Historical 
Index.2 The description of the land patented to Stenshaw includes forty acres of what is now known as 
Marble Mountain Ranch, owned by the Coles.3 

The patent number appears at the bottom of the page, below the signatures. 
2 The land is described as a patent granted pursuant to a Homestead Entry: "W'h. SWY.. NWY.., 
W'h. NWY.. SWY.., SEY.. NWY.. SWY.., SWY.. NEY.. SWY.., and the N'h. NWY.. SEY.. SWY.. of Section 33, 
and E'h. E'h. NEY.. SEY.. and E'h. SEY.. NEY.. of Section 32, T 13 N, R 6 E, Humboldt Meridian. Because 

ATTORNEYS AT LAW 
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According to Edwin Gustave Gudde, California Gold Camps (U.C. Berkeley Press, 
1975), the Stanshaw Mine was in operation at the turn of the century and was reported in Mining Bureau 
reports as late as 1935. A mining pit is located on the Marble Mountain Ranch. 

Water was also used for domestic purposes and irrigation. The notice of appropriation 
states that it was in part "for irrigating purposes" and describes the ditch and flume as running "to my 
upper field." (See Exhibit D, Notice of Appropriation, Liber 1 of Water Rights, page 397, Siskiyou 
Official Records) 

Violet Anderson, who moved to the area shortly after Stanshaw conveyed a portion of his 
property to Guy and Blanche McMurtry, recalls that she cooked in an old cookhouse on the property for 
up to two shifts of workers who boarded there, and that the McMurtrys ran a small dairy. (Exhibit E.) 
She recalls that electricity was already in use at that time in connection with the dairy. Among other 
purposes, it was used to sterilize the bottles into which milk was transferred for sale~ Minerva Starritt, 
one of the early schoolteachers at the Irving Creek schoolhouse recalls that when she arrived in 1935, Guy 

· McMurtry was the Superintendent for the State Highway 96 and "had cabins where the state highway 
workers lived with their families." (The Siskiyou Pioneer (Siskiyou County Historical Society, Vol. 6, 
No. 2, 1989). (Exhibit F.)) 

KRONICK 
MOSKOVITZ 

&!EDEMANN 
GIRARD.,_ 

400 CAPITOL MALL, 
27m FLOOR 

SACRAMENTO, CA 
95814-4417 

TEL, (916l 321-4500 
FAX, (916 321-4555 

The McMurtrys owned the property until Lue and Agnes Hayes purchased it in 1955. At 
the time of the purchase, Mr. Hayes recalls that 30 acres were under irrigation and there was an existing 4 
KW pelton wheel and an existing 12" main water line on the property. (Exhibit G.) The pelton wheel 
was described by William M. Reitler of the U.S.F.S. as "the 85-year old pelton wheel" (Exhibit H). Mr. 
Hayes identified it as "an old C-3 HP generator.'6 The power generating facilities have since been 
upgraded several times by Mr. Hayes and successive owners, including the Coles, but the evidence is that 
power was being generated from a very early date. The engineer retained by the Coles to upgrade the 
power facilities described the pelton wheel as dating from perhaps the first decade of the last century. The 
old pelton wheel remains available for inspection at the Ranch. 

Domestic and power uses were among those early uses, and use of water for these 
purposes has been continuous, as has irrigation. The Hayes' use has been described in the 1963 DWR 
Bulletin 94-6 "Land and Water Use in Klamath River Hydrographic Unit." (Table 4, at p. 55.) Mr. 
Hayes believes that the demand estimated at that time may have underestimated his existing uses because 
it was based on a single flow measurement taken in late fall when he was not irrigating. (See Exhibit G.) 

the Historical Index page is 24" x 28" it is difficult to reproduce and is not included as an Exhibit to this 
letter. It is available for your inspection and verification on request. 

The patented land was resurveyed by the Bureau of Land Management in 1985 and designated 
"Tract 48" on that resurvey. A portion of Sheet 1 of 8 of that resurvey is attached as Exhibit B. 
3 A copy of the Coles' deed is attached as Exhibit C. 
4 

5 

Personal communication, 8/19/0 I. 

Personal communication, 8/16/01. 
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The Hayes conveyed the Ranch to the Youngs, whose uses are documented in your files. 
The Youngs conveyed the Ranch to the Coles in 1994. The Coles' residence is the same house originally 
occupied by Samuel Stenshaw. 

While there has been an evolution of uses for the Stanshaw Creek appropriation since the 
early days of the Stanshaw Mine, it is clear that year-round uses of water were in practice from early in 
the last century. Mining, domestic and power uses were among those early uses, and use of water for 
these purposes has been continuous, as has irrigation. While mining may no longer be pursued, changes 
in purpose of use of pre-1914 appropriations have been permissible so long as no other user is injured. 
The very long history of the current uses of water on Marble Mountain Ranch belie any assertion that 
others have been harmed by the shift in purpose of use of this water. 

B. CALCULATIONOFWATERDUTY 

The estimate of water demand for the documented uses on Marble Mountain Ranch, as 
set forth in the SWRCB letter of February 4, 1993 from Katherine Mwroka (Exhibit I) appears 
questionable for several reasons. 

First, it is based on use at the point of use, and therefore does not take into account 
conveyance losses in the ditch leading from Stanshaw Creek. This ditch is seven tenths of a mile long6 

and is constructed of flumes and earthen materials. While the Coles have taken steps to improve 
conveyance efficiency (see Exhibit H), there remain reasonable losses that should be considered in 
calculating the amount of diversion necessary to satisfy their pre-1914 appropriative right. 

Second, the calculation completely ignores water demand for power production. As 
explained above, power use began early in the last century and has been continuous throughout the 
history of the Ranch. 

Third, the water duty used by Ms. Mwroka for calculatng irrigation demand is 
questionable. Ms. Mwroka based her estimate of irrigation demand on a water duty of one cfs per eighty 
acres of irrigated land. This is the most conservative water duty proposed in the SWRCB guidelines 
concerning reasonable use for irrigation. While it may be appropriate for other areas of Siskiyou County, 
it is not appropriate for calculating irrigation water demand on Marble Mountain Ranch. The porous 
nature of the soil on the Ranch and the slopes involved suggest that a higher water duty should be used. 

C. LACK OF JUSTIFICATION FOR A CEASE AND DESIST ORDER 

The complainant fails utterly to provide any factual evidence that the Coles' diversion is 
adversely affecting fishery resources in the Klamath River or Stanshaw Creek. The sole allegation of 
adverse impact is a single paragraph in the middle of page 3 of the KF A letter that alleges that the 
National Marine Fisheries Service ("NMFS") and California Department of Fish and Game ("DFG") "are 
concerned." No specifics are given of just how the long-standing diversions of the Ranch are affecting 
either coho salmon or steelhead. No statements of either the DFG or NMFS are attached to the KF A 
letter. 

6 DWR Bulletin 94-6, Table 4, p. 55. 
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The only evidence offered by KFA is a letter from the U.S. Forest Service District 
Ranger, William Reitler reporting such "concerns," again without specifics. The USFS letter related to 
the question whether the Coles had, or needed, a fee permit for the ditch. Subsequently, based on the age 
of the ditches, it was determined that no fee permit was required. (See Exhibit H.) In a subsequent memo, 
Mr. Reitler also comments on the responsiveness of the Coles to DFG's direction concerning fish passage 
at the century-old rock and rubble diversion dam. (Ibid.) 

In a March 8, 2000 letter concerning the Coles' water right application for 3 cfs diversion 
for power production, the following general concerns were listed by NMFS concerning coho salmon: 
migration delay, loss of habitat due to dewatering, stranding of fish due to dewatering of the stream, 
entrainment in poorly screened diversions, and increased water temperatures. None of the issues was 
raised based on any site specific investigation or concern. 

None of the issues mentioned in the NMFS letter are being significantly exacerbated, ifat 
all, by the Coles' diversions under their existing rights. Stanshaw Creek is not a migration or spawning 
resource for coho salmon, nor is it available for juvenile rearing, since the culverts at Highway 96 prevent 
passage upstream into the creek. There are no pools in the 600' reach of Stanshaw Creek below the 
highway to serve as "preferred" rearing habitat for juveniles (according to the NMFS letter). However, 
coho habitat has been documented in Irving Creek to which the Coles' diverted water is ultimately 
returned. The addition of flow to that creek may well benefit the coho resource of concern to the KF A. 

Temperature at the mouth of Stanshaw Creek was measured at 65° F in the afternoon of 
August 17, 2001 by Douglas Cole, within the reported range of suitability for coho juveniles and within 
the range of "best" suitability for the steelhead trout that inhabit the creek (Klamath Resource Information 
System). 

Water in Stanshaw Creek is bypassed through the rock and rubble diversion dam. The 
diversion is maintained pursuant to a Five Year Maintenance Agreement between the Coles and the 
California Department of Fish and Game, dated January 21, 1999. There is continuous flow bypassing 
the Ranch diversion, and fish passage has been observed in both directions. As reported by Mr. Reitler in 
his April 6, 2001 e-mail memo, "The diversion structure has been modified to provide additional flow 
downstream in accordance with California Fish and Game direction." (Exhibit H.) The flow in Stanshaw 
Creek extends to the mouth, even in this dry month of a dry year. 

The mere fact that coho are a listed species and steelhead are a candidate species is no 
evidence that the decades-long diversions for the Ranch are harming the fishery. The above data refute 
the allegation that the current diversions by the Coles violate the Endangered Species Act. The 
complainants have produced no evidence of harm to protected species from a continuation of diversions. 

Beyond the Endangered Species Act, however, the KFA has raised a claim of public trust 
violation. In any public trust evaluation, the harm to the public trust resource (if any) must be balanced 
against the reliance on the diversions. In this instance, there is clear evidence of a century of reliance on 
the water and a good faith belief that the diversions are justified under the pre-1914 appropriation by 
Samuel Stanshaw. The Coles' water use is reasonable and beneficial, and the Coles and their 
predecessors have continually improved the efficiency of use. No other water source is available to the 
Coles, whose entire livelihood depends on the continued availability of water from Stanshaw Creek. This 
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great reliance, balanced against the lack of any specific allegation or evidence of harm to public trust 
resources by continuation of diversions pending SWRCB action on the Coles' pending application, 
should militate against any enforcement action at this time. 

Please feel free to contact me if you have further questions. 

JKG/mm 

Attachments 

cc: Douglas Cole 
Donald Mooney 
Michael Contreras 

Sincerely, 
KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD 
A Professional Corporation 

~72~ 
Janet K. Goldsmith 
Attorneys for Douglas and Heidi Cole, 
Marble Mountain Ranch 
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$14.00 

Order t:... 60696-dn ST'ACE AIIOVF. TIIL~ UNF. POI ltl!CORDEl'S USB 

Grant Deed 
THE UNDERSIGNED GP' •TOR(St DECLARE(S) 

DOCUMENTARY TRANSFER TAX IS e 88.00 
IK:omputed on full value of property conveylltd, or 
ocomputed on full value le11 value of liens or encumbrances remaining at 

time of aele. 
ounlncorporeted area Deity of , AND 

FCR A VALUABLE CONSIDERATION, receipt of which la hereby acknowledged, 

JOBERT E. "YOi.Jf'.G and ~RY J. YUH.;, husbaoo and wife 

henibf GRANT(S) to COXiCA'3 'J'. O:LE nnd HEIDI ~ CX>J,E, husbancl and wife ns 
Joint Te-m,nts 

the following described real pro~erty In the 
,· .•unty of Siskiyou State of California: 

STATE OF CALIFORNIA 
COUNJ'( OF~t5'.1~ 
On 12/29/94 before me, the undersigned, e 
Notary Pub11c In end for Nill Stcte, pereonefly eppearNi 
IU>ert E. Young d Macy J. Young 

per1on.lly, known to me (ot pr""'9d to me on th b11:S of 
111t11fectofy mdeticel to be the peraonC1I wt,oe., nemef1; 
l!ifare !\1ib!lc,11Mid to the wftHn lnet!Ufflent end eclrnow,..,dged 

! : me th•II he/1holthey executed the l8ffle In hhl.~llhelr :••••••••••••• •••••••••ee••• 
.. 11t'Clrl1,.,1 r.~lnl, and that by hl11herlthelr lf!lneturef1I e. DENISE 0. NIXON : 
""the ill!'1tument the penone,1. or the 11111tty ""°" behelt at ; COMM. #1011630 "' 
which "'9 peraonfal er.ted, enc:uted the lnltrument. .J • NOTARY flUBUC - CALIFORNIA(; 

Wln!ESS ~and offlelaltJ. /t;t1 ; S!SICIYOU COUNTY .. . ' : l , / ' • MF Comm. bJ. he. n, 1117 • 
ilgnature ~ /_;:/_ ~ ••••e e•••• ~e······~ •••e••e•: 

NOTAR PU8llC IN fND F SAID ST 
MAI. TAX STATEMENTS AS DIAECTtD ABOVE, 
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l\U. '111/\T RF'J\11 momttY SI1UT\'JT, lH 'l11E cnJH.l'Y OF S1SIUYW, S11''ra OF O\t,lfUllNJA, 
IJFSOUDED 1'S FOl..u:MS: 

l'/\HCF.L I: 

11,e Southenst l/4 or the tk>rtls,,,est 1/i\ oC U1e So1thwest 1/'1, the SouU~t J/4 
of U,e Uore1ellst 1/'1 of U1e Southwest J/1\, tll'! Horth 1/2 of the tfort·J1WPRf: J/4 
o( tJ,e S0uU1east 1/il of the SoutJawe.st 1/4, Ute Northeftst. 1/4 of the So1U1ec,st 
1/4 of the Southwest 1/4, tlie NorU~st J/4 ot U,e 5atl:he.ast l/4 ot the 
S0uU1east 1/'1 of the ScA1thwest 1/'1, U1e tlorthwest 1/4 of the Not-tlM'J!lt .t/4 of 
Ute southwest J/4 of the Southeast. l/1\, tll'! South 1/2 of Ute Nc.t·tJ1WeSt l/4 of 
U1e SouUawest 1/'1 of the S0uU1e.nst l/'1, a•d U1e So.1\:hwest 1/4 of Ute ~JUNeSt: 
J/4 of the So.1tJ1~ast 1/4 of sect1on JJ, 1~1Jp lJ North, Rat.:Je 6 F.nBt, 
lltmuoldt Dnse nl'l:J Meridian. 

F.XCF.f'l'U«; ·mrnEFnCM: 1\11 Umt port:lon oC U1e S011tl1Wl?St J/'1 of the fb1t11Mst 
1/4 of Sect.ion JJ, 'l'Dwnshlp ll North, ll-1!11Y'Je 6 F.nst, llunboldt Merldlnn described 
~.~: 

negl.nnlrq at the So.1th 1/4 <.~mer. or E=ald EIE!CtJon; thence l::t\At l:,o reet to tJ-.e 
1•n1e 1':>lnt of DeglnnJrq: the•1ee Fast JJO feet 11long Ute sooth 1 lne of P-c"\ld 
Section to U1e &'lst bourdary of the JUE 111\YFS property: UletlCe North JJO Ceet 
al~ the F.ast lJne nf said llayes property; UlellCe West JJO Ceet: l11ence SouU1 
330 r~t: to tJ1e 'J't\le Point of 1Je9l11nl11g. · 

HJl?111fll F.><CF.rfltk; those pot"t lons of lhe lnrrl ln the West 1/2 of U,e Southwest 
1/'1 of tlle S0.1tl1east 1/'1, em 1n the sout.hwe.st J/1\ of sect.lon JJ, 'TcMl,shlp n 
t1ortJ1, nar-qe 6 East, Jhr.rboldt Met·idlnn, ftS cortVe'.fOO to um 1ll\Ym et mt, by deed 
1-ecorded July 1, 1955. 1,, Dcok J52 at png'! 25J, oUJclAl Reootdc,1 oC sJ~k iyno 
County, ly.bq Soul:JW!rl/ nf t. '.le 1111'., described as [ollaws: 

~ncirg at a poh1t a: t:Ji.• South lh1e or sald 5P::tlon 33, fttn whld, the 
comer mmun to Sectic· .. ~ J r?li 'I, 1\M~hip J;! !f(lr-th, J'l;,nge ,; f'.:J<Jt, 11\mb:,tclt 
Meridlnn, a,n Sections J,~ ~nl 3.\, 'Jwnshlp l.J tkwth, n,,rw;Je 6 F.1t~t, IJt1q,oldt 
Meddllm, bear.a S00~J1 80 51' 41\" F.as•:, 1769. l.9 feet, Mid 110Jnt elRn being 
1;;.v:1:necr•s st-.atlon "1\'' 479t71.J5 11.0.c., as estnblislll'd fnn the t~,ort..nrnt of 
l\1blic Works 196'1 survey between S<Fs n.,1· atT1 1'J C~k ll0t"1d Ol-Sh,-96: lh~la! 
ft.-an n lalTJent wLid1 bears tlorth ""' 20• '-1" WE-st, alor~ l!I curve to lh':! leCt, 
having a r.ndius of 1000.00 reet, Un:tttr,lh an angle of 07 37' 11", a dl,;tntln! of 
1J7.. 99 fr.et to F.ngl.neer~s station """ 401110. 34 F..c., i1s f'st:.nbliRhf!;!f1 hnt1 &'lid 
sur,eyr thence Horth 35 02' 22'' Fast, 100600 feet l,:, " poi11t hereJ11lV!low 
relr·t:n:.J to n!I n>Jnt "B", U1ence t-1ortJ1, 5'1 57' J9" West 100 ff:!et nor:e or. JE'S.t:1 
to Um f;,!Jt line of U1e West 1/2 of U1e s~1Uiwest 1/4 of the S<'-lUIE'nst 1/~ of 
~,1Jd ~,y::t:lnn 33, be~~ tl1e TRHF. ronrr OF nmrNNI~ of tills lJne; t·J1enc~, 
(."Orttinnh-q Hor:tJ1 54 57' 38" West., 6.:0 fN't to n

0
po.1r.t for a tobtl dlstllncP. or 

·190.42 feet from said R.1fnt ''D"; U11;:.nr."P- Sc-At!;ft J5 02' 22'' ~t. 34.00 feet: 
t.he-.t"ICY., from a tar~ent wh!d, benrn Nort. :;i1'" 51 • J!t" West, 1118'YJ a cm:ve to l:.I~ 
1 e':t, hnvirq a rn<hus of 1266.00 {P.et, th1.ough im ,xqle of 1'I 29 1 35", a 
dlr~t .... ,w;n of J20.24 ff!E!t ton pot.nt: llP.ref;tl:ielow referred to as l'blnt "C"; th~nce 
!-lnr I h r,9° 2"7 • l J" West 520 feet, nore or less, to U1e West llr,e or lhe Fn~f-. J/J. 
or th~ ~,ast 1/2 of the sootnwes'c. 1/'1 of said sectlon 33: thence cn1tJnuh~ 
JJor U1 69 27' 13" West, 290 !f.?f'.?t, 1ture or less to the SOJth llne of the Not·U, 

( Continued ) 
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l(.2 or tJ1e NortJ1 l./2 of U18 SouU,e,,st 1/4 or U,e Sol.1U1WeSt ]/4 of Sfsctlon 331 
thence oontinuir,;i North 69 27' lJ" West, 47 fE!f:?t to a p:,Jnt, herelnbelow 
referred to its roJ.nt "D'' for a tot11l. distance oS 85i.37 f.-et frat1 Mid n::,int 
"C": thence !rm a tarnent whJ ch oo,rs tJort:h 61J 27' 13" West 1tlorq " o.1tve to 
U13 left, havirq a rac:.1 1 of !>06fi.OO fel:!t a distance of 355 feet

1 
~re or les!I 

to tJie West line of the &,1,UIC'zrt 1/1\ or the So.1thwest 1/4 of sa d section JJ, 
tl11!11Ce continui.rq alOl'g l~r.':.. sal.d cmve, ft dJstanoe C't 335 (eet t9 ft vaJnt, 
het-elnhelow reCerr':d to as roint "E", thn. lgl1 n tolRl ,n-qle of 07 "ft 15", a1w1 
, total distance of 690.03 feet fran saJd l'oJnt "D'': th@llOe North 41 41' 14" 
West, 178 feet, ioore or less, to U1e South llne of the Nortl~t 1/4 of the 
~outJ.west J/ta of said Sectlon JJ: tJ1enc::e oontJnulr-q North 41 41' 14" West 130 
feet to 8 point for a tot.al d.istn1~ of 316.31 feet frcn s,,,d n::,int "F.:t; U1et0! 
UorU1 '?6 12 1 nl\" West, 128 r~t, ioore or Jess, to the n,Jnt of Tennl11atl.0t1 o! 
U1Js 1 ine on ti1e West lJne of U1e East 1/2 of the Northwest 1/4 of Uie 
SouUwwest 1/4 or said Section JJ. 

r.xa•:PJ'lr,«_; •nrr~Eflm thnt portion U.ereof Jyhq So11U1erly of tJ,e line descrJb."d 
as fol J. l1Wr:i : 

C0111mr-:fr.rJ at Mid ~,ginee6's St:atJon "A" '101'10.J-1 E.C., herelmbave · 
rle~n~: Utenoe t!nrth 54 57' JO" West, 159.66 fN!t: tJlE!noe S0utJ1 :,s0 02• '-'" 
weat., 225.00 !eel to 8 point herelnbelc:M t"f![P.rred to 89 Pblnt "F''r t11@!11C8 North 
11 17' 26" EI • .Jt, 17 feet, ,mre or leBB, to U1e SrA1t:, line or Mid ~~1011 'JJ, 
be 1a..,:l the 'ITIUE ro1 Nr OF OFx; nnu tk; of lhi s l I ne; thence oontJ nu hY.;J tlotl:h j) 0 17 • 
?S" i~Att. ~.20 feet to "' pohut fer ft tol:al dJsamce or 136.57 feot Cta11 s.,hl 
rolnt "FI U1ence No~, 5'1 57' JO" West, 575.76 (E"et: U1ence from II bltYJf!nt 
,l.1\<.it ~nr North 5'1 57' 38" West, al<;(p " e,i.1tile to the left, ht1vJnJ a t-nd!:·!' 
of 1ll'O.OJ Ceet6 th~agh an angle of Jt1 29' 35", a distance of 278.lS feet, 
th:-iK.~ Uorth 69 27' l'l" West, ll5 feet, mre or less, to tJ,e n>lnt of 
'l>n,i,uUon of this lJne on U1e West lJne of tl'lfll E,.;t 1/2 of the Fast 1/2 of 
th~ F.i.•E't 1/2 of the Salthwest 1/4 of said Section JJ. 

i\; r.o F.XCF.t'rlOO '111ERUIU1 that portion tJ1ereof crwweye:I lo FnflN T. tt.tWU:ts, et 
UY., by Deed recorded January 19, 1965 ln tk-:>k 512 at page 457, OUlclal ltecon.ts 
of Siskiyou eounty. 

·n~ hearJrqs used ln t:he 11bove descrJptlon Ant on tJ1e O'llifon,ln eo-onUnnt:e 
system Zone 1, atd 1:he distances arr __ c;urfftat. . 

l'I\RCEt, 11 : 

1hat portion of tJ1e lah:1s Jn U1e SoutJiwest l/'1 of tre S011tJ1east l/4 or r'":.'Ct)on 
Jl, 'Ju,nshlp 13 NortJ1, TI..llTJe 6 ~astl 11.H., cx,nvt:yed to the State o[ O\J Honda 
l:!Y deal recorued Oeu::i,Ler 15, 1965 n lbok s," , orr I cla l neoon.t~, pnge 9f', 
S1skf.ya.a o:,unty ReCX>rds, lyl1q tJortheasterly of a l..!ne descrJbed 1.1s followss 

Cc..mnr:!nclng at a poJnt on U,e s~U1 line of Mid Sectlor, 3'.'. Crm IA1ld1 the 
COtlll?t' UAIIIIOII to sect:{on9 J 81d 4, Township 12 Jk>r,.h, Rl\rg@ 6 F.Ast, 11.M., and 
r;~t\c,nq JJ ei1rl JI\, 'n:Mlsl1ip 13 Nort!l, llange 6 FA,;t, 11.H., b!am sooth ee0 !il: 
'14" Fl'l~t, 17611.19 fE"et, said point also being tngl,l8E!r'a Station "A" 179177.35 
P.o.c., as est~bll,:;Jn1 frar1 the nepnrlm?!nt of ruhllc Wcirks 1964 Smvey b!l~n 
~ nar ar,1 Ti Ct"Ct'.!k, Road 01-sls-96: tlteJ10! fra,1 e tangent tJ1at beora Not-U1 
47 20• 27" West, Rl~ a curve to the left wlt-h a radius of 1000.ro r~t. 
U15011gh an 11r71Je of 07 3"7' .11'', for a dlsta~ of 13'-.99 feet: tJ1ern! l\!ottJ1 
35 02• 22" f.nst, 100.00 feet: tJ1ence Not1:h 5'1 57' 38" We!lt, 102 feet:, 1'..ve or 
ltr'1 lo Uie Julnt or Inter-section wlU1 U1e Fast line of said 111,..i, ll'"lt f'!:1 le.I 
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rx>~nt behll the 1Rl.1E ronrr of' RFGH!'IJtk: of th l!i, r,t'a!l th@r,ce t:XJnth111ng NortJ, , 
54 · 57' 38" West, 117 feet, nr.>re or less lo t:he n>lnt of Tend.1111tlnn of thl• 
Une on \:J,a North line of said l•11dt. 

1he bearitqJ used in the abave descri(>tlon ere on tJ,a Clalifomla tb-ordln 
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E. STENSHAW WATER NOTICE 

NOTICE IS HEREBY GIVEN: That I have taken ~p a.nd hold.for mining 
and irrigating purposes, si:x hundred inches of the water running 
in S~Jl~.S~k4 So called the water so taken being carried 
first by- ditch and flume to e_na :post my dwelling house by ditch 
and flume running up the K+.§m.~.tll ... B.tvei:,J;o my upper field. · Said 
creek being in Dillon's Township, Stale of California, County of 
Klamath. · 

March 25, 1867 

E. Stenshaw 

RECORDED JUNE 9, 1880 
Liber 1 Water Right, page 397 
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Photo courtesy of Leona Bryan 

JUNCTION SCHOOL - 1928 - SOMES BAR - Levella Conrad, Pauline Conrad, Caroline 
Davis, Shan Davis, Henry Davis, Frank Grant, Violet Johnnie, Dave Johnnie, J. Rosy Jerry, Lee 
Merrill, Sidney McNeal, Georgia McNeal, Gengia Ann Langford, Deane Langford, Miss L. Lewis. 

IRVING CREEK 

Minerva Starritt 

The Irving Creek District was established in 1918. The first school was a log building 
situated over the creek. The outdoor toilet was also over the creek. In the early days it 
was a custom on the Klamath River to build toilets over a creek. About 1925 the second 
school house was built of lumber by Frank Grant. A second classroom, dining room, 
kitchen and bathrooms were added in the fall of 1935. John Spinks helped build the log 
school as well as the second building and the addition. 

At first, school terms on the Klamath were only six or seven months from spring to 
early fall because many families lived across the river from school. At high water, children 
could not get across the river. In the late twenties there were regular school terms starting 
in the fall. 

John Spinks and his wife Lucy lived across the river at Roger Creek, two miles down 
the river from Irving Creek. They had six children, Roy, May, Chester, Bryon, Ernest and 
Willard. They were well liked and civic minded citizens. They were most anxious that 
their children get an education. 

Other families living within walking distance wanted a school for their children. They 
included the Pattersons, Farnums, Johnsons, Drakes, Charleys, McCash, Layman, Toms, 
Alba rs, Hickox and others. There were four Patterson children, Willie, John, and their two 
younger sisters May and Rose. They walked five miles to Irving Creek School taking all 
the short cuts along the narrow crooked road. The Patterson children never missed a day 
unless they were sick. The older children in the families took care of their younger sisters 
and brothers on their way to school. Madeline and Grace Charley lived at T Bar five miles 
from Irving Creek. They too walked. 
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There was money from the Office of Indian Affairs for Indian children, so lunches 
consisting of milk, soup, sandwiches and cookies were delivered to the school. According 
to Mary Patterson (Lawe) the older boys would order as many as five sandwiches and eat 
every one or maybe give them to their white friends, who didn't have as good a lunch . 
Mary also told me about the boys finding lizard eggs along the ditch that ran along the side 
of the school. They gathered up the eggs and little lizards and threw them on the floor in 
front of the teachers desk. Pranks like putting water snakes or a frog in the teachers desk 
were common. Teachers joined in the fun most of the time with laughing and a little 
screaming. Ernest Spinks tells of one day before Christmas when the teacher let him and 
a II the boys out of school to get a Christmas tree. They all skipped and didn't return. Ernest 
got a good spanking from his dad. 

Enrollment records no longer exist. A partial list of children attending Irving Creek 
School from 1918 to 1929 follow: 

Roy, Mary, Chester, Byron, Ernest and Willard Spinks; John, Willie, Mary and Rose 
Patterson; Ella, Anne, Henry and Ulysis McCash; Arthur Layman; Lawrence and Gladys 
Johnson; Madeline and Grace Charley; Laura, Lottie and Henry (Buster) Farnum; Zona and 
Betty Drake. 

In the fall of 1935, I went to teach at the Irving Creek School. I had been teaching 
the lower grades at Junction School at Somes Bar down the Klamath River from Irving 
Creek. It was my seventh year of teaching school on the Klamath: two years at Marek 
below Martins Ferry, two years at Orleans, and two years at Junction. I was no stranger 
to the district. I knew the people and the children. 

The school building was located at the junction of Highway 96 and Irving Creek on 
the hillside overlooking the creek. It was one large room approximately 20 by 40 feet with 
anteroom 1 O by 20 feet and a porch across the front. There were outside toilets. The 
children helped with the janitor work. 

Mr. Guy McMurtry was Superintendent for the State Highway 96 and had the 
Highway Yard on his ranch above the school, now the Young ranch. He had cabins where 
the highway workers lived with their families. 

John Waldner owned the ranch below the road where the school was located. He 
and his wife boarded some of the highway workers and rented cabins to the other workers, 

Photo courtesy of Minerva Starritt 

IRVING CREEK SCHOOL- These boys all went to Irving School in the twenties. (L-R) Partly 
shown, Alvis Johnson, Lawrence Johnson, Henry (Buster) Farnau, Willie Patterson, Chester Spinks 
(standing), John Patterson, Ernest Spinks. In river, Willard Spinks, taken about 1929. 
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their families and the teacher. Waldner also operated a sawmill up Irving Creek. This 
ranch was once owned by Frank Harley, Halverson, and the Drakes. It is now the Blue 
Heron Ranch. The first cabin I rented was an old shed full of mice. I put traps everywhere 
but at night, mice would wake me running across my bed. A bit eerie. I soon rented 
another cabin. 

When school opened in September, I had fifty-two children and all eight grades. Most 
of the pupils were from families working on the road, and there were several Indian 
children. Five Indian children belonged to Chester Pepper. They lived at T Bar but never 

came to school. I had tried to get them to come to Junction without success. The oldest 
boy was sixteen and was driving an old car. Arrangements were made with Robert Dennis, 
the County Superintendent of Schools in Siskiyou County to have this boy transport his 
brothers and sisters and attend school himself to get his eighth grade diploma, beside 
helping me around the school. The money from the mileage, clothing, and free lunches 
helped keep these children in school. 

One day in late September, Robert Dennis, County Superintendent of Schools in 
Siskiyou County, arrived to see how I was progressing. We offered him some graham 
crackers. To our embarrassment kerosene had seeped onto the shelf where the crackers 
and supplies were stored in the anteroom. We laughed aboutthe entire episode but Robert 
decided some changes should be made. He said, "It looks to me as if you need some help. 
I have a friend, Valeria Beym (Lange), who will graduate from Chico State in January. I 
will try to convince her to come down the river to Irving Creek School with you and teach 
the lower grades, but arrangements must be made for another classroom, kitchen, dining 
room and bathrooms". These arrangements were made with the trustees and with John 
Waldner, who ran the sawmill. 

Meanwhile, I continued with my fifty-two children, with the help of members of the 
community. The hillside was leveled off for a playground. The State road equipment did 
their part. Tex Hunt's father was an excellent pianist. He came to school twice a week 
in the afternoons to help with the music for our entertainments. School programs were 
most important; there was no TV in those days. The entire community far and wide would 
come to the school plays and games. We were preparing a gala affair for Christmas. I had 
combined all grades into a history project of North America beginning with stick puppets 
for the first three grades of cave men, Indians and old miners. String marionettes of U.S. 
history with President Washington and the revolutionary war, Lincoln and the Civil War 
were made by the upper grades. Parents were all involved. Santa and all his helpers and 
the singers were ready. The night arrives for our program. We had built a stage at the end 
of the room six inches off the floor and put candle foot lights on the stage .. I was wearing 
a long white polkadot dress. In the middle of the program While I was announcing, I was 
standing too close to one of the footlights and my dress caught fire. Tex Hunt, one of the 
parents grabbed me and put the fire out. The show went on. 

Contributed by Joe Clyburn 

BIG HUMBUG SCHOOL • 1917 
- located on Klamath River near Jack 
and Cecil Well's home. Back row: 
Robert (Bud) Clyburn, Tony Rose, 
Jim Clyburn; Front row: Tom Cly
burn and teacher's children. Teacher 
Mrs. Desevado. 
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APRIL 30,2000 

TO WHOM THIS MAY CONCERN: 

I, L.UE H HAYES AND AGNES M HAYES, PURCHASED THE MCMURTRY RANCH 
LOCATED IN SOMES BAR, CA. SISKIYOU COUNTY IN 1955. 
THE PURCHASE PRICE INCLUDED 55 ACRES, 4 RESIDENCES, 2 BARNS, ALL OTHER 
BUILDINGS, EQUIPMENT AND DEEDED WATER RIGHTS TO STANSHAW CREEK. 
THE WATER RIGHT, WHICH DATED BACK TO 1867, INCLUDED THE RIGHT TO 600 
MINORS INCHES OF WATER AND DITCH. THIS IS RECORDED IN THE ORIGINAL 
DEED IN THE DILLION MINING DISTRICT. KLAMATH COUNTY, CA. 
THE PROPERTY HAD AN EXISTING 12" MAIN WATERLINE AND 4 KW PELTON WHEEL 
AND 30 ACRES WERE UNDER IRRIGATION. 
AFTER OUR PURCHASE IN 1955, WE UPGRADED TO A LARGER 9 KW PELTON WHEEL 
TO GENERATE MORE NEEDED ELECTRICITY. 
IN 1957, SENATOR REEBER, WEAVERVILLE, INTRODUCED A BILL TO THE SENATE OF 
CALIFORNIA, FOR THE PROTECTION OF NORTH STATE WATER. THE STATE, AT THIS 
TIME MEASURED THE AMOUNT OF WATER BEING USED ON THE RANCH. ON THE 
DAY OF THIS MEASUREMENT WE WERE NOT IRRIGATING ALFALFA, SO THE AMOUNT 
OF WATER DIRECTED INTO THE DITCH WAS REDUCED FROM NORMAL FLOW. THE 
MEASUREMENT WAS TAKEN BY DROPPING A LEAF INTO THE WATER AND 
MEASURING HOW FAR IT FLOATED DOWN STREAM IN SO MANY MINUTES. 
AT OTHER TIMES IN THE YEAR WE WOULD CAPTURE ALL OF STANSHAW FOR OUR 
USE. 
IN 1965, A 100 KW PELTON WHEEL WAS INSTALLED AND WATER WAS STILL BEING 
USED FOR IRRIGATION. 
WATER FROM STANSHAW CREEK WAS IN CONTINUOUS USE BEFORE OUR 
PURCHASE AND WAS USED CONTINUOUSLY BY US UNTIL THE PROPERTY WAS SOLD 
IN 1977. 

IF WE STILL OWNED THIS PROPERTY, WE WOULD MAINTAIN THAT WE HAD VALID 
AND COMPLETE FIRST RIGHT TO STANSHAW CREEK, AS STATED IN A VERY OLD 
AND COMPLETELY LEGAL DEED. 

SIGNED: 

EXHIBITG 
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Subject: 
Stanshaw Diversion 

Date: 
Fri, 6 Apr 2001 15:27:50 -0700 

From: 
"William M Heitler/RS/USDAFS" <wheitler@fs.fed.us> 

To: 
access@pcweb.net 

Doug, 

As you requested. 

Bill 

STANSHAW DIVERSION MEETING 
MARCH 22,200·1 

The purpose of the meeting was to familiarize the landowner, Karuk Tribe of 
California, and the Forest Service with the diversion and related issues. 
We meet at the Marble Mountain Ranch at 9:30 AM, March 22,2001. We met 
to 
determine if it was possible to increase flow in Stanshaw Creek while 
meeting the needs of the Marble Mountain Ranch. Attendees were: Doug 
Cole, 
owner, Marble Mountain Ranch, Toz Soto, Mid-Klamath River Sub-Basin 
Coordinator, Ron Reed, Karuk Tribal Fisheries, and Bill Heitler, District 
Ranger, Orleans Ranger District. 

Mr. Cole has done a considerable amount of work to improve the efficiency 
of his hydropower plant. He recently replaced the 85-year-old pelton wheel 
and military surplus generator with a state of the art unit, and upgraded 
about 1 00 feet of the penstock with new PVC pipe. He estimates that about 
25% less water will be used to generate the same amount of power as the old 
system. Water from Stanshaw Creek flows from the generator, is used for 
irrigation and eventually ends up in Irving Creek. Blue Heron Ranch uses 

EXIDBITH 

WR-6

000941000941



the water for hydropower and irrigation. 

After looking over the hydro plant, we walked the ditch to Stanshaw Creek. 
The ditch is in good overall condition and shows signs of regular 
maintenance. Portions have been reinforced with open topped culvert to 
reduce exfiltration and minimize the chance of a failure. The diversion 
structure on Stanshaw Creek is rock rubble reinforced with plastic 
sheeting. The diversion structure has been modified to provide additional 
flow downstream in accordance with California Fish and Game direction. We 
did not estimate how much water was by passing the diversion. There is a 
possibility of additional downstream flow if the ditch can be lined or 
piped. Currently the Cole's do not have the resources to take on a project 
such as this. Ron explained the tribal position to Doug. The tribe is 
concerned about coho survival and feels that adequate flows in Stanshaw 
Creek are critical to providing refugia. I explained that the Forest 
Service will not require a fee permit for the ditch and diversion structure 
since use has been continuous prior to the proclamation of the Klamath 
National Forest. We do need to document the use in a no fee permit. There 
is also a question as to whether the ditch is a legal easement included in 
the deed to the property based on a proclamation signed by President 
Howard 
Taft. Toz, in his position as Mid-Klamath River Sub-Basin Coordinator, 
feels there is a good chance that grants are available to pay for improving 
the ditch. He will begin looking for funding sources for this project. 
Ron offered tribal support for the grant. 

I left the meeting about 11 :00 AM. Ron, Toz and Doug continued the 
discussion looking for other ways to direct water back into Stanshaw Creek. 
Ron and Toz will look into the amount of water that is being diverted by 
other users on the Stanshaw Creek. There may be an opportunity to gain 
additional water from these users. 

Bill Heitler 
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• 
(916) 657-1951 

FAX: (916) 657-2388 

FEBRUARY O 4 1993 

Robert E. and Mary Judith Young 
c/o Thomas W. Birmingham 
770 L Street, Suite 1200 
Sacramento, CA 95814 

Dear Mr. Birmingham: 

--

In Reply Refer 
to:333:KDM:29450 

SURNAME/FILES 

APPLICATION 29450 OF ROBERT E. AND MARY JUDITH YOUNG--STANSHAW CREEK IN SISKIYOU 
COUNTY 

On July 22, 1992, Division of Water Rights (Division) staff wrote to inform 
your clients, Robert and Mary Judith Young, that additional information is 
required before Division staff will be able to complete the initial review of 
Application 29450. No response was received. The issues which require a 
response are listed below. 

The first issue which must be addressed is the quantities of water which were 
requested for both domestic and irrigation purposes. The application requests 
a right to directly .divert 0.22 cubic feet per second (cfs) for domestic 
purposes. 3 residences, 44 recreational vehicle hookups, 11 housekeeping 
cabins, 14 mobile homes and one lodge will be served. Based on the quantities 
considered reasonably necessary pursuant to Title 23, California Code of 
Regulations Section 697, Division of Water Rights (Division) staff calculates 
the total beneficial use for these facilities to be 0.02 cfs. 

Beneficial use was calculated using 75 .gallons per day (gpd) per person for 
the residences, and an average of 4 persons in each house. The recreational 
vehicles are estimated to use 30 gpd for 2 people. The housekeeping units 
would require 55 gpd for four people, and the mobile homes would require a 
similar amount of water. No information was provided about the lodge. Thus, 
Division staff estimates that 20 people would use the lodge, and each person 
would require 55 gpd. If any of these estimates are incorrect, please provide 
information regarding actual occupancy rates and water duties. Based upon 
these estimates, Division staff recommends that domestic use under 
Application 29450 be reduced to 0.02 cfs.· The 0.02 cfs was calculated by 
multiplying the number of each type of facility, such as 3 residences, times 
the estimated daily usage (75 gpd), times the number of persons (4 people), 
then multiplying by the conversion factor of 1 cfs per 646,317 gpd. 

SURNAME 
cw111•0 =t, . ~ :~ 

\~ 1-3-'b / 4~e! .z6h--3 

EXIJIB..I!I .. 
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• • FEBRUARY O 4. 1993 

Robert E. and Mary Judith Young -2-

Irrigation water duty of 1 cfs for each SO.acres of irrigated area is 
considered reasonable for Siskiyou county. Thus, irrigation of the 7 acres of 
alfalfa listed in the application should require 0.09 cfs. The application 
requests 0.12 cfs. Thus, Division staff recommends that Application 29450 be 
reduced to 0.09 cfs for irrigation purposes. Please respond and state whether 
your client concurs with these reconunendations. 

Additional information is also required to complete the environmental 
supplement to the application. The following information is required: 

Question 4 of Environmental Supplement 

Indicate whether or not any permitting agency prepared any environmental 
documents for the project. If so, please complete the answers to the last 
part of questions number 4. 

Question Zb 
Please describe the types of existing vegetation (such as grasslands, pine 
forest, oak-grass foothills, etc.) at the point of diversion, inwnediately 
downstream of the point of diversion, and at the place where the water is to 
be used. Please be sure to include photographs of these areas with the 
vegetation types showing in the photographs. 

Question a 
Indicate what changes in the project site and surrounding area will occur or 
are likely to occur because of construction and operation of the project. 

Question 16 

Indicate whether or not your client is willing to make the changes in the 
project as recommended by the Department of Fish and Game. 

A response is requested within the next 30 days. Please note that failure by 
an applicant to comply with a written request for information within a 
reasonable time may be cause for the Division to cancel an application 
pursuant to Government Code Section 65956(c). Division staff is available to 
answer any questions you might have. I can be contacted at (916) 657-1951. 

Sincerely, 
,QIGINAL SIGNED B~ 

Katherine Mrowka 
Associate WRC Engineer 
Hearings Unit 

cc: Robert E. and Mary Judith Young 
Young's Ranch 
Somes Bar, CA 95568 
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}ANET K. GoLDSMITH 

VIA HAND DELIVERY 

Harry M. Schueller, Chief 
Division of Water Rights 
State Water Resources Control Board 
Post Office Box 2000 
Sacramento, CA 95812-2000 

Attn: Michael Contreras 

KRONICK 
MOSKOVITZ 

&II EDEMANN 
G !B..11ll2MTION 

August 20, 2001 

• 

Re: Water Right Complaint Against Douglas and Heidi Cole; 
Stanshaw Creek, Siskiyou County 

Dear Mr. Schueller: 

This letter responds to the letter dated June 14, 2001 from Donald Mooney on behalf of 
the Klamath Forest Alliance ("KF A'') complaining of diversions by Heidi and Douglas Cole from 
Stanshaw Creek in Siskiyou County. In essence the letter asserts that the Coles have not provided 
evidence that the pre-1914 water right filing by Samuel Stenshaw pertained to their land, and that their 
diversions harm coho salmon and steelhead in Stanshaw Creek and the Klamath River. This letter 
provides the evidence requested concerning the basis of the Coles' claim ofpre-1914 water rights. The 
KF A allegations that the Coles' diversions constitute a "take" of coho or steelhead salmon are 
unsupported and incorrect. The Coles' diversion is not harming either the coho or steelhead ( or any 
other) fishery in either Stanshaw Creek or the Klamath River. 

A. HISTORY OF USE 

Attached as Exhibit A to this letter is Patent 18616rJ from the United States to Samuel 
Stenshaw dated March 27, 1911. Because the handwritten description in the Stenshaw patent is difficult 
to read, I have verified the property description using the BLM Master Township Plat and Historical 
Index. 2 The description of the land patented to Stenshaw includes forty acres of what is now known as 
Marble Mountain Ranch, owned by the Coles.3 

The patent number appears at the bottom of the page, below the signatures. 
2 The land is described as a patent granted pursuant to a Homestead Entry: "WYi SW!!.. NW!!.., 
WYi NWY.i SWY.i, SEY.i NWY.i SWY.i, SW!!.. NEY.i SWY.i, and the NYi NW!!.. SEY.. SW!!.. of Section 33, 
and EY2 EY2 NEl/4 SEl/4 and El/2 SEl/4 NEl/4 of Section 32, T 13 N, R 6 E, Humboldt Meridian. Because 

ATTORNEYS AT LAW 

400 CAPITOL MALL, 27™ FLOOR SACRAMENTO, CALIFORNIA 95814-4416 TELEPHONE (916) 321-4500 FAX (916) 321-4555 
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• 
Harry M. Schueller, Chief 
Division of Water Rights 
August 20, 2001 
Page2 

• 
10987.2-1 

According to Edwin Gustave Gudde, California Gold Camps (U.C. Berkeley Press, 
1975), the Stanshaw Mine was in operation at the tum of the century and was reported in Mining Bureau 
reports as late as 1935. A mining pit is located on the Marble Mountain Ranch. 

Water was also used for domestic purposes and irrigation. The notice of appropriation 
states that it was in part "for irrigating purposes" and describes the ditch and flume as running "to my 
upper field." (See Exhibit D, Notice of Appropriation, Liber I of Water Rights, page 397, Siskiyou 
Official Records) 

Violet Anderson, who moved to the area shortly after Stanshaw conveyed a portion of his 
property to Guy and Blanche McMurtry, recalls that she cooked in an old cookhouse on the property for 
up to two shifts of workers who boarded there, and that the McMurtrys ran a small dairy. (Exhibit E.) 
She recalls that electricity was already in use at that time in connection with the dairy. Among other 
purposes, it was used to sterilize the bottles into which milk was transferred for sale~ Minerva Starritt, 
one of the early schoolteachers at the Irving Creek schoolhouse recalls that when she arrived in 1935, Guy 

· McMurtry was the Superintendent for the State Highway 96 and "had cabins where the state highway 
workers lived with their families." (The Siskiyou Pioneer (Siskiyou County Historical Society, Vol. 6, 
No. 2, 1989). (Exhibit F.)) 

KRONICK 
MOSKOVITZ 
:[!EDEMANN 

&G!Rt&!?. .... 
400 CAPITOL MA LL, 

27m FLOOR 
SACRAMENTO, CA 

95814-4417 
TEL: (916) 321-4500 
FAX: (916) 311-4555 

The McMurtrys owned the property until Lue and Agnes Hayes purchased it in 1955. At 
the time of the purchase, Mr. Hayes recalls that 30 acres were under irrigation and there was an existing 4 
KW pelton wheel and an existing 12" main water line on the property. (Exhibit G.) The pelton wheel 
was described by William M. Heitler of the U.S.F.S. as "the 85-year old pelton wheel" (Exhibit H). Mr. 
Hayes identified it as "an old C-3 HP generator.'.s The power generating facilities have since been 
upgraded several times by Mr. Hayes and successive owners, including the Coles, but the evidence is that 
power was being generated from a very early date. The engineer retained by the Coles to upgrade the 
power facilities described the pelton wheel as dating from perhaps the first decade of the last century. The 
old pelton wheel remains available for inspection at the Ranch. 

Domestic and power uses were among those early uses, and use of water for these 
purposes has been continuous, as has irrigation. The Hayes' use has been described in the 1963 DWR 
Bulletin 94-6 "Land and Water Use in Klamath River Hydrographic Unit." (Table 4, at p. 55.) Mr. 
Hayes believes that the demand estimated at that time may have underestimated his existing uses because 
it was based on a single flow measurement taken in late fall when he was not irrigating. (See Exhibit G.) 

the Historical Index page is 24" x 28" it is difficult to reproduce and is not included as an Exhibit to this 
letter. It is available for your inspection and verification on request. 

The patented land was resurveyed by the Bureau of Land Management in 1985 and designated 
"Tract 48" on that resurvey. A portion of Sheet 1 of 8 of that resurvey is attached as Exhibit B. 
3 

4 

s 

A copy of the Coles' deed is attached as Exhibit C. 

Personal communication, 8/19/01. 

Personal communication, 8/16/01. 
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KRON!CK 
MOSKOVITZ 

&TIEDEMANN 
GIRARD., __ 

400 CAPITOL MALL, 
27TH FLOOR 

SACRAMENTO, CA 
95814-4417 

TEL, (916) 321-4500 
FAX, (916) 321-4555 

• 
Harry M. Schueller, Chief 
Division of Water Rights 
August 20, 2001 
Page3 

• 
10987.2-1 

The Hayes conveyed the Ranch to the Youngs, whose uses are documented in your files. 
The Youngs conveyed the Ranch to the Coles in 1994. The Coles' residence is the same house originally 
occupied by Samuel Stenshaw. 

While there has been an evolution of uses for the Stanshaw Creek appropriation since the 
early days of the Stanshaw Mine, it is clear that year-round uses of water were in practice from early in 
the last century. Mining, domestic and power uses were among those early uses, and use of water for 
these purposes has been continuous, as has irrigation. While mining may no longer be pursued, changes 
in purpose of use ofpre-1914 appropriations have been permissible so long as no other user is injured. 
The very long history of the current uses of water on Marble Mountain Ranch belie any assertion that 
others have been harmed by the shift in purpose of use of this water. 

B. CALCULATION OF WATER DUTY 

The estimate of water demand for the documented uses on Marble Mountain Ranch, as 
set forth in the SWRCB letter of February 4, 1993 from Katherine Mwroka (Exhibit I) appears 
questionable for several reasons. 

First, it is based on use at the point of use, and therefore does not take into account 
conveyance losses in the ditch leading from Stanshaw Creek. This ditch is seven tenths of a mile long6 

and is constructed of flumes and earthen materials. While the Coles have taken steps to improve 
conveyance efficiency (see Exhibit H), there remain reasonable losses that should be considered in 
calculating the amount of diversion necessary to satisfy their pre-1914 appropriative right. 

Second, the calculation completely ignores water demand for power production. As 
explained above, power use began early in the last century and has been continuous throughout the 
history of the Ranch. 

Third, the water duty used by Ms. Mwroka for calculatng irrigation demand is 
questionable. Ms. Mwroka based her estimate of irrigation demand on a water duty of one cfs per eighty 
acres of irrigated land. This is the most conservative water duty proposed in the SWRCB _guidelines 
concerning reasonable use for irrigation. While it may be appropriate for other areas of Siskiyou County, 
it is not appropriate for calculating irrigation water demand on Marble Mountain Ranch. The porous 
nature of the soil on the Ranch and the slopes involved suggest that a higher water duty should be used. 

C. LACK OF JUSTIFICATION FOR A CEASE AND DESIST ORDER 

The complainant fails utterly to provide any factual evidence that the Coles' diversion is 
adversely affecting fishery resources in the Klamath River or Stanshaw Creek. The sole allegation of 
adverse impact is a single paragraph in the middle of page 3 of the KF A letter that alleges that the 
National Marine Fisheries Service ("NMFS") and California Department of Fish and Game ("DFG") "are 
concerned." No specifics are given of just how the long-standing diversions of the Ranch are affecting 
either coho salmon or steelhead. No statements of either the DFG or NMFS are attached to the KF A 
letter. 

6 DWR Bulletin 94-6, Table 4, p. 55. 
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• 
Harry M. Schueller, Chief 
Division of Water Rights 
August 20, 2001 
Page4 

• 
10987.2-1 

The only evidence offered by KFA is a letter from the U.S. Forest Service District 
Ranger, William Reitler reporting such "concerns," again without specifics. The USFS letter related to 
the question whether the Coles had, or needed, a fee permit for the ditch. Subsequently, based on the age 
of the ditches, it was determined that no fee permit was required. (See Exhibit H.) In a subsequent memo, 
Mr. Reitler also comments on the responsiveness of the Coles to DFG's direction concerning fish passage 
at the century-old rock and rubble diversion dam. (Ibid.) · 

In a March 8, 2000 letter concerning the Coles' water right application for 3 cfs diversion 
for power production, the following general concerns were listed by NMFS concerning coho salmon: 
migration delay, loss of habitat due to dewatering, stranding of fish due to dewatering of the stream, 
entrainment in poorly screened diversions, and increased water temperatures. None of the issues was 
raised based on any site specific investigation or concern. 

None of the issues mentioned in the NMFS letter are being significantly exacerbated, if at 
all, by the Coles' diversions under their existing rights. Stanshaw Creek is not a migration or spawning 
resource for coho salmon, nor is it available for juvenile rearing, since the culverts at Highway 96 prevent \L_ 

passage upstream into the creek. There are no pools in the 600' reach ofStanshaw Creek below the ~ 
highway to serve as "preferred" rearing habitat for juveniles (according to the NMFS letter). However, 
coho habitat has been documented in Irving Creek to which the Coles' diverted water is ultimately 
returned. The addition of flow to that creek may well benefit the coho resource of concern to the KF A. 

Temperature at the mouth of Stanshaw Creek was measured at 65° F in the afternoon of 
August 17, 2001 by Douglas Cole, within the reported range of suitability for coho juveniles and within 
the range of "best" suitability for the steelhead trout that inhabit the creek (Klamath Resource Information 
System). 

Water in Stanshaw Creek is bypassed through the rock and rubble diversion dam. The 
diversion is maintained pursuant to a Five Year Maintenance Agreement between the Coles and the 
California Department of Fish and Game, dated January 21, 1999. There is continuous flow bypassing 
the Ranch diversion, and fish passage has been observed in both directions. As reported by Mr. Reitler in 
his April 6, 2001 e-mail memo, "The diversion structure has been modified to provide additional flow 
downstream in accordance with California Fish and Game direction." (Exhibit H.) The flow in Stanshaw 
Creek extends to the mouth, even in this dry month of a dry year. 

The mere fact that coho are a listed species and steelhead are a candidate species is no 
evidence that the decades-long diversions for the Ranch are harming the fishery. The above data refute 
the allegation that the current diversions by the Coles violate the Endangered Species Act. The 
complainants have produced no evidence of harm to protected species from a continuation of diversions. 

Beyond the Endangered Species Act, however, the KF A has raised a claim of public trust 
violation. In any public trust evaluation, the harm to the public trust resource (if any) must be balanced 
again the reliance on the diversions. In this instance, there is clear evidence of a century of reliance on 
the water an a good faith belief that the diversions are justified under the pre-1914 appropriation by 
Samuel Stanshaw. The Coles' water use is reasonable and beneficial, and the Coles and their 
predecessors have continually improved the efficiency of use. No other water source is available to the 
Coles, whose entire livelihood depends on the continued availability of water from Stanshaw Creek. This 
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Harry M. Schueller, Chief 
Division of Water Rights 
August 20, 2001 
Page 5 

• 
10987.2-1 

great reliance, balanced against the lack of any specific allegation or evidence of harm to public trust 
resources by continuation of diversions pending SWRCB action on the Coles' pending application, 
should militate against any enforcement action at this time. 

Please feel free to contact me if you have further questions. 

JKG/mm 

Attachments 

cc: Douglas Cole 
Donald Mooney 
Michael Contreras 

Sincerely, 
KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD 
A Professional Corporation 

~r?~ 
Janet K. Goldsmith 
Attorneys for Douglas and Heidi Cole, 
Marble Mountain Ranch 
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_u,.'J:?:i/T.i.,t-/...? ~.'tA.f..£,,,/',t-/,.c,.•.-'?.H.£'1,~/1.r •<-~_.>. u _-',_.~.[..!,./("Z.-t;"~..Ji..,~·· iJ-A-'- - -,- -$i,;' -
Q-l :;!; ~<L· J.~·t-<~t~«J?.~<j..<.<.,-.•'L~L-t-7'5--_~.-e(:; v~ /:(~<:1 ~-~A .. U-'~ A.. 
!l~L);?°-"":11 .... 'n-r.t-""-<"i-~. <=1!"n -~9-:.t-_:' Ut . .r. ,.._~~ //; H,,,-' .-~~, ~n.~-r:-'fA"'f'.-<"l'n-<A • -#fl.• -4;, t,-! ----.:. . ..L___:.-.-

· 1 ·~ /7 ~·t:--~mcw."1°iA~~~.,~~.tJ,;a;e-tii5.f~f,-~6llcfto the GENERAL W(~r~ono I l by tlie Boamm 011:NZUL: • \if){' 
1 

I Now know Ve, That there i,, thmforc, gran~ by the United Btlltell unto the uld.. . UA'.lA. .,, rJ,A~-e-

I I. 
I! 
i I 
j I I. 
Ii 
i' ; ! 

! i 

: ; 

i; 
i l 
! : 

·-'---···-············-·······-·-···························---···-··..:··-·-················ ....... the trari of Land lhcn'& ~ 
To bave and So bold the aid trart ~ Land, 11itb the a~ f.hcreof, unt.o the u.id .. -~s( .. !'!.:~::?·-tt~~#~ 

· . ·,·XZ7:l r".r~ , r :a , ·;,.,r, · >,_r-·--··-·····-· ··-·····--·· · ····· . ·····-·-····-.-· · ..... ········ aac1 t.o · ~-~.., 

J and aaigna,.fom-.!r; aubjut to any veated a~ aemied. wa.ter righla for mining, agrkuitunl, •11• I 11a· ·. 

ing, or other purpoeee, and right. to ditchca and tuervoini ~ in l'ODllttlion with such water .riglilll, u 11119' 

be reeogniaed and lll'kncndedged by the local cuat011111, Ian, and dttialone ol. ~rt.I, and- •-wl>ied lo Ille 

ript.ilf. ~pnpietor of. win-er-lode-lo-erlt'att-aftd-------~~&lie - ... ,. .... 

to p!llef.l'IICe-w~~ the premm hel\!Oy gtaltff'd, • -~"3'··•· And there ill reaenwl ,,._ a. 
Janda Mreby granted, a right of way thereon for ditcb.!I · or CIIDU eon.lnld.ed l,y the a.ulhorlty or ~- ~llited 

Btata. . ' 

In testimony whereof, I, ._-!!.(.f.:aj:_.(!...t..?..."J,. : .. :. ... /.t..; ... :.:/.0. .. fj,.: .... ,.-...... -:P~ ~ - . 

-UNITED STATES or A?.IERIC'A, ha,·e caueed·tt,_ letten l.o be made Patent, and I.be -1 of I.be Gnu.u. LAND Onaca lo 

' I. 

Ii 
i I 

ii 
i: 

i i . be hereunto allmd. i : 
:
11 

:. GIVEN under ;.h~nd, at the Jrrr.oF W.uBJNOTON, U. .. , .. L.(,Jt.(::.1.l."ij,-...;...-.t.<J.·1.···r.,.., ~7, ! i 
d&y tl ....... ../JJ!: ... ' .. f' ....... '. ............ .. , in lbe ynr ol our Lord one slKuaaci ,..._ . 1' . 

i I 

·, i (SUL) hundred and .. [(r. ... l._~~:.t..L.~ .... ............... , and or I.be IndeprndoM d U. 
i 

· I United Stale! the one hundred ud ..... ~.f.7:.LJ .. .i .. ~-c::/.t.l=,.._~A.-
i i Bna~Pmn>1EX1'--. ;jJ~ ,.,"J .... .J.t .. £f'-_/ (-;·--·-···· ' · · .. · -· 

l / By. _ _ .; .... :7i?..~1.c..<.t ... )G;~.~ !:-y~-··-··""··--·~ :~; 
I , . .. ·-··········-~.!.:t...: .. , .. Lq .. r...1#c.:t . .r:t.,,. .. ....... ···-···-···-.:. ___ ..... . 
l I • Rtt«der of the Genenl UlldOCme 
: \ rf''} l~ ,, I ;,,~ <·· >n(N. ,P.·" /~(, /1-y . : . · 

• Reeorded c.iii-, VoL ..... ,-·-···· Pap:_i'lf:-----r -<. Q J · '}: QI 
! : 'fruf'.,du{.,.lt r-a7,,.u1 e-j ~-.,.,,,.4~1: :3t1 11,;1-.;:'~ +········~.CL ...... ll .•.... _:(1'_u,:,1/.l,"1f··-·······~YB--, 

; ; ~()yJ ~ /91 'if .Mt 3 ;-, ... ,, . .,. ,·t.., ·-.'1 !. 'I O,. ~. ~)' .................................................................. Depu\y~ 
: I 
! I 

I 
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TRACT 48 

... 

• 

I. ... 
2,.00 

---··-w """""•••-· 

• 
TRACT 48 

Tract • repre•ent• t1,e po•lt1DII - ,_ of 1 15.00 acre parcel. 
Patent No. 18611111. aated Narcll 2. tlllt, unaer aoc-t. Eureka 
01211, for -.1 St-. aeacrtbea • tlle E 1/2 e: 1/2 NE t/4 
SE t/4. E 1/2 SE 1/4 NE 1/4. HC. 32, - tlle II t/2 SIi t/4 MIi 1/4. 
•m•msw~sem•msw~swmNEmsw~ 
N 1/2 MIi t/4 SE 1/4 SIi 1/4. HC. 33, T. 13 N .. A. IE .• -lat 
*"1GIDII, C.Ufornla. exc1ua1n1 tllat portion reca11veyed to tlle 
U.S.A. un11er aoc-t sacr-to 1:1:17. 

TRACT 49 
Tract 41 repreunt• tlle p .. tuon - f- of e 30.00 acre parcel. 
Patent No. 173117. Gated o1prU 7, 1111. unaer aoc-t•. Eur'ella 
01142 .. a 03277, for ,,._ w. -1•,. aeacr111ea • tlle NE 1/4 
SEmsw~•m•mswmSE~sm•mswm 
SE 1/4, NE t/4 SE 1/4 SE t/4 Sil t/4. SIi 1/4 SIi 1/4 SE t/4. HC. 32. 
T. t3 N., A. & E .. -lat ..... ,01 ... C.Ufornte. 

.... 
TRACT 49 

,,.,.,, ... 
'-00 

J.11 ... a.ec. 
s.-·c. ,o.oo 

s.•••"£ . ... IOl10 - - - - - - - ... , 

t.,1 ........ 

TRACT 51 

' II ,a 14 

Cllal111 

61 260-U 

EXHIBJTB 

WR-6

000951000951



.... _-··._ 

J • 

• 
·' ,-J 

I 

I 

•cclll'lllila..,....a-,: 
5ISK1 YOO cnJHl'Y TITLE a>. 

Ar,10 WIIF.N ltEn>ltDP.D MAR, THIS D!ED AND 
llNl..l!!S OOIF.ltWl!B SHOWN IELOW, MAR. 
TAX ffA'!EMP.NTTO: 

N.,.: Hr• am Hra. lb.Jg Co ~e 

Mallin, 92520 Uwy. 96 
Add ... : 

c11y1S11~1Z1p SanPa Bar, c;.. 
955f.8 

j 

OiT•,:IA.t l"d::t: ·: }!, 
tSISl\1'!' .J•J ;t,i, '-: ; . f.A.llF. .· 

le 3D .---J DO fl 'Sal 
94_0~8121 a ~'·.:··· .--.•-, ' :J •. I .• .'· •. ~ ..1-_.._ -C'.... t ........ ~;_~ 

$14.00 

Order t:.,. 60696-cln Sl'ACE AROVF. TIIL, UNF. FOi lll!COltDE1"$ USB 

., 

Grant Deed 
THE UNDERSIGNED GP' •TOR(St DECLARECS) 

DOCUMENTARY TRANSFER TAX IS t 88.00 
IH:omputed on full value of property conveyllld, or 
Dcomputed on full value less value of lien, or encumbrance• remaining at 

time of Hie. 
ounlncorporated area Deity of , AND 

FGR A VALUABLE CONSIDERATION, receipt of which 11 hereby acknowledged, 

JUBERT E. ~ and ~RY J. YO.Ni, husbaoo and wife 

hernb f GRANT(S) to CO,K;V\!3 'J'. a: LE nnd HEIDI 1'./fi CDJ ,E, husbencl and wife M 
Joint Te-ru,nts 

the following described real pro~erty In the 
,· .1unty of Siskiyou State of California: 

STATE OF CALIFORNIA 
COUNn OF ~1~\~ 
On 12/29/94 hefore me, the under1lo,,ed, 1 
Notary Pub11c In Md far tald Stete, P41fl0Mlty appe•NI 
IU>ert £. Yoong am Mmy J. Young 

pereon.lly, known ta me lot prO¥IMI to me on th b11 • of 
••lltfletofy evlderlcet to be thl pe,tonC1t whol,t nemefe; 
hitin Mlbllcrlbtid to ltw wltNn IMtniment and ac:knc,o,,!titlged 
!; me th,it hetlhcflhey •lleCUted the ume 'n hhl.'!wllhelt :••.a•••••••••••••••••••••••• 
.. rtt1ar1, .. ,1 r.ttpllCllytlnt, and lhlt_by tulherlthelr ll!tnaturef•t •9 DENISE D. NIXON : 
"" the im-m.iment the per9C1nt1t, ar ttie 9n1tty upon•"-'' ot ; COMM. #1011630 "' 
which tt,e s,eraonC1t ar.ted, executed the lnttrument. , :: · IIOTMT PV8t.lC - CALIFORNIA ' 

W1TH£SS ~-~1J--GL' It# . !tSIUYCU COUNTY .. • My Culnt. bJ. he. ac, 1117 • 

ilgnatu,e ~ ~ ··········~·······~········= NOTAR PU8UC IN i(ND F SAID ST 
MAI. TAX STATEMENTS AS DIAECnD ABOVE. 

EXHIBITC 
'jJ.t; ·•·' ,,,,,,.,,.,..-111.....,...f.lflp·JaiP.lltJflfti:.~~~~~,~-T.';:4:,:i<O"~~~$J;iil!l:liiltifll!ll:•llil:i ;a;·a,«111fl;lll!J.il!WalllUM11illiiilll_ ........ lAM.&i•W..,_,ll,._~i.'_•• 

:: ... .\•.:.\ 
. *..,.:;· ··:/~- : ' ,- . ~ 

l 
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EXll181T • I\• 

I\U. 1111\T Rf"At, momtlY SIWA'IT.: ltl '111E O:UtlY 01" S1Sk1YW, S'l?\TE or 0\1,tfUllUI\, 
l.>ESClUDED M FOJ...t.OIS: 

l'J\lte:F.L I : 

'111'! ~1U1enst 1/4 or the northwest l/'I o( U,e Southwest 1/.\, the sout·l~t 1/4 
of the Hore.east 1/11 of U1e Sonthw~st l/4, tJW! Hoi-tJ1 1/2 of the tfortJ1WPAt: 1/4 
or U1e S0utJ1east 1/4 of the SC3'1U1we.st 1/4, Ute Northeast J/4 of tJ,e ~1tJ1east 
l/'1 of the soutJ1WeSt 1/4, the NortllE!l'st l/4 of tJ,e 6°'11:henst 1/4 or tJ,e 
S0utJ1t;!ast 1/4 of the ~1thwest 1/1\, U1e ttorthwest 1/4 of U1e NottJIW'ef!lt .t/4 of 
tJ1e souU,west J/4 or the sootheast. l/1\, Ulf! sooth 1/2 of tl1e Nc,t:Uwest l/4 of 
U1e souUiwest 1/'1 of the S0uU1E".ast l/'1, r,•d tJ,e So.1thwe;t 1/4 of Ute ~JtJM!St 
l/4 of the Sa.1tJ1006t 1/4 of section JJ, '1....mshJp 13 NortJ1, llat-q! 6 F.nst, 
tr,mboldt Dnse nan Meridian. 

f:XCf.f'l'U,k; '111ERIW1Uol: .All tJmt portlon oC Ute SotUawest 1/4 of the ~1t~st 
1/4 of ~.ion 33, 'l'ownshJp 1l North, RnlY:Je 6 F.nst, llunboldt Meridian described 
.... ~: 

Deglnnlng at the So.1th 1/4 comer of E!ald ~tJon: tl.enoe l:2'l'lt 3~,C feet to tl1e 
'l'n1e Point of DeglmJ~: the1,ce Fast 330 feet ftl0t-q U1e South line o[ f'c,Jd 
section to tJ,e &'lst bcu-3,:u-y of the lll& 111\Vrn prq1'!rty: U1et10!! Not-th JJO (eet 
alcn;J Use F.ast 1.lne nf said lk,yes property: UlellCe West 330 (eet: U..ence SouU1 
330 r~t:. t:~ Ute 1'rue ~int of OecJlnnlng. 

r-rninmn F.XCF.M'.TtlG those pot"tlons of the lntrl J.n Ute West 1./2 of tJ1e Sc:111\hwe~t 
1/4 of tJ1e soutJ1east 1/4, erd in the soot.hwest 1/4 of Sectlon Jl, Township n 
t1odJ1, Harqe 6 East, Jlurh:>ldt Met·l<.111111, 11s COl1Vf!'.fed to UJE lt'\YES et me. by deed 
recorded July 1, 1955. l ·1 IJcok J52 at l~'! 253, oUJcl~l Rea>ttl~ oC sJ~k iyou 
co111ty, ly.bg SOUU1erl/ of t.'.1e lhk.'1 described as follows: 

com,encJrg c1t a poh,t a"'. th.• S0uU1 lhie or sald n""'~tlon Jl, fnn whJd1 the 
comer ca1;1un to Sectic· .. ~ J ri-,1 4, 1u.,n~hip 1:! !kirth, P.AI~ ,; ,..,.-1t, llnni:iotllt 
t1eridlnn, Am Sec..tions -'.{ ,. .... 1 :.ii1, 'J'c,.,,nshlp 1.J Not:th, n.-.1q! 6 F;,1,;t, lllffl10ldt 
Met·ldlcm, benrs sout-J1 80 51' '1'1" F;,s•:, 1769.1.9 feet, sald 110Jnt &lRO being 
EtY-,:necr's st.atlon "A'' 479177.35 l'.o.c., as estnlJlJNllFd rraa tlte Lq10rt.nrnt of 
l\1hllc Works 1964 survey betw~n S<.Fs 0.-:,t· mYl 'l'J Cree,k. n0t"ld O.l-SJR-96; u,~nce 
ft-a11 a tafY;lent wLid'~ bears tlotlh ,i·, 20• '-1" West, 1tl01:98 a curve to l:hl:! le(t, 
havh,;r a rndlus of 1000.00 feet, \J1ro.1-Jh an nngle of 07 37' 11", a dh,tnt'ln! or 
U7.. 99 feet to r.tql.neer~s stc:,tion "1'" 401 t 10. J" F..c., f\S ~st:abl hil~I h'CIII &.,id 
sin-v~yr thence Hort11 JS 02' 22" tnst, Joot,oo feet to " point her.elnllf'.!hN 
rel.r·t1Td to n!!I ~int "O", U,ence t·lorU,, 5'1 57' J!3" West 100 (@et IOOt:e o,:- )E'S.q 
to Um l:a!.t llne of Ute We.CJt 1/2 of U1e So.1U1West 1/4 of tl1e SouU~n$t l/4 of 
sr1id :.~:lon JJ, bebrq tJ1e TRIJF. ronrr OF nmt.NIHt«; of this Une: U1e1w:~, 
conti1111irg UortJ1 54 57 1 lO" West, 6.iO r~t to n0po.1r.t for a total dlst:l.\ncP. or 
790."2 feet from said n-,int "O"; U1'~rlfY- f'l('A1y1 35 02• 22" ~t, 34.00 (t'E!t: 
thE".tlCf?, rrom a tat~ent whJd, benrn Uort. 514" !_;7 • J!t" West, R 18'1CJ a cmve to lht? 
le':t, hnvltq a rlKhus of 1266.00 r~t, th1.ough 11111 fotY;ile of H 29' JS", 11 
<1\r~t..;ur.:~ of 320.2'1 r~t to II pol.nt hf?r-el;,be\ow referred to as "'Jut "C": tltE""nce 
tlnr l It 69° 2'1 • 13" West 520 feet, mre or less, to Ute West line of lhe Fnst-. J/7. 
of u,~ ~-ast 1/2 of the Soot:hwest 1/'1 of said sectlon JJ; thence cn1tJnd1~ 
flot !.h 69 27' 13" West, 290 fee:?t, nJJre or less to the South l.lne of Ute »ot·U1 

(ContJm1ed) 
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1(.2 or the NortJ1 J/2 of tl18 S0.1U1eilst 1/4 of Ute &,1thwest ~/4 of &-ctlon 331 
thence oontlruingNorth 69 27' 13" West, 47 r~t to a point, herelnbelaw 
referred tons rolnt "D'' for a tot1'1. distance oi 851.37 fflf!t fraw Mid n>lnt 
"C": thence Crctn a tanient whJdl bellrs tlortl1 69 27' ll" West HlorYJ fl cutve t:o 
U13 left, havlrq a ni<! .... 1: of !Jo6r,.oo r~t n d.lsL,nce of 355 feet

1 
lllt're or lesa 

to the West llne of tJ,e &...-,,thc-Z?~t 1/" of .tJ1e So.1thwest 1/4 of M d Section JJ, 
tJ1m1ee contlnul,g along l,.r.t. Sdld curve, ft ctJstance c,f 335 (eet tg 11 \'°Jnt, 
het-elnhelow reCerr~ to as 1':>lnt "E", thn 1gh n total 111-g\e of 07 4ft 15", a,~1 
, total distance of 690.03 feet fl'ffll MJd l\:JJnt "D'': theflCe North 41 41' 14• 
West, 178 feet, nore or less, to the ~1th lh,e of the Nortl~t J/4 of t.he 
~,outhwest J/4 of saJd Sectlon 33; tl1ence oontJnulrg Nort.b 41 41' 14" West 130 · 
reet to 8 point for a total d.istanc~ or ll6.Jl feet [l"QII .,,d 1':>lnt "F.;e: Uienoe 
HorU1 ?6 12' "'1" West, 128 feet, ro.-e or Jess, to tJ1e rolnt of TennlnatJ.on o! 
U>h; 1 i ne on the West lJne of U1e F.Ast 1/2 of the Northwest 1/4 of U,e 
So11U1West 1/4 of said Section 33. 

f'J<l.i-:l'J'lOO •mr~EFOCl1 thnt portion Ulereof lyhg S01tJ1erly of the line descrJIJl."d 
os folluws: 

Con1l'W!r-:ir,J al M ld Engineeli's statlon "A" '101110. 34 E.C., herelmhove . · 
rlescnOO'd: thenoe t!nrth 54 57' JO" West, 159. 66 fE"etl tJ,enoe S0u1J1 Js0 02 • '-'" 
wegt., 225. oo reet. to a point het'ehi,elaw ~[P.r.red to as POlnt "F"', tJl@tlC'9 North 
11 17' 26" El .. .Jt, 17 feet, nor'! or les!II, to Ute ~1~1 line or snld R@ct.to11 33, 
belr,-J the 'l'llUE ronn OF Of):;ttRHtlG of this J lne; tl1e.nce contJr.dt-g tk>r.U1 a 0 17' 
,s11 i~Att. ~.20 feet to " po},nt fer ft tot:al dJst1mc::e or 136.57 feot Ctc1111 ti.,M 
roJnt "FI U1e11ce No(il,!154 57 1 JO" West, 575.76 {N!t: U,ence rroma l:ntTJf!nt 
.t.1\d1 bebtl! North 5'1 57' JO" West, al':(ft " t'llt-'e t.o the left, havJfYl a tncl!···!' 
of 11 l'O. OJ Ceet6 thn:,.agh an at,;Jl e of H 29' 35", a dlstanoe of 278. l5 feet r 
tl,(•iK~ llotth 69 27 1 l'l" West, llS feet, mre or less, to U1e n>Jnt of 
'r.'\n,i,ntlon of this lJne on Ute West line of th@ £,ut 1/2 of the Fast 1/2 of 
thE< f'.;.1Ft 1/2 of the SOOthwest J/4 of said Section 33. 

;\;.r.o EXCF.t"rlOO '111ERF .. FIOI U1at portion tJ1ereof cnnveyai to fUftN T. tt.tWll-:tS, et 
UY., by Deed reoomed January 19, 1965 in tt::>k 512 at ptge 457, OfC.lcial ltecon.ls 
of Siskiyou coonty. 

'Jhe bearhY19 used ln tJ1e fthove description l'lt"f! on the Olllfon,ln C'o-onUnnt:e 
Syslem Zone 1, ard 1:he distances arr ~urrn~. . . 

PARCEi, II: 

111at portion of Ul8 latds Jn U1e sa1UM?St 1/" of the SonUlNst 1/4 or Sf:.1d:Jon 
33, '1um1lp ll NorU1, ~uge 6 ~"'astl 11.H., ronve:yed to tJ1e state o[ 0'1 Honda 
t,y deed recx,rued Oece1Ler 15, 1965 n took s,i1, ocrlcla\ neoonJ~, PAge 91', 
siskl.you coonty Records, lyhq Hortheaslerly of a llne described ns £ollCMSs 

Cc:tm"!ncln:J at a pol nt on u,e Sruth 11 ne of M ld Se.ctlor, 3:t. Crom \IA1lch the 
com,;,r m11ta1 to Sectlons 3 earl 4, 'J\:,wnshJp l 1. Hort.h, Rl\nge 6 F.ast, 11.M., at,d 
sect\on..«1 33 l'!lrd J", Tc:Mng11ip 13 Nort!l, 111\rqe 6 !'A~t, 11.H., b!am Sooth ee0 51: 
4'1" F..ast, 176'J.19 fE"et, said point also being Dlglneer'a Station "A" -479177. JS 
P.o.c., l'S est111bll~hed frai, the ~rlm~nt of ruhUc "k,rks 1964 smvey b!l~1 
~s nar an1 Ti Ct"IY.!k, Road 01-sls-96; U1enc:'! rrm e tan;Jent Uiat beot11 NorfJ1 
47 20• 27" West, al~ a curve to U1e left wHh a radius of 1000.ro [eP.t, 
U1601igl1 an f'rqle of 07 3·1• Jl", for a dlst:a~ of 132.99 feet: U1ern! l\!01U1 
35 02• 22" f,r1st, 100.00 fef!t; Uienc-e Not:th 54 57' 38" West, 102 fet!t:, a..ve or 
ler-'1 lo Uie Jt>lnt or IntersectJon w 1 U1 U1e F.ast 1.lne of saJd l1trrl, J1119l r-" ld 

(Olnlltmai) 
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po~nt behvi the ,'AJE rotttr of' W'liltNJt~ of thlll' r,roel t:henoi! oontln1hq Hor-UI 
54 · 57 1 JB" West, 117 feet, nore or less lo t:he n:>Jnt of TennJ.Mtlnn of thl• 
Une on U• North line of aaid 1111-0:,. 
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E. STENSHAW •• • WATER NOTICE 

NOTICE IS HEREBY GIVEN: That I have taken ~p and hold.for mining 
and irrigating purposes, six hundred inches of the water running 
in S~Jf~~~~~ So called the water so taken being carried 
first by cl.itch and flume to e.na post my dwelling house by ditch 
and flume running up the ~ID~.t.b ... _BJver,J;o my upper field. · Said 
creek being in Dillon's Township, Stele of California, County or 
Klamath. · 

March 25, 1667 

E. Stenshaw 

RECORDED 
Liber 1 Water Right, page 397 

JUNE 9, 1880 

EXHIBITD 
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Photo courtesy of Leona Bryan 

JUNCTION SCHOOL - 1928 - SOMES BAR - Levella Conrad, Pauline Conrad, Caroline 
Davis, Shan Davis, Henry Davis, Frank Grant, Violet Johnnie, Dave Johnnie, I. Rosy jerry, Lee 
Merrill, Sidney McNeal, Georgia McNeal, Gengia Ann Langford, Deane Langford, Miss L. Lewis. 

IRVING CREEK 

Minerva Starritt 

The Irving Creek District was established in 1918. The first school was a log building 
situated over the creek. The outdoor toilet was also over the creek. In the early days it 
was a custom on the Klamath River to build toilets over a creek. About 1925 the second 
school house was built of lumber by Frank Grant. A second classroom, dining room, 
kitchen and bathrooms were added in the fall of 1935. John Spinks helped bui Id the log 
school as well as the second building and the addition. 

At first, school terms on the Klamath were only six or seven months from spring to 
early fall because many families lived across the river from school. At high water, children 
could not get across the river. In the late twenties there were regular school terms starting 
in the fall. 

John Spinks and his wife Lucy lived across the river at Roger Creek, two miles down 
the river from Irving Creek. They had six children, Roy, May, Chester, Bryon, Ernest and 
Willard. They were well liked and civic minded citizens. They were most anxious that 
their children get an education. 

Other families living within walking distance wanted a school for their children. They 
included the Pattersons, Farnums, Johnsons, Drakes, Charleys, Mc(ash, Layman, Toms, 
Al bars, Hickox and others. There were four Patterson children, Willie, John, and their two 
younger sisters May and Rose. They walked five miles to Irving Creek School taking all 
the short cuts along the narrow crooked road. The Patterson children never missed a day 
unless they were sick. The older children in the families took care of their younger sisters 
and brothers on their way to school. Madeline and Grace Charley lived at T Bar five miles 
from Irving Creek. They too walked. 
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There was money from the Office of Indian Affairs for Indian children, so lunches 
consisting of milk, soup, sandwiches and cookies were delivered to the school. According 
to Mary Patterson (Lawe) the older boys would order as many as five sandwiches and eat 
every one or maybe give them to their white friends, who didn't have as good a lunch. 
Mary also told me about the boys finding lizard eggs along the ditch that ran along the side 
of the school. They gathered up the eggs and little lizards and threw them on the floor in 
front of the teachers desk. Pranks like putting water snakes or a frog in the teachers desk 
were common. Teachers joined in the fun most of the time with laughing and a little 
screaming. Ernest Spinks tells of one day before Christmas when the teacher let him and 
all the boys out of school to get a Christmas tree. They all skipped and didn't return. Ernest 
got a good spanking from his dad. 

Enrollment records no longer exist. A partial list of children attending Irving Creek 
School from 1918 to 1929 follow: 

Roy, Mary, Chester, Byron, Ernest and Willard Spinks; John, Willie, Mary and Rose 
Patterson; Ella, Anne, Henry and Ulysis McCash; Arthur Layman; Lawrence and Gladys 
Johnson; Madeline and Grace Charley; Laura, Lottie and Henry (Buster) Farnum; Zona and 
Betty Drake. 

In the fall of 1935, I went to teach at the Irving Creek School. I had been teaching 
the lower grades at Junction School at Somes Bar down the Klamath River from Irving 
Creek. It was my seventh year of teaching school on the Klamath: two years at Morek 
below Martins Ferry, two years at Orleans, and two years at Junction. I was no stranger 
to the district. I knew the people and the children. 

The school building was located at the junction of Highway 96 and Irving Creek on 
the hillside overlooking the creek. It was one large room approximately 20 by 40 feet with 
anteroom 1 0 by 20 feet and a porch across the front. There were outside toilets. The 
children helped with the janitor work. 

Mr. Guy McMurtry was Superintendent for the State Highway 96 and had the 
Highway Yard on his ranch above the school, now the Young ranch. He had cabins where 
the highway workers lived with their families. 

John Waldner owned the ranch below the road where the school was located. He 
and his wife boarded some of the highway workers and rented cabins to the other workers, 

Photo courtesy of Minerva Starritt 

IRVING CREEK SCHOOL - These boys all went to Irving School in the twenties. (L-R) Partly 
shown, Alvis Johnson, Lawrence Johnson, Henry (Buster) Farnau, Willie Patterson, Chester Spinks 
(standing), John Patterson, Ernest Spinks. In river, Willard Spinks, taken about 1929. 
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their families and the teacher. Waldner also operated a sawmill up Irving Creek. This 
ranch was once owned by Frank Harley, Halverson, and the Drakes. It is now the Blue 
Heron Ranch. The first cabin I rented was an old shed full of mice. I put traps everywhere 
but at night, mice would wake me running across my bed. A bit eerie. I soon rented 
another cabin. 

When school opened in September, I had fifty-two children and all eight grades. Most 
of the pupils were from families working on the road, and there were several Indian 
children. Five Indian children belonged to Chester Pepper. They lived at T Bar but never 
came to school. I had tried to get them to come to Junction without success. The oldest 
boy was sixteen and was driving an old car. Arrangements were made with Robert Dennis, 
the County Superintendent of Schools in Siskiyou County to have this boy transport his 
brothers and sisters and attend school himself to get his eighth grade diploma, beside 
helping me around the school. The money from the mileage, clothing, and free lunches 
helped keep these children in school. 

One day in late September, Robert Dennis, County Superintendent of Schools in 
Siskiyou County, arrived to see how I was progressing. We offered him some graham 
crackers. To our embarrassment kerosene had seeped onto the shelf where the crackers 
and supplies were stored in the anteroom. We laughed about the entire episode but Robert 
decided some changes should be made. He said, "It looks to me as if you need some help. 
I have a friend, Valeria Beym (Lange), who will graduate from Chico State in January. I 
will try to convince her to come down the river to Irving Creek School with you and teach 
the lower grades, but arrangements must be made for another classroom, kitchen, dining 
room and bathrooms". These arrangements were made with the trustees and with John 
Waldner, who ran the sawmill. 

Meanwhile, I continued with my fifty-two children, with the help of members of the 
community. The hillside was leveled off for a playground. The State road equipment did 
their part. Tex Hunt's father was an excellent pianist. He came to school twice a week 
in the afternoons to help with the music for our entertainments. School programs were 
most important; there was no TV in those days. The entire community far and wide would 
come to the school plays and games. We were preparing a gala affair for Christmas. I had 
combined all grades into ah istory project of North America beginning with stick puppets 
for the first three grades of cave men, Indians and old miners. String marionettes of U.S. 
history with President Washington and the revolutionary war, Lincoln and the Civil War 
were made by the upper grades. Parents were all involved. Santa and all his helpers and 
the singers were ready. The night arrives for our program. We had built a stage at the end 
of the room six inches off the floor and put candle foot lights on the stage. I was wearing 
a long white polkadot dress. In the middle of the program while I was announcing, I was 
standing too close to one of the foot/ ights and my dress caught fire. Tex Hunt, one of the 
parents grabbed me and put the fire out. The show went on. 
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Contributed by Joe Clyburn 

BIG HUMBUG SCHOOL - 1917 
- located on Klamath River near Jack 
and Cecil Well's home. Back row: 
Robert (Bud) Clyburn, Tony Rose, 
Jim Clyburn; Front row: Tom Cly
burn and teacher's children. Teacher 
Mrs. Desevado. 
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APRIL 30,2000 

TO WHOM THIS MAY CONCERN: 

I, LUE H HAYES AND AGNES M HAYES, PURCHASED THE McMURTRY RANCH 
LOCATED IN SOMES BAR, CA. SISKIYOU COUNTY IN 1955. 
THE PURCHASE PRICE INCLUDED 55 ACRES, 4 RESIDENCES, 2 BARNS, ALL OTHER 
BUILDINGS, EQUIPMENT AND DEEDED WATER RIGHTS TO STANSHAW CREEK. 
THE WATER RIGHT, WHICH DATED BACK TO 1867, INCLUDED THE RIGHT TO 600 
MINORS INCHES OF WATER AND DITCH. THIS IS RECORDED IN THE ORIGINAL 
DEED IN THE DILLION MINING DISTRICT. KLAMATH COUNTY, CA. 
THE PROPERTY HAD AN EXISTING 12" MAIN WATERLINE AND 4 KW PELTON WHEEL 
AND 30 ACRES WERE UNDER IRRIGATION. 
AFTER OUR PURCHASE IN 1955, WE UPGRADED TO A LARGER 9 KW PELTON WHEEL 
TO GENERATE MORE NEEDED ELECTRICITY. 
IN 1957, SENATOR REEBER, WEAVERVILLE, INTRODUCED A BILL TO THE SENATE OF 
CALIFORNIA, FOR THE PROTECTION OF NORTH STATE WATER. THE STATE, AT THIS 
TIME MEASURED THE AMOUNT OF WATER BEING USED ON THE RANCH. ON THE 
DAY OF THIS MEASUREMENT WE WERE NOT IRRIGATING ALFALFA, SO THE AMOUNT 
OF WATER DIRECTED INTO THE DITCH WAS REDUCED FROM NORMAL FLOW. THE 
MEASUREMENT WAS TAKEN BY DROPPING A LEAF INTO THE WATER AND 
MEASURING HOW FAR IT FLOATED DOWN STREAM IN SO MANY MINUTES. 
AT OTHER TIMES IN THE YEAR WE WOULD CAPTURE ALL OF STANSHAW FOR OUR 
USE. 
IN 1965, A 100 KW PELTON WHEEL WAS INSTALLED AND WATER WAS STILL BEING 
USED FOR IRRIGATION. 
WATER FROM STANSHAW CREEK WAS IN CONTINUOUS USE BEFORE OUR 
PURCHASE AND WAS USED CONTINUOUSLY BY US UNTIL THE PROPERTY WAS SOLD 
IN 1977. 

IF WE STILL OWNED THIS PROPERTY, WE WOULD MAINTAIN THAT WE HAD VALID 
AND COMPLETE FIRST RIGHT TO STANSHAW CREEK, AS STATED IN A VERY OLD 
AND COMPLETELY LEGAL DEED. 

SIGNED: 

EXHIBITG 
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Subject: 

Stanshaw Diversion 
Date: 

Fri, 6 Apr 2001 15:27:50 -0700 
From: 

• 

"William M Heitler/RS/USDAFS" <wheitler@fs.fed.us> 
To: 

access@pcweb.net 

Doug, 

As you requested. 

Bill 

ST ANSHAW DIVERSION MEETING 
MARCH 22,2001 

The purpose of the meeting was to familiarize the landowner, Karuk Tribe of 
California, and the Forest Service with the diversion and related issues. 
We meet at the Marble Mountain Ranch at 9:30 AM, March 22,2001. We met 
to 
determine if it was possible to increase flow in Stanshaw Creek while 
meeting the needs of the Marble Mountain Ranch. Attendees were: Doug 
Cole, 
owner, Marble Mountain Ranch, Toz Soto, Mid-Klamath River Sub-Basin 
Coordinator, Ron Reed, Karuk Tribal Fisheries, and Bill Heitler, District 
Ranger, Orleans Ranger District. 

Mr. Cole has done a considerable amount of work to improve the efficiency 
of his hydropower plant. He recently replaced the 85-year-old pelton wheel 
and military surplus generator with a state of the art unit, and upgraded 
about 100 feet of the penstock with new PVC pipe. He estimates that about 
2 5% less water will be used to generate the same amount of power as the old 
system. Water from Stanshaw Creek flows from the generator, is used for 
irrigation and eventually ends up in Irving Creek. Blue Heron Ranch uses 
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the water for hydropower and irrigation. 

After looking over the hydro plant, we walked the ditch to Stanshaw Creek. 
The ditch is in good overall condition and shows signs of regular 
maintenance. Portions have been reinforced with open topped culvert to 
reduce exfiltration and minimize the chance of a failure. The diversion 
structure on Stanshaw Creek is rock rubble reinforced with plastic 
sheeting. The diversion structure has been modified to provide additional 
flow downstream in accordance with California Fish and Game direction. We 
did not estimate how much water was by passing the diversion. There is a 
possibility of additional downstream flow if the ditch can be lined or 
piped. Currently the Cole's do not have the resources to take on a project 
such as this. Ron explained the tribal position to Doug. The tribe is 
concerned about coho survival and feels that adequate flows in Stanshaw 
Creek are critical to providing refugia. I explained that the Forest 
Service will not require a fee permit for the ditch and diversion structure 
since use has been continuous prior to the proclamation of the Klamath 
National Forest. We do need to document the use in a no fee permit. There 
is also a question as to whether the ditch is a legal easement included in 
the deed to the property based on a proclamation signed by President 
Howard 
Taft. Toz, in his position as Mid-Klamath River Sub-Basin Coordinator, 
feels there is a good chance that grants are available to pay for improving 
the ditch. He will begin looking for funding sources for this project. 
Ron offered tribal support for the grant. 

I left the meeting about 11 :00 AM. Ron, Toz and Doug continued the 
discussion looking for other ways to direct water back into Stanshaw Creek. 
Ron and T oz will look into the amount of water that is being diverted by 
other users on the Stanshaw Creek. There may be an opportunity to gain 
additional water from these users. 

Bill Heitler 
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(916) 657-1951 

FAX: (916) 657-2388 

FEBRUARY O 4 1993 

Robert E. and Mary Judith Young 
c/o Thomas W. Birmingham 
770 L Street, Suite 1200 
Sacramento, CA 95814 

Dear Mr. Birmingham: 

• 

In Reply Refer 
to:333:KDM:29450 

SURNAME/FILES 

APPLICATION 29450 OF ROBERT E. AND MARY JUDITH YOUNG--STANSHAW CREEK IN SISKIYOU 
COUNTY 

On July 22, 1992, Division of Water Rights (Division} staff wrote to inform 
your clients, Robert and Mary Judith Young, that additional information is 
required before Division staff will be able to complete the initial review of 
Application 29450. No response was received. The issues which require a 
response are listed below. 

The first issue which must be addressed is the quantities of water which were 
requested for both domestic and irrigation purposes. The application requests 
a right to directly divert 0.22 cubic feet per second (cfs) for domestic 
purposes. 3 residences, 44 recreational vehicle hookups, 11 housekeeping 
cabins, 14 mobile homes and one lodge will be served. Based on the quantities 
considered reasonably necessary pursuant to Title 23, California Code of 
Regulations Section 697, Division of Water Rights (Division) staff calculates 
the total beneficial use for these facilities to be 0.02 cfs. 

Beneficial use was calculated using 75 .gallons per day (gpd) per person for 
the residences, and an average of 4 persons in each house. The recreational 
vehicles are estimated to use 30 gpd for 2 people. The housekeeping units 
would require 55 gpd for four people, and the mobile homes would require a 
similar amount of water. No information was provided about the lodge. Thus, 
Division staff estimates that 20 people would use the lodge, and each person 
would require 55 gpd. If any of these estimates are incorrect, please provide 
information regarding actual occupancy rates and water duties. Based upon 
these estimates, Division staff recommends that domestic use under 
Application 29450 be reduced to 0.02 cfs. The 0.02 cfs was calculated by 
multiplying the number of each type of facility, such as 3 residences, times 
the estimated daily usage (75 gpd), times the number of persons (4 people), 
then multiplying by the conversion factor of 1 cfs per 646,317 gpd. 

SURNAME 
ow111 s•o =~,. ·, ~' 
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\ • • rEBRUARY O 4 1993 

Robert E. and Mary Judith Young -2-

Irrigation water duty of 1 cfs for each 80 acres of irrigated area is 
considered reasonable for Siskiyou county. Thus, irrigation of the 7 acres of 
alfalfa listed in the application should require 0.09 cfs. The application 
requests 0.12 cfs. Thus, Division staff recommends that Application 29450 be 
reduced to 0.09 cfs for irrigation purposes. Please respond and state whether 
your client concurs with these recommendations. 

Additional information is also required to complete the environmental 
supplement to the application. The following information is required: 

Question 4 of Environmental Supplement 

Indicate whether or not any permitting agency prepared any environmental 
documents for the project. If so, please complete the answers to the last 
part of questions number 4. 

Question 7b 

Please describe the types of existing vegetation (such as grasslands, pine 
forest, oak-grass foothills, etc.) at the point of diversion, immediately 
downstream of the point of diversion, and at the place where the water is to 
be used. Please be sure to include photographs of these areas with the 
vegetation types showing in the photographs. 

Question 8 

Indicate what changes in the project site and surrounding area will occur or 
are likely to occur because of construction and operation of the project. 

Question 16 

Indicate whether or not your client is willing to make the changes in the 
project as recommended by the Department of Fish and Game. 

A response is requested within the next 30 days. Please note that failure by 
an applicant to comply with a written request for information within a 
reasonable time may be cause for the Division to cancel an application 
pursuant to Government Code Section 65956(c). Division staff is available to 
answer any questions you might have. I can be contacted at (916) 657-1951. 

Sincerely, 

-,~IGINAL SIGNED B~ 
Katherine Mrowka 
Associate WRC Engineer 
Hearings Unit 

cc: Robert E. and Mary Judith Young 
Young's Ranch 
Somes Bar, CA 95568 
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WHO CONT ACTED 

Jan Goldsmith 
400 Capital Mall 

27th Floor 
Sacramento, CA 95814 

STAFF 

SUBJECT 

LOCATION 

NOTES 

• CONT ACT REPORT 

METHOD 

IPhonel / Site Visit 
(916) 321-4500 

Michael Contreras, ESIII 

• 

(916) 341-5307 / mcontreras@waterrights.swrcb.ca.gov 

Complaint Lodged Against Doug and Heidi Cole 

Stanshaw Creek - Tributary of Klamath River 

DATE 

7/13/01 

Late this morning I received a voice mail message from Jan 
Goldsmith, introducing herself as attorney for Doug & Heidi Cole. 
She asked that I provide her with a copy of the complaint (letter 
from Don Mooney). When I returned her call I was told that she was 
out, but that she would call me this afternoon. 

I plan to either mail or fax a copy of the 5/4/99 memo prepared by 
Chris Murray and the letter from Don Mooney, whichever she 
prefers (given the quality of the 1857 miners claim that is attached). 
Her subsequent voice mail requested that I mail them as soon as 
possible. In addition, she said that we needed to talk about an 
"extension." 

Jan & I finally spoke. She asked that I mail her the letter authored 
by Don Mooney and that their response be extended two weeks 
beyond next Tuesday (7 /31/01). 
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WHO CONT ACTED 

Donald B. Mooney 

STAFF 

SUBJECT 

LOCATION 

NOTES 

• CONT ACT REPORT 

METHOD 

IPhonel / Site Visit 
(530) 758-2377 

Michael Contreras, ESIII 

• 

(916) 341-5307 / mcontreras@waterrights.swrcb.ca.gov 

Complaint Lodged Against Doug and Heidi Cole 

Stanshaw Creek - Tributary of Klamath River 

DATE 

7/13/01 

At 10:00 this morning I telephoned Don Mooney to follow up on the 
discussion he had with Chuck Rich last week (7 /3/01). Because there 
was no answer, I left a message complete with my purpose and 
telephone number. My stated purpose is to provide a status update, 
including: 
• Their application for consumptive use has been cancelled 

(A029450), 
• The application for hydro electric generation is currently being 

processed,and 
• We are currently awaiting the Cole's response to our notification 

of complaint letter and hope to schedule a site visit to resolve 
this matter in early August. 

In addition, I want to fax a copy of the 5/4/99 memo prepared by 
Chris Murray to Don for further illumination on our actions. 

After Don's reply (10:30), I faxed the memo. 

'r, ·- / ./ ' '. ·. .' / /} . // - I 
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· WHO CONTACTED 

· Chris Murray 

STAFF 

. : SUBJECT 

LOCATION 

NOTES 

• CONT ACT REPORT • 
METHOD DATE 

IPhon~ / Site Visit 7/12/01 
(707) 547-1926 

Michael Contreras, ESIII 
(916) 341-5307 / mcontreras@waterrights.swrcb.ca.gov 

Complaint Lodged Against Doug and Heidi Cole 

Stanshaw Creek - Tributary of Klamath River 

In preparation for a telephone discussion with Don Mooney, attorney 
for the Klamath Forest Alliance, I have reviewed documents 
prepared by Christopher 0. Murray, a former DWR employee. Today, 
I e-mailed Chris in hopes that he could provide me with some 
background information to this case. 

Chris responded by calling me this morning. I found that he has a 
vivid recollection of the Coles' water issues, and the documentation 
that reflects the evolution. We discussed several memos that 
chronicle the determinations. 

He suggested that the application would have likely been processed 
easily if the Coles had not been belligerent. He characterized the 
situation and personalities at play as now vastly different, and that 
the Dept. of F&G might now have ample cause for concern about the 
fishery, and that neighbors have finally decided to retaliate. In 
addition, Chris recalled that Mr. Gary Squires, father to Heidi, was 
much more accessible and reasonable, perhaps attributed to the fact 
that he had taught biology at the community college. 
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e State .ter Resources Cont.Board SURNAME 

Winston H. Hickox 
Secretary for 

Environmental 
Protection 

JUL O 2 2001 

· ~ivision of Water Rights 
1001 I Street, 14th Floor• Sacramento, California 95814 • (916) 341-5307 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812-2000 

FAX (916) 341-5400 • Web Site Address: http://www.swrcb.ca.gov 
Division of Water Rights:. http://www.waterrights.ca.gov 

Mr. Doug and Ms. Heidi Cole 
92250 Highway 96 
Somes Bar, California 95568 

Dear Doug and f!eidi: 

WATER RIGHTS COMPLAINT .SUBMITTED BY THE KLAMATH FOREST ALLIANCE 
ALLEGING UNREASONABLE DIVERSION 

The State Water Resources Control Board's (SWRCB) Division of Water Rights has received a 
complaint on behalf of the Klamath Fore st Alliance (KF A) regarding your diversion of water 
from Stanshaw Creek, a tributary to the Klamath River. In a letter from their attorney, your 
water rights are questioned and it is alleged that your diversion is unreasonable in that it 
compromises the downstream fishery. 

Enclosed for yourreview is a copy of the June 14, 2001 letter, an ''Answer to Complaint" form, 
and an information pamphlet. Please use the form to respond to the allegations within 15 days 
from the date of this letter. Upon receipt of your responses, all items submitted by each party 
will be evaluated to determine whether further action is required by the SWRCB. 

If you have any questions regarding this matter, please contact me at (916) 341-5307.· 

Sincerely, 

ORIGINAL SIGNED BV 

Michael Contreras 
Complaint Unit 

Enclosures 

cc: See next page. 

. California Environmental Protection Agency 

or a 1s o s1mp e ways you can re I ce 

~Yz~ SURNAME 
DWR 540 

Gray Davis 
Governor 
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Doug and Heidi Cole 

cc: Department of Fish and Game 
Environmental Services 
c/o Mr. Ron Prestly 
601 Locust Street 
Redding, CA 96001 

William M. Beitler, District Ranger 
U.S. Department of Agriculture 
Orleans Ranger District 
P.O. Drawer 410 
Orleans, CA 95556-0410 

National Marine Fisheries Service 
Santa Rosa Field Office 
Attention Tim Broadman 
Attention Margaret Tauzer 
777 Sonoma A venue, Room 325 
Santa Rosa, CA 95404 

Mr. Jim De Pree 

2 

Siskiyou County Planning Department 
P.O. Box 1085 
Courthouse Annex 
Yreka, CA 96097 

Mr. Konrad Fisher 
-3210 Klingle Road NW 
Washington, D.C. 20008 

Robert E. and Mary J. Young 
c/o Thomas W. Birmingham 
770 L Street, Suite 1200 
Sacramento, CA 95814 

Law Offices of Donald B. Mooney 
129 C Street, Suite 2 
Davis, CA 95616 

bee: Robert E. Miller (REM) 

Mcontreras\lfischer 
D:\mc\cole 6/29/01 

• • 
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e State .ter Resources Contre:9oard 

Winston H. Hickox 
Secretary for 

Environmental 
Protection 

JUL O 2 2001 

· Division of Water Rights 
1001 I Street, 14th Floor• Sacramento, California 95814 • (916) 341-5307 
Mailing Address: P.O. Box 2000 • Sacramento; California• 95812-2000 

FAX (916)341-5400 • Web Site Address: http://www.swrcb.ca.gov 
Division of Water Rights: http://www.waterrights.ca.gov 

Mr. Doug and Ms. Heidi Cole 
92250 Highway 96 
Somes Bar, California 95568 

Dear Doug and Heidi: 

WATER RIGHTS COMPLAINT SUBMITTED BY THE KLAMATH FOREST ALLIANCE 
ALLEGING UNREASONABLE DIVERSION 

The State Water Resources Control Board's (SWRCB) Division of Water Rights has received a 
complaint on behalf of the Klamath Forest Alliance (KF A) regarding your diversion of water 
from Stanshaw Creek, a tributary to the Klamath River. In a letter from their attorney, your 
water rights are questioned and it is alleged that your diversion is unr~asonable in that it 
compromises the downstream fishery. 

Enclosed for your review is a copy of the June 14, 2001 letter, an. "Answer to Complaint" form, 
and an information pamphlet. Please use the form to respond to the allegations within 15 days 
from the date of this letter.· Upon receipt of your responses, all items submitted by each party 
will be evaluated to determine·whether further action is required bythe SWRCB. 

If you have any questions regarding this matter; please contact m~ at (916) 341-5307. 

Sincerely, 

~ 
· Complaint Unit 

Enclosures 

cc: See next page. 

c;,.Lifornia E~vironmental Protection Agency 

"The energy challenge facing California is real. Every Californian needs to take immediate action to reduce energy consumption. 
For a list of simple ways you can reduce demand and cut your energy costs, see our Web-site at http://www.swrcb.ca.gov." 

Gray Davis 
Governor 
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Doug and Heidi Cole 2 

cc: Department of Fish and Game 
Environmental Services 
c/o Mr. Ron Prestly 
601 Locust Street 
Redding, CA 96001 

William NL Beitler, District Ranger 
U.S. Department.of Agriculture · 
Orleans Ranger District " 
P.O. Drawer 410 
Orleans, CA 95556-0410 

National Marine Fisheries Service 
Santa Rosa Field Office 
Attention Tim.Broadman 
t\ttenticm Mc!fgar~t · Tauzer 

- I ~ 
< • , 

7'71$onqma:Avenue, Room::J25.· : ," :·::~,, ; .· , 
;Santa.Ro~a/~GA ,,954,0~'~ _ J.·· ~- ~·1\ ·; .. ~·:.,,, ~ Lt! 

,::;,·,Mrdim De~Pree· · ··, · ·' · :f,:, 
Siskiyou County Planning Department 
P.O. Box 1085 
Courthouse Almex 
Yreka, CA 96097 

Mr. Konrad Fisher· 
3210 Klingle Road NW 
Washington, D.C. 20008 

Robert E. and Mary J. Young 
c/o Thomas W. Birmingham 
770-L Street, Suite 1200 
Sacrap1ento, CA 95814 

Law Offices of Donald B: Mooney 
129. C S!!eet, Suite2 

, ·, Davis',,CA 95616-
• Ir,_, ... _, _.,..,_... , .!,. , "'""""' '• '>, ,jig 

•I • 

• 
JUL O 2 2001 

"" a:·-,·' 
.1e ... '- """'"' 

. . 
,,;~::r ;, _.J~;'"'1 .}:;·":~J..t· 
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11.!:::g@=.o==b;.-.;;,e=rt=E=.=M=i=lle=r=-=R=E=: =S=te=n=sh=a=w=====•,===============1 

From: 
To: 
Date: 
Subject: 

Rob-

"Ditchwebmaster" <ditches@cwo.com> 
"Robert E. Miller" <REMiller@waterrights.swrcb.ca.gov> 
Thu, Jun 28, 2001 6:42 PM 
RE: Stenshaw 

Below are the excerpts from: Gudde, Erwin Gustav. "California gold camps: a 
geographical and historical dictionary of camps, towns, and localities where 
gold was found and mined, wayside stations and trading centers." Berkeley : 
University of California Press, c1975. x, 467 p.: ill.; 27 cm. Please cite 
the source if you use the text in a publication: · 

Stenshaw [Siskiyou]. On Klamath River, above Somes Bar. Placer mining was 
carried on until the end of the century (Register, 1898). Shown on USGS 
Sawyers Bar 1945 quadrangle. Stenshaw Placer is listed in Mining Bureau 
reports until 1935. Tlie name is also spelled Stanshaw. 

I suggest that you check out this register at the State Library, Gov't 
Publications section: 

Register,of mines and minerals: county of Siskiyou, California/, issued by 
the State Mining Bur~au. [San Francisco, Calif.] : The Bureau, 1900 
(Sacramento: A.J. Johnston, Superintendent State Printing) [49] p., [1] 
folded leaf of plates: 1 folded map; 23 x 30 cm. 
CSL State Lib - Govt Pubs 
N400 .R3asis 

Shelved at Information Desk. Map has been removed, encapsulated and is 
located in Reference Room; Another copy of report in Register of mines and 
minerals, N400.R3 v.1. 

Various information was included in these Registers, depending on the type 
of mine: 

1) lode mine - whether there was a stamp mill (or other mechanical works_, 
and how it was powered (e.g. "water") 
2) drift mine - the source of water to run the stamp mill 
3) hydraulic mine- the quantity, source, and other data on the water 
supply. · 

You might also contact the librarian at the Division of Mines and Geology 
Library ((916) 327-1850), and ask for help investigating the mine's history. 
There are many circa-1900s DMG reports there that have lists and 
descriptions of the various mines, by County. 

Thank you,· 

Craig Crouch 
5307 Hawkhaven Court 
Rocklin, CA 95765 

Pag.ii]j 
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cecrouch@cwo.com 
(916) 632-1407 
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Statelater Resources Con. Board 

Winston H. Hickox 
Secre1ary for 

Environmema/ 
Proleclion 

Division of Water Rights 
IOOl l Street, 14111 Floor• Sacramento, California 95814 • (916)341-5300 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812-2000 . 

FAX (916) 341-5400 • Web Site Address: http://www.waterrights.ca.gov 

The energy challenge facing California is real. Every Californian needs lo lake immediale aclion lo reduce energy consumplion. 
For a /isl of simple ways you can reduce demand and cw your energy costs. see our Web-site at http://www.swrcb.ca.gov., 

JUN 2 2 ·2001 
Mt. Konrad Fisher 
3210 Klingle Road NW 
Washington D.C. 20008 

Dear Mr. Fisher: 

APPLICATION 29449 OF DOUG COLE ET. AL. TO DIVERT 3.0 CUBIC FEET PER 
SECOND (CFS) OF WATER FROM .STANSHA W CREEK TRIBUTARY TO KLAMATH 
RIVER IN SISKIYOU COUNTY FOR GENERATION OF 33.9 KILOWATTS OF 
ELECTRICITY 

Per our phone conversation on 21 June, 2001, I have enclosed text, tables, and a map from the 
May, 1965 bulletin authored by the Department of Water Resources (DWR) entitled "Land and 

Gray Davis 
Governor 

·water Use in the Klamath River Hydrographic Unit" (Bulletin No. 94-6) ·that is pertinent to the 
above mentioned application. As you will see in Table 4 on page 58 of the .copied report, the 
type of apparent water right is incorrectly listed as riparian. Page 31 states, "Those [diversions] 
which have been neither adjudicated nor based on appropriations [ water right applications or pre-
1914 appropriations], but for whi~h the area of use is apparently riparian to the streams or which 
the owner claims to be riparian are listed as 'riparian.'" Either DWR incorrectly came to this 
conclusion or the owner incorrectly stated that it was a riparian right. It is interesting_ here to 
note that neither the owner at the time, L.H. Hayes, nor the previous owner, McMertree, listed 
this right as a pre-1914 appropriation even though the indicated date of first use on the table is 
"About 1800." 

As you will also see in the enclosures, 362 acre-feet (af) was measured at the nozzle in 1958; 
this would be the amount of water that was put to beneficial use. This calculates to a daily · 
average beneficial use of: 

362 af/yr + 365 days/yr= 0.99 af/day 
0.99 af/day + 1.98 af/day/cfs = 0.50 cfs 

Average· instantaneous flow per month could also be calculated using data from Table 5. Small 
domestic use is not calculated in this figure, although that would be negligible at less than I 0 
af/yr. I also assume that seepage losses are not .figured into this since this is measured at the 
nozzle rather than the point of diversion, but I would not expect seepage losses to nearly 
approach 2.5 cfs. 

WR-6
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Mr. Konrad Fisher 2 JUN 2 2 2001 

Please also note that: 1) 1958 was an "unusually wet year," with Klamath River flows nearly 
double that of the average annual flow, and 2) 6 kilowatts of electricity were generated by the 

. diversion in question. Hence, an average rate of 0.5 cfs through the nozzle was probably all that 
was needed to generate 6 kilowatts, and this lower rate was not the result oflow flows available 
for diversion from Stan1;haw Creek. 

IfI can be of further assistance, please call me at (916) 341-5392. 

Sincerely, 

. ORlG\NAL S\GNED BY~ 

Robert E. Miller 
· Environmental Specialist II 

Environmental Review Unit 2 

.""'Enclosures 

-~MC 

RMILLER:llv 06/22/2001 
u:\envirodrv\rem\a29449 letter to fisher 
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e State Aer Resources Contr.oard 
· Division of Water Rights . 

Winston H. Hickox 
Secretary for 

1001 !"Street, 141h Floor• Sacramento, California 95814 • (916) 341-5307 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812-2000 

FAX (916) 341-5400 • Web Site Address: http://www.swrcb.ca.gov 
Division of Water Rights: http://www.watenights.ca.gov · 

Gray Davis 
Governor 

· · Environmental' 
Protection 

SEP 2 0 2001 

To Attached Mailing List 

The Division of Water Rights (Division) received a complaint against Doug and Heidi Cole on 
June 18, 2001, lodged by Don Mooney, legal counsel representing the Klamath Forest Alliance 
{KFA). On August 20, 2001, an Answer to Complaint was received from Janet Goldsmith, legal 
counsel for the Coles. · Based on a short telephone discussion with Mr. ·Mooney prior to· him 
leaving on vacation, we do not believe that Ms. Goldsmith's response adequately resolves the 
complaint filed on behalf of the~ A. Therefore, unless notified to the contrary, the next step in 
the co~plaint process is to schedule a field investigation .. 

We propose to conduct this investigation on Wed~es_day, October17, 2001. We ~ould like to 
have all interested parties _meet. at the Marble Mountain :Ranch at.9:00 a.m. on that date. Because 
the issues rai~e.d by KF A relate· to the health and well being of anadramous fish, we would · · 
appreciate the participation of representatives from the National Marine Fisheries Service and the 
California Department of Fish and Game. We will be-inspecting both Starishaw Creek below the· 
point of dive~sion and Irvin·g Creek below the· point where diverted water is released to. this creek. 
Because the ditch heads on Forest Service property, we would also appreciate the participation of 
a representative from the· U.S. Forest Service. If these agencies do not participate in this · 
inve~tigation or make_ other arrangements for their inp~t, we will assume that they have no . 
position or interesdn: this matter. · · 

If _this date is unworkable for any party, please let me know what alternate dates are better. .. 
"However, Division staff believe-that this investigation must be conducted before the onset of 
winter rains. Th_erefore, we are not willing to postpone this investigation beyond October 26th. 

Please let me know .if you intend to participat_e in the October 17th investigation, ohf some other · 
date/time during that week would be preferable. I can be reached by telephone at(916)-341-5307, 
or by e-mail at mcontreras@waterrights.swrcb.ca.gov.. . 

Sincerely, 

Michael_ Contreras 

Attachment 

California Environmental Protection Agency 

..... .I. '' ,. • - ' 
- - ., - ., ., ·- ·-·o; ,. 

SURNAME 
For a /isl o!siJple ways you can red ce demand and cut your energy costs, ee our Web-site at http://www.swrcb.et .gov." 

.ML 9/_Jq Ju · {!)<ff. 11/., e, f ' ' · 

.•. 
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;_ .. · ·ooNito s.'MooNEY 
Admitted in _califorriia and Oregon • 

r, , n ~~ ·,. "I ,... 

... . " ' ··~-
' . \ •' . ,, . 

", f a .. 
I' 

,· ' • . < 

• t :·. ,," ~." 

'·' '', ,1.i,, ., •. 

129 C Street, Suite 2 
Davis, California. 95616 

Telephone (530) 7.58-2377 
Facsimile .(530}758-7169 
dbmo9n~y@dcn.davis.ca. us . . 

· June '14, 2001 
' . 

' ' , 

- '. .: . J~arry fyf. Schueller, E::hief 
>·: ·, Division <;H Vy ater _Rights , 

·· · State.Water Resources Control Board 
' . :·: P~O .. Bq~ ·2000··. . ·. .· . ·. . 

, .. . 'Sa~famento; CA 958i2-2000 ' " : 
.. • 

, . 
: . 

, .:t. ·. Re:'.· : Unlawful Dipersion of Wat~r by Doug an4·Heidi C9le from·. ·," 
.. · Stanshaw Creek · · · . ,, · · · · ., i . ~ . ~ ,, • • '" .. 

' •. 

,t •.".' 

· : :' .' . ~- ·.'-. · . o~"at Mr .. Schuen~r: . 
, , - ' ,r • ~ '> 

.. '1"' ~ • • '•' 'l\ , • ., • • • • ,, ~ • \ ~ '.' ~, • ... 

,;,_.. '.• '· • 'a, ,Thislefterisw~itten~n th~b-ehalf~fth~·KlamathFo~estAlii;i~ce:("KFA")·. .·.'' :· ' ' 
· .... , , . . . f~gardir).g the.unla~ful diversion of ~atet from Stansh?t,w ~r~~k,. ~ tribut~uy)o the· . ·., · · .. · ·• , 

, , . :· ·:·'l(lamaJh River! I~FA.'seeks to prot~cfthe.public trust and envirol)me~fal'resm;tces ·· .,· .. 
-·. :·. ·. ·, ,:.· of Stanshav\7 Creek and the Klamath ~yer. T.o t!:tat .en9-,.,KFA r·eq4ests:tliat withou~ ·" ,. 
· < :· , ;. __ "anyfurtfyer delay the State Water Resources Contrql _Board's Qivision of· Water , ,. , · 
·:: . · "~ ., . , ',' ·; Rigl\ts~f;'S~~CW) is_st!-e ari ord~r _t}:lat 'citrecJs Dqug · an~ Heidi C~_le toj:ease an~, 
· · .. ·, . ·. des_ist.their unlawful diyersion of water from Stanshaw Creek, ~s-sµch diversion'.._ . ,. ; 

···.'. ·: /' ··.,\ .· ._ad:v.ers~ly ,irppacts public trust_re~ourc;e~~-inchidingl.mt·not limited fo.coho'salm9n/ . 
,' . . . ·.,:. a federally lis!ed species. . . ' . . ' . . . . . . ,, ' 

r-' 
1

t·"'' 

:_ • •• 

0

' •• • _' Although ~~e Coles· divert up.t9 3:0:cfs froirt,StaRshaw Cr~e,k: the Goles do 
· hot possess an appropriafi~e.w~ter _right to divert this qu~ntity of;~ater. (See;lett~r · 

:. · ' , ·datea Sep~emb~r 15,. 1998, from Harry·M. Schuellers t.o Doug·~ole, ·~egardir1.g:. . ~ · .. ·. 
· , . ·, Unautl;10riied Diversion: Stan~ha~ €_,reek ll}. Siskiy~m.County ("Schu~ll~r Letter1')· : • ,, 

,.'· · :: · .. Fqr'your'.conY,enience.a copy ofyour letter.i~-~ttached as:E):(hibit A'to this-le~ter:) 
: · ·. ·To tlte.~xtenttttaJ the.~9les-.aivert water b.ased upon a claim to a pre-1914 :· ,'·. . . ; . - .. '· -'· 

< < ; ·' qppropriafi".'e water right,' California' vy-ater ia-w limits any suc_h' Wclteq;ighqo the ? < i • •, O ; t 
. '· amq~t:of vya~~{p~t to corit~uous, reasonable apd,. be~eficial use.regardless oUhe_': / 

· · · ·' .. ,· originaLwater·right. (See Water Code, §-1240; Smith-·v. Hawkins (1895) 110 Cal. 122; · ·,· 
• ; .. ' ', 0',' _, 1,27.)° A,ccord~g to the SWRCB,.s pivis,ion .of Water Rights; any claim the Goles.. ' 

, :· , : .. ·• )nay hav_e·to a pre·:1914 appropriativ:e water is limited to Jh~ Co~es' historic 
: . ·: · ... · domestic ~~d irrigation use. :Th~ $WRCB·has·qumJtified such.use·to'be,O.lf cfs: 
, · ' . . (See Schueller ~etter-p. l &i 2) T);lis·quqntity is based on ~he yet:tµ)-SUbstantiated · . _ 

· ·. ·· -· as?_uinpt~<;>Il'·~hat the Coles are succes~ors'in int~re.st to.:Sam S~.a~sha:w~s water ·. · ~ .' "- · 
· · .. ··~ights as est_ablisheq in a·~arch:25, 1867 l_ettE:r by Mr.,Sfanshaw. ·(See copy of the . , , , ;;;,• 

. · · · :M~,rch 25, 186_7; Stanshaw Water Rights Notice attached.as Exhj.bit 13tctthis !etter.) .· ' ' , . 

C ~ • ' • • • • • • 0 .. ,., " • j •, 

. . . ', : ,The Coles, h~wev.~r; have failed to provide ~ny evidehfe'_to th~'SyVRCB,that ' .. ', 
-th,e,Stanshaw yYater Right N.otice applies to.theirda~d. pn1esft~e·Coles can.· · ·, ·. :·'. 

'. ,' , su~stantiqte,.the·assumption that Stahspaw Water Rights N9tice ~pplies to their ~· · · : 
.. • J ,. •• 'property, _any div~rsion:of. wa~~r by the Coles from Stanshaw Creek.violate~ .. ' 
,, ,'. 

'' . ' 
' 

' ·' 

\, . '' 
_. .. '-. -

':1, 
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; . ·. " ,, 

< ;'. .· :. . . ....... , a 
. . ·: · · ·.: .... ·· : ~:Mr·. ~:Iarr:y·,M: s~iu~
~ · '· · / . · . . ,,:June 14, .200l . 
. ' .. '., . ,', ·, .Page 2, ·, V 

. ... ~ ", 
• -, ~ '1 • 

; ... " • • • • •• u ,. -; !,;, • f-, 1' ~ 

• "' '. 

. ' . 

-'··~ -- •• e -\/;-.~~: "/" .si· .. ·- ,1,1... • • •• • • •· .,, ,· ·.t,.· _~1.-~· ,• t..! ..i: ... ::~·.9.·.:·~~, .~ . ~ ... ·: ..... ~·. ~.1~~ 

',:: ·: . , · . : .'.· Caiifc,t~~~.Water-Code,:_sec;tic:ny,12~0 et s,eq:Jt-~h9uld_be 1:1ote'd,thatf9tn:i-er ~at~f "' ,:~ . -: : . ,,,._. : ;, · 
· : , : ':-.· ·.· . · ·,~ .·~·diy~rsio:r;t c:iitc~e?:'a~~ pipes;large·rock piles·a.11g"abandoned ~iI1g E;quipr1en!·,·': , : · ... · ~ ·• 

.: 1: : : , .,-indicateJhat large·scale:mffiVlg_ and=w:ater con_sumption (~o:rji._$tansnaw Creek, ·.· ·· ·• . ·:o·; 
-:< ·.· · .. ·-: ... :.': ,~- ·~:)ook.pl~ce.?n'.fh~_l~ncfno}'V ow!1ed by t~e fisherJ~a~ly, not the Coles."'., ..... ·: ·) :_ :· ._:., -.. ... ·· · 
: •'. : , . ~: -~·,, /' Fµr.thermor.~, ~t~1,1sha~,Cree,k1~!se_lf flOvVS througti ~h~ f?rm~~. and,_n~t}he'l~t:er )f, . ·,; '· , · . . 

'., · .. • . . ;: . \i. • the··Colerc::arrprqve·~hat they _are ,suc~~ssors to:S!ansh.~~-' s. ~~ter rigl'!!~;-~~en -any ·· 
· ~- .. :: ,_: ... '-- ·.:' " ; .<9-iy~rsi9n <'>!water in'exce.s~ o~ a-.[e.stiltirig-pre7.19'4 app;ropria_ti_ve.,.~ater,right5Sf: _ .-: . .. · . . ... · ... 

··.· ':. · '<: :.·.·' < : ::approxi~at~Iy,:0:11 cfs_vi~lates yVat~r_Cod~~,s~cti9ri 1200 .et seq. Ir} eith,er evei}t, tJ-ie _. , ;: · · · :. / .·~ · 
_· · •·• • . ·: 1. " ·.' 5=oles do not poss~s? an.apprqpria~ive wate_r rigl}t to ~upport th~fr cµ~relit water ... · ~. ; .. ··: / , < 
•;· 'J'.> !,. •'.•: «diversioripracticesan~_S4Chprac;tices~re.cOntraryto·la'\Y, _' • '.;' ,_,-/ .·(,:"• · '.,, ·.~--~/ I,. 

_:•i :.:,.,~ ,,.1 ~' "; "' ·~ •'{J.•.~ , .. --,;, ·•_, .. ,, • • u' ,• ·, - -~ ~ :: I.'• ~ - • • ·~ '• , ( r~" • • ,"~.;. ·-~·~.'<' •: ,:,< '.,.;~-.."·., ,• ,'~/ 

"' . . . ' ~ . '- AiftJ:1e Coles do nqt poss·ess· a; yalid wqter· right for their ·curr~rit diversion-of. , 1 • ·', 

; ' » •"~ • ~a\e,!, the:t~_le's f!lea.\m:app~ic~t~ord<? appr6pdate,}vater seR~kmg tp divert) ds,:• 
0 

,: 

0 

,s ' o ' • 

· .. ·.,"'··· :. from:-S!ari_sh~w Crerk·vta ~·flutne·w~jch i~ 1'2.!irtche·s~eep, 24-i.nch'~~·wid'~,-~n~ ' 
' · . -'S,200 feet,tong then tl}rougp. a r:enstoekofl6-ind1 diameter,·455 fo9J.long steel~· · ,,_ .. .. . ~

,. , ; . ··~ .. · pipe from St<;111s1:taw_Creek, a fr~butai:y fo ~he'·l(lainath River, in Siskiypu'Co-q:i;ity'- ., .· ,·. ·_. ;~ · · , ·.: 
.. ''. .. , -:· . . : · ·: '.- ·(Applica\ioh tohpptopriate·Water No:, 2944,9). ~:Accordmg t<?:tl).e.Cole's. ··: · \ · .: . : . , ::' 
, . ",.,· .--.~·/· _; . ·:· :appHc.ati~n;:'th~-pehstocktitiliz,es 200 ffEfOH~ll'to gi:!n~r~re -~-~axlµi'~i;n-of}3.9 .: :'· : . :. . \ · ·, 
\-: /, .. <. _;,. : '·- .kVow~t~~"at 8Q;perce!lt,efficiency at·c!,·hyqr.oele~tric plant above·Irving C,reel</'. The. . · ': 7 

.;.~ \t 
:·· ,::··: <'; ', '.•;'. ·, •. ,'1,V~t~r\is ~h~Jjteleased'into Jry}~g.c;re~k ~~d'tJieri !f1tO the;J<lci.mf].tb,River·: Despg~ ' ' . ·. . . 

·.' ·~ . ''. ·, , · · tl).e ·fact that~ tlie (oles have· riot optained ,a water right~ permit from -~he SWECB for '. · ·· f . '· .~ • · 
·;_: ;,,· , · · .,.. t~e· <:li~~~s_ion of wat~r, the.~oles_ cori.tinu~_·to di\::er\up '.to.'3 cfs fromSfc!,nShaw · ..... ,: ,:; : '; . , ':. . 

":,.\,)I,) .,,.~.:. • . ;~~,.Cree~. · . ,., , .......... .,. 16 ,., 

~ • ~ ~ ..., .., • ~ • • ~ ~~ ,t ~. ~ 

.-:;, .~' • ) ~ :<!<., ... ~· . • • ~ • ... • ~ ' ~ ,. : , ., • : .~ ~ ~ ... 

·\· : / ·: :: ·, ./·· ·1n thef~lfo,f2000,the<:;::a{ifo~nia;[?epartmeµtof:Fish~rid'Gariui("DfG'',)':,:',,.·. . ,::··, 
·; "-c·' · ·; 1 

_ :. ~-: ,:: •• • obt?iri~d a·1;1:n:if~¢.tion agallflst the'C.o.les· for:vigla:t~g·s'ecti!)nS 1603 .. a{ld -~937 of:th~ .... : ·~ - c ., 
; .:·: . ·\ ::- · . .' .. Fislrahd G~ine._Cod~: The inj_unctionrequ}:r'ed_t~atJhe·.coles reinc:>ye.pottions of . , ~·,:,.. ·: . t'· 

·. :· ,:,. , ' . '. :'.·· .tne.dafu.'tl;:at.t~ey:haq,.con$p-uct~d in'.Sta!lshaw: Cr_eek: Th~ qqles use:dthis i\legaF_. "· · .... ·.".' · 
:. . , ': '; :' {. ·6pstru,ction to.poo~ w:~terin o~der t<?:~~s,~stth,e,ii; dive,rsicmfrom St,ansllaw ~re.el,<. 'It .: / · :\ '.' ., 

,. ' - · :_ -.: ~ .~ust be.nc;\teo, .however, !hat the pljun,ction obJcjt~ed·.by DFG applies-only to the . . , < ... 
'· .. ,, '. ' . <: . iHegal obst~u~tion in Stanshiw ~re~k and. does '~ot aq_dres's tfie ·un1awf1.~J diversion. , . .:. ' ·. ·"-• . ',, 
·' .• '" _·: ·,.-· ·t ofwa.t~r._-ItisKFA'~understandingthat~yenthcnightn.eColes'9r·opc)n-ay.ha~e., ... ··;'··.,,,,. 
, • : 

0
.': •• • : • ,gioqifi~d' t11e ·d_i':'ersipri ·struchiht as required ·bythidrij1.1t1~tton, t~e Col~s;s~ntmu~-' , ... .' · .- ."' : .. ,/ . 

';·, ·. , '/'°;' , , .. ·~to di~;rr~a~~r ine~ce~s of any pre-1914.appr9pria'tive water_ri&ht:-,.· .• '· , , '\.:-
• _1·'/ >. '""' - '., ~ : ,! • • ' ~ ,. • • ' ., • • • • ' ' L .,. ~ .' " .. i • ~ ~ ~ • •' : ' ~ '" .• , 

, . :.' . ! : .-In yo1-1; Septembe~·~s, 1998, l~tt~r to the,Coles;you-state_d th.a,t.withih.45 ·-, ·· 
."> . days of your letter,_ thet;e>les m~st provide #1f~tn\at~ori:fo:th~ Div1siori~of W.~tei: ·> · ,, , ··· · _::· '. 

;·. ). ' .. · .. :., : -·~ ' ··, ,Rights. su,bst~nti~t.ing.their. claims to a:pre-191~ ·appropriative wat~_r i:ig!71t:for ,th¢i(/ .":". · ,:,· : :, ·. :< .-
\ O , > • .._ • I ! • ,. ',o , • JJ' • 

1 
' • ,, , ,,,_ •• a _' .. ., ,: • ' ' , '_. 0 .- :•'¥ ~ 

. , .. " . ~ ;: . 
:.' : ,~::-i' ~ • ~ • f ~ C t . ~ -: ' - • '•' ' _. - • ·., • • "' • ' ~ P ~ ~ ~ ' ! • ~ 

••.• , • · · 
1
, .' ,. :· 01f.Nov_emb~r 15, 199.?, the ?.~RCB-grarit~~-the Coles' r:equest foi: the registr.ation.9f·a · ~. 

.,: ·: . i .. small domestic use pur~uant to Wat~r Code,section-12?8 et ~eq. (Certi(tcate ~o. K480; "( : .: . . . · . 
'· ~ ' ·:· .. · ;~ppli~aHo~ 30?45~)- .Th~ C~les''sipa}l _do_1n,estic; use regis!r~tiop. lirrii!s the:~rles'.~iversioli.,t(?,lQ, .. . , , 

/ · . · : . :acre~fe~tper a.IU}Um (''. afa") anq does not al!ow hydroelectric generat10n a~ a pl./,rpose of µse. ThE; ~ 
• • _f1 •. ... Q:>les' cµrrenfwater diversion practices far exceed the 10-a,fa limitation. For insJance,-at a. . ', ·· 

:.. , , l . ~,' -- : :. d,iversionfat~ <?f-2.5 c'fs,Jh~ Coles'' exce~.d,the lQ7afa limitati9n: in jus,t' 4· days . .('\.dditionally, the · , '· 
.':'.., •. -1 • .Small Domestic Use Regist.ratiori requires t~at th~ Coles:. obtain all·n~cessary federal, state·and·- -~ 

. · . • , . , ., ' . .local ·approyals whic~ the Col~s !}ave failed to do. . - . ' . ·. . ,. ·_. . . , · 
-, ;L.. P, }, I 11 f ~ < • • ~ • 

' . " 'I ) 
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Mr·. Harry M. Schll. 
:JU:ne,14, 2001 • 
Page 3 

current water. d,iversion .. If the Coles fa~led to provide the requested infoi:mation, 
_. "the· matter w:ould:be referred to the· Division of Water Rights' Complaµit :(!nit.to 

c_onsid~_f:aperopriat~ enfo~cernenfadion. It is our understa.11:ding that'alt1'ough._ 
two and ohe-'-half years have passed sil].ce xour letter to the _Col~s, the C.oles have· 
not provided the requested mforination. Despite the Coles' failure to comply with: .. 
your request; this matter has not.been referred to the Complaints Unit.and the. . . ·. 

·- Coles'-.continue to unlawfully divert water from Stanshaw Creek. · 

. Jn m~ny instances the unlawful diversion of water may no.t have a, - .: ·· · 
signifi~ant imp·act to public· trust reso.urces and other.legal users of water .while an 
application to _appropriate is reviewed and considered by th~ SWRCB. In· such. · : 
instance~, it ~s our und~rstanding that }he SWRCB' s informal practice is to allow · 
such djver$ions to· continue until the application to appropriate has bee~ d~nieq or 

. ·approved. In the·present situation, however, t~e Col~s' unlawful diversion has 
significant impacts .to public trust resources and may result in a violation of section 
9 ?f the federal Endanger~d Sp~cies Act,16 U.S.C. § 1538.2 

• · ' 

_ Stanshaw·eree~ and the Klamath Ri_ver contain coho s~lmon.(Oncorhynchu{ 
~isutch) which are in the Southern Oregon/Northern Califprnia Coasts ESlJ an~ 
are lis_ted as tpreaten~d under the federal ESA. · See 50 C.F.R.,§ 102(a)(4). In a letter 
dated ()ctober 5, 2000, from William M. Hettler, District Ranger to Doug ap.d Heidi 
Cole;·Mr .. H~itler stated that the National Marine Fisheries Service ('!NMFS") and 

· DFG·a~e conce~ned-tha~ the amount of water being diver_ted from Stanshaw Creek 
: .: , js ~dversely affecting co~o salmon. (A copy of-Mr. Hi_etler's qctober 5,_ 2000 letter· 
. - , is attache&to this·letter as Exhibit C.) Stanshaw Creek also contains steelhead . 

(Oncorbynchus mykiss).which are in the Klamath Mountains Province and are listed 
· as canq.iq.ate SP,_ecies under the ESA and a species of concern to DFG. · 

. ' 
. · As·. the Coles' unauthorized diyer~io'n of water poses a significant rj§k to 
.ptjblic_.tru~t resources in _and alqng Stanshaw Creek and the Kl~math River,· -. · · 
including butnoHimited to the impacts to coho·salmon, a federally listed species,: 
KFA respectfully requests.that.the SWRCB follow thr.ough on its.September·15,' 
1998, l~tter and immediately refer 'this matter to the Complaint Unit. KF A also 

. . 
The c~mrts have ruled that when a state._affirmatively allows fishing activities to occur. 

·2 

through licensing or other measures, and those activities are'likely to result in_entanglement '?f _ 
. protect~d species, the responsible:agency is in violation of the ~ection 9 take p_i:ohibition. (Strahan 
v. Coxe, 127 F.3d 155, 163 (1st.Cir. 1997), cert. denied, 119 S.Ct.81, and cert. denied,,119 S.Ct. :i37 • 
(1998).) .The same ration.ale that caused the court in Strahan to find tliat-Massachusett~ violated 
the En:dangered Species Act by licensing gillnet and lol;,ste~ pot fishing likely to result in the 

. entanglement cif right ,whales· applies to the SWRCB's decision to allow the Coles. to continue . 
diver.ting wate.r from Stansh~w Creek; even. tnough the-SWRCB has concluded that Coles ~o not 

, posse~s ?D appropriative_ water right. In addition, re~ent case.law confirms that th~ f_ailure of. 
goyernment entities to_prohibit or restrict activities that are likely to take listed species can be a 
violation of section 9 of the Endangered Species-Act. (Loggerheaq. Turtle v. Volusia County, 148' 
E3ci 1231, 1249 (li'th Cir. 1998), cert. denied, 119 S.Ct. 1488 (1999).) . . . ' 
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·. · .~ .. ·:. Mr. Harry' M. S~u-
,, , · . ·· J~me'14, 2001 

o • " I ••••• j. ', 

. . Page4 . 
. . ' 

/ .. 

. - ' .. • '. . • - - ) . t 

. -.'. ... requests thaMhe-SWRCB 9-irect,the <;::_ol~s to ~ease and.,desist from any.further: · :~ . _ 
., · , : diversion of wa_ter from,Stans}_l[lw Creek in exc.es~ of-an establi.shed :pre~ 1914 water 

: · -'righti1~til the.SWR<;B ha(the opportunity to revi~w arid consi<Jer·th~.Cole( . 
. ."· .. · .Appgcation·t~ Appr,opriate ~ater a~d tl)e as;mdated,protests as w~ll a~ al)y·. . _ .·, 

b!ological;assessmen.t prepare.cl by the Unit~d S_tates,Forest Service and.a bi<?logiq1l_ 
· ·' ' . . opinion prepared.by NMFS. , · · · · . · · · _ , , · .. · '· 

L , : • • ._ , < 

,.' ... ··.· .'-\ .' :.·., · . .,.:·. '.'. )?Ie~s~'do not hesitate to confact me if yo~ h_ave any questiqns-regardiilg·· ,: ' 
· · ~ , . ,'. · .. tl)ts ~at!e'r .. I' cari '?e reached at (53Q) 758-2377. ' .. ' . ·· · 

• ~ ·,.\ J \~ .(l 

,, . 

' ' ' 

• • i,•o 

-.. 

- . 
' •. r ,~ ~ . . 

\. ~ 

r ..:·,, ,, 

' ' 

, ' . 

cc: · · . Felice Pace. 
· , · · Robert Miller 

Charles Rich 
Larry Allen · . . ' 
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;) · J " State Water Resoarces Control Board 

.J .. P. c.a.,. Claalnau -L&o..., ,, 
• ••...__,I 

S£PTE1BER 15 -

1 ~ 1hal YOIIUW boca ilmdvod Ja lill DIIIOiq di~PVMlll wldl die, Di'rilion of 
W9'a'-... {Divui.oa) na,,dm1 yaurdivtllliODIIUi-. .otwarcr Dam &...._Oak ia 
Sbld)'OQ COUll1J. It ii my 111Mr..- fins dial JOU~ Oil • - Ibo Di'fllioa. NII,~ 
tppJiccimM cu *filPop.11119 'Wala", IIIIIDkP!l 2M8 ad 294SO. ··'l'IICIJe .,,Ucallam ..._ filed by 
1bl p.lNkJas o.,._ of'}Ola' JNP11tY ill Sclales B'lr, Ol.Wb«nCa to audloriD Ju diWISiau flam . 

......._ ,9'lllnlbaw ~ for mo upoa1bt pllll8l whtdl ,a.a..- OWIL- ·vw alum pn,-1914~ 
,, rialda aa a bai9 lat ,oul' oapu,g and, IJIDaady bll:lreulJII divczlioDS tbr dolncsttc \IN ud 

· hydlocle&:tric pow~ tDd yoa ~ cxp.-.d adellsc tD widldmw your paeclln1 • 
~-

. . 
To date. tk OiYi!io1l llu hel!II .mwillius to taDCIII ya11rpcpdlug spp1icallom beCWe ,o11·do uot 
appou 10 have a vwJld pm-,l9t, CWlll ftw Iha water ya11 .. l:lllftlltly divcrtinl- TIii Diwion • 

· "---- tuppHed. JOU·md your IIIIOnlcy widl tMdlaae to slmw tut die uppc Umit of yuaardaila of .. 
pre,-1914' applOpliltive d_. ia 0.49 ~c foet ps lllllOll4 (de), COllliauDu flaw llllcl ra&y . 

_appup.iaray t,c. omy.0.11 •. 1111, ~II bwcl_ up1CL idmnllima c:omaiMd wltbla tbe 
ro,. 196l lmtl.dla bytlie Depurmwt ofW........,.._emilkd .,_. ... Warm U• ill Iba 
IOamlnh River H:,dl0papiilo Unit'" (BullctulNo. 94-6). 'lbllpibllcdoll litll U- paopaty, " 
-ttlch YOII IIO'Glf ~ aad llat.ll tllll ~ IOIII MDOUDl ofW.-diYCICIOd fdr urieation. doJaellig, 
stockwactln& ml power poddcCim ~ 36' ..,._fNI. ...Uy: 1\ia 1IDlal 111111C ~ to 
LCGllbllUUUI flow 18 of ~y ~ cf&. 'Jha iafonllllion RWftmG by . 
Mr. Marvin Qom. PCl'III s.,,.,iae Hydloloajat. wlm livwd oa )'Oil' pmpa.t, wbllt i\ was Ullds 
prior o1'fflllrllup. Mr, <Jou e\'llbaal die ilow ~ of 1b8 dib:11.a WIIIJ a IIIQISllliq tb · 
llc1ual llftlOUIII of war put to 111e SCMilllial power. UIII found tlllll Wlllr bid beaill WICd u • rau:i 
of0.4t dl'trm-....., ,.... Mr.: Clo• ddamiaat ._ flow aaptdty ot'dul dilt'lt to ho 1.:zs cfs. " 
limie&d by a luw point In cu «.noel · 

---4. 
<.,) 

0. ,.. ·, .,. - . 
'!' . c.,,.; /-. 

••••-; ~L. 

v· 
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K.d Fisher-
09/12/2000 13: 50 244092-

. ---· -- ----- ~:.:...:..-.-- _._..,,., ___ ·-·-···· wuu, 
P.&12 . .. 

Mr. Doaa Coll, -2· IEPTEM1£R 1511B 

600 miua's incha (l!J di) of''UfatllJr ftrmn ~ en.k for .llldaiQS :pmpcna. Yau da 1111 be 
....__.• me CC IIOI' Ul iazat fO Mr. SDmbaw"t WUIII' riaJID. A1tliauab jail h&Ye.llllllllllucd 110 

.. illmrrnmaa 11> 11,aat dlll aee dtlill Nir pl(lafDed t.o yoarp...s oflad. iDa DMlioa I.a 
williDI to accept. li'VtA tllal :,uu n die cmn:nt apamlm' of ·1111 olmomly old dicch on 
S1auuw C!wk. dat ,au• 1bl lllollalll0r In mllllllit ID Mr. s_.. •. , llf"8f dpt,, ffowtVcr. 
yoa are DOI dfitW ID 1be Clllllx 15 c61pp1oplflicJa drmthed IA ltfi. Siambaw'a oligiaal 
DGttcic. cru. tu dac dommeatld fl1hn of tllt pm,luus liladowDBs to eppty dlal.aaGll!lt of watr:r 
to berleSctal -~ uWil:icmaJly, :,our d&toll b noc capable ~ ;IIIJJiq 1bt&IIIUGIL,.... IQd 
elCplmion oftJle dhda dOM aat alJow,UU ID lldllla _.~ lOll lty DDJIUSIII. All 
~~o ..,_. riOla .. Umiled. .. to 1'odl &mDlml 111d 111110n to• amounts mlUllly UNd. 
wbida Jua ... C!Ol:lammll,d· la your-. u • mni!IPPD etf 0.49 di 1br powa-&m'fllicm ud 
doJnallic pmpollll. 

On Sqnmul,cr 2.3, 19971111 8ftliaeer u,a ~ oftlce vilit,14 your si• and o~ mm yoia ~ 
· diveniq ,....1l'am SCIDahaw Creek to 111pply yaur bydiue!tlotric powwr pJl!nL 'No 

lllNIIINllltlltl -.. t.bll at ti1at =-, hul it wu the oplmon of tile engiaeer ii.at your diWllllOGS ·-
- wae wall Ill ewcas of'0.49 c6. Buacl upoa dl.e n~ ID8de durtlll tbis 'rilic. 
.Division sadl'hm attampted 10 bDlp you malentinil dte ~om ofyaur claimed rip( and Iba 
Deecl fm dw two pllldfng appllOllirm.. Thia mbjcct !m bGm di.mmad in rmeiderablo dmil 
'llrida .,_, auu.awy. You ocdfns• co mlia1ltA Qaal JQU1' omrmt.dm:nioal m: ,utbomcd bJ :,our 
",ro-1914 npll". .Aa·you .bav9 b9ml·adVIM l,y my .caif. your '"Jff-1914 rialD" ~ prvbely 
limit8d eo your domlltlio ad lrrlpdon needs. wlaiall uaaai to appraximl1dy 0.11 ca. Ou 
JlmD 3, 1995 • cnid..,..,. 6Qlll llua Dlvtllala mwnd tho flc,w raae iii your dkcb (loc:allld up 
JIUblic l....as) I04d&ll:amiL&d !IIIIJGU Wlll'Bdivldlq 2.4 cf'a 6-St111e!m.rcnek fD o~ 
YUIil' ~~plat.- . . 

The OiYiaton bas m1ioiflld a report fl'om dia Def*tmal of Fisb ad Game 1bat you have awa=antly 
c:omtrue1td • rellftlOlr \lpall you p,epmty: It is d181.cu1t to cnYilioa how auch • tnffl'Dir. 
~ in.19!ial, col&id be ubDriztd l,y & pn:-1914 appropnllive rilbt, AJdaouab II pre-1914 
riaht may be chaged u to pmp,se of1*, place af 1UC. or pond of divaaiou without the 
lll'Jffl>¥U of &bu D1Ybloa. rM:b • chan1c ~ aarvc to Jncrcue the tm~ oftbe rt1ht. The 
collSINCtlon of a new rosem,ir ia paacsldy eorllid.cial te be 111 iDcreue ill a water nabt end 
uwallyrc,q~ras tbe.~g ~~-"' a~*8ro.~ \lllr.W. 

A1 tis llmc, dsc Divilwa 1a wt1llna to ~-applicatioa 29450, filed for O.tt c6 for do&aatlc 
aml mpDGD 11111, II JOOll U )'GIi complct= and l\lbffllt the encJOlled hqud for Cam:elJiltiGn 
fbnn and tbe Sta,-,,a• at WIIDlr D\wrsian 1114 U• f.oma. lt would ac,i,ar tbll 1hai dl\lffllOD of 

·this__. lsndlllrimd llli4• your ,.191C ctalm ofdpt. Tbcrc u DD bdbrmatioa ill our fflcs 
to iDdfcara tbal my divenlon tn arm afO. l l eti.ia a1hmi2lld \lllder ywr ~1914 olalm. 
Cozmiquaady, [ RA:OIIIIPC'IIW dull ,VU 1IVQlk. wi1b IDT mdfto J110D111S appiredan. 29449. lo the 

fllW you do not wllh to praca9 appllalioo 2'449, pbso submil nYm~ to~-your 
.tJepd p1e-l914 claim afrfpt includias • ~ of'da recently coutnided n-"Olt 
(capacity, 11111.0'Clnt ..S _... or,-. bail otdpl). Svab ...t_deneie ~4 el.earl:,, almw~ 
exumt lfttar wu OOJdimmuly uml ftam tb. l!Jne af lbc appzgpriation ID die praent. Om tiles 
tadktl.e Um tu 11.ydroda:mc plant wu inmllcd ID:lbc l 940'1, ao you may witll 1D substu1ia1D 
ihe use nf1hi8 Wlllm' IIIINl080 l 9141Dd· 19SO. AAy claim lll 8CCIIII of0.49 c& da.ould be 
aa:c~mpanied by IUllldalltilll evideaae to refie 1bc Deptnmcat of Wablf R.esomcN' Bullerin. 94-6 
u wall a the tntimany of MI. Go,,. 

•:. 
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P.e3 

Mr. DmJ8 Cole -l- SUTEl8EI 15 1118 

If the Dfflliaa Aila tlG l9D8lve ti. fhJl.oliliaa wfdua. 45 dayl of Ille date of dlli:a Jdu. dm ...-. 
...._. wt.II be 1'ef4nd 1D our Coasa,Wn1t Unit 10 mmid.-.,.._ i:aforccmt1111 aation 'ftlcb may 

.iulado ~ ilapoailioD of~ CiYil Lilblli1ia {&m) afup to s;uo per..., for 
cuarin,wl IIOIUd!UIPl"d IDll oi--= 

l. ~ wl loOlllaa ofy01lt zwa ..vlr. u,c rbclao(. aml-. of dpt IO so:n waiw. 
, If a buis _.. \le dw:a..-.S. nmnit the ODdoacd 11ppJlciatia fbans. pcvpcdy -
~ ........ Orel8qldnld feet. 

2. Slalement mdtoadna .t.dll.er JOU wllb ID 4'0llllmac pzoCSllblg appllca1ioD :29449; if get. 
· IIWll,ltWU) cvidcam wbic:h lbowa 1bll )'GUI' divcnicm of WIIIIDl'·hu bae\ conflauousl.y 
'"' ~fn1UDHMamaulltllfflDCIJea:Clba }9, J9]'; . 

3. C.omplllll!d R .. aat far Ctnc:cJl•ticm fOftll dlada8 10 appli~ 2'4$0 e,. -.JI U a 
~sr a mwtofW..,Di~andU..tbryourdnfflNd.tiadlrription 
UH ur ..-.. ,,,.. "°" rhal. 1n ~ """'S.arto11 J10, ~,,,. w.,.,. Codi, 
• DM.ion II t1lllmllrltllll ro ~ _..,,._ "'-/od:I Nillllnll to JIOfl" 
tinmfoJ\ al,_. -,aq,. l{}'f1'ido no, nblftil a pr:0pat, comple11tl Slale,,wm of 
JV_,. 0,-,.,,on tlltll U• wuld,a·60 -.,.._ 

lf,mi tiaw may fardlcs qwdoal, ChmMnaay, 1be ail•'"' uslped to dm cue, oan ~ 
rear.laed Ill (916) 6S7•2161~ 

'-' SUU*ely. 

ORIGINAL StGNED BY: 

Hmy M. SalNdla. OPC 
DM•i• otwiam 1Upcl 

cc: 

..__,,.· 

N• Smldl. £,q. 
1041 laai 0.- SIIDOI. 9lli1c 2Dl 
Puauu., CA 91 l06·l•l1 

~offbbadO... 

J : .. ::i;:,.~ 
601LOOUll.a.net 
~di ... CAffOOl 

.I 

j 
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.. 
United Stat 
Departmen f 
Agriculture 

• Forest 
Service 

Six Rivers 
National 
Forest 

•• Orleans Ranger District 
P.O. Drawer 410 
Orleans, CA 95556-0410 
(530) 627;,3291 Text (TTY) 
(530) 627-3291 Voice 

File Code: 2700 

Date: October 5, 2000 

Doug and Heidi.Cole RECEIVED 
Marble Mountain Ranch 
Somes Bar, CA 95568 . · OCT O 6 2000 

Nat'! Marine Fisheries Svc 
Arcata CA 

Dear Doug and Heidi, 

It has come to my attention that you have been diverting water from Stanshaw Creek to use at the 
Marble Mountain Ranch. We have no record of a Special Use PermitJor either the diversion 
structure or the ditch that transports water from. Stanshaw Creek to your property. A recent site 
inspection of the· ditf;h leads me to believe that it has been in use for a considerable period of 
time. If the ditch has been in continuous use since before 1910, date the Klamath National 
Forest was proclaimed, you may be eligible for a free special use permit. 

The National Marine Fisheries Service and California Department of Fish and Ganie are 
conceme9 that the amount of water being diverted from Stanshaw Creek_ is adv_ersely .affecting a 
threatened and endangered sp.ecies, specifically the coho salmon. 

Since it appears that your diversion structure and ditch are not authorized~ they must be removed 
within 30 days. If you have pennits or other legal documents that provide for this use, the 
Forest Service needs copies so we·can determine if this an appropriate use of National Forest 

)and, authorize the use and provide for a diversion structure that will allow flows adequate for 
the protectio11 of the salmon. · · 

If you have questions· feel fr~e to.contact ine at the Orleans District Office. · 

Sincerely, 

Isl 'Wimam M. :J{eitfer 

WILLIAM M. HEITLER 
District Ranger, 

Caring for the Land and Serving People 
#fir. 

Printed on Recycled Paper\/ 
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LAW .FICES OF DONALD B. ~ONEY 

DONALD B. MOONEY 
Admitted in California and 6reg?n 

. ! 

Harry M. Schueller, Chief 

·129 C Street, Suite 2 
Davis, California 95616 

Telephone (530) 758-2377 
Facsimile· (530) 758-7169 
dbmooney@dcn.davis.ca. us 

June 14, 2001 . · 

,-,. 

Division of Water Rights . 
State Water Resources Control Board 
P .0. Box 2000 
Sacramento, CA 95812-2000 . 

Re: Unlawful Diversion of Water by Doug and Heidi Cole from 
Stanshaw Creek 

Dear Mr. Schueller: 

This letter is written on the behalf of the Klamath Forest Alliance (i':Fq1A") 
regarding the unlawful diversion of water from Stanshaw Creek,. a tributary to the 
Klamath River~ KFA seeks to protect the. public trust and env~onmental resources 
of Stansha~ Creek and the Klamath River.· To that end, KFA requests that without 
any further delay the State Water Resources Control _Board's Division of Water 
Rights ("SWRCB") issue an order that directs Doug and Heidi Cole to cease and 
desist their unlawful diversion of water from Stanshaw Creek, as such diversion 
_adversely impacts public trust rE:_sources, including but not limited to coho salmon, 
a federally listed species. . . 

Although the Coles divert up to 3.0 cfs from Stanshaw Creek, the Coles do 
not possess an appropriative water right to divert this quantity of water. (See letter 
dated September 15,.1998, from Harry M. Schueller _to Doug Cole, Regarding: 
Unauthorized Diversion- Stanshaw Creek in Siskiyou County ("Schueller Letter") 
For your convenience a copy ofyour letter is attached.as Exhibit A to this letter.) 
To the extent that the Coles divert water based upon a claim to a pre-1914 
appropriative water right, California water law limits any such watertight to the 
amount of water put to continuous, reasonable and beneficial use regardless of the 
original water right. (See Water Code,§ 1240; Smith v. If.awkins (1895) 110 Cal. 122, 
127.) According to the SWRCB's Division.of Water Rights, any claim the Coles 
may have to a pre-1914 appropriative water is limited to the Col~s' histori~ 
domestic and irrigation use. The SWRCB has quantified such use to·be 0.11 cfs . 

. (See Schueller Letter p. 1 & 2)' This quantity is based on the yet unsubstantiated 
assumption that the Coles are successors in interest to Sam Stanshaw' s water . 
rights as established in a March 25, 1867 letter by Mr. Stanshaw. (See copy of the 
March 25, 1867, Stanshaw v\Tater Rights Notice attached as Exhibit B to this letter.) 

The Coles, however, have failed to provide any evidence to the SWRCB that 
the Stanshaw Water Right Notice applies to their land. Unless the Coles can 
substantiate the assumption that Stanshaw Water Rights Notice applies to their 
property, any diversion of water by the Coles from Stanshaw Creek violates 

-~ 
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Mr. Harry M. Schu. 
June 14, 2001 · • 
Page2 

• 

California Water C~de, section 1200 et seq. It-sh_quld be noted that former water 
diversion ditches and pipes, large rock piles and abandoned mining equipment 
indicate that large scale mining and water consumption from _Stanshaw Creek, 
took place on the land now owned by the Fisher Family, not the Coles. . 
Furthermore, Stanshaw·Creek itself flows through the former and not the latter. If 
the Coles can prove that they·are successors to Stanshaw's water rights,.then any . 
diversion of water in excess of a resulting pr~1914 appropriative water right of 
approximately 0:11 cfs violates Wat.er Code, section 1200 et seq. In either event, the _ 
Coles do not possess an appropriative water right to support th~ir c:urrent -~ater 
diversion practices and such practices ar: contrary to law. · 

As the Coles do not possess a valid water right for, their current diversion of 
water, the Coles filed· an· application-to appropriate water seeking to divert 3 ds 
from Stanshaw Creek via a flume which is 12-inches deep, 24-inches wide, and 
"5,200 feet long then through a penstock of l~inch diameter, 455 foot long steel 
pipe from Stanshaw Creek, a tributary to the Klamath River, in Siskiyou County 
(Application to Appropriate Water No. 29449). According to the Cole's 
.application, the penstock. utilizes 200 feet of fall to generate a maximum· of 33.9 
kilowatts at 80 percent efficiency at·a hydroelectric plant" above Irving Creek.. Th_e 
water i_s then released into Irving Creek ~d then into the Klamath River. Despite · 
the fact that the Coles have not obtained a water rights pern:ut from .the SWRCB for 
the diversion of water,·the Coles continue to divert up to 3 cfs from Stanshaw 
Creek.1 

· 

. . 
In the Fall of 2000, the California Department of Fish and Game ("DFG") 

· obtained an injunction against the·Coles for violating sections 1603 and 5937 of the. 
Fish and Game Code. The injunction required that the Coles remove portions of 
the dam that they had constructed in Stanshaw Creek. The Coles used this illegal 
obstruction to pool water in order to -assist their diversion from Stanshaw Creek. It 
must be noted, however, that the injunction obtained.by DFG applies only to the 
illegal obstruction in Stanshaw Creek and does not address the unlawful diversion 
of water. It is KFA's understanding that even though-the Coles or DFG may have 
modified the diversion structure as required by the injunction, the Coles continue 
to divert water in excess of any pre-1914 appropriative water right. 

In your September 15, 1998, letter to the Coles, you stated that within 45 
days of your letter, the C_oJes must provide ~ormation to the Division of Water 
Rights substantiating their claims to a pre-1914 appropriative water right for their 

On November 15, 1999, the SWRCB granted the Coles' request for the registration of a 
small domestic use pursuant to Wa_ter Code section 1228 et seq. (Certificate No. R 480, . 
Application 30945R). The Coles' small domestic use registration limits the Coles' diversion to 10 
acre-feet per annum (" afa") and does not allow hydroelectric generation as a purpose of use. The_ 
Coles' current water diversion practices far exceed the 10--afa limitation. For instance, at a 
diversion rate of 2.5 ds, the Coles' exceed the 10-afa limitation in just 4 d~ys. Additionally, the 
Small Domestic Use Registration requires that the Coles' obtain all necessary federal, state and 
local approvals which the Coles have failed to do. 
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Mr. Harry M. Schu. · 
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• 
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current water. diversion. If the Coles failed to provide the requested information, 
the. matter w:ould be referred to the Division of Water Rights' Complaint Unit .to 
consider appropriate enforcement action. It is our understanding that although 
two and one-half years have passed since your letter to the Coles, the Coles have 
not provided the requested il).formatio~. Despite the Coles' failure to comply with 
your request, this matter has not been referred to the Complaints Unit and the 
Coles continue to unlawfully divert water. from Stanshaw Creek. 

In many instances the unlawful diversion of water may no_t have a. 
significant impact to public trust resources and other legal users of water while an 
application to appropriate.is reviewed and considered by the SWRCB. In such · 
instances, it is our understanding that ·the SWRCB' s informal practice is to allow 
such diversions to· continue until the application to appropriate has been denied or 
approved. In the present situation, however, the Coles' unlawful diversion has 
significant impacts to public trust resources and may result in a violation of secti~n 
9 of the federal Endangered Species Act,16 U.S.C. § 1538.2 

· 

Stanshaw Creek ~d the Klamath River contain coho salmon (Oncorhynchus 
kisutch) which are in the Southern Oregon/Northern California Coasts ESU and · 
are listed as threatened under the federal ESA. See 50 C.F.R. § 102(a)(4). In a letter 
dated October 5,2000, from William M. Beitler, District Ranger to Doug and Heidi 
Cole~ Mr .. Heitler stated that the National Marine Fisheries Service ('~NMFS") and 
DFG are concerned that the amount of water being diverted from Stanshaw Creek 

. is adversely affecting coho salmon. (A copy of Mr. Hietler's October 5, 2000 letter 
is attached to this letter as Exhibit C.) Stanshaw Creek also contains steelhead 
(Oncorhynchus mykiss) which are in the Klamath Mountains Province and are.listed 
as candidate species under the ESA and a species of concern to.DFG. 

As the Coles' unauthorized diversion of water poses a significant risk to 
public trust resources in and along Stanshaw Creek and the Klamath River, 
including but not limited to the impacts to coho salmon, a federally listed species, 
KFA respectfully requests that the SWRCB follow through on its September 15, 
1998~ letter and i.m.mediately refer this matter to the Complaint Unit. KF A also 

2 The courts have ruled that when a state· affirmatively allows fishing activities to occur 
through licensing or other measures, and those activities are likely to result in entanglement of 
protected species, the responsible agency is in violation of the section 9 take prohibition. (Strahan 
v. Coxe, 127 F.3d 155, 163 (1st Cir. 1997), cert. denied, 119 S.Ct.81, and cert. denied, 119 S.Ct. 437 
(1998).) The same rationale that caused the court in Strahan to find that Massachusetts violated 
the Endangered Species Act by licensing gillnet and lobster pot fishing likely to result in the 
entanglement of right whales applies to the SWRCB's decision to allow the Coles. to continue 

· diverting water from Stanshaw Creek; even though the SWRCB has concluded that Coles do not 
possess an appropriative ·water right. In addition, recent.case law confirms that the failure of 
government entities to prohibit or restrict activities that are likely to take.listed species can be a 
violation of section 9 of the Endangered Species Act. (Loggerhead Turtle v. Volusia County, 148 
F.3d 1231, 1249(11th Cir. 1998), cert. denied, 119 S.Ct. 1488 (1999).) 

I 
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Mr. Harry M. Schu. 
June 14, 2001 
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• 
requests that the SWRCB direct the Coles to cease and desist from any further 
diversion of water from Stanshaw Creek in exce~s of an established pre-1914 water 

. right until the SWRCB has _the opportunity to review and consider the Coles' 
Application to Appropriate Water and the as~pciatE:d protests as well as any 
biol9gj.cal assessment prepared by the United States Forest Service and a biological 
opinion prepared by NMFS. 

Please do not hesitate to contact me if you have· any questi()ns regarding 
_this matter. I can be reached at (530) 758-2377. 

cc: Felice Pace 
Robert Miller 
Charles Rich 
Larry Allen 
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United S;.tl I 
Departmen~ 
AgricuJtur.e 

• Forest 
Service 

Six Rivers 
National 
Forest 

• Orleans Ranger District 
P.O. Drawer,410 
Orleans, CA.95556:-0410 ' 
(530) 627-3291 Te:Jlt.(ITY) 
(530) 627-3291 Voice 

,File Code: .2700 

Date: October 5, 2000 

Doug:an.dHeidi Cole RECEIVED 
M3.!ble Mountain Ranch 
Somes Bar, CA 95568 . · OCT O 6 2000 

Dear Doug and Heidi, 

Nat'! Marine Fisheries Svc 
Arcata CA 

It has come to my attention that you have been diverting water from Stanshaw Creek to use at the 
Marble Mountain Ranch. We have no record of a Special Use Permit for either the diversion 
structure or the ditch that transports water from_ Stanshaw Creek to your property. A recent site 
inspection of-the ditc,;h leads me to believe that it has been in use for a copsiderable period of 
time. If the ditch has been in continuous use since before 1910, date the Klamath National 
Forest was proclaimed:, you may be eligible for a free special use permit 

The National Marine Fisheries Service and California Department of Fish and Game are 
concemec:l that the amount of water being diverted from Stanshaw Creek_ is adv~ely .affecting a 
threatened and endangered species, specifically the coho salmon~ 

Since it appears that your diversion structure and ditch ar,e not authorized; they must be removed 
within JO days. If you have permits or other legal documents that provide for this use, the 
Forest Service needs copies so we·can detennine if this an appropriate use ofNational Forest 
land, authorize the use and provide for a diversion structure that will allow flows adequate for 
the pr.otectio:n of the salmon. ' 

lfyou have questions. feel free to.contact me at the Orleans District Office. · 

Sincerely, 

Isl 'William 'M. :Heitfer 

WILLlAM M. BEITLER 
DistI1ct Ranger 

Caring for the Land and Serving People 
#fl, 

Printed on Recyded Paper ... , 
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LAW .ICES OF DONALD B . • ONEY 

DONALD B. MOONEY 
Admitted in California and Oreg~n 

Harry M. Schueller, Chief 
Division of Water Rights 

129 C Street, Suite 2 
Davis, California 95616 

Telephone (530) 758-2377 
Facsimile (530) 758-7169 
dbmooney@dcn.davis.ca. us 

June 14, 2001 

State Water Resources Control Board 
P.O. Box 2000 
Sacramento, 'CA 95812-2000 

Re: Unlawful Diversion of Water by Doug and Heidi Cole from 
Stanshaw Creek it. , ,. • 

Dear Mr. Schueller: 

This letter is written on the behalf of the Klamath Forest Alliance ("KF A") 
regarding the unlawful diversion of water from Stanshaw Creek, a tr!butary to the 
Klamath River. KF A seeks to protect the. pubiic trust and environmental resources 
of Stanshavy Creek and the Klamath River. To that end'/KFA :feqtfests 'that. Without 
any further delay the State Water Resources· ControlcBoardfs!:Division.of-Water
Rights ("SWRCB") issue an order that directs Doug and Hei'dr~Cole:to-cease;and 
desist their unlawful diversion of water from Stanshaw Creek, as such diversion 
adversely impacts public trust resources, including but not limited:fnccoho;salmon, 
a federally listed species... · ,,, · · ,. . :· ·, . 

Although the Coles divert up to 3.0 cfs from Stanshaw Creek, the Coles do 
not possess an appropriativ:e ~ater right to divert this quantity of water. (See letter 
dated September 15,.1998, from Harry M. Schueller to Doug Cole, Regarding: 
Unauthorized Diversion - Stanshaw Creek in Siskiyou County ("Schueller Letter") 
For your convenience a copy of your ,letter is attached as.Exhibit A to this letter.) 
To the extent thatthe Coles divert water based upon a claim to a pre-1914 
appropriative water right, California water law limits any such water right to the 
amount of water put to continuous, reasonable and beneficial use regardless of the 
original water right. (See Water Code,§ 1240; Smith v. Hawkins (1895) 110 Cal. 122, 
127.) According to the SWRCB's Division of Water Rights, any claim the Coles 
may have-to a pre-1914 appropriative ~ater is limited to the Coles' historic 
domestic and irrigation use. The SWRCB has quantified such use. to be 0.11 cfs. 
(See Schueller Letter p. 1 &·2) This quantity is based on the yet unsubstantiated 
assumption that the Coles are successors in interest-to Sam Stansl"!aw's water. 
rights as established in.a March 25, 1867 letter by Mr. Stanshaw. (See copy of the 
March 25, 1867, Stanshaw Water Rights Notice.attached as Exhibit;B to-this:letter.) 

The Coles, however, have failed to provide any evidence to the SWRCB that 
the Stanshaw Water Right Notice applies to their land. Unless the Coles can 
substantiate the assumption that Stanshaw Water Rights Notice applies to their 
property, any diversion of water by the Coles from Stanshaw. Creek violates 
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Furthermore;·Stansha':'7 Creek itself flows through -the former ~nd. not the Jatter. If 
the Coles can prove that they are successors to $tanshaw's water rights;.then any. 
diversion of water in excess of a resulting pre-1914 appropriative water right of 
approximately 0.11 cfs violates Water Code, section 1200 et seq. In either event, the 
Coles do not.possess an appropriative water right to support their cµrrent water 
diversion practices and such practices are contrary to law. ' 

~ ~ ~ ' .. c<J: _.;~';:":.:.1ll::-:· ~ , ~-- .- ~, .•,-;_:; -, .. i,, ~:,. 

As the Coles do not possessa valid water right for their current diversion of 
water, the Coles filed an application-to appropriate water seeking to divert 3 cfs 
from Stanshaw Creek via a flume which is 12-inches deep, 24-inches wide, and 
5,200 feet long then through a penstock of16-inch diameter, 455 foot long steel 
pipe from Stanshaw Creek, a tributary to the Klamath River, in Siskiyou County 
(Application to Appropriate Water No. 29449). According to the Cole's. _ .· 
application, the penstqck.utilizes200 feet of fall to g~,n~rate'.arri~xinuifll,0(33.9 .. ·' 
~pqwc!ttS at, 8ffpercent.~ffici~ncy· §it a hyqr.o«:tec,trif ~plc\11t,ah9v_e'.Jcyipg.t:ree~. ;'fb~f, 

~~J~r'i~. fpfn. ~eleasecf._ir:ifcprvi~g ·creek ~rid .~he~ :w.fq)h(Kla~ath J{i~~r ! D.~~pittr 
tJifi~1ff~~f t~e·.s.8!~S:.~P. v~ ·n:oti>ot~~~q.? ;~~ t1K ~~g}:l ts -P~~njitJ!9n;t:Jt~: s~c_~I!~r 
tp.e_q.1vers1on o(yv.ater, tlle,Coles contmue .. t,0,d1vett up to,3cfafroµi Stanshaw -:-:o · 
Cftek.1:. · : .1_ ••• ··: • ~ • • ''· • • ' ' •• • , ' . • ~. • • ,.. ' 

' ._ .. ,!· .. 4'.. •.!.' 

' ' 

In the Fall of 2000, the California Department of Fish and Game ("DFG") 
obtained an injunction against the Coles for violating sections 1603 and 5937 of the. 
Fish and Game Code. The injunction required that the Coles remove portions of 
the dam that they had constructed in Stanshaw Creek. The.Coles used this illegal 
obstruction to pool water in order to assist their diversion from Stanshaw Creek. It 
must be noted, however, thatthe injunction obtained by DFG applies only to the 
illeg_al ob,s.~ctipJ1 in s.~an.s~a~;Cr~.e~-a.:n~ dpes ,!lQt ~aq~!ess tl}e _y.nla~t~~Jg.iy~r~ion 
of water. Ifis KFA'·s understana.ing that ·even though the Coles or DFG may have 
modified the diversion structure as required by the injunction, the Coles continue 
to divert water in excess of any pre-1914 appropriative water right. 

In your September 15, 1998, letter to the Coles, yqu stated that within 45 
days of your letter, the Coles must provide information to the Division of Water 
Rights sub~tan~a~g !heir-claims to a·pre-1914 appropriative water righ.t for their 

---,.,.--'--~-----'---,---1; i: . .1:, <" - ·~~ •• " .,I:_ • ., .. b • ./..,, • • ·(, .... ~ •• , •. - / ! '¥"' .. · 

1 
~"': 0n November) 15,'"1999, the SWRCB granted ithe-Goles' request for the:-tegi~tratioil"'ofa :: .,_, ,, i.'..,, 

small domestic use·ptirsuariMo Water~Code.sectioh,:1228 ii't,seq: (Gei'tificate' No·: R'480/.; ... :: , 1 •Ch 21·~-·.<!,.'-.. 

Application,·30945R)/:The.Goles' small domestic '.use:registtation~ limits :tfie1 Coles' di'vefsioii."' to ''10 -n~,·.i 
acre-'feet per:annum (':afa'.') and1does:not-aUow hyd_r~electti~ ge~ratia~:as:i pliIP,~~{o.f~~e.;J)}e} t 
Coles' current water diversion practices far exceed the·lO-afa 'limitation. 'For,instarice, a:t a · '-· ,1 • • 

diversion rate of-2.5 cfs, the Coles'· exceed the 10-afa limitation in just 4 days. Additionally, the 
Small Domestic Use Registration requires that the Coles' obtain all necessary federal, state and· 
local approvals which the Coles have failed to do. 
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current water diver~i~n. If the Cole~ fatled to provide the reqµe§!ed irlformati~n,_, 
the ·matfe(woiifd· :t3~·refefred to the E>iv-ision· ~f Water Rights~1-Gorripla~FC:Jnift6, .; 
COnsiqer ~pprbpfiatfenfofcen:rent cl.'Cti011:1 

• It is OUf .tm~e~staJidfug:th~t-altJ:iougJ:( L~ 
two and·one.:half~yeafs'..ha:V-e}>asied's~se··your-letteritottnei€oles/the Goles!have·· · 
not provided:tne reqt'.iested)nformatiori. Despite the'Gole?'.failureto comply witl:j 
your·r'equesf, 'this

1
-Ihatter has not been referred to theComplairits Urut and the· . 

Coles c::'cmtin"ue to unlawfully divert water from Stanshaw Creek.· · · 

In mapy instances the unlawful diversion of water may not-have a 
significant impact to public trust resources and other legal users of water while an 
application to appropriate is reviewed ap.d considered by the SWRCB. In such 
instances,it is our understanding that ·the SWRCB's informal practice is to allow 
such diversions to continue until the application to appropriate has been denied or 
approved. In the present situation, however, the Coles' unlawful diversion has 
significant impacts to public trust resources and may result in a violation of section 
9 of the federal Endangered Species Act,16 U.S.C. § 1538.2 

, Stansha~ Cree~ ang th~ Klam~tll ~veq:ontain ~oho·salmpn (Onco~hynchus 
kis~frh~ ~1:ic~ ~re~ 4i. !11~-~~~-thern Oreg~n/No!ther,n ~aliforaja ~o~sts E:S,U and · , 
are:listed·as·threatened. .under the·federal·ESA. See 50·C.F.R. §·102(a)(4).~ In a lett~r 
~~~tfa:9ho~~/s, :2gRqt&~A1· W~~~)f JJe/~~~r; . .Pl¥~~15~~ ~artg,eJ::t~: 9~~~:~~ fi~~i~} 
Cole;-Mr,:He1tler stated that the National Manne F1sher1es Service· ("NMFS"). ana. 

~·- ..... - ,. .. - ·eo· ,,.. - ,, .. , - \'°t - ,.......P Cr· ..,, ~ c-,,., ' ' ~ '""' --_ "":f - 'l ?-!:'_" - ~' .- ·-- i""· 

DFG are· concerned that the amount·ofwatefoeing diverted froni. Sta11shaw:Cieelt 
is adversely affecting coho salmon. (A copy of Mr. Hietler's October 5, 2000 letter 
is attached to this letter as Exhibit C.) Stanshaw Creek also contains steelhead 
(Oncorhynchus mykiss) which are inthe Klamath Mountains Province and are listed 
as candidate species under the ESA and a species .of concern to DFG. 

As the Coles' unauthorized diversion of water poses a significant risk to 
public trust resources in and along Stanshaw Creek and the Klamath River, 
incl4ding but not limited to the impacts to coho salmon, a federally listed species, 
KFA: i:espectt.illy requests·that the SWRCB follow through ·on its September 15, 
1998, l~tter and immediately refer this matter to the Complaint Unit. KFA also 

2 The courts have ruled that when a state affirmatively allows fishing activities to occur 
through licensing or other measures, and those activities are likely to result in entanglement of 
protected species, the responsibl~.agency is in violation of the section 9 take prohibition. (Strahan 
v. Coxe, 127 F.3d 155, 163 (1st Cir. 1997), cert. denied, 119 S.Ct.81, and cert. denied, 119 S.Ct. 437 
(1998).) .The same rationale that caused the court in Strahan to find that Massachusetts violated 
the Endangered Species Act by licensing gillnet and lobster pot fishing likely to result in the 
entanglement of right whales applies to the,SWRCB' s decision to allow the,Coles to-continue . ·· .. - , 
diver~g ~a.t~r., (l'.<]n} ~t~nshayY:<;:ree.~; e.\;'.en_tl].oug}:l:the:..SW.RC~ has;'c9hdud'ed~that .Col'es·d'o not 1 

possess an apprcrnri~tiye :wa!~r right; 4t:qd.dHio!:l,r!~~~rj't ~as.e)a_w.._confirms that t~e,.failure:of :, L ~,:;.,: 

govemmrf}t ,~!1 tjJi_~s to p_r,ohibi t.;_or,.r..e.~tr:ist ~~ti y;i ti~s Jrt<! t_c~re'. lil<e.ly ,t9: tq,l<eJistea · species~ canrbe. a:.;,.) c ,:. 
viol~):iqn .. gfsectjo_n 9·9.(the.l,~Dd.<i.JJgere.d. $ped~_sA_<:t: (Loggerheacj:Jm;tle; v;)(olusiaiCounty/148 ~ ·.1. 
F.3d 1231, 144? (Hl:fl Cif.·1998)"cert,,.d_e.nied, 119 S.ct .. 1488-(1999):). ::: ... : , .. <, .· .1, ·.; · ,,, ~\ ::~. 
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requests:that U}.~.SWRCB direct the Coles to cease and desist from any further 
diversiqr,l'of wa!~r:from Stanshaw Creek in excess of an established pre-1914 water 
right untitthe SW~CB has the opportunity to review and consider the Coles' 
ApplicaJion·tg Appropriate Water and the associated protests as well as any 
biological assessment prepared by the United States Forest Service and a biological 
opinion prepared by NMFS. 

Please do not hesitate to contact me if you have any questions regarding 
this matter. ,I can be reached at .(530) 753.:2377_ 

cc: Felice Pace~ .. 
~· ,~ ., : RoJ:,~rt Mill~r~ =, 

·· . : . ·" . C:::harJes .Rich "· 
.t , , • : ·Larry Allen, .. " ', .. ~ 

~ , ... 11., 
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LAW ~ICES OF DONALD B:··-<DNEY . ~l...f,..p6P; 
129 C Street;Suite 2 ~2944~ 

DONALD B. MOONEY 
Admitted in California and Oreg~,n 

Davis, California 95616 
Telephone (530) 758-2377 
Facsimile (530) 758-7169 
dbmooney@dcn.davis.ca. us 

FtL.e 

', 

June 14, 2001 

Harry M. Schueller, Chief 
Division of Water Rights . 
State Water Resources Control Board . · 
P.O. Box 2000 
Sacramento, CA 95812:..2000 

Re: Unlawfu.l Diversion of Water by Doug and Heidi Cole from 
Stanshaw Creek 

Dear Mr. Schueller: 

This letter is written on the behalf of the Klamath Forest Alliance ("KFA") . 
regarding the unlawful diversion of water from Stanshaw Creek,. a tributary' to the 
Klamath River. KFA seeks to protect the public trust and environmental resources 
of Stansha~ Creek and the Klamath River.· To that end, KFA requests that without 
any further delay the State Water Resources Control .Board's Division of Water 
Rights ("SWRCB") issue an order that directs Doug and Heidi Cole to cease and 
desist their unlawful diversion of water from Stanshaw Creek, as· such diversion 
_adversely impacts public trust resources, including but not limited to coho salmon, 
a federally listed species. 

Although the Coles divert up to 3.0 cfs from Stanshaw Creek, the Coles do 
not possess an appropriative water right to divert this quantity of water. (See letter 
dated September 15,.1998, from Harry M. Schueller to Doug Cole, Regarding: 
Unauthorized Diversion- Stanshaw Creek in Siskiyou County ("Schueller Letter") 
For your convenience a copy ofyour letter is attached as Exhibit A to th~s letter.) 
To the extent that the Coles divert water based upon a claim to a pre-1914 
appropriative water right, California water law limits any such water right to the 
amount of water put to continuous, reasonable and beneficial use regardless of the 
original water right. (See Water Code,§ 1240; Smith v. f!awkins (1895) 110 Cal. 122, 
127.) According to the SWRCB's Division of Water Rights, any claim the Coles. 
may have to a pre-1914 appropriative water is limited to the Coles' historic 

· domestic and irrigation use. The SWRCB has quantified such use to·be 0.11 cfs . 
. (See Schueller Letter p. 1 & 2)" This quantity is based on the yet_unsubstantiated 
assumption that .the,Coles are successors in interest to Sam Stanshaw's water. 
rights as established in a March 25, 1867Jetter by Mr. Stanshaw. (See copy of the 
March 25, 1867, Stanshaw vyater Rights Notice attached as Exhibit B to this letter.) 

The Col~s, however, have failed to provide any evidence to the SWRCB that 
the Stanshaw Water Right Notice_ applies to their land. Unless the Coles can 
substantiate the assumption that Stanshaw·Water Rights Notice applies to their 
property, any diversion of water by the Coles from Stanshaw Creek violates 
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• 
California Water C~de, section 1200 et seq. Itsh_ould be ~oted that former water 
diversion ditches and pipes, large rock piles and abandoned mining equipment 
indicate that large scale mining and water consumption from _Stanshaw Creek, 
took place on the land riow owned by the Fisher Family, not the Coles. 
Furthermore, Stanshaw Creek itself flows through theformer and not the latter. If 
the Coles c:an prove that they are successors to Stanshaw's w~ter rights,. then any 
div_ersion of water in excess of a resulting pre-1914 appropriative water right of 
approximately 0~11 cfs violates Water Code, section 1200 et seq. In either event, the 
Coles do not possess an appropriative· water right to support th~ir c:urrent water 
diversion practices and such practices are contrary to law. · 

. As the Coles do not possess a valid water right for their c~rent diversion of 
water, the Coles filed an- application. to appropriate water seeking to divert 3 ds 
from Stanshaw Creek via a flume which is 12-inches deep, 24-inches wide, and 
'5,200 feet long. then through a penstock of 16-inch diameter, 455 foot long steel 
pipe from Stanshaw Creek, a tributary to the Klamath.River, in Siskiyou County 
(Application to Appropriate Water No. 29449). According to the Cole's . · 
application, the penstockutilizes 200 feet of fall to generate a maximum·of 33.9 
kilowatts at 80 percent efficiency at-a hydroelectric plant above Irving Creek. . Th.e 
water is then released into Irving Creek iffid th,en into the Klamath River. Despite.· 
the fact that _the Coles have not obtained a water rights permit from .the SWRCB for 
the diversion of water, the Coles continue to divert up to 3 cfs from Stanshaw 
Creek.1 

· 

. . 

In the Fall of 2000, the California Department of Fish and Game ("DFG") 
· obtained an injunction against the·Coles for violating sections 1603 and 5937 of_ the. 

Fis_h and Game Code. The injunction required that the Coles remove portions of 
the dam that they had constructed in Stanshaw Creek. The Coles used this illegal 
obstruction to pool water in order to assist their diversion from Stanshaw Creek. It 
must be noted, however, that the injunction obtained.by DFG applies only to the 
illegal obstruction in Stanshaw Creek and does not address the unlcnvful diversion . 
of water. It is KFA's understanding that even though the Coles or DFG may have 
modified the diversion structure as required by the injunction, the Coles continue 
to divert water in excess of any pre-1914 appropriative water ri&'ht. 

In your September 15, 1998, letter to the Coles, you stated that within 45 
days of your letter, the Coles must provide information to the Division of Water 
Rights substantiating their claims to a pre-1914 appropriative water right for their 

On November 15, 1999, the SWRCB granted the Coles' request for the registration of a 
small domestic use pursuant to Wa_ter Code section 1228 et seq. (Certificat_e No. R 480, . 
Application 30945R). The Coles' small domestic use registration limits the Coles' diversion to 10 
acre-feet per annum ("afa") and does no~ allow hydroelectric generation as a purpose of use. The. 
Coles' current water diversion practices far exceed the 10"-afa limitation. For instance, at a 
diversion rate of 2.5 cfs, the Coles' exceed the 10-afa limitation in just 4 days. Additionally, the 
Small Domestic Use Registration requires that the Coles' obtain all necessary federal, state and 
local approvals which the Coles have failed to do. 
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• 
current water. diversion. If the Coles failed to P!ovide the requested information, 
.the matter w:ould be referred to the Division of Water Rights' Complaint Unit to 
conside;r appropriate enforcement action. It is our understanding that although 
two and one-half years have passed since your letter to the Coles, the Coles have 
not provided the requested information: Despite the Coles' failure to comply with 

. your request, this matter has not been referred to the Complaints Unit and the 
Coles continue to unlawfully divert water. from Stanshaw Creek. 

In many instances the unlawful diversion of water may no_t have a .. 
significant imp·act to public trust resources and other legal users of water while an 
application to _appropriate is reviewed and considered by the SWRCB. In such · 
instances, it is our understanding that ·the SWRCB' s informal practice is. to allow 
such diversions to· continue until the application to appropriate has been derued or 
approved. In the present situation, however, the Coles' unlawful diversion has 
significant impacts to public trust resources and may result in a violation of secti~n 
9 of the federal Endangered Species Act,16 U.S.C. § 1538.2 

Stanshaw Creek and the Klamath Ri_ver contain coho salmon (Oncorhynchus 
kisutch) which are in the Southern Oregon/Northern California Coasts ESU and 
are listed as threatened under the federal ESA. See 50 C.F.R. § 102(a)(4)., In a letter 
dated. October 5, 2000, from William M. Beitler, District Ranger to Doug and Heidi 
Cole~ Mr .. Heitler stated that the National Marine Fisheries Service ("NMFS") and 
DFG are concerned that the amount of water being diverted from Stanshaw Creek 

. is adversely affecting coho salmon. (A copy of Mr. Hietler's October 5, 2000 letter 
is attached to this letter as Exhibit C.) Stanshaw Creek also contains steelhead 
"( Oncorhynchus mykiss) which are in the Klamath Mountains Province and are listed 
as candidate species under the ESA and a species of concern to DFG. 

As the Coles' unauthorized diversion of w~ter poses a significant risk to 
public trust resources in and along Stanshaw Creek and the Klamath River, 
including but not limited to the impacts to coho salmon, a federally listed species, 
KFA respectfully requests that the SWRCB follow through on its September 15, 
1998, letter and immediately refe! this matter to the Complaint Unit. KF A also 

2 The c1:mrts hav_e ruled that when a state· affirmatively,allows fishing activities to occur 
through licensing or other measures, and those activities are likely to result in entanglement of 
protected species, the responsible agency is in violation of the section 9 take prohibition. (Strahan 
v. Coxe, 127 F.3d 155, 163 (1st Cir. 1997), cert. denied, 119 S.Ct.81, and cert. denied, 119 S.Ct. 437 
(1998).) The same rationale that caused the court in Strahan to find that Massachusetts violated 
the Endangered Species Act by licensing gillnet and lobster pot fishing likely to result in the 
entanglement of right whales applies to the SWRCB's decision to allow the Coles. to continue 
diverting water from Stanshaw Creek; even though the SWRCB has conclup.ed that Coles do not 
possess an appropriative water right. In addition, recent case law confirms that the failure of 
government entities to prohibit or restrict activities that are likely to take listed species can be a 
violation of section 9 of the Endangered Species Act (Loggerhead.Turtle v. Volusia County, 148 · 
F.3d 1231, 1249(llth Cir. 1998), cert. denied, 119 S.Ct. 1488 (1999).) 
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requests that the SWRCB direct the ~oles to cease and desist from any further 
diversion of water from· Stanshaw Creek in excess of an established pre-1914 water 

-right until th1:: SWRCB has the opportunity to review and consider the Coles' ~ 
Application to Appropriate Water and the associated protests as well as any 
biol9gjcal assessment prepared by the United States Forest Service and a biological 

- opinion prepared by NMFS. 

Please do not hesitate to contact me if you have any questions regarding 
_this matter. I can be reached at (530) 758-2377. · 

cc: Felice Pace 
Robert Miller 
Charles Rich 
Larry Allen 

vr,iyyours, 

~~ Attorney·. . . 
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United Stat 
Departmen f 
Agriculture 

• Forest 
Service 

Six Rivers 
National 
Forest 

• Orleans Ranger District 
P.O. Drawer 410 
Orleans, CA 95556-0410 
(530) 627-3291 Text {TTY)· 
(530) 627-3291 Voice 

File Code: 2700 

Date: October 5., 2000 

Doug:andHeidiCole RECEIVED 
Marble Mountain Ranch 
Somes Bar, CA 95568 · OCT O 6, 2000 

Dear Doug and Heidi, 

Nat'! Marine Fisheries Svc 
Arcata CA 

It has come to riiy attention that you ha.v.e been diverting water from Stanshaw Creek to use at the 
· Marble Mountain Ranch. We have no record of a Special Use Permit for either the diversion 

structure or the ditch that transports water from Stanshaw Creek to your property. A recent site 
inspection of.the ditch leads me to believe that it has been in use for a considerable period of 
time. Iftbe ditch has been in continuous use since before 1910, date the Klamath National 

.Forest was proclaimed, you may be eligible for a free special use permit. 

The National Marine Fisheries Service and California Department of Fish and Game are 
concerned that the amount of water being diverted from Stanshaw Creek is adv~ely .affecting a 
threatened and endangered sp.ecies, specifically the coho salmon. · · · 

Since it appears that your diversion structure and ditch ar~ not authorized~ they must be removed 
within 30 days. If you have pe~its or other legal documents that provide f~r this use, the 
Forest Service needs copies so we· can determine if this. an appropriate use of National Forest 
land, authorize the use and provide for a diversion structure that will allow flows adequate ·for 
the protection of the salmon. · 

If you have questions feel free to.contact me at the Orleans District Office. · 

Sincerely, 

Isl 'William 9v(. :Jleitfe.r 

WILLlAM M. BEITLER 
District Ranger 

Caring for the Land and Serving People 
,._ 

Printed on Aecyded Paper '-I 
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m;grael ·Contreras - Re: Doug & Heidi C. 

•:============== 
From: "Chris Murray" <comurray@scwa.ca.gov> 
To: 
Date: 

"Michael Contreras" <MContreras@waterrights.swrcb.ca.gov> 
7/12/01 12:17PM 

Subject: Re: Doug & Heidi Cole 

The penstock is long and runs through some very dense brush s~etermining 
the length by eye is not possible. Remember the site visit I was going to 
perform? The major goal of the visit was to determine the capacity of the 
penstock and measure the slope and length of the penstock. So I can't give 
a definitive answer to your question except that when I spoke to Gary 
Squires about it, he believed the length was 200 feet. He stated that they 
were considering replacing it. So, I am fairly certain they had measured it 
at one time. 

As faras "acknowledging" their pre-14 claim, I am certain that I never 
wrote them confirming the right. I can't recall whether the thinking at the 
time was ever put in written form, but I do recall the basic idea behind 
buying off on the pre-14 ... 

After a painful and arduous battle with the Coles and their legal staff, I 
determined that there is no information to support the notion that they have 
a pre-14 right for all the water they are running through their penstock. 
In fact, it appeared to me that there was a period of non-use from the turn 
of the century until the 1940's when the pelton wheel was installed. 
Additionally, a Forest Service hydrologist had measured the capacity of the 
ditch some time in the ?O's and found it to be 1.49 cfs. This number was 
very similar to the number given by DWR in their hydrographic report from 
the 1960's. Consequently, I came to believe that a larger pelton wheel had 
been installed sometime in the 1970's or 80's. The measurements of the 
ditch indicate that it has been expanded in size since Marvin Goss measured 
it. 

My thought was that, although they had never really showed continuous use of 
the water for domestic purposes, the place is one of the original homesteads 
and I felt that it would be reasonable to forgo challenging their pre-14 
claim for domestic and irrigation needs (particularly in light of the fact 
that they have filed a Small Domestic Use Registration). This would allow 
them to cancel the consumptive use application and put their project in the 
best light possible. 

It should be reiterated, however, that they never proved up on the pre-14 
claim. I simply reasoned that it would be prudent in this case to forgo 
challenging the claim (assuming they file a statement of water diversion and 
use) because the amount of water was small and the domestic use was very 
likely continuous since pre-14 times. 

Good luck! 

Chris 

----- Original Message -----
From: "Michael Contreras" <MContreras@waterrights.swrcb.ca.gov> 
To: <comurray@scwa.ca.gov> 
Sent: Thursday, July 12, 2001 11 :44 AM 
Subject: Re: Doug & Heidi Cole 
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Michael·Contreras - Re: Doug & Heidi Cole ~.· • 
> Thanks. Chuck and I have been discussing some physical solutions that may 
be helpful. The application cites a fall. of 200 feet but Chuck seems to 
recall more like 70. Any thoughts? 
> 

> Do you remember any specific reference that would indicate 
"acknowledgment" of their pre-1914 rights? 
> 
> It was nice to talk with you, and I look forward to hearing from you soon. 
> 
>»>"Chris Murray" <comurray@scwa.ca.gov> 07/12/01 09:41AM »> 
> Michael, 
> 
> Here's that web page I promised you. Say hello to Doug for me. If you 
have 
> any other questions don't hesitate to ask. 
> 
> http://www.marblemountainranch.com/index.html 
> 
> Chris 
> 
> 
> ----- Original Message -----
> From: "Michael Contreras" <MContreras@waterrights.swrcb.ca.gov> 
> To: <comurray@scwa.ca.gov> 
> Sent: Thursday, July 12, 2001 9:05 AM 
> Subject: Doug & Heidi Cole 
> 
> 
> > Greetings: 
>> 
> > I am new to the Complaints Unit, working with Chuck Rich. He suggested 
> that I contact you to see if you could help to shed some light on the 
> circumstances that led to acknowledging the Cole's pre-1914 claim. The 
> current complainant is the Klamath Forest Alliance who assert that public 
> trust resources are compromised as the result of the hydro power 
diversion. 
> You authored a memo to file (5/4/99) in which you described the site 
visit, 
> recommended processing of the application for 3 cfs, and indicated that F& 
G 
> had been satisfied and that an agreement was in process. To your 
> recollection, was that agreement ever finalized? 
>> 

>>Any relevant information will be appreciated. 
>> 
> > Michael Contreras 
>>Division of Water Rights 
> > (916) 341-5307 
>> 
>> 
> 
> 
> 

Page2 
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[IB~: Miller - Re: marble mountain ra.w;=a=t=e==r============•·============P=-=::ag~tl]-1 ! 

From: 
To: 
Date: 
Subject: 

access <access@pcweb.net> 
"Robert E. Miller" <REMiller@waterrights.swrcb.ca.gov> 
Tue, Apr 3, 2001 11 :04 PM 
Re: marble mountain ranch water 

Hi Robert, I walked outside my front door and my attention was drawn to the water wheel that I removed a 
couple months ago. It apparently was cast prior to 1912 according to the engineer helping me on the 
replacement project. It caught my attention as another testiment to the pre 1914 hydrogeneration on the 
ranch ... and thus motivated me this morning to call and follow up on this last e-mail about documenting 
the early hydrogeneration and a missdirected application for it's use permit. Any thoughts? I want to put 
this project behind me. 

Also, the Siskiyou Daily News printed a story on us, placed as the lead article, pag~ one .... One comment 
they quoted from Felice Pace (Klamath Forest Alliance) was that the mere application by us for water 
permits implied our lack of a water right... .. evidence to me of a real and demonstrable damage incurred 
merely by the application proces. He also states that he thinks we have built a concrete and brick dam in 
the river and that we have increased the amount of water We take, to the exclusion of our downstream 
neighbor (Fisher). This is the first time I have actually seen anybody admit that there is a selfish motive by 
my neighbor to gain water that is masked by a "benevolent" environmental position. I will send you a copy 
of this article. The Pioneer press also has apparently printed a front page article, to be released to us 
tomorrow. 

Doug 

"Robert E. Miller" wrote: 

> Doug, 
> Thank for the update and for the invitation. Unfortunately I will not be able to make it up there this time. 
However, I am going to visit a project on the Mad River sometime this spring so maybe I will stop by on 
that trip. Keep me posted on what comes out of this Thursday's meeting. Have you thought about 
sending a letter to the protestants of your project (NMFS, DFG, USFS, California Sportfishing Protection 
Alliance, Konrad) in an attempt to get them to dismiss their protests? What you have done so far may not 
be enough for them, but it is a start, and it will give them something in writing showing that you are indeed 
making, or planning on making, improvements to your project. If you do send them letters (or anybody 
else on any subject regarding your water project), I also recommend that you send carbon copies here to 
the SWRCB as well. Include your application number {A029449) in the subject line so that it gets routed 
to our files. 
> 
> Thanks and best of luck, 
> Rob 
> 
> »> access <access@pcweb.net> 06/05/83 03:57PM »> 
> An additional update: In case you are not aware, Bill Heitler has recorded the events of our meeting last 
week and documented all of the improvements I have made since our last meeting in efforts to maximize 
efficient use of water that we capture. To date, here are some of those improvements: 
> 
> 1. replaced pre-1912 water wheel and 1950's generator with state of the art hydrogenerator plant...more 
efficient and productive 
> 
> 2. replaced upper 250 feet of penstock that previously was leaky ... now we have 100% delivery of water 
from the canal end to the pelton wheel. 
> 
> 3. culverted and repaired several cherry picked trouble spots on the canal line that have consistenly 
leaked, maximizing delivery of captured water to the generator. 
> 
> I have expended every available resource in time and money, and am remcirtgaging the ranch to 
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j[RobeitE. Miller - Re: marble mountain r.~w=a=te=r=·============•,==============P=a~g=@==2~I 

continue improvements .... This water system is my stewardship and I take it seriously. What has the 
protestant done to mitigate perceived problems other that intimidate, harass and bully? 
> 
> I am meeting with the chairman and vice chairman of the Karuk tribe, several media reps, local elected 
officials, and any other interested parties this Thursday at 9:00 A.M. to tour the site and last year's · 
improvements. This is not an invitation to protestants to come and sabotage an informational meeting, 
and if your agency would like a presence, please come. 
> 
> Sincerely yours, Doug Cole 
> 
> "Robert E. Miller" wrote: 
> 
>>Doug, 
> > I got your message on Friday (3/23) and I apologize for not responding until now (although this still 
may not be the detailed response you are looking for). I am going find out what is going on with the case 
that DFG has, or had, against you and now this latest suit that Konrad has going against you, NMFS, and 
the USFS. I will then discuss this with Ross, Yoko, and possibly others here, and we.will get back to you 
in more detail in writing soon. Be aware that there may be some problems processing your application 
since this project is now involved in two court cases. I can understand the difficulties and stresses you are 
having with this project and I will get an answer to your questions as soon as I can. 
>> 
>>Rob Miller 
> > (916)341-5392 
>> 
> > ps- The project improvement plans and mitigation that you have look good and I will also discuss 
those with NMFS, USFS and DFG. 
>> 
>>»>access <access@pcweb.net> 06/07/83 12°:0?PM »> 
> > I have been served, along with NMFS, and USFS, with a 60 day intent to 
> > sue from Konrad Fisher. Konrad has aligned himself with klamath 
> > Forest Alliance in his attempts to shut off our water use. Konrad has 
> > inflamed every agency that is connected with our project and sees no 
> > solutions as viable that are anything short of giving up our water 
> > rights. He routinely calls and tiarasses each group to pressure us and 
> > shut us down. 
>> 
> > When your agency was here this last summer, you said to me that a red 
> > herring in the group would be ignored and the permit process pushed 
>>foreword. 
>> 

>>We need to get this water rights issue resolved. We stand by our 
> > position of the ditch capacity {3+ cfs) as our maintained water right. 
> > I have conceded to maintain adequate flows past the diversion to allow 
> > fish passage for native trout....this is a fish and gam~ demand that 
> > meets their minimum requests .... 
>> 
> > So, given the fact Konrad is only willing to take reactionary steps to 
>>intimidate and inflame, can we move foreword in the p·ermit and try to 
> > resolve this long-standing issue before I am bankrupt and my family is 
> > destroyed??? ...... As an.aside, I fail to see Konrads environmental 
> > stance as balanced, given that the alternative to lost hydropower means 
> > my running a diesel generator, consuming petroleum products, spewing 
> > toxins into the air, and adding to an already stressed west coast energy 
> > crises. Go figure that one????? 
>> 
> > Some additional updates: I met with Bill Heitler {USFS) and Ron Reed 
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l[Robert=f:. Miller - ~e: marble mountain r•=w==a=te==r============•============P=a~g@=e=3=ij 

> > (Karuk Tribe) and Toz Soto (Karuk Tribe) yesterday. We have come to a 
>>consensus on a number of issues. Toz has a job description to research 
> > funding for improvements and grants for projects such as mine. We 
> > intend to file a joint application (USFS, Karuk Tribe, Marble Mountain 
> > Ranch) to gain funding for culverting and piping the ditch and 
> > installing a self cleaning fish screen at the head of the ditch. These 
> > improvements will allow a maintenance of our 3cfs use but reduce losses 
> > of water in transit, netting a need to capture less water. We are 
> > looking foreword to turning this site into a flagship shining example 
> > for our area, while others are looking foreword to destroying us. The 
> > People for the U.S.A. are meeting with us Monday to garner support for 
> > our project also. 
>> 
> > Lets problem solve, and get our permit passed AS SOON AS POSSIBLE 
> > .. as the alternative is lengthy litigation that distracts us all from · 
> > the more important proactive issues of life 
>> 
> > I look foreword to a reply, 
>> 
> > Thanks, Doug Cole 
> > 530-469-3322 
> > access@pcweb.net 
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~6bert E. Miller - Re:_marble mountain ran . Fa=te=r==·=· =====:,==~==·-=-==-==-===i-- - •· ~ ...• ~-·~··-~ ...... Page 1 i 

:,/2-<t /or ~9 
From: 
To: 
Date: 
Subject: 

Doug, 

Robert E. Miller 
"access@pcweb.net" .mime. Internet 
3/28/01 9:37 AM 
Re: marble mountain ranch water 

Thank for the update and for the invitation. Unfortunately I will not be able to make it up there this time. 
However, I am going to visit a project on the Mad River sometime this spring so maybe I will stop by _on 
that trip. Keep me posted on what comes out of this Thursday's meeting. Have you thought about 
sending a letter to the protestants of your project (NMFS, DFG, WSFS, California Sportfishing Protection 
Alliance, Konrad} in an attempt to get theni to dismiss their protests? What you have ,done .so far may not 
be enough for them, but it is a start, and it will give them something in writing showing that you are indeed 
making, or planning on making, improvements to your project. If you do send them letters (or anybody 
else on any subject regarding your water project), I also recommend that you send carbon copies here to 
the SWRCB as well. Include your application number (A029449} in the subject line so that it gets routed 
to our files. 

Thanks and best of luck, 
Rob 

>» access <access@pcweb.net> 06/05/83 03:57PM »> 
An additional update: In case you are not aware, Bill Heitler has recorded the events of our meeting last 
week and documented all of the improvements I have made since our last meeting in efforts to 111aximize 
efficient use of water that we capture. To date, here are some of those improvements: 

1. replaced pre-1912 water wheel and 1950's generator with state of the art hydrogenerator plant...more 
efficient and productive · 

2. replaced upper 250 feet of penstock that previously was leaky ... now we have 100% delivery of water 
from the canal end to the pelton wheel. · 

3. culverted and repaired several cherry picked trouble spots on the canal line that have consistenly 
leaked, maximizing delivery of captured water to the generator. 

I have expended every available resource in time and money, and am remortgaging the ranch to continue 
improvements .... This water system is my stewardship and I take it seriously. What has the protestant 
done to mitigate perceived problems other that intimidate, harass and bully? · 

I am meeting with the chairman and vice chairman of the Karuk tribe, several media reps, local elected 
officials, and any other interested parties this Thursday at 9:00 A.M. to tour the site and last year's 
improvements. This is not an invitation to protestants to come and sabotage an informational meeting, 
and if your agency would like a presence, please come. 

Sincerely yours, Doug Cole 

"Robert E. Miller' wrote: 

> Doug, 
> I got your message on Friday (3/23) and I apologize for not responding until now (although this still may 

. not be the detailed response you are looking for). I am going find out what is going on with the case that 
DFG has, or had, against you and now this latest suit that Konrad has going against you, NMFS, and the 
USFS. I will then discuss this with Ross, Yoko, and possibly others here, and we will get back to you in 
more detail in writing soon. Be aware that there may be some problems processing your application since 
this project is now involved in two court cases. I can understand the difficulties and stresses you are 
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having with this project and I will get an answer to your questions as soon as I can. 
> 
> Rob Miller 
> (916)341-5392 
> 
> ps- The project improvement plans and mitigation that you have look good and I will also discuss those 
with NMFS, USFS and DFG. 
> 
>»>access <access@pcweb.net> 06/07/83 12:07PM »> 
> I have been served, along with NMFS, and USFS, with a 60 day intent to 
> sue from Konrad Fisher. Konrad has aligned himself with klamath 
> Forest Alliance in his attempts to shut off our water use. Konrad has 
> inflamed ev_ery agency that is connected with our project and sees no 
> solutions as viable that are anything short of giving up our water 
> rights. He routinely calls and harasses each group to pressure us and 
> shut us down. 
> 

. > When your agency was here this last summer, you said to me that a red 
> herring in the group would be ignored and the permit process pushed 
> foreword. · 
> 
> We need to get this water rights issue resolved. We stand by our 
> position of the ditch capacity (3+ cfs) as our maintained water right. 
> I have conceded to maintain adequate flows past the diversion to allow 
> fish passage for native trout....this is·a fish and game demand that 
> meets their minimum requests .... 
> 
> So, given the fact Konrad is only willing to take reactionary steps to 
> intimidate and inflame, can we move .foreword in the permit and try to 
> resolve this long-standing issue before I am bankrupt and my family is 
> destroyed??? ...... As an aside, I fail to see Konrads environmental 
> stance as balanced, given that the alternative to lost hydropower means 
> my running a diesel generator, consuming petroleum products, spewing 
> toxins into the air, and adding to an already stressed west coast energy 
> crises. Go figure that one????? 
> 
> Some additional updates: I met with Bill Heitler (USFS) and Ron Reed 
> (Karuk Tribe) and Toz Soto (Karuk Tribe) yesterday. We have c.ome to a 
> consensus on a number of issues. Toz has a job description to research 
> funding for improvements and grants for projects such as mine. We 
> intend to file a joint application (USFS, Karuk Tribe, Marble Mountain 
> Ranch) to gain funding for culverting and piping the ditch and 
> installing a self cleaning fish screen at the head of the ditch. These 
> improvements will allow a maintenance of our 3cfs use but reduce losses 
> of water in transit, netting a need to capture less water. We are 
> looking foreword to turning this site into a flagship shining example 
> "for our area, while others are looking foreword to destroying us. The 
> People for the U.S.A. are meeting with us Monday to garner support for 
> our project also. 
> 
> Lets problem solve, and get our permit passed AS SOON AS POSSIBLE 
> .. as the alternative is lengthy litigation that distracts us all from 
> the more important proactive issues of life 
> 
> I look foreword to a reply, 
> 
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> Thanks, Doug Cole 
> 530-469-3322 
> access@pcweb.net 
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e e 
State Water Resources Control Board 

CONTACT REPORT 
DIVISION OF WATER RIGHTS 

SUBJECT: Application 29449, Cole 

DATE: 10/19/2000 TIME: 11:15 

DIVISION PERSONNEL: Robert E. Miller, EAS 

INDIVIDUAL (S) / AGENCY CONT ACTED: Bill Reitler, USFS District Ranger 
Six Rivers NF, Orleans RD 

TELEPHONE NUMBER: (530)627-3291 

C P/!Jb()) 
I , CONVERSATION DESCRIPTION: 

Mr. Reitler returned my call from yesterday. BR informed me that he sent a letter to Mr. Cole 
stating that the USFS has no record of a Special Use Permit for Cole's diversion and ditch. Mr. 
Cole must provide evidence that the ditch has been in continuous use since 1910, the year the 
Forest Service was created. lfhe fails to do so, the diversion structure and ditch must be 
removed within 30 days of the date of the letter. BR also mentioned that there may be a letter 
from President Taft specifically mentioning and authorizing this project as it was circa 1910. If 
there is such a letter, BR is still leaving the burden of proof on Cole. I asked for a copy of the 
letter which he will send ASAP. 

BR also mentioned that the NMFS and DFG seemed to be leaning on him to provide a 
Use Permit b/c NMFS and DFG are reluctant to act on this project.. 
NOTE: In a Contact Report dated 10/18/2000, Mr. Reitler's name was incorrectly spelled and 
Mr. Reitler was incorrectly listed as the Ukonom District Ranger. 

ACTION ITEMS: Call back after Cole's 30-day deadline to determine if any documents were 
provided and to find out the USFS's updated position on this project. 

SURNAME · I 
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· 7078254840 
.. 10/10/01 14: 17 FAX 70?825~ --·· NMFS ,\_RCATA • 

National Oceanic and Atmospheric Administration 
· National Marine Fisheries Service· · 

SOUTHWEST REGION 

Arcata Field Office 
1655 Heindon Rd. 
Arcata, CA 95521 
fax: (707) 825-4840 

FAX TRANSMISSION 

z_.....- PAGES INCLUDING THIS. ONE 

TO: NAi\1E . mile Lhlff~r«--S 

. 141001 

. · .. 

ROUTING CODE. __ ~~/i.....,~=-----_...,;,::;....L-r.._t--=---d"~_J;£J~P_,,,,C':_.......... _______ _ 

TELEPHONE#~-~~-~~~~~-~~~~-~~--~ 

FROM NAivfE 2J%wr9-Ar~-/ ~?~r . 
ROUTING COPE '9 711 7 Us-. r/ § yp 
TELEPHONE#. 7t?Z- hKl!sc 

MESSAGE 
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10110/01 14:17 FAX 7078254840 N~IFS ARCATA !41002 

· Unfied States 
Department· of 

• 
Forest 
Service 

• 
Orleans Ranger Di51trict 
P.O. Drawer 410 

. Agriculture 

Six Rivers 
National 
Forest Orleans, CA 95556-0410 

(530) 627-3291 Text (TTY) 
(S30) 627-3291 Voice ..... ___ ,,,/ 

File Code: 2700 

Date: October 5, 2000 

Doug a~d Heidi Cole RECEIVED 
Marble .Mountain Ranch 
Somes Bar. CA 95568 OCT O 6 2000 

Dear Doug and Heidi, 

Nat'I Marine Fisheries Svc 
Arcata, CA 

It has come to my attention that you have been diverting water from Stanshaw Creek to use at the 
Marble Mountain Ranch. We have no record of a Special Use Permit for either the diversion 
structure or the ditch that transports water from Stanshaw Creek to your property. A recent site 
inspection-of the ditch leads me to believe that it has been in use for a considerable period of 
time. If the ditch has been in continuous use since before 1910, date the Klamath National 
Forest was proclaimed, you may be eligible for a free special use permit. 

- The National Marine Fisheries Service and California Department of Fish and Game are 
. concerned that the amount of water being diverted from Stanshaw Creek is adversely affecting a 
threatened and endangered species, specifically the coho salmon. · 

Since it appears that your diversion structure and ditch are not authorized, they must be removed -
within 30 days. If you have permits or other lt;gal docwnents that provide for this use, th~ 
Forest Service needs copies so we can'determine if this an appropriate use of National Forest 
'land, authorize the use and provide for a diversion structure that will allow flows adequate for 
the protection of the salmon. 

If you have questions feel free to contact me at the Orleans District Office. 

Sincerely, 

Isl 'Wi$.am Af. Heitfer 

WlLLIAM M. HEITLER 
District Ranger 

Caring for the Land and Serving People Printed on ReC)'Cled Paper 0 
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S. E. "Lou" Woltering 
Forest Service 
Six Rivers National Forest 
1330 Bayshore Way 
Eureka, CA 95501 

Dear Mr. Woltering: 

• • UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
NATIONAL MARINE FISHERIES SERVICE 
Southwest Region Arcata Office 
1655 Heindon Rd. 
Arcata, California 95521 
Tel (707) 825-5160; FAX (707) 825-4840 

The purpose of this letter is to recommend that the Klamath National Forest initiate Section 7 
consultation under the Endangered Species Act regarding its authorization of a water diversion 
from µie Klamath National Forest to Mr. Doug Cole and Mrs. Heidi Cole, for use on their 
private property. 

On August 3, 2000, members of my staff and Mr. Bill Heitler, District Ranger of the Orleans 
-Ranger District and Jon Grunbaum, fisheries biologist for Six Rivers National Forest, discussed 
the Cole's water diversion from Stanshaw Creek. This is a pre-1915 diversion that provides 
water for domestic use, including hydroelectric generation. The Cole's applied for a water 
appropriation permit in January, 2000 from the State Water Resources Control Board (SWRCB) 
for their Stanshaw Creek diversion. In March, 2000 the National Marine Fisheries Service 
(NW'S) sent a "letter of protest" to the SWRCB regarding the "Notice of Application to 
Appropriate Water1

', due to our concern regarding the impact of reduced water flows on 
threatened Southern Oregon/Norther California Coasts Coho Salmon ( Oncorhynchus kisutch) 
(62 FR 24588, May 6, 1997) and their associated designated critical habitat (64 FR 24049, May 
5, 1999) in Stanshaw Creek and the Klamath River. 

Section 7 (a) (2) of the Endangered Species Act requires a federal agency, in consultation with 
the NMFS, to insure that any action it authorizes, funds, or carries out, is not likely to jeopardize 
the continued existence of any listed species or result in the destruction or adverse modification 
of critical habitat. Each agency shall review their actions to determine whether any actions may 
affect listed specjes or critical habitat. If during informal consultation the action agency 
detennines, with the written concurrence ofNMFS, that their actions are "not likely to adversely 
affect" listed species. or critical habitat, formal consultation is not required (50 CFR §402.14). 
Formal consultation is required for any actions that are likely to adversely affect listed species or 
critical habitat. Adverse effects include any action or inter-related and interdepeJ?.dent affect of 
an action that causes "take'' of a listed species (including hann or mortality). 
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To .initiate formal Section 7 consultation, the following information must be submitted to the. 
National Marine Fisheries Service,·Regional Office in Long Beach, California: 

1. A description of the proposed action; 

2. A description of the area that may be affected by the action; 

3. A description of any listed species or critical habitat that may be affected by the action; 
,... ""'-yl 

4. ,,A descijption of the manner in which the action may affect any listed species or critical 
'habifut~and an analysis of any cumulative effects; 

5. Relevant reports, including any envirorunental impact statement, environmental 
assessment, or biological assessment prepared; 

6. . , AnY,, other relevant available infonnation on the actions, the listed species, or critical 
·'habitat. 

Because of the potential adverse affects of the Cole's water diversion from National Forest lands, 
we recommend that the Six Rivers National Forest initiate formal Section 7 consultation with 
NMFS .. 

If you have any questions con~eming the above comments, please contact Mr. Charles Glasgow 
at (707) 825-5170. · 

cc: Mr. Bill Reitler 
Orleans Ranger Distri~t 
P.O. Drawer 410 . 
Orleans. CA 95556-0410 

Sincerely, 

Inna Lagomarsino 
Arcata Field Office Supervisor 
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E·NVIRONMENTAL FIELD REPORT 
Prepared by Robert E. Miller 

SWRCB, Division of Water Rights (DWR) 
Environmental Asse~ptfieJJ:ioiy(:EAS) 

. , . I £..\7~/ v<-1 \!:~ llS 'fJl 
Applicant: Doug, Heidi, Norman D., and Caroline Cole · Application No.: 29449 

Location: Siskiyou Co. at Marble Mountain Ranch, 7.5 miles north of the Siskiyou.:.Humboldt 
County border along State Highway 96 (Somes Bar .USGS 7.5 Minute Quadrangle). 

DWR Staff involved: Ross Swenerton, Robert E. Miller, and Yoko Mooring 

Applicant/ Agent present: Doug Cole (applicant), Owner of Marble Mountain Ranch 

Others present: . 
National Marine Fisheries Service (NMFS): Margaret Tauzer, Chuck Glasgow,.and Tim 

Broadman. - protest accepted. . 
California Department of Fish & Game (D FG): Jane Vorpagel and Dennis Maria. - protest 

accepted: · 
Karuk Tribe of California: Ron Reed and Todd Soto . .::.... local party with an interest in salmonid 

issues. 
Non agency: Konrad.Fisher (protestant, enviroruµerital grounds), Dennis Hood (KDH 

Biological Resource Consultation, on behalf of the Fishers), Michael David Fellows 
(caretaker of Fisher Ranch),.and Neil Tocher (downstream user of water diverted from 
Stansha~ Creek). 

Date: 07/26/2000 

PROJECT DESCRIPTION: Applicant seeks a right to directly divert 3 cubic feet per second (cfs) 
from Stanshaw Creek, tributary. to Klamath River, thence Pacific Ocean, in Siskiyou County. Water 
is conveyed through 5,200 feet of earthen ditch and 455 feet of 16-inch diameter steel pipe 
(penstock). The penstock uses 200 feet of fall to tum a Pelton wh~el.turbine. The hydroelectric 
generator produces a maximum of 33.9 kilowatts of electricity at 80% turbine efficiency. After use 
(see note), the water is conveyed via ditch into Irving Creek, thence Klamath River. (Note: Some 
water is taken from the ditch before and after the hydroplant for use by the Cole's for domestic use 
and pasture irrigation, respectively. Irrigation and domestic use is not applied for by this application· 
and may be covered by pre-1914 rights and.a Small Domestic Use Permit. Neil Tocher takes water 
from the ditch before it enters Irving Creek for domestic use, pasture irrigation, power generation, 
and to maintain a recreational reservoir. Mr. Tocher's project will briefly be described in another 
report. Mr. Tocher does not have a valid riparian claim, nor has he applied for Appropriative or 
Small Domestic Use Permit) The diversion ditch has been in place since the mid to late l 800's and 
the turbine and generator were installed circa 1940. Mr. Tocher's project is in place, but the exact 
date of each facet of his project is unknown at this. time. 
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ENVIRONMENTAL SETTING: 
Land use. The Place of Use (POU) is a hydroelectric generator.(pelton wheel) produiing 33.9 
kilowatts of electricity (photos 1, 3, 4). This power is used on: .the premises of Marble Mountain 
Ranch, supplying power to 11 cabins, 2 rental homes, ·a lodge, the Col.e residence, and recreati_onal 
vehicle hookups. A·diesel powered Caterpillar Electric Generator (75 kW) supplies backup and 
supplemental power, but its high operational co~t.($2,500-$3,000/month) make it inhibitive to 
operate on a full-time capacity (photo .2). · · 

Vegetation. The ranch is surrounded by North Coast Coniferous Forest. The riparian area 
surrounding both Stanshaw and Irving Creeks is lush and in good concfoion, supplying 
approximately 90% stream shading and large woody debris (L WD) to the channel (photo 5, 6). 
L WD is ideal for creating pools and offering cover for rearing salmoiiids. 

Wildlife and fisheries. Stanshaw Creek contains steelhead (Oncorhynchus mykiss) and coho 
salmon ( 0. kisutch ). The steelhead in this .area are in the Klamath Mountains Provipce Evolutionary 
Significant Unit (ESU) and are candidate species under the federal Endangered Species Act (ESA); · 
they are a species of concern to the DFG. Coho (Southern Oregon/Northern California Coasts ESU) . 
are federally threatened. During this trip, both species were positively identified below the 
Highway 96 culvert by electrofishing·by Dennis Maria and Jane Vorpagel (1 ~oho at.age 0~; 8 
juvenile steelhead) and vievyed through dive masks by Ron Reed and Todd Soto (photos 7-11). I 
personally observed 3 coho (O+) and >3 juvenile steelhead while standing near the washout pool 
below the culvert. It i~ presumed that anadromous fishes are unable to negotiate through the culvert 
to get above Highway, 96. Plans are un~erway by th~ Forest Service (USPS), DFG and the : 
Department of Transportation (CalTrans) to correct this passage problem. 

On July 7, 2000, Mr. Reed and Mr. Soto.electrofished.Stanshaw Creek f8irn the mouth up to 
Hwy. 96. They sampled every pool that was at least 1 to 1.5 feet deep: 18 pools were sampled and. 
coho were found in 16 9ftheni. A total of 33 coho (age O+) were observed. · 

Further upstream, just below the Point of Diversion (POD), Mr. Soto netted an age-0 0. 
mykiss (photo 13). IJ is presumed that this was a resident rainbow trout as steelhead canriot 
negotiate above the Hwy. 96 culvert. A Pacific·giant salamander (Dicamptodon tenebrosus) was. 
observed in the diversion channel at the POD (photo 12). Another 0. mykiss (age 1 +) was found 

· · dead near the· diversion ditch about 200 yards before it enters the penstock leading to the generator 
(photo 14). It was probably killed by a predato~ (it was not stranded,water temp. is not an issue 
[12.2 °C], and it appeared in good,condition). 

Hydrology and water quality. The Stanshaw and Irving drainages receive approximately 55 
inches of precipitation peryear (WRIMS GIS and Rantz Isohyetal). Most, if not all, of this is in the 
form of rainfall. Margaret Tauzer (NMFS) estimated Stanshaw flow by obtaining Ti Creek stream . 
flow data (USGS gauge) and multiplying it·by the ratio of watershed area of Stanshaw Creek (at the. 
confluence with the Klamath River) divided by the watershed area of Ti Creek (at the gage). Ti 
Creek is approximately 3 miles north of Stanshaw Creek. For the perio·d ofrecord (10/1/1960 -
9/30/1964), Ms. Tauzer calculated the average unimpaired stream flow as 8.12 cfs at the mouth with 

· a minimum and maximum of 1.02 cfs and 100.1 cfs, respectively (figure 1). During the period of 
record, estimated unimpaired streamflow in Stanshaw Creek dips below 3 cfs, the amount applied 
for by this application, in late July and most of August, September, and October.· Using the rational 
method and assuming an average rainfall of 55 inches, Ms. Tauzer calculated an average flow at the 
mouth of 7.33 cfs. · ·· 
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As mentioned earlier, there is .a fish passage issue in Stanshaw Creek at the Hwy 96 

crossing. The culverts are long (>50 yards) arid on a steep slope (-5%) with a smooth concrete 
substrate that offers no resting areas for salmonids migrating upstream (see photos 7, 8). 

The POD is approximately three-quarters of a mile above highway 96 (photos 15, 16). The 
diversion structure is.maintained annually by replacing rocks in the stream channel. At the time of 
this trip, the "diversion rocks" were a migration barrier to fish moving both upstream and 
downstream as the only water entering Stanshaw was seeping under these "diversion rocks". The 
flow entering the diversion ditch appeared to be at .least twice that of the flow remaining in 
Stanshaw. The applicant does have a 1600 Permit from DFG, but it is stated that the diversion 
should be constructed so as to allow for the passage of fish. The POD and a large portion of the 
ditch are on USFS property. 

Moving down the diversion ditch, a relief line is situated to convey surplus water out of the 
ditch during high flows (photos 17, 18, 19). Only a minimal amount of water was pas~ing through 
this line during this .visit. Water passing through the relief line flows back in to Stanshaw Creek. 

Down-diversion ofthe relief line, a half-culvert is buried in the ditch (photo 20): The 
applic_ant says he needs to keep the half-culvert f\lll (the amount present during our review) to 
operate his hydropower generator effectively; less than that, and he is short on power, more than 
that, and most is passed through the relief line described above. This is a good place to measure / 
monitor flow in the ditch. The flow was estimated just upstream of this half-culvert by timing a float · 
over a known distance and measuring the ditch cross section at this reach (photo 21). Flow w~s 
about 1 foot per second and cross sectional area was about 2 feet (flow~ 2 cfs). The applicant 
claims, and it was evid.ent, that a lot of water seeps out of the ditch between here and the POD. 

· Water is also gravel-filtered out of the ditch (photo 22) into a pipe that leads to water 
purificati~n tanks to supply domestic uses (photo 23). This water is not applied for in this 
~pplication (Small Domestic or Pre-14?). 

The ditch continues (photo 24) until it enters the trash rack (photo 25), thence the holding 
tank.to produce head, thence down the penstock to t_he hydroplant (see photos 1,3,4). Water is then 
redirected into another ditch which flows into Irving Creek. Mr. Tocher takes water out of the ditch 
before it enters Irving Creek (photo 26, 27). . · 

~ater temperature was measured in Stanshaw Creek-below Hwy 96 (12.2 °C, 54 °F), 
Stanshaw Creek at the POD (12.0 °C, 53.6 °F), the diversion ditch before it enters the trash rack 
(12.2 °C, 54 °F), the diversion ditch just before entering Irving Creek (12.5 °C, 54.5 °F), and Irving 
Creek upstream of the diversion discharge (12.0 °C, 53 .. 6 °F). 

DISCUSSION: 
After the field review, the participants discussed the project, its potential impacts to 

anadromous salmonids, further studies that are warranted or·planned, project alternatives/ 
mitigation strategies, and the next step in the permitting process. Below is a brief synopsis of our 
discussion. 

All participants were in agreement, except Mr. Cole, that the project, in its current form, has 
potentially negative effects to anadromous salmonids. All of these effects are due to decreased 
flows in Stanshaw: less habitat may be available, potential increases in temperature, and potential . 
passage problems exist at the mouth. Mr. Cole kept stressing that Stanshaw is not good habitat, and 
that improvements are. being made to Irving Creek by supplementing the flow.· NMFS, DFG, 
Dennis Reed, and Konrad Fi.sher maintained that habitat needs to be improved in Stanshaw Creek 
(i.e. bedefits to Irving fishery/habitat does not outweigh nor equal detrimental effects to Stanshaw 

I 

fisheryrabitat). All protestants present want more water to be left in or redirected to Stanshaw 

{--\ ~ "C\ ~ 
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Creek after the hydroplant. Dennis Reed asked if the USFS, NMFS, and/or DFG could do a habitat 
suitability study to quantify any beneficial effects Stanshaw may receive if it were to receive more 
water. He and Mr. Fisher plan to ask for funding from the DFG California Coastal Restoration Plan 
(CCRP) to do such a study. They had plans to ask for funding from the CCRP to study and improve 
the Highway 96 culverts, but that may be delayed. NMFS, DFG, Dennis Reed; and Konrad Fisher 
emphasized that the culverts at Hwy 96 will be fixed to allow for fish passage in the near future. 

POTENTIAL PROJECT IMPROVEMENTS DISCUSSED 
1. Improve the diversion structure at the POD on Stanshaw Creek. 

This may be accomplished by placing a more permanent structure in the stream channel such 
as a screened pipe/siphon or a small check dam with a slot that allows for bypass and fish passage. 
This may be difficult since the channei frequently receives high streamflow and debris and the 
channel is very dynamic. · 

.2. Improve the delivery system to hydroplant. 
If this is accon:iplished, less water wo-q.ld need to be diverted out of Stanshaw Creek. Lining the 
ditch or installing a pipeline were possible methods mentioned. 

3. Improve the efficiency of the hydroplant. 
This is another method that· would require less water to be diverted. We discussed increasing the 
drop of the penstock, installing a smoother penstock, and installing a newer, more efficient 
generator. · 

4. Redirect water back to Stanshaw after it has passed through the Pelton wheel. ,, 
Water would be discharged back in to Stanshaw via pipeline just upstream of Hwy. 96. Some water 
would have to be left in tlie current ditch that leads to Irving Creek so that Mr. Cole can irrigate 
(Pre-14 claim of 0.5 cfs). This would still leave the reach between Hwy 96 and the POD at the 
current flow regime, which may be a problem if passage improvements are made ·and anadromous 
fishes get above Hwy 96. 

5. Alternative energy sources. 
Solar, diesel generator, propane, and running power lines from the town of Somes Bar (7 miles 
south) are all potential alternative energy sources. 

Mr. Cole stressed that all of these options are costly and that he could not afford them. The 
alternative that most appealed to him was #4, although he would still need to get some funding for 

,that alternative. Other parties thought #4 may be a viable solution, but a consensus needs to be 
reached as to how much water needs to be redirected. The study proposed by Mr. Reed or studies 
done by NMFS, DFG, and/or USFS may answer this question. Also, Mr. Reed, Mr. Fisher, Mr. 
Cole, and Mr. Maria were going to determine if.funding was available from the CCRP to develop 
any of these ·possible improvements. Mr. Swenerton asked NMFS and DFG to develop alternatives 
to submit to the SWRCB that may improve the fishery and that are feasible for Mr. Cole so that 
their protests can be dismissed. 

OTHER ISSUES 
Mr. Jon Grunbaum, a fisheries biologist for the USPS, was invited to attend but was unable 

to make it. The POD and most of the ditch are on USFS property. It is unknown at this time 
whether a USFS Use Permit is needed by the·applicant or if the project has been "grandfathered". If 
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a Use Permit is required, the NMFS may have a.nexus for getting more involved in the project 
because a federal agency (USFS) is supporting a project that may have a negative effect on a 
federally listed species ( coho salmon). The USFS would be required to produce a Biological 

. Assessment and then NMFS would issue a, Biological Opinion. Chuck Glasgow (NMFS) is going 
to discuss this with Mr. Grunbaum or other USFS representatives. 

· ATTACHMENTS: PHOTOS, MAP, FIGURE 
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Sbte:Water 
Resources 
Control Board 

901 P Street 
Sacramento, CA 
95814 
(916) 657-
FAX (916) 657-1485 

..... ~. ~:. 

TO: File~449 and X002837 

FROM: Christopher- 0. Murray 
WRC Engineer 
Application and Petition Unit #2 
DIVISION OF WATER RIGHTS 

DATE: 5-4-99 

SUBJECT: SITE VISIT TO COLE'S PLACE 

• 

Chuck Rich and I visited the project site to determine the best 
course of action for the Division relative to the current 
filings. The applicants previously submitted a Small Domestic 
.Registration for a ·small pond which was recently constructed on 
their property. ·The Coles· also have two previous filings which 
the 'Division has yet to act· .upon, one for domestic and irrigation 
direct diversion and o~e fo~ hydro power ~irect diversion. 

~~ " ••• • '-:~ "2 1.~··-l"j .. 

The applicants claim pre--14 rights for·the water diverted but 
cannot show that the right has.been in continuous use in ·the 
amounts currently diverted through the Pelton wheel. 
Consequently, the Applicants have requested that ·the irrigation 
and domestic· use. filing be withdrawn (A029450). There was some 
question as to whether the Applicants own another reservoir which 
showed up on an aerial photo submitted by the Department of fish 
and Game. Th:i,s other reservoir is la:i:;-ger in size than .the one 
the Coles filed for .in their recent SDR X002837. Ther~ was-·some 
speculation that if the Coles do own that ,f~setvoir, ·then the 
direct diversion under. i9450 could .be conver-ted to storage to 
cover the reservoir. 

After arriving on site·, we were informed that the larger 
reservoir is not part of the Cole's property. Consequen.tly, it 
would appear that there is no need .for. 29450 and it can be 
cancelled. The SDR should be accepted as filed. 

We surveyed the reservoir on the ·Cole property and found that .it 
is a maximum of three acre-feet in size. It was not full at the 
time of the survey and did not appear to be capable of filling 
completely due to:seepage losses. Const~uction on the reservoir 
is. ,ongoing and the filing was for 10 acre-feet. Consequently, I 
would recommend that.the right be processed for ten acre-feet. 

Gray Davis 
Governor 

A flow measurement of the canal indicated a flow rate of 2.75 cfs 
diverted from Stanshaw Creek. This amount of water was more than 
c·ould be forced through the penstock as some was spilling out 

Recycled Paper Our mission is to preserve and enhance the quality of California's water resources. and 
ensure their proper a/location and efficient use for the benefit of present and fut,;re generations . 

. :-:~ 

. ' 

WR-6

001042001042



• • 

onto the ground at the inlet to the penstock. The penstock 
appears to remain full at approximately 2.4 cfs. The applicant 
applied for three cfs, I would recommend processing the 
application for that amount as there are plans to repair the 
penstock at a later time. 

According to Mr. Squires, the Department of Fish and Game has 
been out on site and did ~ot see a need for fish screening on the 
diversion ditch: This is proba~ly due to the low velocities 
(approximately 1 foot/sec) and the fact that the ditch does 
provide some habitat for juvenile salmonids. Mr. Squires stated 
that they were entering into an agreement with DFG and that he 
would send me a copy of the agreement once it was finalized . 
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} t;u:i'Murray .. 
State Water Resources Board 
Division Of Water Rights 
P.O. Box 2000 
Sacramento, Calif 95812-2000 

Dear Mr: Murray: 

(!111 

- November 5; 1998 J J1f f 
t 74j{} 

I have been ask by my daughter and son-in-law, Heidi and· Doug Cole, to assist in the resolution of the water 
rights issue pertaining to their Marble Mountain Ranch in western Siskyou County. They are currently struggling 
with preparations for. an IRS audit and both are working practically around the clock to provide for the basic 
needs.of their young family.· Two nights ago, Doug provided me with a stack ofletterswhich have come to him 
from your Division office and from his attorney, Nancy Smith, over the past year or so. In digesting this 
material, I have begun to be a little educated about water rights , about the apparently extensive communication 
which has gone on.between you and Nancy, and about an upcoming deadline ofNovember 30, 1998 for getting 
this matter resolved. 

I believe you and I met on one of your visits to the Ranch and, although I feel quite comfortable speaking with 
you directly, I decided to wrife to you so that I might more thoroughly present my qµestions and concerns 
regarding the water rights issue as well as provide infonnation and observations which I feel should be 
consider_ed in.the final resolution of the matter. It is my hqpe that after you have had an opportunity to look over 
what I have written here we can_meet again somewhere to further discuss and finalize details. I trust that.you are 
anxious to get an ·early settlement to this issue and ·so I am prepared to work with you in any way necessary to 
expedite matters. 

In a letter from Nancy Smith to Doug, dated October 7, 1997, Ms. Smith stated, "If you [Doug]proceed by way · 
of permit, the State is prepared to give you a permit for 3 cfs·." Assuming this option is still open to him;-I ~m 
certain that Doug would now agre.e to accept this flow rate as long as he has assurance that his future right to 
divert water from Stanshaw Creek (irrespective of flow rate), as set forth in the pre-19 i 4 grant signed by 
President Taft, will not be compromised. 

Yesterday, I measured the flow rate in an eighteen-foot section ofh~lf-culvert which is a part of the canal 
carrying water to the Ranch. The inside diameter of this culvert is 29 inches. A small piece of cork was dropped 
into the center of the stream and it took 15 seconds for it to traverse the 18 feet of culvert. This latter velocity 
measurement was confinned by repeated trials. From these measurements, I calculated the flow rate to be 2.75 
cfs. Since this flew rate is just slightly in excess cf what is necessary for the operation of our hydroelectric plant, 
I am perplexed over the variety of much lower, past estimates quoted in the various reports and letters available 
to me. I believe there is sufficient evidence to show that the carrying capacity of the canal has not been altered 
since its construction in the l 800's. A flow rate of at least 2. 75 would have been necessary to support an 

- intensive hydraulic mining operation and, later, to SUPP.Ort the documented multiplicity of uses for water 
delivered to the Ranch, including the irrigation of pasturage supporting I 00 head of cattle ( as attested to by a 
fonner owner, Lue Hayes). I find it preposterous that the Stat~ would expect us to come up with numerical data 
to validate water .flow rates during a period of time when such rates were not actually measured and, indeed, 
when there existed no water rights laws to cause concern to anyone. 
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Perhaps you would agree that mAA, including those pertaining to wN' s, were and are written and 
passed without sufficient atttentiPt~ provision for special circumstanc . lieve there is a very special 
circumstance, directly relating to the current issue of water rights for the Ranch, but which seems not to have 
entered into any of the documents I have read. The special circumstance I allude to is that neither electric power 
nor potable water has been made available to the Ranch .by any public utilities company and therefor we are 
totally dependent upon an adequate flow of water in the Stanshaw canal for our basic living requirements. 
Should any agency impose a reduction of our current water flow, which flow by all accounts of former owners 
and residents has not changed significantly for well over one hundred years, our resident families would be 
uprooted, our sole source of income wiped out, and a tremendous (if not total) loss of financial resources 
essential to our future sustenance be incurred. Such action on the part of a government agency would, in my 
estimation, not only fail to meet the test of reasonableness, but would seem to violate our constitutional rights 
relating to our pursuit of life.and happiness. 

It is clear to me that inherent in the establishment of State water rights laws is a concern for providing adequate 
water for possible future users downstream. In our circumstance, there is just one downstream user. His 

· property is situated at the mouth of Stanshaw Creek and there is virtually no likelihood of.a change in the use of 
his property which would require a change in the current rate of water supply to our ranch. . . 

In a recent letter signed by Harry Schueller and dated.September 15, 1998, there is reference to a "recently
constructed reservoir" on the ranch. What was actually done was an enlargement of a long-time existing pond. 
Enlarg~ment of the pond came.about as a result of an arrangement which Doug made with Cal-Trans to dump 
material from a massive slide which occured about four miles upriver from the ranch this past winter. The 
dumping (?fthis material on the ranch resulted in·a savings of thousands of dollars to the State. The enlargment 
of the pond does not affect the flow rate in the canal, nor would it ever, and should therefore not be made a part 
of the current water rights settlement; it is a non-issue. · 

May I once again suggest that, in view of the history of this matter and of the many circumstances surround1ng 
the diversion of water to the ranch, we consider preceding with t~e formulation of a water rights document for 
the Marble Mountain Ranch which will assure 1) a continued recognition of the pre-1914 right to appropriate
water from Stans~aw Creek for use on the Ranch, an~ 2) a m~mum flow rate in the canal of3 cfs. · 

I trust that a satisfactory resolution can be reached soon but that you will be so kind as to extend the existing 
deadline, if needed," to provide sufficient time for the transfer of essential information between us. I remain 

Respectfully yours, 

;t:5~~-4£/ 
R. Gary quires 
92520 Hwy. 96 
Somes Bar, Calif 95568 
(530) 469-3437 

P.S. If you wish, we could speed things up a bit by conversing via E-mail. My address is: 
GARINGSQ@PCWEB.NET 
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MEMORANDUM 

TO: Files 29449 and 29450 

FROM: Christopher 0. Murray 
WRC Engineer 
DIVISION OF WATER RIGHTS 

DATE : 6- 5 - 9 8 

SUBJECT: INSPECTION OF MARBLE MOUNTAIN RANCH'S DIVERSION 
FACILITIES 

Pete Wilson 
Governor 

As indicated in the preceding Contact Report dated 6-2-98, 
Mr. Cole has cancelled o~r meeting at his proje~t site for 
6-3-98. Basically, this trip was scheduled to assist Mr. 
Cole in determining how to proceed in order to either prove 
the extent of his pre-1914 claim or to continue processing 
these applications. The OQly piece of information which I 
needetj was the rate at whic~ he is currently diverting 
water. Because I had scheduled this trip to Mr. Cole~s site 
in Somes Bar, I had scheduled to meet with DFG in Seiad 
Valley on another project the following day. 

Since I had to drive to Seiad Valley anyway, I decided to 
stop off and measure the amount of water flowing through Mr. 
Cole's diversion facilities. I am familiar with the 
location of his diversion ditch by virtue of the fact that I 
visited the site and inspected the ditch with Doug Cole's 
father-in-law on September 23, 1997. I did not take a flow 
measurement during that visit due to time constraints. Mr. 
Cole's diversion ditch lies entirely upon Forest Service 
property. Consequently, no permission from the Cole family 
is required to inspect the site or measure the flow. 

I hiked to the POD from Highway 96, following Stanshaw Creek 
until I reached the diversion ditch. I photographed the · 
diversion structure and the ditch in variou~ places. I 
noted the presence of a rainbow trout approximately 9 inches 
in length utilizing the buried sediment trap for cover. I 
located an area of the ditch which had a v~ry uniform cross 
section and a smooth bottom. From here I measured the flow 
in the ditch using a pygmy meter. I estimated the velocity 
prior to initiating the flow measurement as a check on the 

Our mission is to pres(!rve and enhance the quality of California's water resources. and 
ensure their proper allocation and efficient use for the benefit of present and.future generations. 
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flow rate I obtain with the instrument. I estimated the 
velocity to be approximately 1 foot/second (probably a 
little more than that). Based on a quick calculation of the 
cross sectional area (2.54 Sq. Ft.) I obtained an estimated 
flow rate of approximately 2.5 cfs. The flow rate I obtained 
using the pygmy meter matched very closely my estimate of 
the flow rate. The measured flow rate was determined to be 
2.4 cfs. This flow was measured near the point of diversion. 

The ditch is a mile or so long, and some conveyance loss is 
expected over_ that.distance. The water near the terminus of 
the ditch appeared to be flowing at a rate comparable to the 
beginning of the ditch. I would regard the conveyance 
losses to be a small fraction (20% maximum for loss of 0.5 
cfs)· of the flow of the ditch although the flow was not 
measured near the penstock. The entire flow of the ditch 
was being diverted through the penstock. 

Our mission is to preserve and enhance the quality of California's water resources, and 
ensure their proper allocation and efficient use for the benefit of present andfuture generations. 
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Cal/EPA 

State Water 
Resources 
Control Board 

Division of 
Water Rights 

Mailing Address: 
P.O. Box 2000 
Sacramento, CA 
95812-2000 

90 I P S!reet 
Sacramento, CA 
95814 
(916) 657-2167 
FAX(916) 657-1485 

MARCH 1 91997 

Michael Brickell, Elizabeth Brickell, 
Barbara Short, Steve Robison, 
Bruce Robinson and Susie Robison 

c/o Barbara Short 
Patterson Ranch 
Somes Bar, CA 95568 

Doug Cole, Heidi Cole, 
Norman D. Cole, and Caroline Cole 

c/o Doug Cole -
92520 Highway 96 
Somes Bar, CA 95568 

Dear Mr. Cole and Ms. Short: 

In Reply Refer 
to:332:CM:25446 

APPLICATIONS 25446, 29449, AND 29450 TO APPROPRIATE WATER FROM 
STANSHAW CREEK AND UNNAMED TRIBUTARIES TO STANSHAW CREEK IN 
SISKIYOU COUNTY 

I ha~e recently been assigned the task of ~rocessing the above 
mentioned applications. My review of the files for these 
applications indicates that a dispute exists between the-parties 
regarding·priority of use. I also understand that the Cole's 
believe they possess a valid pre-1914 appropriative right and 
Brickell, et al .. believe they possess valid riparian rights. 

Pete Wilson 
Governor 

Both groups ·appear to have some interest in can.celling· the above 
mentioned applications in favor of these claims of right in order 
to obtain a better priority. 

Please be advised that while the Division of Water Rights 
(Division) does riot currently have sufficient information to 
refute these claims of right, we believe that the validity of 
both claims is uncertain at this time and may not.withstand more 
intensive review. Only a court of competent jurisdiction can 
make a final determination of the validity and priority of these 
claims of right. This can be time consuming as well as an 
expensive process upon which to embark. If your claims of right 
do not fully cover all of your diversions, you would be 
trespassing against the State of California and would also be 
subject to appropriate enforcement actions including the 
imposition of significant fines. Consequently, we do'not believe 
that cancellation of your applications is in your be.st interests 
at this time. We recommend that the processing of your 
applications be resumed. 

To that end, we need written confirmation regarding whether you 
wish to proceed with these ap~lications or have them cancelled. 
If you wish to cancel your application(s), we need either: 

3-/8-i1 
Our mission is to pr enie and enhance the quality of Cal ornia 's water resources, and 

ensure their proper a/location and efficient use for the benefit of present and future generations. 
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Mr. Cole and Ms. Short -2-

1. Verification of the validity of the rights under ~hich you 
will be diverting water; or 

2. A written statement that the diversion and use of water will 
be terminated. 

Verification of riparian or pre-1914 claims rights will not be 
easy. There are at least two ways to achieve this. The first way 
is to retain the services·of an attorney or a consultant who is 
well versed in water rights law and have that individual prepare 
a written analysis in support of your claimed rights. If the 
Division agrees with the conclusions of such an analysis, your 
applications could be cancelled with a considerably reduced risk 
of enforcement action at a later date. 

The other option is to schedule a field inspection by Division 
staff to examine your.diversion and use of water and any other 
evidence you may have that supports your claims of right. If 
Division staff conclude that adequate riparian or pre-1914 rights 
exist, a letter ~ould be sent to that effect and cancellation. 
proceedings would be initiated. If Division staff con.elude that 
adequate riparian or pre-1914 rights do not exist to justify all 
of your diversions, we could attempt .to find a mutually 
acceptable resolution that would allow for issuance of permits 
under your pending applications. If such a solution could not be 
found, this inspection would also serve as a field investigation 
as required by Section 1345 et seq. of the Water Code {copy 
enclosed). A final staff recommendation regarding disposition of 
protests and action on the pending applications would be · 
developed as soon as pos~ible thereafter. 

Please notify this office within 30 days from the date of this 
letter of the course of action you wish to pursue. If you wish 
to pursue the first course of.action and need additional time to 
prepare supporting documentation, please let us know how much 
additional time will be required. If you wish to pursue the 
field investigation by Division staff, please let us know if 
there is a specific time of year that you feel would be best for 
an inspection. We would attempt to provide two to three weeks 
advance notice of any inspection. If there are any ·questions, I 
can be reached at the above address or at {916) 657-2167. 

Sincerely, 

· ORiGINAL SJGNED BY~ 

Christopher 0. Murray 
WRC Engineer 
Applications and Petition Unit #2 

COMurray:com/pminer:3-17-97 
o:\cm\stanshaw 

Our mission is to preserve and enhance the quality of California's water resources, and 
ensure their proper a/location and efficient use ior the benefit of present and future generations. 
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STATE~; cAi.Ji~NIA - cAUFORN~ E~RONMEmAL\P.i10N AGENCY 

STATE WATER RESOURCES CONTROL BOARD 
PAUL R. BONOERSON BUILDING 

PETE WILSON, Governor 

Mailing Address 

901 P STREET DIVISION OF WATER RIGHTS 
SACRAMENTO, CALIFORNIA 95814 
(916) 657-1954 
FAX:. 657-1485 

FEBRLlf\RY 2 3 1995 

Doug Cole, Heide Cole, 
Norman D. Cole and Caroline Cole 

c/o Doug Cole 
92520 Highway' 96 
Somes Bar, CA 95568 

Dear Mr. Cole: 

P.O B0X2000, Sacramento, CA 95812-2000 

In Reply Refer_ 
to:331:~ 

APPLICATION 25446 OF MICHAEL BRICKEL ET AL.--UNNAMED STREAMS TRIBUTARY TO 
STANSHAW CREEK IN SISKIYOU COUNTY 

In 1980, Bob and Judy Allen Young (Young), as prior owners of· your conunercial 
enterp_rise, filed a protest again.st the abo_ve referenf::ed application to 
appropriate water from tributaries to Stanshaw Creek. Young claimed prior . 
rights to all the flow of Stanshaw Creek and tril;>utaries .based on. a claim of 
pre-1914 appropriative rights and a claim of riparian rights. The- Young 
protest was accepted by the Division of Water Rights (Division) though Young 
was,' subsequently advised' that such acceptance. did not substantiate his claimed 
water rights. Nevertheless, and in an attempt to resolve the protest, 
Division staff proposed reducing the diversion rate for irrigation under 
Application 25446.from 0.14 to 0.07 cubic·foot per second. (cfs) and proposed a 
requirement for metering the diversion from the tributaries to Stanshaw Creek. 

,~ These conditions were acceptable to Young and the representative, at that 
time, of the applicant. Due to various. reasons, -however,. apparently including 
litigation .between the parties, further processing of Application 25446 was 
deferred for a number of years. 

In late 1994, we advised the applican_t that -a permit was finally ready to be 
issued. Ms. Barbara Short, current representative of the applicant, by letter 
of January 18, 1995 requested that the metering requirement be. deleted. from, 
the permit. and provided hydrologic and other information in support of her. 
request. A copy of.· that letter and the. March 17, 1990 report by Marvin Goss, 
Hydrologist, is enclosed. This is the first time Division staff was aware of 
any hydrologic data on Stanshaw Creek. 

The only evidence in our file of a pre--1914 appropriative right for the 
property you ·acquired· from Young is a water notice (copy enc,losed) which 
accompanied the Young protest of Application 25446. In the. absence of back-up 
mate.rial · (map, etc.) this notice, by itself, is inconclusive. that· a pre-1914 
appropriative right attaches to the property. In addition, there is no 
Statement of Water Diversion and Use (Statement) on file. with the Division for 
diversion of water from Stanshaw Creek. All diverters of surface water, with 
certain exceptions which are not applicable in this situation, are required to 
file a Statement with the Division pursuant to Water Code Section 5100 et seq. 
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This requirement applies to water diverted under claim of riparian right and 
to appropriations initiated prior to December 19, 1914, the effective date of 
the California Water Commission Act. Young was advised on several occasions 
of this requirement. 

Even if .we are to assume a valid pre-1914. right attaches to your property, the 
amount claimed in the 1867 notice, which is illegible but stated to be 
600 miners inches or 15 cfs1, is well in excess of past use which is 
documented in the Goss Report at 0.49 cfs from 1958 to 1990. On the basis of 
this information, the right to any amount in excess of 0.49 cfs woul~ have 
been lost through five years of non-use (Smith v. Hawking 42 P.454) .. _It also 
appears that a substantial portion of the water presently being diverted by 
you from Stanshaw Creek is for hydro power use. According to information in 
the files of Applications 29449 and 29450, which were recently assigned to 
you, the hydro power turbine was installed between 1940 and 1942., well after 
1914. Therefore, it appears that ,any pre-1914 claim, even i_f valid, to 
S~anshaw Creek water would most likely be limited to the consumptive. use on 
your property for domestic and irrigation purposes. This use was determined 
to be 0.11 -cfs (Application 29450). As can be seen from the Goss Report, the 
estimated.flow of Stanshaw Creek' at the roung Ranch diversion is well in 
excess of this amount, even in drought years. 

In consideration of the above, as well as the request of Ms. Barbara Short, we 
will delete the previously agreed to metering requirement and re-instate the 
initially requested irrigation direct diversion rate.of 0.14 cfs for 
processing any_ permit issued pursuant to Applicatio~ 25446 unless, within 
60 days from the date of this Ietter you provide information that·clearly 
documents the existence of a valid pre-1914 appropriative or riparian claim of 
right to the waters of Stanshaw Creek for your property. If you do not submit 
the- verifying documentation, we will assume· that you do not object to the 
above described process, and we will proceed toward issuance of a permit for 
Application 25446. 

If· ·you have any questions regarding this matter, please contact Wm. Van Dyck 
of my staff ·at (916) 653-0438. 

Sincerely; 

ORIG!"-1 A' . ~·~li...ft'!r"\ ,:,v, 
Murt Lininger . 
Program Manager· 
Application and Hearing Section. 

Enclosures 

CERTIFIED 

cc: Brickell et al. 
c/o Ms. Barbara Short 
Mountain Home/Patterson Ranch 
Somes Bar, CA 95568 

bee: A29449-50 
WVanDyck:larchuleta:2-3-95:pminer:2-21,22-95 
o:\wv\25446 

1Report of November 25, 1980 field investigation under Proceedings in 
Lieu of Hearing. 
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