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BARBARA A. BRENNER
Direct (916) 319-4676
November 29, 2012 " babrenner@stoel.com

VIA EMAIL AND REGULAR MAIL

Attn: Mr. Bob Rinker

State Water Resources Control Board
1001 I Street

Sacramento, CA 95814

Re:  Supplemental Information for Initial Statement of Water Diversion and Use for
MJIM:A029449; Statement No. 15022

Dear Mr. Bob Rinker:

" The purpose of this Initial Statement of Water Diversion and Use is, that in conjunction
with a USGS map, to provide the most current information required by the State Water
Resources Control Board in order to reactivate Statement No. 15022. Below please find
supplemental information to be attached to the Initial Statement of Water Diversion and Use
form.

Supplemental Information

E. Place of Use Description

Address: Marble Mountain Ranch, 92520 Hwy 96, Somes Bar, CA 95568
Acreage: Approximately sixty-five (65) acres

- F. Purpose of Use Description

The California Department of Fish and Game has indicated that the fishery may benefit from an
approximately 1 cfs bypass flow in the stream. When there is adequate flow, Mr. Cole makes
every effort to provide this bypass flow. ' o

72758340.2 0042949-00001
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- Attn: Mr. Bob Rinker
November 29, 2012
Page 2.

H. Quantity of Water

The 178.5 acre-feet provided for December 2012 is an estimate based on the conversion from the
3 cfs anticipated diversion for that month.

' I. Recent Water Use

The Coles have stored water in a pond that is filled with the out fall from their power plant, with
a pond outlet that continues across the ranch and ultimately into Irving Creek, and thence to the
Klamath. This is a permitted pond and provides for irrigation, fire protection, and recreational
beneficial uses. '

Within the last five years, the maximum water use is calculated from a maximum rate of
diversion of 3 cfs per month, which converts to 178.5 acre-feet per month, for a total of 2,142
acre-feet a year. The minimum water use is calculated using the 3 cfs maximum diversion for 9
months, and then 2 cfs diversion for 3 low flow months for a total minimum water use of
1,963.53 acre-feet a year. '

J. Maximum Rate of Diversion

The Coles intend to divert 3 cfs in December 2012. Thus, this is an estimate based on the
maximum rate that is generally available at all times except for months of very low flow.
December, unlike August and September, is not historically a low flow month and therefore the
maximum 3 cfs is typically diverted.

K. Miscellaneous Water Use
Water Conservation — Description of water conservation efforts in current use

1. Upon purchase of the ranch in 1994 the Coles changed the business model
from an existing RV/mobile home park with 57 licensed hook-ups to a guest
ranch targeting a population of about 30 people. The 57 RVs were each
impacting ranch infrastructure and consuming water, generating sewage, and
needing the limited power available. The smaller population, full service, guests
of a dude ranch generate sufficient income with far less demand on the resources.

72758340.2 (042949-00001 , 000711
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Atin: Mr. Bob Rinker
November 29, 2012
Page 3

2. Original flood irrigation of agricultural lands has been upgraded to more
efficient sprinkler distribution of water.

3. The original gold rush era cast iron pelton wheel and generator system was
upgraded to a more efficient bronze wheel and modern generator system in 1997.

4. Transport of canal water has been continuously improved as the Coles line the
canal with 1/2 culverts in leaky/ suspect areas of the canal. This reduces loss of
transported water through leakage. :

5. An original gold rush era flume has been replaced with a permanent full
culvert system also containing a high flow bypass to return excess winter flows to
Stanshaw Creek.

6. All Ranch buildings have been upgraded and remodeled with duo pane
windows, full insulation, fluorescent light fixtures, modern appliances, and
current building technology to reduce the power demands of these buildings.

7. Past grant applications have been made to return unused power plant outflow
to the anadromous sections of Stanshaw Creek, and the Coles are currently in
grant consideration for on-ground water distribution system upgrades - pending
acceptance by California Department of Fish and Game.

Thank you for your continued assistance in this matter. If you have any questions or
concerns, please do not hesitate to contact Parissa Ebrahlmzadeh (pebrahimzadeh@stoel.com) at
(916) 319-4644 or me.

Bc/f/gt Régfu‘ds ; 7
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arbara 1\ Bxdﬁ”’u

cc: Doug Cole
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State Water Resources Control Board

DIVISION OF WATER RIGHTS

iNiTIAL STATEMENT OF WATER DIVERSION AND USE

NOTE: A Statement is not a Water Right
READ THE ATTACHED INFORMATION AND INSTRUCTION SHEET BEFORE COMPLETING THIS FORM

A. Claims nt Information (required)

Claimant Name(s):

DouglasT. Cole, Heidi A. Cole, Norman D. Cole, Carolyn T. Cole

Mailing Address City State Zip
92520 Hwy 96 ' _ Somes Bar, CA : 95568
Phone Number » ' Email Address (if available)

.1530-469-3322 ' guestranch@marblemountainranch.com

Agent Name (if applicable)
DouglasT. Cole

Mailing Address City State Zip
82520 Hwy 86 Somes Bar, CA - 95568
Phone Number . Email Address (if available)
530-468-3322 guestranch@marblemountainranch.com

Land Owner Name (if different from claimant)

Mailing Address ' City ~ State Zip

B. T ype of Claim

Check the box(es) which describe the type of claim{s) under which you are diverting water.
D Riparian Pre-1914 D Court Decree [:] Pending Appropriative Application

If you checked yes for Court Decree or Pending Appropriative Application, list the decree number or application 1D

C. Water Course Description {required)

Source Name at the point of diversion Tributary to

Stanshaw Creek : Klamath River

O. Legal Land Description {required}

Provide the location of the Point of Diversion using ona of the following methods (check one box and enter coordmates if applicable).

Latitude/Longitude Measurements: Latitude: 41.472760/Longitude: -123.503764

O catifornia Coordinate System (NAD 1883):
USGS Topographic Map with point of diversion labeled on map (if checked yes, please attach map)

C‘ouqty (required) Assessor's Parcel Number(s), if assigned
Siskiyou
Provide Public Land Description to nearest 40 acres (if assigned) |
SW ¥ of the NwW Y of Section 33 ... Township 13N , Range‘6E . B&M H

E. Place of Use Description (required)

Provide a general description of the area in which the water was used.
See attached

Provide an outline of the Place of Use using one or both of the following methods {check box indicating each map attached)

- USGS Topographic map ' D County Assessor's parcel map

F. Purpose of Use Dascription {required)

Provide a listing of use types (see instructions for & listing of water uses)
Power generation, domestic use, irrigation, stock watering, fire protection, in-stream flow fish passage

Number of Acres (if applicable} Persons Served (if applicable) Stock Watered (if appiicable)
Approx. 65 acres 30 Average. Peak approx. 500 at fire camps | 25 Head

CONTINUE TO PAGE 2

Additional copies of this form, instructions on how to complete this form and water right information can be obtained at
bitp fwerw waterboards ca uoviwatecightsiwale e sforoaiamaidiverson usel. This form version will expire on 12/31/2012,

o 000713
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sourceTRiBuTARY Stanshaw Creek BIVERSION WORKS HAmME Stanshaw Memorial (

G. Diversion Works Dascription {required)

Diversiqn Works, i, . Year in which diversion commaencad (or specily nearest known year)
§‘taé“r?§f1 aw Memonal Ganal 18885’
-List any reiated existing water rights, if appficable (for example, an appropriative fight using the same diversion works).

Type of Oiversion Fadiity {select one)

B eraviy ] Creek Pump [ wel Pump [Jotner (please spectfy):
Msthod of Measurement: Weir AXY Flume inline Flow Mater
{check one box} Electric Mster Estimate Other (please specify):
Cépaaiy of Diversion Works (specify unit of measure) (%agacity of Storege Tank or Reservol {if applicable)
mds CJeem [Joed D Galons EACre-#eet

H. Quantity of Water Diverted (Required - if amoumts are avaliable, list beiow - otherwise check months in which diversion occurred)
Provide the quantity of water diverted each month in the table below as measured in (check one box) [ cations [ JAcre-feet

IFV2 11%h5 [{9B5 |15 ((Ths |15 |1Bs |fYs5 [{18.01TF0.01096.5 |19h.5 |79 5+ 3085

I. Recent Water Use

Provida the annwal water use in recent years: Maximom 21 1 42 'D Gailons &Am—feet

See attached ‘ Minimym 119099 [ Gations Blacesest
J. Maximurm Rate of Diversion (H avanlable} ]
If avaitabla, pravida the maximum rete of diversion achieved in each morith as measured in (check one box) i[sz:t's Cloem [opd

< R < S e <N < R e < S

K. Miscellancous Water Use (anawer only sections applicable o your diversion)

Lo ion: Are you wmpﬂdenmbying any methods of water conservation?
YES NO

I yes, describe an eJ water conservation efforts in curent use.

See attach

Water Quality and Wastewater Reclsmation: Are you now or have you been using reclaimed water from s wastewater treatmont facility,
desalination faciiity or water polluted by waste to a degree that unreasonsably affects such water for other beneficial uses?

[res FAno ,
Coniuntive use of surface water and aroundwater: Are you using groundwater in fieu of suiface water?
YES ) NO

L. Certification cf Statement (required}

{ deciare under penalty of perjury that the information in this statement of water diversion and use is trug lo the best of my knowledge and belief.

oare_N28 {2012 ) ﬁb%am‘_ . Caffomia

unty)

*SIGNATURE:

T C.ole .

name) {rriddie initial) {lasi name}

COMPANY NAME: P’\wﬁe‘ E&m@g_ﬁgﬂg&\

*PRINTED NAME V7

UPON COMPLETION OF THIS STATEMENT, Aﬁ'ACH ALL SUPPORTING DOCUMENTAT!ON AND MAPS AND MAIL TO:
State Water Resources Control Board
Division of Water Rights
PO Box 2000
Sacramento, CA 85812-2000

Additional copies of this form, instruclions on how to complate this form and water right infonmation ¢an be obtained at
hitp:Jhwenn waternoards ca coviwsterriohtshvaler issues/nrosrarasidiversion use/. This form version will expire on 12/31/2012,
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State Water Resources Control Board

NOV U._Z 2012 In Reply Refer to:
. MJM:A029449
Marble Mountain Ranch
¢/o Ms. Barbara Brenner
Stoel Rives LLP
500 Capitol Mall, Suite 1600
Sacramento, CA 95814

Dear Ms. Brenner:

APPLICATION 29449 OF DOUGLAS COLE, ET AL., STANSHAW CREEK TRIBUTARY TO
KLAMATH RIVER IN SISKIYOU COUNTY

By letter dated March 30, 2012, State Water Resources Control Board (State Water Board),
Division of Water Rights (Division) staff requested that Douglas Cole (Applicant) provide a plan
within sixty days to supply information necessary to document compliance with Water Code
section 1275, subdivision (b). This information is necessary in order to continue processing
Application 29449.

By letter dated May 29, 2012, you requested additional time to gather information about the
Applicant’s claim of pre-1914 right. Division staff granted your request. In your letter, however,
you indicated that it had become apparent that the Applicant holds a valid pre-1914 water right that
would negate the need for Application 29449.

By letter dated October 1, 2012, you provided information regarding the Applicant’s claim of
pre-1914 right. In the letter, you state that the State Water Board has no authority to adjudicate a
pre-1914 right and thus has no jurisdiction over the Applicant’s pre-1914 claim of right.

Pre-1914 Claim and Statement Requirements

The Applicant filed Statement of Water Diversion and Use (Statement) No. 15022 with the Division
on December 1, 1998. According to Division files, no Supplemental Statements have been filed
pursuant to Water Code section 5104, subdivision (a). Consequently, Statement No. 15022 is
inactive in the Division's records. In your October 1, 2012 letter, you indicate that the Applicant
has made continuous use of water pursuant to their pre-1914 claim of right.

With limited exceptions, Water Code section 5101 requires that a Statement be filed for a diversion
not covered by a permit or license. After an Initial Statement is filed, Water Code section 5104
requires Supplemental Statements to be filed at three-year intervals. Water Code section 5107,
subdivision (c)(1) provides that the State Water Board may impose a civil liability of $1,000, plus
$500 per day for each additional day on which the violation continues if the person fails to file a

CHaRLES R. HoPPIN, CHAIRMAN | THOMAS HOWARD, EXECUTIVE DIRECTOR

1001 ) Street, Sacramento, CA 95814 | Mailing Address: P.O. Box 100, Sacramento, CA 95812-0100 | www.waterboards.ca.gov
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Marble Mountain Ranch : -2- .
c/o Ms. Barbara Brenner ~ _ NOV 02 2012

Statement within 30 days after the State Water Board has called the violation to the attention of
that person. These penaities are in addition to any penalties that may be imposed if the diverter
does not hold a valid right or diverts in excess of what is authorized under that right. This letter
serves as your notice of the Statement requirement and potential penalty. You should immediately
file a new Statement, or contact Mr. Bob Rinker to see if Statement No. 15022 can be reactivated
so you can file online Supplemental Statements. Mr. Rinker can be reached at (916)-322 -3143 or
by email at rrinker@waterboards.ca.gov.

Request for Information

In the Division’s March 30, 2012 letter, the Division threatened cancellation of Application 29449,
pursuant to Water Code section 1276, if the requested information was not received within the time
period specified. To date, the Division has not received the requested information. If the Division
does not receive the requested information within 30 days of the date of this letter, Application 29449
will be cancelled.

Matt McCarthy is the staff person presently assigned to this matter, and he may be contacted at
(916) 341-5310 or mmccarthy@waterboards.ca.gov. Written correspondence or inquiries should
be addressed as follows: State Water Resources Control Board; Division of Water Rights;

Attn: Matt McCarthy; P.O. Box 2000; Sacramento, CA 95812-2000.

Sincerely,

/

Phillip Crader, Manager
Permitting and Licensing Section

Division of Water Rights
cc: Marble Mountain Ranch
' ¢/o Douglas Cole
92529 Highway 96

Somes Bar, CA 95568

ec: State Water Resources Control Board
Matthew McCarthy

mmccarthy@waterboards.ca.gov

John O’Hagan
johagan@waterboards.ca.qov

Taro Murano

tmurano@waterboards.ca.gov

Bob Rinker .
rrinker@waterboards.ca.qov

ec:  Continues on next page.
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Marble Mountain Ranch ’
c¢/o Ms. Barbara Brenner

ec:  Department of Fish and Game
Jane Vorpagel
‘jvorpage@dfq.ca.qov

National Marine Fisheries Service
Margaret Tauzer
margaret.tauzer@noaa.qgov

-3-

NOV 02 2012
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COMPLAINT LO,__IN & UPDATE FORM

v

COMPLAINT 1 D:

COUNTY #: STREAM #: FILE #:

COMPLAINT FILE 2620 ( - - (O )
COUNTY: FILENAME; ADDTR

RELATED APP'S A029449

SOURCE: Stanshaw Creek
P‘

K

TRIBUTARY: [SETIET R N{TS
COMPLAINANT(S): ({GIER) EOI‘&"St Alliance

RESPONDENT(S):  |[GHIAIPENRNIY

STATUS INVESTIGATION INFORMATION

ENGINEER ASSIGNED: B3 COMPLAINT RECEIVED: (G| DIVISION LETTER: [—:
STATUS:

COMPLAINT CLOSED: [:j

ENV SPEC ASSIGNED: ANSWER REQUESTED:

ANSWER RECEIVED:

CURRENT STATUS:

Iil
<
S

FIELD INVESTIGATION:

REPORT DRAFTED:

REPORT COMPLETED:

TARGET DATE FOR ﬁ CURRENT STEP
NEXT ACTION:

REMARKS:

REQUIRED ACTION:

WR-6
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State of California
Department of Fish and Game

Memorandum

Date:

To:

From:

Subject:

October 15, 2009

Ms. Katherine Mrowka, Chief
Inland Streams Unit

Division of Water Rights

P.O. Box 2000

Sacramento, CA 95812-2000

A et

'GARY B. STACEY, Regional Manager

Northern Region

Department of Fish and Game
601 Locust Street

Redding, CA 96001

Small Domestic Use Registration No. D030945, Certificate No. R480, Douglas’
Cole; Stanshaw Creek, Siskiyou County

The Department of Fish and Game (Department) has received your September 3, 2009,
letter which asks for a written confirmation within 45 days regarding requirements which
the Department would need for the subject registration. As indicated in your letter, the
Department has never issued a clearance letter with terms and conditions for this Small
Domestic Use Registration (SDU).. Pursuant to Section (§)1228.3 of the State Water
Code, registration of a small domestic use appropriation requires consultation with the
Department. |

The Water Rights Division (Division) sent Mr. Cole a letter on November 30, 1999 and
again on April 8, 2005, requesting he contact the Department to obtain a written
clearance letter. The Division never received a letter from the Department regarding
clearance for this SDU registration and consequently, Certificate R480 has not been
renewed. ‘

Based on this information, it appears that Mr. Cole has not complied with the
requirements for maintaining a SDU registration. Board literature on small domestics
state “In order to maintain a registration, the registrant must renew the registration every
five years by completing and submitting a renewal form and renewal fee.” As stated
above the State Water Code requires consultation with the Department prior to issuance
of a SDU.

The Department does have conditions which must be met to avoid impacts to beneficial
uses due to this diversion.

000722



® ® wrs

Ms. Katherine Mrowka, Chief
October 15, 2009
Page Two

This diversion was the subject of a complaint investigation with an inspection held on
October 17, 2001. This diversion is also the subject of a protest on Water Right
Application 29449 by the Department on March 17, 2000. We understand the Division
regards these as separate issues, however, the point of diversion and impacts to
resources are the same.

As the Department stated in our November 20, 2001 letter to the Board, as well as in a
letter to Mr. Cole, our primary concerns are for coho salmon (Onchorhynchus kisutch)
which rear in the lower reach of Stanshaw Creek below Highway 96. Coho salmon are
State- and federally-listed as “threatened.”. Coho salmon have undergone at least a 70%
decline in abundance since the 1960s, and are currently at 6 to 15% of their abundance
during the 1940s (Department, 2004). The presence of coho salmon in Stanshaw Creek
was established by the Department during a field investigation. The North Coast
Regional Water Quality Control Board’s Draft Total Maximum Dailey Load for the
Klamath River identifies Stanshaw Creek as an important refugia for coho salmon.

The Department believes the Highway 96 culverts are currently a barrier to upstream
migration of fish. The Department, therefore, has focused our concerns and mitigation
measures on the 0.25 mile stream reach downstream of these culverts. This stream
reach is characterized by deep pools, large woody debris, dense overhanging riparian
cover shading the stream, and generally cool water temperatures thus providing good
rearing and refuge habitat for juvenile coho salmon and steelhead trout (O. mykiss).

Coldwater habitats such as those provided by Stanshaw Creek are important refuge for
juvenile coho salmon which may need to escape the warmer temperatures, and low
dissolved oxygen levels occasionally found in the Klamath River during the warm
summer and early fall months. However, critical coldwater refuge habitats for coho
salmon and steelhead trout in lower Stanshaw Creek need to be accessible to the fish,
therefore, sufficient water needs to remain in the stream to maintain=connectivity to the
Klamath River year round. Mr. Cole’s diversion takes water from Stanshaw Creek and
discharges it into another watershed, Irvine Creek.

The Department believes the Division should revoke Mr. Cole’'s SDU. He has not
complied with regulations to obtain the water right in a lawful manner.

If the Division still requests our conditions at this juncture, the following would be our
preliminary recommendations:

1. The Department currently proposes year-round bypass flows of 2.5 cubic feet-per-
second (cfs) to be measured at the culverts below Highway 96 to mitigate potential
impacts from the diversion on Stanshaw Creek. Our objective for these flows is to

000723
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Ms. Katherine Mrowka, Chief
October 15, 2009
Page Three

ensure existing instream habitat conditions in Stanshaw Creek for coho salmon and
steelhead are maintained. To accomplish this objective, the Department
recommends the total stream flow be bypassed whenever it is less than the
designated amount.

Based on field reviews and best professional judgment, it was determined that 2.5 cfs
should maintain connectivity and an adequate channel which allows young salmonids
access to Stanshaw Creek from the Klamath River. However, the Department may
require additional bypass flows in the future if conditions change such that 2.5 cfs is no
longer adequate to allow salmonid passage at the mouth of Stanshaw Creek. Future
modification of the barriers or more detailed studies may also indicate a need for higher
instream flows.

2. Pursuant to Fish and Game Code (Code) §1600 et seq., prior to any substantial
diversion from a stream the applicant must notify the Department and obtain a lake
or streambed alteration agreement (LSAA). Mr. Cole last applied for a LSAA in
1999. Due to the listing of coho salmon significant change in conditions has
occurred and his LSAA should be updated.

3. . The California Endangered Species Act (CESA) (Code Sections 2090 to 2097) is
administered by the Department and prohibits the take of plant and animal species
designated by the Fish and Game Commission as either threatened or endangered
in the State of California. [f the project could result in the "take" of a State listed
threatened or endangered species, the Responsible Party has the responsibility to
obtain from the Department, a California Endangered Species Act Incidental Take
Permit (CESA 2081 Permit). The Department may formulate a management plan
that will avoid or mitigate take. If appropriate, contact the Department CESA
coordinator at (630) 225-2300.

4. All water diversion facilities shall be designed, constructed, and maintained so they
do not prevent, or impede, or tend to prevent or impede the passing of fish
upstream or downstream, as required by Fish and Game Code Section 5§901. This
includes, but is not limited to, maintaining or providing a supply of water at an
appropriate depth, and velocity to permit volitional upstream and downstream
migration of juvenile and adult salmonids.

5. Notwithstanding any right the Responsible Party has to divert and use water, the
Responsible Party shall allow sufficient water to pass over, around, or through any
dam the party owns or operates to keep in good condition any fish that may exist
below the dam, as required by Fish and Game Code Section 5937.

The issuance of this letter by the Department does not constitute a valid water right or an
LSAA.
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Ms. Katherine Mrowka, Chief
October 15, 2009
Page Four

If you have questions or comments regarding this memorandum, please contact Staff
Environmental Scientist Jane Vorpagel at (630) 225-2124.

cc: Ms. Jane Vorpagel -
Northern Region
Department of Fish and Game
601 Locust Street
Redding, CA 96001

ec: Mss. Jane Vorpagel, Donna Cobb, and Jane Amold -
Mr. Jim Whelan, Warden Greg Horne
Department of Fish and Game, Northern Region
Jvorpage@dfg.ca.gov, Dcobb@dfg.ca.gov, Jwhelan@dfg.ca.gov,
Ghorne@dfg.ca.gov, JArnold@dfg.ca.gov

Ms. Nancy Murray
Office of the General Counsel, Sacramento, CA
Nmurray@dfg.ca.gov

Messrs. Carl Wilcox and Paul Forsberg
- Water Branch, Sacramento, CA
Cwilcox@dfg.ca.gov, Pforsber@dfg.ca.gov
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Arnold Schwarzenegger
Governor

MEMORANDUM

TO: Gary Stacey, Regional Manager
: Department of Fish and Game
Northern Region
601 Locust Street
Redding, CA 96001

ORIGINAL SIGNED BY:

FROM: Katherine Mrowka, Chief.
Inland Streams Unit
DIVISION OF WATER RIGHTS

DATE: GEP g 9 2000

SUBJECT: REQUEST FOR DEPARTMENT OF FISH AND GAME WRITTEN'CONDITIONS FOR
: SMALL DOMESTIC USE REGISTRATION IN THE NAME OF DOUGLAS COLE,
REGISTRATION NO. D030945R, CERTIFICATE NO. R480; DIVERSION FROM
- STANSHAW CREEK TRIBUTARY. TO KLAMATH RIVER IN SISKIYOU COUNTY

On August 25, 2009 and August 27, 2009 the Division of Water Rights (Division) staff discussed or e-
mailed the Department of Fish and Game (DFG) regarding Small Domestic Use (SDU) Certlf cate No. -
R480 regarding the lack of DFG written condmons for the SDU.

The Division of Water Rights (Division) received this Reglstratlon on September 9, 1999, and the
Certificate was issued on November 30, 1999. Our records indicate that Division staff visited the site
in May 1999. Mr. Squires, agent for Mr. Cole, indicated DFG had made a site visit and that Mr. Cole
was entering into an Agreement with DFG. The Division never received either written conditions for
the SDU, or a copy of the DFG Streambed Alteration Agreement (DFG Code § 1600 et seq.)

Mr. Cole returned his Registrant Report and Request for Renewal in August, 2004, along with his
renewal fee. A subsequent conversation with Yoko Mooring of this office and Jane Vorpagal, dated
January 18, 2005, is summarized in a contact report in our records. Subsequently, on April 8, 2005,

" the Division sent Mr. Cole a letter requesting that he contact DFG again to obtain a written clearance
letter from DFG. Division staff stated that his renewal was pending the DFG clearance letter. This
office never received a letter from DFG regardlng clearance for this SDU, and consequently,
Certlflcate R480 has not been renewed. - :

" Emails from‘ Ms. Vorpagal of August 25 and 27, 2009 state that DFG has not issued clearance for this
SDU, and DFG may require a new Streambed Alteration Agreement. The emails also state that
Mr. Cole may need to file an Incidental Take permit for Coho. Please confirm in writing whether or
not DFG will require either or both the Streambed Alteration Agreement and lnmdental Take permit

. for this Reglstratlon .

"SuU RNAME _ , 34.)4,&:4—7\.7 Calzforlﬁza Envtronmental Protec ttonwigency

\. / z/ 07 Q c’ Recycled Paper X&R\ q 1“%‘\
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Gary Stacey, Regional Manager 2.
Department of Fish and Game ' '

_The ongoing protest regarding pendlng Appllcatlon AO29449 and the complamt regardlng Mr. Cole’s
~ pre-1914 claim of right are separate issues and should be considered separately

We will put a hold on the renewal process for this Registration for 45 days. If no response is received
within 45 days of this letter, we will assume that DFG has determined that no special conditions for
the Small Domestic Use Registration are required. We will proceed with the renewat process if
Mr. Cole submits his Report and Request for Renewal, along with the renewal fee.

Enclosures: Copy of Original Applic.ation
Copy of Certificate R480

cc.  (with enclosures)
Jane Vorpagal
Department of Fish and Game
Northern Region:

601 Locust Street
Redding, CA 96001

bce:  Katherine Mrowka, Steve Herrera, Chuck Rich (electronic copy of memo only)

sjw:08282009: DCC; 09/02/09
u:\perdrv\swilson\LSU SDU Registration\D030945R DFG clearance memo 08282009
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1001 I Street, 14 Floor » Sacramento, California 95814 « (916) 341-5377

Winston H. Hickox Mailing Address: P.O. Box 2000 » Sacramento, California » 95812-2000 Gray Davis
Secretary for FAX (916) 341-5400 » Web Site Address: http://www.waterrights.ca.gov Governor
Environmental
Protection
In Reply Refer to:
AUG 9 2 2002 363:MC:262.0(47-40-01); A029449
Klamath Forest Alliance

c/o Law Offices of Donald B. Mooney
129 C Street, Suite 2
Davis, CA 95616

Dear Mr. Mooney:

WATER RIGHTS COMPLAINT OF THE KLAMATH FOREST ALLIANCE AGAINST THE
COLES REGARDING DIVERSIONS FROM STANSHAW CREEK IN SISKIYOU COUNTY

Staff of the Division of Water Rights (Division) has completed their review of your letter of
June 24, 2002 regarding the subject complaint. You indicate in this letter that you and your
client disagree with the conclusions reached by Complaint Unit staff, as expressed in their letter
and Staff Report of Investigation dated May 23, 2002. After review of both the Staff Report of
Investigation and your letter, I have concluded that further action with respect to your client’s
complaint is not warranted, and I have directed the Complaint Unit to close this complaint. The
supporting rationale for this action is described below.

Unauthorized Diversion of Water — You contend that the Division previously determined that
any pre-1914 appropriative right held by the Coles is limited to approximately 0.11 cubic feet per
second (cfs). Regardless of past letters sent by the Division containing estimates of what could
be diverted pursuant to a pre-1914 appropriative right claim, the Division has no adjudicatory
authority to quantify such a claim. Only the courts can make this determination. The most
recent evidence submitted by the Coles and their legal counsel indicates that diversion of water
from Stanshaw Creek into their ditch, and the subsequent use of this water for irrigation and
domestic purposes at the Marble Mountain Ranch, was initiated prior to 1914 using at least as
much, if not more, water than is used today. All available evidence suggests that the diversion
and use has been maintained in a diligent and continuous fashion ever since. Consequently, we
believe that a court would find that the Coles have a valid claim of a pre-1914 appropriative right
to divert water for the full irrigation and domestic uses currently maintained, including
reasonable conveyance losses.

While the Cole’s current diversion of water for power purposes is not technically covered by a
permit, this diversion and use has been ongoing for almost 60 years. Diversions prior to a
determination regarding issuance of a permit are very common, especially for long-standing
diversions such as the Cole’s. The State Water Resources Control Board (SWRCB) has
discretion whether to take enforcement action against an unauthorized diversion of water. Upon
reviewing a complaint, the SWRCB may decide not to take enforcement action, or to defer
consideration of enforcement. The SWRCB may consider several factors when deciding
whether to pursue enforcement. One factor the SWRCB weighs is the willingness of the water
diverter to legitimize the diversion. The SWRCB may choose not to initiate enforcement against
a person who files an application promptly upon notification of the complaint, and then

California Environmental Protection Agency
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diligently pursues the application, complies with all application requirements and requests for
information, and cooperates with SWRCB staff. While the Cole’s application (A029449) has
been pending for an extraordinarily long time, there is no indication in the application file that
the Coles have not pursued approval of their application in a diligent fashion.

Potential Injury to Other Uses of Water - Another important factor in considering enforcement is
the extent of injury caused by the water diversion. If a complaint investigation shows the
unauthorized diversion is causing little or no injury to established right holders or to public trust
values, the SWRCB may decide nof to take enforcement action. The SWRCB may also consider
the degree of hardship that enforcement action would impose on persons who rely on the
diversion of water when it decides whether to take enforcement action in response to a
complaint. Based on available evidence and rationale described in the Staff Report of
Investigation, Complaint Unit staff concluded that there would be little potential for harm to
other diverters or public trust resources if the Coles were allowed to divert water for power
purposes, as long as a minimum bypass flow is maintained similar to that occurring during their
investigation. You disagree with this conclusion, and make reference to the professional
opinions of staff for the National Marine Fisheries Service, Department of Fish and Game,
Karuk Tribe, and Humboldt State University. While we have received copies of these opinions,
the evidence and logical rationale on which these opinions are based has not been submitted.
Consequently, I believe the prima facie evidence utilized by Complaint Unit staff is more
persuasive. Asking the Coles to terminate their diversion would also cause severe economic
hardship on them without providing much if any benefit to the instream resources.

I do agree with you that the Cole’s application has been pending for far too long. This
application has been noticed and protests received. Idoubt the parties will be able to resolve
these protests amicably amongst themselves. The next steps in the process would be to complete
an environmental review of the project pursuant to the California Environmental Quality Act
(CEQA), and then proceed to protest resolution via either a field investigation or formal hearing.
I have directed the Division’s Environmental Section to give as much priority as possible to this.
application so that final resolution of the protests can be achieved as soon as feasible. I have also
asked the Division’s Application and Environmental units to send copies of all correspondence
to you so that you will be kept apprised of the progress in this matter.

In the meantime, I expect the Coles to maintain a minimum bypass, as described in the Staff
Report of Investigation. Failure to do so could result in a reevaluation of the need for
enforcement action prior to a final determination of the Cole’s request for a permit.

If there are any questions regarding this matter, please contact Charles Rich, Chief of the
Division’s Complaint Unit, at (916) 341-5377.

Sincerely,
RIGINAL SIGNED BY

Edward C. Anton, Chief
Division of Water Rights

cc: See next page.
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CC:

bee:

Mr. Doug and Mrs. Heidi Cole

c/o Jan Goldsmith

Kronick, Moskovitz, Tiedemann & Girard
400 Capitol Mall, 27th Floor

Sacramento, CA 95814-3363

Mr. Doug and Mrs. Heidi Cole
92250 Highway 96
Somes Bar, CA 95568

Department of Fish and Game

Environmental Services

Attention Mr. Ron Presley and
Jane Vorpagel

601 Locust Street

Redding, CA 96001

National Marine Fisheries Service

Santa Rosa Field Office

Attention Tim Broadman and
Margaret Tauzer

777 Sonoma Avenue, Room 325

Santa Rosa, CA 95404

William M. Heitler, District Ranger
U.S. Department of Agriculture
Orleans Ranger District

P.O. Drawer 410

Orleans, CA 95556-0410

Mr. Jim De Pree

Siskiyou County Planning Department
P.O. Box 1085

Courthouse Annex

Yreka, CA 96097

Mr. Konrad Fisher
3210 Klingle Road NW
Washington, D.C. 20008

Karuk Tribe of California
Department of Natural Resources
Attention Mr. Toz Soto

P.O. Box 282

Orleans, CA 95556

Larry Attaway, Ross Swenerton

MContreras\Ifischer 8/16/02
U:\Comdrv\MContreras\KFA v Cole appeal rejection letter

WR-6

AUG 2 2 2002
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DONALD B. MOONE\-/ ’ »‘ DaVlS California 95616

Admitted in California and Oregon - ’I‘elephone (530).758-2377 . : =3 .
S ' ' Facsimile  (530) 758-7169 T~ e
dbmocney@dcn.davis.ca.us . ' o L piE
June 24,2002 S
_ Y A
VIAFACSIMILE - C o B
. . . . , [ o S
: ' ' Co . [ ()
Mr. Michael Contreras
* Division of Water Rights -
State Water Resources Control Board
P.O. Box 2000.

Sac1amento, CA 95812-2000

Re: -’ Water Rights Complaznt Submitted by the Klamath Forest
‘ Alliance Alleging Hnlawful Diversion of Water From
Stanshaw Creek

Dear Mr Contreras;

The Klamath Forest Alliance (”KFA”) dlsagrees with the Complaint Unit’s
conclusions and recommendations contained in your letter dated May 23, 2002,
regarding Doug and Heidi Cole’s unlawful diversion of water from Stanshaw
Creek. The Complaint Unit’s conclusions and recommendations are not
supported by the evidence or by California water law. -

1L . THE SWRCB COMPLAINT UNIT'S CONCLUSIONS ARE NOT.
SUPPORTED BY THE EVIDENCE OR CALIFORNIA WATER LAW

A. - Response to“Conclusioﬁ Number 1
Conclusion Number'1 states that: .

A court of competent ]urlsdlctlon would most likely confirm that
the Coles have a valid pre-1914 appropriative right to divert water
from Stanshaw Creek for full domestic and 1rr1gat10n purposes at.
the Marble Mountam Ranch -

The pr1mary - problem with ConcluS1on Number 1 is that it states that the
Coles’ have apre-1914 appropriative water right “for full domestic and irrigation
purposes.” This statement fails to quantify the pre-1914 appropriative water
right and is inconsistent with the SWRCB staff’s previous conclusions regarding
the Cole’s pre-1914 appropriative water right. Moreover, this statement implies
that the Coles may increase their pe-1914 appropriative water right so long as it
is used for domestic and irrigation purposes. Such a conclusion is in direct
conflict with California water law. Additionally, the conclusion contradicts the
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Complaint Unit’s May 23, 2002, Memorandum to File Whlch states that “ [t]hls :
right has not been quantified. . ..” Thus, if the right has not been quantified and
the SWRCB does not know the current or historical demand for domestic and
irrigation, a conclusion that a court would find that the Coles have a valid rlght
for “full domestic and irrigation purposes " simply cannot be supported by either

‘the evidence or'the law

“The rlght of pr1or1ty . .attaches to the deﬁmte quantity: of water that the

| appropriator has put to reasonable beneficial use in consummating his

appropriation.” (Hutchms, The California Law of Water Rights, atp.132:) The
specific quantity of water is one of its most distinctive features. (Id.) Therefore,
assuming that the Coles” have a pre—1914 appropriative water right for Marble
Mouritain Ranch, the Coles are only entitled to the quantity of water that has -

" been contmuously diverted and put to a reasonable and beneficial use.

'The SWRCB staff has concluded on two separate occasions that any pre—
1914 appropriative water right is limited to-approximately 0.11 cubic feet per
second (“cfs”). (See letter dated September 15, 1998 from Harry M. Schueller to
Doug Cole (“Schueller Letter”); and letter dated February 4, 1993 from Katherine
Mrowka to Robert and Mary Young; see also 1963 DWR Bulletin 94-6, Land and
Water Use in Klamath River Hydrographic Unit, Table 4 at p. 55)) DWR Bulletin

' 94-6 states that the total amount of water diverted for use on what is now the

Coles” property is 362 acre-feet, a portion of which was. for hydroelectric .
generation for which no pre-1914 appropriative water right exists. Although the

- . Coles questioned the SWRCB's estimate for the water demand for the uses on-
- Marble Mountain Ranch, the Coles failed to provide any evidence to dispute the

estimated demand and they provided no alternate estimate of a higher demand.

When the Coles’ predecessors sought an application to appropriate water -
for domestic and irrigation, the SWRCB staff assessed the ranch’s overall
domestic requirement to be 0.02 cfs, or approximately 14-acre feet per year. (See
Letter dated February 4; 1993, from Katherine Mrowka to Robert E. and Mary

Judith Young.) The SWRCB sta‘ff further concluded thatthé water demand for
- irrigation is that which is required to irrigate 7 acres of alfalfa. .(Id.)- Based upon

these assessments and utilizing standard conversion equations, the Coles”

g combmed dOIIIESth and irrigation water uses can be met with 0.11 cfs.!

~ Domestic: .. 0. 02 cfs multiplied by the conversion  factor of 1.98 multlphed by 365 days per

. : year equals approximately 14.4 acre feet per day.
Irrigation: ©=  The SWRCB staff has previously determined that 1 cfs for each 80 acres of
. irrigated area is considered reasonable for Siskiyou county. (See letter dated
* February 4, 1993, from Katherine Mrowka SWRCB staff, to Robert E. and Mary
Judith Young, Coles’ predecessors—m—mterest ) Using the SWRCB staff’s
: - methodology, irrigating 7 acres would requires approximately 0.09 cfs.
Combined: =~ Combining the irrigation demand of 0.09 cfs with the domestic demand of 0.02
- cfs results in an overall demand rate of 0.11 cfs.
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, Therefore, if a court of competent ]urlsdlchon held that the Cole’s had a
~valid pre-1914 appropriative water right, it would most likely quantify that any
- such right does not exceed 0.11 cfs. The highest amount that the Coles could

show that either they or therr predecessors have put toa reasonable and
beneﬁcnal use. :

‘ To the extent the Coles rely solely on the hlstor1c Stanshaw pre-1914 .
appropriative water rights, the Coles rights may be further diminished as the -
Coles’ predecessors did not acquire all of the interests in land and water from
. Stanshaw. (See Exhibit C to letter dated August 20, 2001, from Janet Goldsmith

" toHarry M. Schueller.) The Coles only obtained a small-portion of the original -

Stanshaw property. Moreover, the Coles have presented no evidence as to the -
quantity of Stanshaw’s pre-1914 appropriative water right that was used on the
_property now owned by the Coles, or the quantlty of water right that was .

E transferred to the Coles

- Thus, neither the ev1dence nor California water law supports the -
Complamt s Unit’s Conclusion Number 1. As the Complaint Unit failed to _
address the quantity of water that may be diverted under a claim to a pre-1914
appropriative water right for irrigation and‘domestic uses, the subsequent .
conclusion regarding the 1nc1dental use of water for power generatron amounts
to pure speculatron : :

B. Response to Conclusion Number 2 N

KFA agrees Wlth'.Conclusron Number 2 which states in part that
“[e]vidence has not been submltted to substantiate a pre-1914 appropnatlve
nght for power purposes .

i

C. : Resp_onse to Conclusion Number
- KFA disagrees w1th Conclusmn Number 3, Wthh states that:

Wlth the current irrigation system most leGI'SlOI‘IS for power
purposes during the low-flow periods of the year are incidental to
domestic and irrigation needs.

The primary p_r.oblem-wrth Conclusion Number 3 stems from the
Complaint Unit’s Conclusion Number 1, Wthh failed to quantlfy the pre-1914
- appropriative water right. By providing an “open ended right”, there is no way
~ to determine or conclude that the diversions for power purposes are incidental to
-the Coles’ domest1c and irrigation needs

Based upon the Coles’ Apphcatron (A029449), the Coles claim a need for 3
cfs for power production. As the Coles’ pre-1914 appropriative water right does
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not-exceed 0.11 cfs, such power generatlon cannot be. characterlzed as incidental
to the Coles’ domestic and irrigation needs. If the Coles’ diversion for power
purposes were incidental to their diversion for consumptive uses, there would
not be the significant “return flow” from the Coles’ property into Irving creek °
that exceeds the amount of water ﬂowmg in Stanshaw Creek below the Coles
diversion.

The Coles have mdlcated that 1f they hm1t their dlversmn from Stanshaw
- Creek to the amount used only for domestic and irrigation, it is not enough water .
to operate their hydroelectric generator. This is supported by the fact that on the
day of the October 16, 2001, field investigation, the Coles were d1vert1ng 50 ‘
~ percent of the stream flow and none of it was being applied towards power
generation. Therefore, the evidence simply cannot support a finding that the
Coles’ purported need for 3 cfs for power generation is incidental to any pre-1914
- right they may have for domestic and irrigation uses. In fact, the evidence, and

~ the Coles’ own admissions support the conclusion that in order for the Coles to
generate power, they must divert water from Stanshaw Creek at a rate ‘
substantially higher than any rate they may claim under a pre-1914 appropriative
water right for- domeshc and 1rr1gat10n purposes.

D. Response to Conclusion Number 4

‘Klamath Forest Alhance agrees with the Conclusion Number 4. It should
be noted, however, that more than just prima facia-evidence supports the
- conclusion that lower Stanshaw Creek provides critical habitat. Uncontested
~ expert opinions from the California Department of Fish and Game (“DFG”), the
National Marine Fisheries Service (“NMES"), Toz Soto, a fisheries biologist with
the Karuk Tribe, and Terry D. Roelofs, Professor, Department of Fisheries
Biology, Humboldt State University, support Conclusion Number 4. Despite
repeated opportumhes, the Coles have:submitted no ev1dence to the contrary.

E. - Response to Conclusron Number‘

Itisthe respon51b111ty of the pubhc agencies to protect public trust
. resources. (See National Audubon Society v. Superior Court (1983) 33 Cal. 419, 426
(“before . .. agencies approve water diversions they should consider the effect of
such diversions upon interests protected by the public trust, and attempt, so far
as feasible, to avoid or minimize any harm to those interests”).) The letter and
intent of pubhc trust doctrine cannot, nor was it intended to be upheld only by
public. agencies demanding proof from the non-profit sector when a public trust
resource is in jeopardy of being harmed. A private individual or entity seeking
to appropriate a public trust resource must bear the burden of demonstratmg
compliance W1th the public trust doctrine. - :
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The SWRCB'’s complaint unit provides no evidence to support a bypass
flow recommendation of .7 cfs, or the assertion-that, “Bypass flows on the order
of 1/2 to 1 cfs should produce essentially the same amount and quality of habitat
_ as flows on the order of 2-3 cfs.” (See May 23, 2002, Memorandum to File from
" Charles A. Rich and Michael Contreras, at p. 10. ) Flow connectivity and the
_ presence of juvenile fish on a given day, do not, in and of themselves, prove that
S a habltat has not been degraded. : :

; Federal state, tribal and mdependent ﬁsherres blologrsts have indicated
that the Coles” current diversion decreases the availability and quality of habitat
in Stanshaw Creek. The California Department of Fish and Game, (DFG), - .

-recommended a year-round bypass flow of 2.5 cfs to be measured at the culverts
below Highway 96. DFG acknowledged that steelhead and coho existinthe -~

_portion of the creek below Hwy 96, and stated that factors considered in making
their recommendation included a desire to maintain cold temperatures in the =~
creek, and an “adeqiiate channel” for fish to access the creek from the Klamath
River. DFG also stated that it, “may requ1re additional bypass flows in the future :
if conditions change such that 2.5 cfs is no longer adequate to allow salmonid
passage at the mouth of Stanshaw Creek "

' DFG rlghtfully retamed the right to change the bypass flow
recommendation because the mouth of Stanshaw Creek naturally forms at least 3
chanriels before it enters the river. When combined with naturally low flows =
during dry moniths, the Coles’ diversion would, in the absence of periodic

‘manual channeling of the creek’s mouth, prevent salmonids from traveling

between Stanshaw Creek and the Klamath River. With unimpeded flows

o however, fish can access the creek from the Klamath River year—round Wlthout
manual channeling. 4 :

The National Marine Fisheries Service, (NMFS), recommended a

- minimum bypass flow of 1.5 cfs downstream of the point of diversion, requested .
that tailwater from the Coles’ hydroelectric plant be returned to Stanshaw Creek
and reserved the right to modify their re¢commendation, “when CalTrans
provides salmonoid passage through the Highway 96 culvert.” NMFS cited the.
preservation of “Thermal refugia” at the mouth of Stanshaw Creek as a primary

“concern. NMFS also noted that an 8-inch salmonid was stranded in the Coles’

~ diversion flume during the field investigation and requested that measures be
taken to prevent such strandmgs :

- Toz Soto, a Fisheries Blologlst for the Karuk Tr1be s Department of
Natural Resources has addressed several concerns associated with the Coles’
diversion. Ina November 30, 2001 statement about Stanshaw Creek, Mr Soto

‘wrote: - :
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: Salmoruds using the creek mclude endangered coho
salmon, steelhead (resident and anadromous) and
chinook salmon. With proper flow, habitat in _
Stanshaw creek is suitable for summer and winter

* rearing coho salmon. During summer months, -
mainstem Klamath River water temperatures can

- become intolerable and salmonids must find cold-
water thermal refugia areas associated with tributary
mouths (Stanshaw Creek). ‘Large boulders near the
mouth of the creek combined with adequate cold~

. water flow coming from Stanshaw Creek could -
provide habitat suitable for adult summer steelhead
and spring chinook holding. Cold-water plumes at
creek mouths provide critical thermal refugia for out
migrant juvenile salmonids and returning adults.
Loss of flow from Stanshaw Creek limits the size of
the cold-water plume at the mouth and limits access-

‘up the creek for cold water seeking salmomds

‘ Mr. Soto went on to address a number of other problems with the
diversion. These include, but are not limited to, 1) the possible dewatering of
established spawning sites, 2) limited access to the creek for adult and juvenile.
fish, 3) the entrapment of resident fish in the Coles diversion ditch, 4) reduced

flows and stream velocity which limit adult spawning and nest building
opportunities in lower Stanshaw Creek, and 5) the release of sedlment into
'Stanshaw Creek from the d1ver51on ditch. :

The SWRCB’S complamt unit dlsregarded all of the aforementloned expert
_input and based its bypass flow recommendations on an arbitrary assessment of
the flow sufficient for the movement Of juvenile fish below the culverts.

_ Accordmg to Dr. Terry D. Roelofs, a renowned professor of ﬁsherles :
biology at Humboldt State University, reducing summer flow in the portion of

* Stanshaw Creek between highway 96 and it's confluence with the Klamath River,

“decreases the amount of habitat available for coho salmon and may lead to

‘increased daily temperatures, both of which could constitute a take of thls

federally hsted spec1es ,

- The Complamt Unit’s conclusion and recommendatron for a 0.7-cfs | is -
based upon staff’s field observation and completely ignores the evidence and
recommendations provided by the agencies responsible for protecting the
Tesources in lower Stanshaw Creek. .

The SWRCB's actions allowing the unlawful diversion of water from -
Stanshaw that results in a take of a protected species constitutes a violation of
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take pI‘OhlblthI‘l of section 9 of the Endangered Species Act 16 US.C. § 1538 (See ‘
Strahan v. Coxe, 127 F.3d 155, 163 (Ist Cir. 1997),cert. denied, 119 S.Ct.81, and cert.
denied, 119 5.Ct. 437 (1998) (when a state affirmatively allows fishing activitiesto
occur through licensing or other measures, and thoese activities are likely to result -
in entanglement of protected species, the responsible agency is in violation of the
section 9 take prohibition); (Loggerhead Turtle v. Volusia County, 148 F.3d 1231,

1249 (11th Cir. 1998), cert. denied, 119 S.Ct. 1488 (1999) (the failure of

government entities to prohibit or restrict activities that are likely to take listed
species can be a violation of section 9 of the Endangered Species Act).) The same.

* rationale that cauised the court in Strahan to find that Massachusetts violated the

Endangered Species Act by licensing gillnet and lobster pot fishing likely to
‘result in the entanglement of right whales applies to the Complamt Unit’'s
~ decision to allow the Coles to continue an unlawful d1ver51on that is hkely to

- resultina take of a hsted species. .

F. ' Response to Conclusmn Number 6

KFA d1sagrees with Conclusmn Number 6 wh1ch states. that ‘[m]easuring
flows on a regular basis in Stanshaw: Creek is not practical. All the protestants to
the Coles’ Application to Appropriate water, including NMFS and- DFG, have
demanded the instillation of a flow-measuring device as a dismissal term. Such
devices are inexpensive, and locations such as the culverts under Highway 96
and the rock flumes above and below the Coles point of d1versron are conducive
to.their use.

G. Response to Conclusmn N umber

KFA agrees that all sides in this dlspute would benefit if a phys1cal
solution were implemented, but not if the solution entails the frivolous use of
hydropower to the detriment of rare.and threatened species. KFA proposes that
the Coles use water and power more efficiently, and that they adopt a method of
- power generation that does not adversely impact critical habitat. To this end, the

- SWRCB should direct the Coles to research the alternatives to the current ‘
operation.? If the Coles cannot devise a way to produce-hydropower without
adversely impact habitat, then the Coles must adopt an alternative to :
hydropower. The Coles’ property is situated in an exposed, south facing location
ideal for solar power. Some combination of solar, wind and/or efficient internal
combustion generators are all viable alternatives. : -

. 2. TItshould be noted that the Coles’ could have halved their water
consumption by merely utilizing all 400 feet, rather than 200 feet of the drop
available between thelr 1,200 foot point of diversion and the 800 foot low-point
on their property. :
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Whatever the ultimate source of the Coles’ Water, the Coles must take
steps to utilize it more efficiently. Following recommendations from the

o - SWRCB'’s Complaint Unit, water should be transported by pipe to prevent lose

and to the diversion to be halted when water is not in use. This also permits the
use of sprmklers which are far more efﬁaent thah flood irrigation.

One of the most effectlve ‘ways for people living off the grid to conserve

- power is to utilize a battery bank to store power when excess is being produced.
Peak energy needs can then be met by combining the use of stored power and

- produced power. This allows residences and businesses to maintain power
production facilities that produce a fraction of the watts they need. during peak
_ usage. And a large portion of the time, a res1dence or busmess can operate
exclusrvely off of a battery bank.

With the excepnon of the Marble Mountain Ranch,; all residences and -
- businesses known to-KFA which operate off the grid, utilize most, if not all of the
aforementioned power conservation methods. According to NMFS off1c1als, :
grants are available for reallocation of power generation capacity. Tribal, =
SWRCB and DFG employees have offered to help the Coles locate and apply for
- grants to bring their operation into compliance with the law. It appears that
many options are available to the Coles if they would pursue them. -
‘Considerable benefit would accrue to the public trust resources of Stanshaw
Creek if the Coles unplemented an appr0pr1ate phys1cal solution..

1. THE COMPLAINT UNIT’S RECOMMENDATION S ARE NOT
SUPPORTED BY EVIDENCE

A. Recommendatlon Number 1

“The Complaint Unit’s recommended actions allow the Coles to continue
their unlawful diversion of water from Stanshaw Creek unless the Coles
maintain a flow in lower Stanshaw Creek below Highway 96 of approximately
0.7 cfs. The 0.7 cfs bypass requirement, however, is not based upon any scientific
evaluation of the needs of Stanshaw Creek and the public trust resources that '
rely upon flow from Stanshaw Creek, including coho salmon, a threatened
species. (See 50 C.EF.R. § 102(a)(4).) The 0.7 cfs bypass requirement is based
solely upon the SWRCB staff’s observations of the flows at the time of the field -
investigation. In contrast, DFG stated that a 2.5-cfs bypass flow must be required .
in order to maintain existing instream habitat conditions in Stanshaw. Creek for
coho salmon and steelhead. (See November 21, 2001, Memorandum from
Donald B. Koch, Regional Manager, to Edward C. Anton, atp. 2.) Additionally,
. NMFS' investigation resulted in a recommendahon that a 1.5 ¢fs bypass flow be
~maintained at all times.
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Recommendation 1 is also not supported by the evidence as it referencesa.
post-1914 appropriative right derived from Application 29449. The Coles have
derived no right to divert water from this application as the SWRCB has not~
approved the application. Prior to approving the apphcatlon the SWRCB must -
make a determination as to whether unappropriated water is available, and
whether the diversion would unpact pubhc trust resources and/ or other vested ,
water rlghts : :

B. Recommendation Number'i‘

Recommendatlon 2(a) prov1des for the Coles to v1sually estimate the

o “bypass requirement. Not only is the recommended bypass not supported by

evidence, but even if it were implemented, a visual estimation of the bypass
provides no ability to ensure compliance with the requirement, or any other =
appropriate bypass requirement. The SWRCB's recommendation does not
.indicate how the 0.7 cfs would be monitored or enforced. This is a particular’
concern to KFA and others as the Coles have expressed their disagreement with
any bypass requirements. NMFS recommended that the Coles should be :
required to install and maintain permanent staff gages at the point-of diversion.
- The installation of such gages would also allow for further investigation as to '
whether the quantity of water diverted for power generation is in fact simply
c1dental to the Coles’ domestlc and irrigation needs.

_ Wlth regards to recommendation 2(b), any dlverswn, full d1ver51on of the .
of the Creek into the Coles ditch would have significant impacts to Stanshaw
Creek from the point of diversion to Highway 96. Approval of any such
diversion facilities must undergo environmental review under CEQA, and may

- require formal consultation with the U.S. Forest Service under section 7 of the -

ESA. (16 US.C.§1536) o

_ C._ Recommendation’ Number’S

Recommenda’aon 3 states that KFA's complamt against the Coles should-
be closed. For the reasons stated throughout this response, KFA strongly
disagrees with this recommendation. As the Complaint Unit’s conclusions and
recommendations fail to adequately address the issues raised by the SWRCB
staff, NMFS, DFG and KFA, the complaint should not be closed.

- IIL The SWRCB Has Failed to Rule on the Coles Pendmg Application

The Coles’ current Apphcatlon (A029449) was accepted by the SWRCB on
Mazch 27,1989. In 13 years, however, the SWRCB has failed to conduct a hearing
on this application or conduct any environmental review pursuant to the
California Environmental Quality Act, Public Resources Code, section 21000 et
seq. Moreover desplte the current controversy regarding the Coles dlversmn
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and the impacts to a federally hsted spec1es, the SWRCB has prov1ded no
indication as to when it intends to conduct hearings on the application or release
_ an environmental document for public review. In the meantime, the SWRCB is
allowing the Coles to continue dlvertmg water from a watershed that prov1des
critical habitat to a threatened species.

_ Quite frankly, much of the current controversy surroundmg the Coles
unlawful diversion from Stanshaw Creek can be attributed to the SWRCB’s delay

- in processing the Coles’ application and the Coles’ lack of diligence in pursuing

the application and completely any. necessary environmental review. Had the
SWRCB acted upon this application in a timely fashion, then the environmental
. impact report would have been prepared and circulated for public review. -
~ Instead, the SWRCB's decision to indefinitely allow the Coles’ to continue the *
unlawful diversion amounts to de facto approval of the apphcatlon Wlthout any
, necessary envuonmental review.. : :

If the SWRCB does not have the ﬁnanc1a1 resources to conduct the
necessary environmental impact report for the Coles’ application, then the _
' SWRCB should direct the Coles to deposit an appropriate sum of money for the
. SWRCB to hire an outside consultant to prepare the EIR. If the Coles or the '
SWRCB decide not to conduct the environmental review, then the application
should be immediately dismissed and the Coles dlrected to cease all unlawful
d1vers1ons of water from Stanshaw Creek

IV. CONCLUSION

* The Complaint Unit’s May.23, 2002, Memorandum to'File states in part‘
that: I ' S

- If the diversion is being made pursuant toa pendmg apphcauon for
which a permit is being diligently pursued and “prima facie”
- evidence is-available suggesting that the diversion may be causing
adverse impacts to public trust resources, the Division will
_ typically direct the diverter to take action to prevent or mitigate the
impacts or, if necessary, terminate the diversion. (Memorandum to
File at p. 8.) .

Although in the present action, the Coles. have a pending: apphcatlon to
approprlate water for power generation, the pending application has not been
~ diligently pursued by either the Coles or the SWRCB. The Coles’ application has
‘ langulshed for over 13 years, no environmental review has been conducted, no
“hearings have been conducted, and no hearmg date has been set. Additionally,
as demonstrated in this response, as well as in KFA’s November 30, 2001, letter,
and in DFG and NMFS's respective comment letters, prima facie evidence exists to
support a finding that the Coles’ unlawful diversion adversely impacts public
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’trust resources, mcludmg coho salmon, a federally listed species. Moreover, the

Complaint Unit's recommendation for a 0.7 cfs bypass is not supported by any
.evidence, and in fact dlrectly contradlcts the evidence and recommendations
'~ submitted by DFG and NMFS. Therefore, based upon the foregoing, the SWRCB

-CCt

should direct the Coles to cease and de51st all unlawful d1vers1ons

“"Donald B. Mooney i - |
Attorney ' S

]anet Goldsmith -
Doug and Heidi Cole

Ron Prestly, Department of Fish and Game

Tim Broadman, National Marine Fisheries.Services

Margaret Tauzer, National Marine Fisheries Services
- William M. Heitler, United States Forest.-Service, Orleans Ranger Dlstnct

Jim De Pree, Siskiyou County Planmng Department

Konrad Fisher

T. James Fisher, Fisher Logging Co.

Toz Soto, Karuk Tribe, Department of Natural Resources

Mr. Edward C. Anton, Chief, SWRCB Division of Water Rights.
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Facszmﬂe (530 758-7169
dbmooney@dcn.davis.ca us

June 24, 2002°

VIA FACSIMILE

Mr. Michael Contreras

Division of Water Rights

State Water Resources Control Board
P.O. Box 2000

Sacramento, CA 95812-2000C

Re:  Water Rights Complaint Submitted by the Klamath Forest
Alliance Alleging Unlawful Diversion of Water From
Stanshaw Creek

Dear Mr. Contreras:

' The Klamath Forest Alliance ("KFA") dlsagrees with the Complaint Umt’ ]
conclusions and recommendations contained in your letter dated May 23, 2002,
regarding Doug and Heidi Cole’s unlawful diversion of water from Stanshaw
Creek. The Complaint Unit’s conclusions and recommendations are not
supported by the evidence or by California water law.

I. THE SWRCB COMPLAINT UNIT'S CONCLUSIONS ARE NOT

SUPPORTED BY THE EVIDENCE OR CALIFORNIA WATER LAW
A. Response miggg;!ggigﬁ Number 1

Conciusionr Number 1 states that:

A court of competent jurisdiction would most likely confirm that
the Coles have a valid pre-1914 appropriative right to divert water
from Stanshaw Creek for full domestic and irrigation purposes at
the Marble Mountain Ranch

The primary problem with Conclusion Number 1 is that it states that the
Coles’ have 2 pre-1914 appropriaive water right “for full domestic and irrigation
purposes.” This statement fails to quantify the pre-1914 appropriative water
right and is inconsistent with the SWRCB staff's previous conclusions regarding
the Cole’s pre-1914 appropriative water right. Moreover, this statement implies
that the Coles may increase their pe-1914 appropriative water right so long as it
is used for domestic and irrigation purposes. Such a conclusion is in direct
confhct with California water law. Additionally, the conclusion contradicts the
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Complaint Unit's May 23, 2002, Memorandum to File whlch states that “[t]his
right has not been quantified. . .. Thus, if the right has not been quantified and
the SWRCB does not know the current or historical demand for domestic and
irrigation, a conclusion that a court would find that the Coles have a valid right
for “full domestic and irrigation purposes " simply cannot be supported by either
the evidence or the law. .

“The right of priority . .. .attaches to the definite quantity-of water that the
appropriater has put to reasonable beneficial use in consummating his
appropriation.” (Hutchins, The Cafifornia Law of Water Rights, atp. 132.) The
specific quantity of water is one of its most distinctive features. (Id.) Therefore,
assuming that the Coles’ have a pre-1914 appropriative water right for Marble
Mountain Ranch, the Coles are only entitled to the quantity of water that has
been continuously diverted and puttoa reasonable and beneficial use,

The SWRCB staff has conduded on two separate occasions that any pre-

1914 appropriative water right is limited to-approximately 0.11 cubic feet per
(“cfs”). (See letter dated Septemnber 15, 1998 from Harry M. Schueller to

Doug Cole (“Schueller Letter”); and letter dated February 4, 1993 from Katherine
Mrowka to Robert and Mary Young; see alsc 1963 DWR Bulletin 94-6, Land and
Water Use in Klamath River Hydrographic Unit, Table 4 at p. 55} DWR Bulletin
94-6 states that the total amount of water diverted for use on what is now the
Coles’ property is 362 acre-feet, a portion of which was for hydroelectric
generation for which no pre-1914 appropriative water right éxists, Although the
Coles questioned the SWRCB's estimate for the water demand for the uses on
Marble Mountain Ranch, the Cales failed to provide any evidence to dispute the
estimated demand and they provided no alternate estimate of a hlgher demand.

When the Coles’ predecessors sought an application to appropriate water
for domestic and irrigation, the SWRCB staff assessed the ranch’s overall _
domestic requirement to be C.02 cfs, or approximately 14-acre feet per year. (See
Letter dated February 4, 1993, from Katherine Mrowka to Robert E. and M
Judith Young.) The SWRCB staff further concluded that the water demand for
irrigation is that which is required to irrigate 7 acres of alfalfa. {/d.) Based upen
these assessments and utilizing standard conversion equations, the Coles’
combined domestic and irrigation water uses can be met with 0.11 cfs !

Domestic 0.02 afs multiplied by the conversion factor of 1.98 muitiplied by 365 davs per
year equals approximately 14.4 acre feet per day.

Irrigation: The SWRCB staff has previously determined that 1 ¢fs for each B0 acres of
irrgated area is considered reasonable for Siskiyou county. (See letter dated
February 4, lﬁiifnnnRkﬂuxumlﬂnmwkaVVRCBsmﬁ¢u)RobETE.amdhhuv
judith le;;% Cales’ predecessors-in-interest.) Using the SWRCB staff's '

methedc frrigating 7 acres would requires approximately 0.09 ofs.

Combined:  Combining the irrigation demand ofD@cfamththedomesti):: demand of 0.02

cfs results m an overall demand rate of 0.1 cfs.
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Therefore, if a court of competent jurisdiction heid that the Cole’s had 2
valid pre-1914 appropriative water right, it would most likely quantify that any
such right does not exceed 0.11 cfs. The highest amount that the Coles could
show that either they or their predecessors have put to a reasonable and
beneficial use. :

To the extent the Coles rely solely on the historic Stanshaw pre-1914
appropriative water rights, the Coles rights may be further diminished as the -
Coles’ predecessors did not acquire all of the interests in land and water from

Stanshaw.- {See Extebit C to letter dated August 20, 2001, from Janet Goldsmith
- to Harry M. Schueller.) The Coles only obtained a small portion of the original
Stanshaw property. Moreover, the Coles have presented no evidence as to the
quantity of Stanshaw’s pre-1914 appropriative water right that was used on the
property now owned by the Coies, or the quantity of water right that was
transferred to the Coles. ' - :

- Thus, neither the evidence nor California water law supports the -
Complaint’s Unit's Conclusion Number 1. As the Complaint Unit failed to
address the quantity of water that may be diverted under a claim to a pre-1914
appropriative water right for irigation and domestic uses, the subsequent
conclusion regarding the incidental use of water for power generation amounts
to pure specuiation. '

B. Response to Conclusion Number 2

KFA agrees with Conclusion Number 2 which states in part that
“le]vidence has not been submitted to substantiate a pre-1914 appropriative
right for power purposes...”

C. 4 e to Conclusign:N r3
KFA disagrees with Conclusion Number 3, which states that:

With the current brrigation system, most diversions for power
purposes during the low-fiow periods of the vear are incidental to

domestic and irrigation needs.

The primary problem with Conclusion Number 3 stems from the
Complaint Unit’s Conclusion Number 1, which failed to quantify the pre-1914
appropriative water right. By providing an “open ended right”, there is no way
to determine or conclude that the diversions for power purposes are indidental to
the Coles” domestic and irrigation needs.

 Based upon the Coles” Application (4029449), the Coles claim a need for 3
cfs for power production. As the Coles’ pre-1914 appropriative water right does
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not-exceed (.11 cfs, such power generation cannot be characterized as incidental
to the Coles” domestic and irrigation needs. If-the Coles’ diversion for power .
purposes were incidental to their diversion for consumptive uses, there would

not be the significant “return flow” from the Coles’ property into Irving creek -
that exceeds the amount of water flowing in Stanshaw Creek below the Coles’
diversiom. ' : _ ~

" The Coles have indicated that if they limit their diversion from Stanshaw
- Creek o the amount used only for domestic and irrigation, it is not enough water
to operate their hydroelectric generator. This is supported by the fact that on the
day of the October 16, 2001, field investgation, the Coles were diverting 50
- percent of the stream flow and none of it was being applied towards power
generation. Therefore, the evidence simply cannot support a finding that the -
Coles’ purported need for 3 cfs for power generation is incidental to any pre-1914
right they may have for domestic and irrigation uses. infact, the evidence, and
the Colés’ own admissions support the conclusion that in arder for the Coles to
generate power, they must divert water from Stanshaw Creek at a rate '
substantially higher than any rate they may claim under a pre-1914 appropriative
water right for domestic and irrigation purposes. ‘
D. Response to Conclusion Number §

~ Klamath Forest Alliance agrees with the Conclusion Number 4. It should
be noted, however, that more than just prima facia evidence supports the
conclusion that lower Stanshaw Creek provides criticat habitat. Uncontested
expert opinions from the California Department of Fish and Game (“DFG”), the
National Marine Fisheries Service (“NMFS”), Toz Soto, a fisheries biologist with
the Karuk Tribe, and T D. Roelofs, Professor, Department of Figheries

Biology, Humboldt State University, support Conclusion Number 4. Despite
repeated opportunities, the Coles havessubmitted no evidence to the contrary.

E.  Responseto Conclusion Number 5

It is the responsibility of the public agencies to protect public rust
resources. (See National Audubort Society v. Superior Court (1983} 33 Cal. 419, 426
(“before . . . agencies approve water diversions they should cansider the effect of
such diversions upon interests protected by the public trust, and attempt, so far
as feasible, to avoid or minimize any harm to those interests”).) The letter and
intent of public frust doctrine cannot, nor was it intended to be upheld anly by
public agencies demanding proof from the non-profit sector when a public trust
resource is in jeopardy of being harmed. A private individual or entity seeking
to appropriate a public trust resource must bear the burden of demonstrating
compliance with the public trust doctrine.
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The SWRCB's complaint unit provides no evidence to support a bypass
flow recommendation of .7 cfs, or the assertion that, “Bypass flows on the order
‘of 1/2 to 1 ofs should produce essentially the same amount and quality of habitat
as flows on the order of 2-3 cfs.” {See May 23, 2002, Memorandum to File from
Chatles A. Rich and Michael Contreras, at p. 10.) Flow connectivity and the
presence of juvenile fish on a given day, do not, in and of themselves, prove that
 ahabitat has not been degraded.

‘ Federal, state, tribal and mdependen!c fisheries bxologzsts have indicated
that the Coles’ current diversion decreases the availability and quality of habitat
~ in Stanshaw Creek. The California Department of Fish and Game, (DFG),
recommended a year-round bypass flow of 2.5 cfs to be measured at the culverts
below Highway 96. DEG acknowledged that steelhead and echo exist in the
portion of the creek below Hwy 96, and stated that factors considered in making
their recommendation included a desire to maintain cold temperatures in the
creek, and an “adequate channel” for fish to access the creek from the Klamath
River. DFG also stated that it, “may require additional bypass flows in the future
if conditions change such that 2.5 cfs is no longer adequate to aliow salmonid
passage at the mouth of Stanshaw Creek”

DEG rightfully retamed the right to change the bypass flow
recommendation because the mouth of Stanshaw Creek naturally forms at least 3
channels before it enters the river. When combined with naturally low flows
during dry months, the Coles’ diversion would, in the absence of periodic
manual channeling of the creek’s mouth, prevent salmonids from traveling
between Stanshaw Creek and theKlamad{, River. With unimpeded flows
 however, fish can access the creek from the Klamath River year-round without

manual channeling. :

The National Marine Fxshenes Serv:ce, (NMFS), recommended a
minimum bypass flow of 1.5 cfs downstream of the point of diversion, requested
that tailwater from the Coles” hydroelectric plant be returned to Stanshaw Creek
and reserved the right to modify their recommendation, “when CalTrans
provides saimonoid passage through the Highway 96 culvert.” NMFS cited the
preservation of “Thermal refugia” at the mouth of Stanshaw Creek as a primary
concern. NMFS also noted that an 8-inch salmonid was stranded in the Coles’

- diversion flume during the field investigation and requested that measures be
taken to prevent such strandings.

Toz Soto, a Fisheries Biologist for the Karuk Tribe’s Department of
Natural Resources has addressed several concerns associated with the Coles’
diversion. In a November 30, 2001 statement about Stanshaw Creek, Mr. Soto
wrote:
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Salmonids using the creek include endangered coho
salmon, steelhead (resident and anadromous) and
chinook salmon. With proper flow, habitat m
Stanshaw creek is suitable for summer and winter

- rearing coho salmon. During swimer manths,
mainstem Klamath River water temperatures can
become intolerable and salmonids must find cold-
water thermal refugia areas assodated with tributary
mouths (Stanshaw Creek). Large bouiders near the
mouth of the creek combined with adequate cold-

* water flow coming from Stanshaw Creek could
provide habitat suitable for aduit summer steelhead
and spring chinook holding. Cold-water plumes at
creek mouths provide critical thermal refugia for ont . -

ant juvenile salmanids and returning adults.
Loss of flow from Stanshaw Creek limnits the size of
the cold-water plume at the mouth and limits access
up the creek for cold water seeking salmonids.

Mr. Soto went on to address a number of other problems with the
diversion. These include, but are not limited to, 1) the possible dewatering of -
established spawning sites, 2} limited access to the creek for adult and juvenile.
fish, 3} the entrapment of resident fish in the Coles diversion ditch, 4) xeduced
flows and stream velocity which limit adult spawning and nest building
opportunities in lower Stanshaw Creek, and 5) the release of sedlment into
Stanshaw Creek from the diversion ditch.

The SWRCB’s cornplaint unit disregarded all of the aforementioned expert
~ input and based its bypass flow recosnmendations on an arbitrary assessment of
the flow sufficient for the movement of juvenile fish below the culverts.

According to Dr. Terry D. Roelofs, a renowned professor of fisheries
biology at Humboldt State University, reducing summer flow in the portion of
- Stanshaw Creek between highway 96 and it’s confluence with the Klamath River,
“decreases the amount of habitat available for coho salmon and may lead to
increased daily temperatures, both of which could constitute a take of this
federally listed species.

The Complaint Unit’'s conclusion and recommendation for a 0.7-cfs is
based upon staff’s field observation and completely ignores the evidence and
recommendations provided by the agendes responsible for protecting the
resources in lower Stanshaw Creek.

The SWRCB's actions allowing the unlawful diversion of water from
Stanshaw that results in a take of a protected species constitutes a violation of
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take vrohﬂ}mnn of section 9 of the Endangered Species Act, 16 U.S.C. § 1538. (See
Strahan v. Coxe, 127 F.3d 155, 163 (Ist Cir. 1997}, cert. denjed, 119 S.Ct.81, and cert.
denied, 119 S.Ct. 437 (1998) (when a state affirmatively allows fishing activities to

occur through licensing or other measures, and those activities are likely to result
in entanglement of protected species, the responsible agency is in violation of the
section 9 take prohibition); (Loggerhead Turtle v. Volusia County, 148 F.3d 1231,
1249 (11th Cir. 1998), cert. denied, 119 S.Ct. 1488 (1999) (the failure of
government entities to prohibit or restrict activities that are likely to take listed
species can be a violation of section 9 of the Endangered Species Act}).) The same
* rationale that caused the court in Strahan to find that Massachusetts violated the
Endangered Species Act by licensing gillnet and lobster pot fishing likely to
result in the entanglement of right whales applies to the Complaint Unit's
decision to allow the Coles to continue an unlawful dlvezsxon that is hkely to
result in a take of a listed species.

F.  Response to Conglusion Number 6

KFA disagrees with Conclusion Number 6 which states that “[m}easuring
flows on a regular basis in Stanshaw Creek is not practical. All the protestants to
the Coles’ Application to Appropriate water, including NMPS and DFG, have
demanded the instillation of a flow-measuring device as a dismissal term. Such
devices are inexpensive, and locations such as the culverts under Highway 96
and the rock flumes above and below the Coles’ point of diversion are conducive
to their use.

G. onse to t

KFA agrees that all sides in this dispute would benefit if a physical
solution were impiemented, but not if the solution entails the frivolous use of
hydropower to the detriment of rare and threatened species. KFA proposes that
the Coles use water and power more efficiently, and that they adopt a method of
power generation that does not adversely impact critical habitat. To this end, the
SWRCB should direct the Coles to research the alternatives to the current
operation.” If the Coles cannot devise a way to produce hydropower without
adversely impact habitat, then the Coles must adopt an alternative to
hydropower. The Coles’ property is sitzated in an exposed, south facing location
ideal for solar power. Some combination of solar, wind and/ or efficient internal
combustion generators are all viable alternatives.

It should be noted that the Coles’ could have halved their water
consumption by merely utlhzmg all 400 feet, rather than 200 feet of the drop
available between their 1,200 foot point of diversion and the 800 foot low-point
on their property.
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Whatever the ultimate source of the Coles’ water, the Coles must take
steps to utilize it more efficiently. Following recommendations from the
SWRCB's Complaint Unit, water should be transported by pipe to prevent loss,
and to the diversion o be halted when water is not in use. This also permits the
use of aprinklers, which are far more efficient than flood irrigation.

One of the most effec:twe ways for people living off the grid to conserve
power is to utilize a battery bank to store power when excess is being produced.
Peak energy needs can then be met by combining the use of stored power and
produced power. This allows residences and businesses to maintain power
production facilities that produce a fraction of the watts they need during peak
usage. And a large portion of the time, a residence or business can operate
exduswely off of a battery bank.

With the exceptmn of the Marble Mountain Ranch, all residences and
businesses known to KFA which operate off the grid, utilize most, if not all of the
aforementioned power conservation methods. According to NMFS officials,

ts are available for reallocation of power generation capacity. Tribal,
SWRCB and DFG employees have offered to help the Coles locate and apply for
grants to bring their operation into compliance with the law. It appears that
many options are available to the Coles if they would pursue them.
Considerable benefit would accrue to the public trust resources of Stanshaw
- Creek if the Coles’ implemented an appropriate phvsxcal sofution..

I1. THE COMPLAINT UNIT’S RECOM]‘«TENDATIONS ARENOCOT
SUPPORTED BY EVIDENCE

A Recommendation Num her 1

The Complaint Unit's recommended actions allow the Coles to continue
their unlawful diversion of water from Stanshaw Creek unless the Coles
- maintain a flow in lower Stanshaw Creek below Highway 96 of approximately
0.7 ¢fs. The 0.7 cfs bypass requirement, however, is not based upon any scientific
evaluation of the needs of Stanshaw Creek and the public trust rescurces that
rely upon fiow from Stanshaw Creek, including coho salmon, a threatened
species. (See 50 C.F.R. §102(a)(4).) The 0.7 cfs ass requirement is based
solely upon the SWRCB staff's obsen ations of the flows at the time of the field
uwesbgahon In contrast, DFG stated that a 2.5-cfs bypass flow must be required
In order to maintain existing instream habitat conditions in Stanshaw Creek for
coho salmon and steelhead. (See November 21, 2001, Memorandum from
Donald B. Koch, Regional Manager, to Edward C. Anton, at p. 2.) Additionally,
NMEFS' investigation resulted in 2 recommendation that a 1.5 cfs bypass flow be
maintained at all times.
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” Recommendation 1 is also not supported by the evidence as it references a -
post-1914 appropriative right derived from Application 29449. The Coles have
derived no right to divert water from this application as the SWRCB has not
approved the application. Prior to approving the application, the SWRCB must
make a determination as to whether unappropriated water is available, and
whether the diversion would impact public trust resources and / or other vested .
water rights. . ‘ : '

B. ° Recommendation Number 2

Recommendation 2(a) provides for the Coles to visually estimate the
bypass requirement. Not only is the recommended bypass not supported by
evidence, but even ¥ it were impiemented, a visual estimation of the bypass
provides no ability to ensure compliance with the requirement, or any other
appropniate bypass requirement. The SWRCB's recommendation does not
indicate how the 0.7 cfs would be monitored or enforced. This is a particular
concern to KFA and others as the Coles have expressed their disagreement with
arry bypass reguirements. NMFS recommended that the Coles should be
required to install and maintain permanent staff gages at the point of diversion.
- The installation of such gages would also allow for further investigation as to
whether the gquantity of water diverted for power generation is in fact simply
incidental to the Coles” domestic and irrigation needs. ' '

With regards ro recommendation 2(b), any diversion, full diversion of the
of the Creek into the Coles ditch would have significant impacts to Stanshaw
Creek from the point of diversion to Highway 96. Approval of any such
~ diversion facilities must undergo environmental review under CEQA, and may
* require formal consultation with the U.S. Forest Service under section 7 of the
ESA. (16 US.C §1336.) ; :

C. .Egcommendgj;'gn Number 3

Recommendation 3 states that KFA's complaint against the Coles should-
be closed. For the reasons stated throughout this response, KFA strongly
disagrees with this recommendation. As the Complaint Uni¥'s conclusions and
recommendations fail to adequately address the issues raised by the SWRCB
staff, NMFS, DFG, and KFA, the complaint should not be closed.

Ill. The SWRCE Has Failed to Rule on the Coles” Pending Application

The Coles’ current Application (A029449) was accepted by the SWRCB on .
March 27, 1989. In 13 years, however, the SWRCB has failed to conduct & hearing
on this application or conduct any environmental review pursuant to the
California Environmental Quality Act, Public Resources Code, section 21000 et
seg. Moreover, despite the current controversy regarding the Coles’ diversion
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and the impacts to a federally listed species, the SWRCB has provided no

indication as to when it intends to conduct hearings on the application or release

an envirotunental document for public review. In the meantime, the SWRCB is

allowing the Coles to continue diverting water from a watershed that promdes
critical habitat to a threatened species.

. Quite frankly, much of the current controversy surroundmg the Coles’
unlawful diversion from Stanshaw Creek can be attributed to the SWRCB's delay

- in processing the Coles’ application and the Coles’ lack of diligence in pursuing

the application and completely any necessary environmental review. Had the

SWRCB acted upon this application in a timely fashion, then the environmental

. impact report would have been prepared and circulated for public review.

- ~ Instead, the SWRCB's dedision to indefinitely allow the Coles’ to continue the

unlawful diversion amounts to de facto approval of ﬂ:le apphca’aon w1thout any
necessary environmental review,

If the SWRCB does not have the financial resources to conduct the
environunental impact report for the Coles’ application, then the
SWRCB shouid direct the Coles to deposit an appropriate sum of money for the
SWRCB to hire an outside consultant to prepare the EIR. If the Coles or the
SWRCB decide not to conduct the environmental review, then the application
should be immediately disinissed and the Coles directed to cease all uniawful
diversions of water from Stanshaw Creek. -

IV. ONCLUSION

The Complaint Unit's May 23, 2002, Memorandum to File states in part
that: :

If the davemon is being made pursuant to a pending apphcaﬁon for

which a permit is being diligently pursued and “prima facie”

evidence i5-available suggesting that the diversion may be causing

adverse impacts to public trust resources, the Division will

typically direct the diverter to take action to prevent or mitigate the

impacts or, if necessary, terminate the diversion. (Memorandum to
- Fileatp.B.)

Although in the present action, the Coles have a pending application to
appropriate water for power generation, the pending application has not been
diligently pursued by either the Coles or the SWRCB. The Coles’ application has
languished for over 13 years, no environmental review has been conducted, no
hearings have been conducted, and no hearing date has been set. Additionally,
as demanstrated in this response, as well as in KFA's November 30, 2001, letter,
and in DFG and NMFS's respective comment letters, prima facie evidence exists to
support a finding that the Coles’ unlawful diversion adversely impacts public
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trust resources, including coho salmon, a federall listed species. Moreover the

Complaint Unit’s recommendation far a 0.7 cfs- ?"pass is not supported by any

‘evidence, and in fact directly contradicts the évidence and recommendations

* submitted by DFG and NMFS. Therefore, based upon the foregoing, the SWRCB
should direct the Coles to cease and desist all unlawful diversions. _

e Janet Goidsmith
Doug and Heidi Cole
Ron Prestly, Department of Fish and Game
Tim Broadman, National Marine Fisheries Services
Margaret Tauzer, National Marine Fisheries Services
William M. Heitler, United States Forest-Service, Orleans Ranger DlS‘tI’lCt
Jim De Pree, Siskiyou County Pla.n.mng Department
Komrad Fisher
T. James Fisher, Fisher Logging Co.
Toz Soto, Karuk Tribe, Department of Natural Resources
Mr. Edward C. Anton, Chief, SWRCB Division of Water Rights
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. ' LAW OFFICES OF DONALD B. MOONEY

129 C Street, Suite 2
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DONALRD MOSREL, Telephone (530} 758-2377

acsizpile (530) 758-7169

3
dbmooney®@dcn.davis.ca. us

June 24, 2002

VIA FACSIMILE

Mr. Michael Contreras

" Division of Water Rights

* State Water Resources Control Board
P.O. Box 2000.
Sacramento, CA 95812-2000

Re: Water Rights Complaint Submitted by the Klamath Forest
Alliance Alleging Unlawful Diversion of Water From
Stanshaw Creek

Dear Mr. Contreras:

'The Klamath Forest Alliance (“KFA") disagrees with the Complaint Unit’s
conclusions and recomumendations contained in your letter dated May 23, 2002, .
regarding Doug and Heidi Cole’s unlawful diversion of water from Stanshaw
Creek. The Complaint Unit's conclusions and recommendations are not
supported by the evidence or by California water law.

& THE SWRCB COMPLAINT UNIT’S CONCLUSIONS ARE NOT

SUPPORTED BY THE EVIDENCE OR CALIFORNIA WATER LAW
A. Responseto C 9~ m;hgigﬁ Number 1

Conclusion Number 1 states that: .

A court of competent jurisdiction would most likely confirm that
the Coles have a valid pre-1914 appropriative right to divert water
from Stanshaw Creek for full domestic and irrigation purposes at.
the Marble Mountain Ranch ‘

The primary problem with Conclusion Number 1 is that it states that the
Coles’ have a pre-1914 appropriative water right “for full domestic and irrigation
purposes.” This statement fails to quantify the pre-1914 appropriative water
right and is inconsistent with the SWRCB staff’s previous conclusions regarding
the Cole’s pre-1914 appropriative water right, Moreover, this statement implies
that the Coles may increase their pe-1914 appropriative water right so long as it
is used for domestic and irrigation purposes. Such a conclusion is in direct -
conflict with California water law. Additionally, the conclusion contradicts the
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Complaint Unit's May 23, 2002, Memorandum to File which states that “[tJhis

right has not been quantified. . .. Thus, if the right has not been quantified and

the SWRCB does not know the current or historical demand-for domestic and

irrigation, a conclusion that a court would find that the Coles have avalid right
for “full domestic and irrigation purposes” simply cannot be supported by either

the evidence or the law.

_ “The right of priority . . . .attaches to the definite quantity of water that the
appropriator has put to reasonable beneficial use in consummating his i
appropriation. (Hutchins, The California Law of Water Rights, atp. 132.) The
specific quantity of water is one of its most distinctive features. (Id.) Therefore,
assuming that the Coles’ have a pre-1914 appropriative water right for Marble
Mountain Ranch, the Coles are only entitled to the quantity of water that has

* been continuously diverted and put to a reasonable and beneficial use, | '

 The SWRCB staff has concluded on two separate occagions that any pre-
1914 appropriative water right is limited to approximately 0.11 cubic feet per
second (“cfs”). (See letter dated September 15, 1998 from Harry M. Schueller to
Doug Cole (“Schueller Letter”); and letter dated February 4, 1993 from Katherine
Mrowka to Robert and Mary Young; see alse 1963 DWR Bulletin 94-6, Land and
Water Use in Klamath River Hydrographic Unit, Table 4 at p. 55 ) DWR Bulletin
94-6 states that the total amount of water diverted for use on what is now the
Coles’ property is 362 acre-feet, a portion of which was. for hydroelectric .
generation for which no pre-1914 appropriative water right exists. Although the
Coles questioned the SWRCB's estimate for the water demand for the uses on
Marble Mountain Ranch, the Coles failed to provide any evidence to dispute the
- estimated demand and they provided no alternate estimate of a higher demand,

When the Coles’ predecessors sought an application to appropriate water -
for domestic and irrigation, the SWRCB staff assessed the ranch’s overall -
domestic requirement to be 0.02 cfs, or approximately 14-acre feet per year. (See
Letter dated February 4, 1993, from Katherine Mrowka to Robert E. and M.

Judith Young.) The SWRCB staff further concluded that the water demand for
irrigation is that which is required to irrigate 7 acres of alfalfa. (Id.) Based upon
these assessments and ufilizing standard conversion equations, the Coles” -

- combined domestic and irrigation water uses can be met with 0.11 cfs.!

~ Domesticc . 0.02 cfs multiplied by the conversion factor of 1.98 muitiplied by 365 days per
year equals approximately 14.4 acre feet per day. '
Irrigation: The SWRCB staff has previously determined that 1 cfs for each 80 acres of
: : irrigated area is considered reasonable for Siskiyou county. (See letter dated
, 4, 1993, from Katherine Mrowka SWRCB staff, to Robert E. and
judith Yw Coles’ predecessom-in-interest.) Using the SWRCB staff's
methodology, irrigating 7 acres would requires approximately 0.09 ofs. :
Combined: = Combining the irrigation demand of 0.09 ¢fs with the domesﬁ); dermand of 0.02
cfs results in an overall derand rate of 0:11 ofs.
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.. _Therefore, if a court of competent jurisdiction held that the Cole’s had a
valid pre-1914 appropriative water right, it would most likely quantify that any
such right does not exceed 0.11 cfs. The highest amount that the Coles could -
show ‘that either they or their predecessors have put to a reasonable and
beneficial use. - ‘ : :

To the extent the Coles rely solely an the historic Stanshaw pre-1914
appropriative water rights, the Coles rights may be further diminished as the -
Coles” predecessors did not acquire all of the interests in land and water from

- Stanshaw - {See Exhibit C to letter dated August 20, 2001, from Janet Goldsmith
- to Harry M. Schueller.) The Coles only obtained a small portion of the original
Stanshaw property. Moreover, the Coles have presented no evidence as to the
quantity of Stanshaw’s pre-1914 appropriative water right that was used on the
~ propexty now owned by the Coles, or the quantity of water right that was
transferred to the Coles. L s :

... Thus, neither the evidence nor California water law supports the -
Complaint’s Unit’s Conclusion Number 1. As the Complaint Unit failed to
address the quantity of water that may be diverted under a claim to a pre-1914
appropriative water right for irrigation and domestic uses, the subsequent
conclusion regarding the incidental use of water for power generation amounts
to pure speculation. L ‘

B. - Responseto Qonclusion Number 2 _

KFA agrees with Conclus_ion Number 2 which states in part that
“le]vidence has not been submitted to substantiate a pre-1914 appropriative
right for power purposes .. .” ' :

'
¢

C. & e to Conclusign:N r3 |
- KFA disagrees with Conclusion Number 3, which states that:

With the current irrigation sysi:em, most diversions for power
purposes during the low-flow periods of the year are incidental to
domestic and irrigation needs.

The primary problem with Conclusion Number 3 stems from the
Complaint Unit’s Conclusion Number 1, which failed to qQuantify the pre-1914
appropriative water right.” By providing an “open ended right”, there is no way
to determine or conclude that the diversions for power purposes are incidental to

-the Coles” domestic and irrigation needs.

Based upan the Coles’ Application (A029449), the Coles claim a need for3
cfs for power production. As the Coles’ pre-1914 appropriative water right does >

B E
b

A
;
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‘not exceed 0.11 ¢fs, such power generation cannot be characterized as incidental
to the Coles’ domestic and irrigation needs. If-the Coles’ diversion for power .
oses were incidental to their diversion for consumptive uses, there would -
_not be the significant “return flow” from the Coles’ property into Irving creek
that exceeds the amount of water flowing in Stanshaw Creek below the Coles’
diversion. ‘ : ‘ - _ ' -

. The Coles have indicated that if they limit their diversion from Stanshaw
~ Creek to the amount used only for domestic and irrigation, it is not enough water

to operate their hydroelectric generator. This is supported by the fact that on the
day of the October 16, 2001, field investigation, the Coles were diverting50 = -
- percent of the stream flow and none of it was being applied towards power
generation. Therefore, the evidence simply cannot support a finding that the -
Coles’ purported need for 3 cfs for power generation is incidental to any pre-1914
right they may have for domestic and irrigation uses. In fact, the evidence, and
the Colés’ own admissions support the conclusion that in arder for the Coles to
generate power, they must divert water from Stanshaw Creek at a rate -
substantially higher than any rate they may claim under a pre-1914 appropriative
water right for domestic and irrigation purposes. - '

D. Responseto Conclusion Number 4

_ Klamath Forest Alliance agrees with the Conclusion Number 4. It should
be noted, however, that more than just prima facia evidence supports the
conclusion that lower Stanshaw Creek provides critical habitat. Uncontested
expert opinions from the California Department of Fish and Game ("DFG”), the
National Marine Fisheries Service (“NMFS”), Toz Soto, a fisheries biologist with
the Karuk Tribe, and Terry D. Roelofs, Professor, Department of Figheries

Biology, Humboldt State University, support Conclusion Number 4. Despite
repeated opportunities, the Coles havessubmitted no evidence to the contrary.

E.  Responseto Conclusion Nwnber 5

It is the responsibility of the public agencies to protect public trust

. resowrces, (See National Audubon Society v. Superior Court (1983) 33 Cal. 419, 426

~(“before . . . agencies approve water diversions should cangider the effect of
such diversions upon interests protected by the public trust, and attempt, so far
as feasible, to avoid or minimize any harm to those interests”).) The letter and
intent of public trust doctrine cannot, nor was it intended to be upheld only by
public agencies demanding proof from the non-profit sector when a public trust
resource is in jeopardy of being harmed. A private individual or entity seeking -
to appropriate a public trust resource must bear the burden of demonstrating
compliance with the public trust doctrine. : :
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‘ The SWRCB’s complamt unit provides no evidence to support a bypass
flow recommendation of .7 cfs, or the assertion that, “Bypass flows on the order
‘of 1/2 to 1 cfs should produce essentially the same amount and quality of habitat

as flows on the order of 2-3 cfs.” (See May 23, 2002, Memorandum to File from
" Charles A. Rich and Michael Contreras, at p. 10, ) Flow connectivity and the
presence of juvenile fish on a given day, do not, in and of themselves, pmve that
" ahabitat has not been degraded. , _

: Federal state, tribal and mdependem ﬁshenee bxologsts have indicated

that the Coles’ current diversion decreases the availability and quality of habitat
~ in Stanshaw Creek. The California Department of Fish and Game, (DFG), -

- recommended a year-round bypass flow of 2.5 cfs to-be measured at the culverts
be.low Highway 96. DFG acknowledged that steelhead and eoho exist in the

of the creek below Hwy 96, and stated that factors considered in making

thm reoommendahon included a desire to maintain cold temperatures in the
creek, and an “adequate channel” for fish to access the creek from the Klamath
River. DFG also stated that it, “may require additional bypass flows in the future
if conditions change such that 2.5 cfs is no longer adequate to al]ow salmomd :
passage at the mouth of Stanshaw Creek.

" DEG rightfully retamed the right to change t.he bypass flow
recommendation because the mouth of Stanshaw Creek naturally forms at least 3
channels before it enters the river. When combined with naturaﬁy low flows
during dry months, the Coles’ diversion would, in the absence of petiodic

-manual channeling of the creek’s mouth, prevent salmonids from traveling

between Stanshaw Creek and the Klamath River. With unimpeded flows

. however, fish can access the creek from the Klamath River year-round wuhout
manual channeling. :

The National Marine Fzshena Servme, (NMFS), recommmded a
minimum bypass flow of 1.5 cfs downstream of the point of diversian, requested
that tailwater from the Coles’ hydroelectric plant be returned to Stanshaw Creek
and reserved the right to modify their recommendation, “when CalTrans
provides salmonoid paseage through the Highway 96 culvert.” NMFS cited the
preservation of “Thermal refugia” at the mouth of Stanshaw Creek as a primary
~ concern. NMFS also noted that an 8-inch salmonid was stranded in the Coles’
~ diversion flume during the field investigation and requeShed that measures be
taken to prevent such. strandmgs ‘

- Toz Soto, a Figheries Biologist for the Karuk Tribe's Depanment of
Natural Resources has addressed several concerns associated with the Coles’

diversion. Ina November 30, 2001 statement about Stanshaw Creek, Mx Soto
wrote:

000758



® & |
Mr. Michael Contreras : o :

June 24, 2002

Page 6 .

Salmonids using the creek include endangered coho
salmon, steethead (resident and anadromous) and
chinook salmon. With proper flow, habitat in
Stanshaw creek is suitable for summer and winter

 rearing ¢oho salmen, During sumumer months,
mainstem Klamath River water temperatures can
become intolerable and salmonids must find cold-
water thermal refugia areas associated with tributary
mouths (Stanshaw Creek). Large boulders near the
mouth of the creek coinbined with adequate cold-

~ water flow coming from Stanshaw Creek could
provide habitat suitable for aduit summer steelhead
and spring chinook holding. Coeld-water plumes at
creek mouths provide critical thermal refugia for ont
migrant juvenile salmonids and returning adulis.
Loss of flow from Stanshaw Creek limits the size of
the cold-water plume at the mouth and limits access-
up the creek for cold water seeking salmonids.

Mr. Soto went on to address a number of other problems withthe .
diversion. These include, but are not limited to, 1) the possible dewatering of -
established spawning sites, 2} limited access to the creek for adult and juvenile
fish, 3) the entrapment of resident fish in the Coles diversion ditch, 4) reduced
flows and stream velocity which limit adult spawning and nest building
op es in lower Stanshaw Creek, and 5) the release of sed1ment into
Stanshaw Creek from the diversion ditch.

The SWRCB's complamt unit d:sregarded all of the aforemenhoned expert
_input and based its bypass flow recotamendations on an arbitrary assessment of
the ﬂow sufficient for the movement of juvenile fish below the culverts.

Acco:dmg to Dr. Terry D. Roelofs, a renowned professor of fisheries
biology at Humboldt State University, reducing summer flow in the portion of
- Stanshaw Creek between highway 96 and it’s canfluence with the Klamath River,
“decreases the amount of habitat available for coho saimon and may lead to
increased daily temperatures, both of which could constitute a take of tlus
federa]ly hsted spemes v

" The Com laint Unit's conclusion and recommendation for a 0.7-cfs is -
based upon staff's field observation and completely ignores the evidence and
recommendations provided by the agendies responsible for pmtecung the
resources in lower Stanshaw Creek.

The SWRCB’s actions allowing the ur_\lawful diversion of water from
Stanshaw that results in a take of a protected species constitutes a violation of
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" take prohibition of section 9 of the Endangered Species Act, 16 U.S.C. § 1538. (See -
Strahan v. Coxe, 127 F.3d.155, 163 (Ist Cir. 1997}, cert. denjed, 119 S.Ct.81, and cert.
denied, 119 $.Ct. 437 (1998) (when a state affirmatively allows fishing activities to
occur through licensing or other measutes, and those activities are likely to result
in entanglement of protected species, the responsible agency is in violation of the
section 9 take prohibition); (Loggerkead Turtle v. Volugia County, 148 F.3d 1231,
1249 (11th Cir. 1998), cert. denied, 119 S.Ct. 1488 (1999) (the failire of
government entities to prohibit or restrict activities that are likely to take listed
species can be a violation of section 9 of the Endangered Species Act}.) The same
* rationale that caiised the court in Strehan to find that Massachusetts violated the .
Endangered Species Act by licensing gilinet and lobster pot fishing likely to
‘result in the entanglement of right whales applies to the Complaint Unit’s
decision to allow the Coles to continue an unlawfui diversion that is likely to
result in a take of a listed species. ‘ - :
F.  Responseto Conglusion Number 6
KFA disagrees with Conclusion Number 6 which states that “[m}easuring
flows on a regular basis in Stanshaw. Creek is not practical. All the protestants to
the Coles’ Application to Appropriate water, including NMPS and DFG, have
demanded the instillation of a flow-measuring device as a dismissal term. Such
devices are inexpensive, and locations such as the culverts under Highway 96

and the rock flumes above and below the Coles’ point of diversion are conducive
to their use. _ '

G. Response t i

KFA agrees that all sides in this dispute would benefit if a physical
solution were impiemented, but not if the solution entails the frivolous use of
- hydropower to the detriment of rare dnd threatened species. KFA proposes that
the Coles use water and power more efficiently, and that they adopt a method of
power generation that does not adversely impact critical habitat. To this end, the -
SWRCB should direct the Coles to research the alternatives to the current
operation.” If the Coles cannot devise a way to produce hydropower without
adversely impact habitat, then the Coles must adopt an alternative to :
hydropower. The Coles’ property is situated in an exposed, south facing location
ideal for solar power. Some combination of solar, wind and/or efficient internal
combustion generators are all viable alternatives. : . :

*  Itshould be noted that the Coles’ could have halved their water
consumption by terely utilizing all 400 feet, rather than 200 feet of the drop
available between their 1,200 foot point of diversion and the 800 foot low-point

on their property.
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Whatever the ultimate source of the Coles’ water, the Coles must take
8 to utilize jt more efficiently. Following recommendatiens from the .
- . SWRCB's Complaint Unit, water should be transported by pipe to prevent loss,
and to the diversion to be halted when water is not in use. This also permits the
use of sprinklers, which are far more efficient than flood irrigation.

One of the most effective ‘ways for people living off the grid to conserve
power is to utilize a battery bank to store power when excess is being produced.
Peak energy needs can then be met by cambining the use of stored power and
produced power. This allows residences and businesses to maintain power -
production facilities that produce a fraction of the watts they need during peak
. usage. And a large portion of the time, a residence or business can operate
exclusxvely off of a battery bank.

With the exceptmn of the Marbie Mountain Ranch, all resuiences and
businesses known to KFA which operate off the grid, utilize most, if not all of the
aforementioned power conservation methods. According to NMFS officials,
grants are available for reallocation of power generation capacity. Tribal,
SWRCB and DFG employees have offered to help the Coles locate and apply for
grants to bring their operation into compliance with the law. It appears-that
many options are available to the Coles if they would pursue them. - :
Considerable benefit would accrue to the public trust resources of Stanshaw
* Creek if the Coles’ implemented an appropriate physxcal solution..

II. THE COMPLAINT UNIT’S RECOMMENDATIONS ARE NOT
SUPPORTED BY EVIDENCE

A-Bsmmmdahmﬂ__hg_l

The Complaint Unit's recommended actions allow the Coles to continue

their unlawful diversion of water from Stanshaw Creek unless the Coles
- maintain a flow in lower Stanshaw Creek below Highway 96 of approximately
0.7 cfs. The 0.7 cfs bypass requirement, however, is not based upon any scientific
evaluation of the needs of Stanshaw Creek and the public trust resaurces that
rely upon flow from Stanshaw Creek, including coho salmon, a threatened
species. (See 50 C.F.R. §102(a){4).) The 0.7 cfs bypass requirement is based
solely upon the SWRCB staff's observations of the flaws at the time of the field
investigation. In contrast, DFG stated that a 2.5-cfs bypass flow must be required
in order to maintain existing jnstréeam habitat conditions in Stanshaw. Creek for
coho salmon and steelhead. (See November 21, 2001, Memorandum from
Donald B. Koch, Regional Managa', to Edward C. Anton, at p. 2.) Additionally,
NMEFS’ investigation resulted in a recommendauon thata 1.5 cfs bypass flow be
-maintained at all times.
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” Recommendation 1 is also not supported by the evidence as it references a. -
post-1914 appropriative right derived from Application 29449. The Coles have
derived no right to divert water from this application as the SWRCB has not
approved the application. Prior to approving the application, the SWRCB must
make a determunation as to whether unappropriated water is available, and -
whether the diversion would impact public trust resources and/or other vested..
water rights. : ' : '

B. tion Number 2

- Recommendation 2(a) provides for the Coles to visually estimate the
bypass requirement. Not only is the recommended bypass not su&ported by
evidence, but even if it were implemented, a visual estimation of the bypass
provides no ability to ensure compliance with the requirement, or any other =
appropriate bypass requirement. The SWRCB’s recommendation does not A
indicate how the 0.7 cfs would be monitored or enforced. This is a particular
concern to KFA and others as the Coles have expressed their disagreement with
anty bypass requirements. NMFS recommended that the Coles should be
required to install and maijhtain permanent staff gages at the point of diversion.
. The installation of such gages would also allow for further investigation as to
whether the quantity of water diverted for power generation is in fact simply
incidental to the Coles’ damestic and irrigation needs. ' '

With regards to recommendation 2(b), any diversion, full diversion of the
. of the Creek into the Coles ditch would have significant impacts to Stanshaw
Creek from the point of diversion to Highway 96. Approval of any such

~ diversion facilities must undergo envirorunental review under CEQA, and may
* require formal consultation with the U.S. Forest Service under section 7 of the
ESA. {16 U.S.C. §1536.) ' ; _ :

Recommendation 3 states that KFA’s complaint against the Coles should.
be closed. For the reasons stated throughout this response, KFA strongly
disagrees with this recommendatien. As the Complaint Unit’s conclusions and
recommendations fail to adequately address the issues raised by the SWRCB
staff, NMFS, DFG, and KFA, the complaint should not be closed.

HL.  The SWRCB Has Failed to Rule on the Coles’ Pending Application

The Coles’ current Application (A029449) was accepted by the SWRCB on .
March 27, 1989. In 13 years, however, the SWRCB has failed to conduct a hearing
on this application or conduct any environmental review pursuant to the -
California Environmental Quality Act, Public Resources Code, section 21000 e
seq. Moreover, despite the current controversy regarding the Coles’ diversion
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and the impacts to a federally hsted spec:es the SWRCB has prmnded no
indication as to when it intends to conduct hearings en the application or release
an envirotunental documnent for public review. In the meantime, the SWRCB is
allowing the Coles to continue diverting water from a watershed that provxdes
critical habitat to a threatened species. -

. Quite frankly, much of the current controversy surmundmg the Coles’

unlawful diversion from Stanshaw Creek can be attributed to the SWRCB's delay
. in processing the Coles’ application and the Coles’ lack of diligence in pursuing -
the application and completely any necessary environmental review. Had the

" SWRCB acted upon this application in a timely fashion, then the environmental
. impact repart would have been prepared and circulated for. publmc review,

_ Instead the SWRCB’s decision to indefinitely allow the Coles’ to continue the
unlawful diversion amounts to de facto approval of lhe apphcatmn without any
necessary envirorunental review.

If the SWRCB does not have the ﬁnmal resources to conduct the .
necessary environmental impact report for the Coles’ application, then the
' SWRCB should direct the Coles to deposit an appropriate sum of money for the
SWRCB to hire an outside consultant to prepare the EIR. If the Coles or the
SWRCB decide nat to conduct the environmental review, then the application
should be immediately dismissed and the Coles chrected to cease all unlawful
dwers:lons of water from Stanshaw Creek.

IV. CONCLUSION -

The. Complaint Unit's May 23, 2002, Memorandum to File states in partl
that: - ' _

- If the dxvemon is bemg made pursuant toa pendmg apphcatlon for
which a permit is being diligently pursued and “prima facie” .
evidence is-available suggesting that the diversion may be causing
adverse impacts to public trust resources, the Division will
typically direct the diverter to take action to prevent or mitigate the
impacts or, if necessary, terminate the diversion. (Memorandum to

- Fileatp.8.)

Although in the present action, the Coles have a pending application to
appropriate water for power generation, the pending application has not been
diligently pursued by either the Coles or the SWRCB. The Coles’ application has
* languished for over 13 years, no environmentat review has been conducted, no
“hearings have been conducted, and no hearing date has been set. Additionally,

as demonstrated in this response, as well as in KFA’s November 30, 2001, letter,
and in DFG and NMFS's respective comment letters, prima facie evidence exists to
support a finding that the Coles’ unlawful diversion adversely impacts public
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-frust resaurces, including coho salmon, a federally listed species. Moreover, the

Complaint Unit's recommendation for a 0.7 cfs bypass is not supported by any

-evidence, and in fact directly contradicts the évidence and recommendations

" submitted by DFG and NMFS. Therefore, based upon the foregoing, the SWRCB
should direct the Coles to cease and desist all unlawf‘ul diversions. ,

oc;  Janet Goldsmith =
Doug and Heidi Cole
Ron Prestly, Department of Fish and Game
Tim Broadman National Marine Fisheries Services
Margaret Tauzer, National Marine Fisheries Services
William M. Heitler, United States Forest Service, Orleans Ranger Dzsirlct
Jim De Pree, Siskiyou County Plam\mg Department
Korirad Fisher
T. James Fisher, Fisher Logging Co
Toz Soto, Karuk Tribe, Department of Natural Resources
Mr. Edward C. Anton, Chief, SWRCB Division of Water Rights

000764



4

WR-6

LAW (’FICES OF DONALD B. I\QONEY

129 C Street, Suite 2

DONALD B. MOONEY Davis, California 95616
Admitted in California and Oregon Telephone (530) 758-2377
‘ Facsimile (530) 758-7169
dbmooney@dcn.davis.ca.us
June 24, 2002 -
VIA FACSIMILE
Mr. Michael Contreras
Division of Water Rights
State Water Resources Control Board
P.O. Box 2000

Sacramento, CA 95812-2000

Re:  Water Rights Complaint Submitted by the Klamath Forest
Alliance Alleging Unlawful Diversion of Water From
Stanshaw Creek

Dear Mr. Contreras:

The Klamath Forest Alliance (“KFA”) disagrees with the Complaint Unit’s
conclusions and recommendations contained in your letter dated May 23, 2002,
regarding Doug and Heidi Cole’s unlawful diversion of water from Stanshaw
Creek. The Complaint Unit’s conclusions and recommendations are rot
supported by the evidence or by California water law.

L THE SWRCB COMPLAINT UNIT’S CONCLUSIONS ARE NOT
SUPPORTED BY THE EVIDENCE OR CALIFORNIA WATER LAW

A. Response to Conclusion Number 1

Conclusion Number 1 states that:

A court of competent jurisdiction would most likely confirm that
the Coles have a valid pre-1914 appropriative right to divert water
from Stanshaw Creek for full domestic and irrigation purposes at
the Marble Mountain Ranch

The primary problem with Conclusion Number 1 is that it states that the
Coles’ have a pre-1914 appropriative water right “for full domestic and irrigation
purposes.” This statement fails to quantify the pre-1914 appropriative water
right and is inconsistent with the SWRCB staff’s previous conclusions regarding
the Cole’s pre-1914 appropriative water right. Moreover, this statement implies
that the Coles may increase their pe-1914 appropriative water right so long as it
is used for domestic and irrigation purposes. Such a conclusion is in direct
conflict with California water law. Additionally, the conclusion contradicts the
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Complaint Unit’s May 23, 2002, Memorandum to File which states that “[t]his
right has not been quantified. . ..” Thus, if the right has not been quantified and
the SWRCB does not know the current or historical demand for domestic and
irrigation, a conclusion that a court would find that the Coles have a valid right
for “full domestic and irrigation purposes” simply cannot be supported by either
the evidence or the law.

“The right of priority . . . .attaches to the definite quantity of water that the
appropriator has put to reasonable beneficial use in consummating his
appropriation.” (Hutchins, The California Law of Water Rights, at p.132.) The
specific quantity of water is one of its most distinctive features. (Id.) Therefore,
assuming that the Coles” have a pre-1914 appropriative water right for Marble
Mountain Ranch, the Coles are only entitled to the quantity of water that has
been continuously diverted and put to a reasonable and beneficial use.

The SWRCB staff has concluded on two separate occasions that any pre-
1914 appropriative water right is limited to approximately 0.11 cubic feet per
second (“cfs”). (See letter dated September 15, 1998 from Harry M. Schueller to
Doug Cole (“Schueller Letter”); and letter dated February 4, 1993 from Katherine
Mrowka to Robert and Mary Young; see also 1963 DWR Bulletin 94-6, Land and
Water Use in Klamath River Hydrographic Unit, Table 4 at p. 55) DWR Bulletin
94-6 states that the total amount of water diverted for use on what is now the
Coles’ property is 362 acre-feet, a portion of which was for hydroelectric
generation for which no pre-1914 appropriative water right exists. Although the
Coles questioned the SWRCB'’s estimate for the water demand for the uses on
Marble Mountain Ranch, the Coles failed to provide any evidence to dispute the
estimated demand and they provided no alternate estimate of a higher demand

When the Coles’ predecessors sought an application to appropriate water
for domestic and irrigation, the SWRCB staff assessed the ranch’s overall
domestic requirement to be 0.02 cfs, or approximately 14-acre feet per year. (See
Letter dated February 4, 1993, from Katherine Mrowka to Robert E. and Mary
Judith Young ) The SWRCB staff further concluded that the water demand for
- irrigation is that which is required to irrigate 7 acres of alfalfa. (Id.) Based upon
these assessments and utilizing standard conversion equations, the Coles’
combined domestic and irrigation water uses can be met with 0.11 cfs.!

Domestic: . 0.02 cfs multiplied by the conversion factor of 1.98 multiplied by 365 days per
year equals approximately 14.4 acre feet per day.

Irrigation: The SWRCB staff has previously determined that 1 cfs for each 80 acres of
irrigated area is considered reasonable for Siskiyou county. (See letter dated
February 4, 1993, from Katherine Mrowka SWRCB staff, to Robert E. and Mary
Judith Young, Coles’ predecessors-in-interest.) Using the SWRCB staff’s
methodology, irrigating 7 acres would requires approximately 0.09 cfs.

Combined: = Combining the irrigation demand of 0.09 cfs with the domestic demand of 0.02
cfs results in an overall demand rate of 0.11 cfs.
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Therefore, if a court of competent jurisdiction held that the Cole’s had a
valid pre-1914 appropriative water right, it would most likely quantify that any
such right does not exceed 0.11 cfs. The highest amount that the Coles could
show that either they or their predecessors have put to a reasonable and
beneficial use.

To the extent the Coles rely solely on the historic Stanshaw pre-1914
appropriative water rights, the Coles rights may be further diminished as the
Coles’ predecessors did not acquire all of the interests in land and water from

- Stanshaw. (See Exhibit C to letter dated August 20, 2001, from Janet Goldsmith
to Harry M. Schueller.) The Coles only obtained a small portion of the original
Stanshaw property. Moreover, the Coles have presented no evidence as to the
quantity of Stanshaw’s pre-1914 appropriative water right that was used on the

~ property now owned by the Coles, or the quantity of water right that was
transferred to the Coles.

Thus, neither the evidence nor California water law supports the
Complaint’s Unit’s Conclusion Number 1. As the Complaint Unit failed to ;
address the quantity of water that may be diverted under a claim to a pre-1914
appropriative water right for irrigation and domestic uses, the subsequent
conclusion regarding the incidental use of water for power generation amounts
to pure speculation.

B. Response to Conclusion Number 2

KFA agrees with Conclusion Number 2 which states in part that
“[e]vidence has not been submitted to substantiate a pre-1914 appropriative
right for power purposes . . .”

C. Response to Conclusion Number 3

‘ ’_KFA disagrees with Conclusion Number 3, which states that:

With the current irrigation system, most diversions for power
purposes during the low-flow periods of the year are incidental to
domestic and irrigation needs.

The primary problem with Conclusion Number 3 stems from the
Complaint Unit’s Conclusion Number 1, which failed to quantify the pre-1914
appropriative water right. By providing an “open ended right”, there is no way
to determine or conclude that the diversions for power purposes are incidental to
‘the Coles’ domestic and irrigation needs.

Based upon the Coles’ Application (A029449), the Coles claim a need for 3
cfs for power production. As the Coles’ pre-1914 appropriative water right does
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not exceed 0.11 cfs, such power generation cannot be characterized as incidental
to the Coles” domestic and irrigation needs. If the Coles’ diversion for power
purposes were incidental to their diversion for consumptive uses, there would
not be the significant “return flow” from the Coles’ property into Irving creek
that exceeds the amount of water flowing in Stanshaw Creek below the Coles’
diversion.

The Coles have indicated that if they limit their diversion from Stanshaw
Creek to the amount used only for domestic and irrigation, it is not enough water
to operate their hydroelectric generator. This is supported by the fact that on the
day of the October 16, 2001, field investigation, the Coles were diverting 50
- percent of the stream flow and none of it was being applied towards power
generation. Therefore, the evidence simply cannot support a finding that the
Coles’ purported need for 3 cfs for power generation is incidental to any pre-1914
right they may have for domestic and irrigation uses. In fact, the evidence, and
the Coles” own admissions support the conclusion that in order for the Coles to
generate power, they must divert water from Stanshaw Creek at a rate
substantially higher than any rate they may claim under a pre-1914 appropriative
water right for domestic and irrigation purposes.

D. Resp" onse to Conclusion Number 4

Klamath Forest Alliance agrees with the Conclusion Number 4. It should
be noted, however, that more than just prima facia evidence supports the
conclusion that lower Stanshaw Creek provides critical habitat. Uncontested
expert opinions from the California Department of Fish and Game (“DFG”), the
National Marine Fisheries Service (“NMFS”), Toz Soto, a fisheries biologist with
the Karuk Tribe, and Terry D. Roelofs, Professor, Department of Fisheries
Biology, Humboldt State University, support Conclusion Number 4. Despite
repeated opportunities, the Coles have submitted no evidence to the contrary.

E. Response to Conclusion Number 5

It is the responsibility of the public agencies to protect public trust
resources. (See National Audubon Society v. Superior Court (1983) 33 Cal. 419, 426
(“before . . . agencies approve water diversions they should consider the effect of
such diversions upon interests protected by the public trust, and attempt, so far
as feasible, to avoid or minimize any harm to those interests”).) The letter and
intent of public trust doctrine cannot, nor was it intended to be upheld only by
public agencies demanding proof from the non-profit sector when a public trust
resource is in jeopardy of being harmed. A private individual or entity seeking
to appropriate a public trust resource must bear the burden of demonstrating
compliance with the public trust doctrine.
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The SWRCB’s complaint unit provides no evidence to support a bypass
flow recommendation of .7 cfs, or the assertion that, “Bypass flows on the order
of 1/2 to 1 cfs should produce essentially the same amount and quality of habitat
~ as flows on the order of 2-3 cfs.” (See May 23, 2002, Memorandum to File from
Charles A. Rich and Michael Contreras, at p. 10.) Flow connectivity and the
presence of juvenile fish on a given day, do not, in and of themselves, prove that
a habitat has not been degraded.

Federal, state, tribal and independent fisheries biologists have indicated
that the Coles’ current diversion decreases the availability and quality of habitat
in Stanshaw Creek. The California Department of Fish and Game, (DFG),
recommended a year-round bypass flow of 2.5 cfs to be measured at the culverts
below Highway 96. DFG acknowledged that steelhead and coho exist in the
portion of the creek below Hwy 96, and stated that factors considered in making
their recommendation included a desire to maintain cold temperatures in the
creek, and an “adequate channel” for fish to access the creek from the Klamath
River. DFG also stated that it, “may require additional bypass flows in the future
if conditions change such that 2.5 cfs is no longer adequate to allow salmonid
passage at the mouth of Stanshaw Creek.”

DFG rightfully retained the right to change the bypass flow
recommendation because the mouth of Stanshaw Creek naturally forms at least 3
channels before it enters the river. When combined with naturally low flows
during dry months, the Coles’ diversion would, in the absence of periodic
manual channeling of the creek’s mouth, prevent salmonids from traveling
between Stanshaw Creek and the Klamath River. With unimpeded flows
however, fish can access the creek from the Klamath River year-round without
manual channeling.

The National Marine Fisheries Service, (NMFS), recommended a
minimum bypass flow of 1.5 cfs downstream of the point of diversion, requested
that tailwater from the Coles” hydroelectric plant be returned to Stanshaw Creek
and reserved the right to modify their recommendation, “when CalTrans
provides salmonoid passage through the Highway 96 culvert.” NMFS cited the
preservation of “Thermal refugia” at the mouth of Stanshaw Creek as a primary
concern. NMFS also noted that an 8-inch salmonid was stranded in the Coles’
diversion flume during the field investigation and requested that measures be
taken to prevent such strandings.

Toz Soto, a Fisheries Biologist for the Karuk Tribe’s Department of
Natural Resources has addressed several concerns associated with the Coles’
diversion. In a November 30, 2001 statement about Stanshaw Creek, Mr. Soto
wrote:
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Salmonids using the creek include endangered coho
salmon, steelhead (resident and anadromous) and
chinook salmon. With proper flow, habitat in
Stanshaw creek is suitable for summer and winter
rearing coho salmon. During summer months,
mainstem Klamath River water temperatures can
become intolerable and salmonids must find cold-
water thermal refugia areas associated with tributary
mouths (Stanshaw Creek). Large boulders near the
mouth of the creek combined with adequate cold-
water flow coming from Stanshaw Creek could
provide habitat suitable for adult summer steelhead
and spring chinook holding. Cold-water plumes at
creek mouths provide critical thermal refugia for out
migrant juvenile salmonids and returning adults.
Loss of flow from Stanshaw Creek limits the size of
the cold-water plume at the mouth and limits access
up the creek for cold water seeking salmonids.

Mr. Soto went on to address a number of other problems with the
diversion. These include, but are not limited to, 1) the possible dewatering of
established spawning sites, 2) limited access to the creek for adult and juvenile
fish, 3) the entrapment of resident fish in the Coles diversion ditch, 4) reduced
flows and stream velocity which limit adult spawning and nest building
opportunities in lower Stanshaw Creek, and 5) the release of sediment into
Stanshaw Creek from the diversion ditch.

The SWRCB’s complaint unit disregarded all of the aforementioned expert
input and based its bypass flow recommendations on an arbitrary assessment of
the flow sufficient for the movement of juvenile fish below the culverts.

‘According to Dr. Terry D. Roelofs, a renowned professor of fisheries
biology at Humboldt State University, reducing summer flow in the portion of
- Stanshaw Creek between highway 96 and it’s confluence with the Klamath River,
“decreases the amount of habitat available for coho salmon and may lead to
increased daily temperatures, both of which could constitute a take of this
federally listed species.”

The Complamt Unit’s conclusion and recommendation for a 0.7-cfs is
based upon staff’s field observation and completely ignores the evidence and
recommendations provided by the agencies responsible for protecting the
resources in lower Stanshaw Creek.

The SWRCB's actions allowing the unlawful diversion of water from
Stanshaw that results in a take of a protected species constitutes a violation of
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take prohibition of section 9 of the Endangered Species Act, 16 U.S.C. § 1538. (See
Strahan v. Coxe, 127 F.3d 155, 163 (st Cir. 1997), cert. denied, 119 S.Ct.81, and cert.
denied, 119 S.Ct. 437 (1998) (when a state affirmatively allows fishing activities to
occur through licensing or other measures, and those activities are likely to result
in entanglement of protected species, the responsible agency is in violation of the
section 9 take prohibition); (Loggerhead Turtle v. Volusia County, 148 F.3d 1231,
1249 (11th Cir. 1998), cert. denied, 119 S.Ct. 1488 (1999) (the failure of
government entities to prohibit or restrict activities that are likely to take listed
species can be a violation of section 9 of the Endangered Species Act).) The same

" rationale that caused the court in Strahan to find that Massachusetts violated the

Endangered Species Act by licensing gillnet and lobster pot fishing likely to
result in the entanglement of right whales applies to the Complaint Unit’s
decision to allow the Coles to continue an unlawful diversion that is likely to
result in a take of a listed species.

F. Response to Conclusion Number 6

KFA disagrees with Conclusion Number 6 which states that “[m]easuring
flows on a regular basis in Stanshaw Creek is not practical. All the protestants to
the Coles’ Application to Appropriate water, including NMFS and DFG, have
demanded the instillation of a flow-measuring device as a dismissal term. Such
devices are inexpensive, and locations such as the culverts under Highway 96
and the rock flumes above and below the Coles’ point of diversion are conducive
to their use.

G. Response to Conclusion Number 7

KFA agrees that all sides in this dispute would benefit if a physical
solution were implemented, but not if the solution entails the frivolous use of
hydropower to the detriment of rare and threatened species. KFA proposes that
the Coles use water and power more efficiently, and that they adopt a method of
power generation that does not adversely impact critical habitat. To this end, the
SWRCB should direct the Coles to research the alternatives to the current
operation.? If the Coles cannot devise a way to produce hydropower without
adversely impact habitat, then the Coles must adopt an alternative to
hydropower. The Coles’ property is situated in an exposed, south facing location
ideal for solar power. Some combination of solar, wind and/or efficient internal
combustion generators are all viable alternatives.

2 It should be noted that the Coles’ could have halved their water
consumption by merely utilizing all 400 feet, rather than 200 feet of the drop
available between their 1,200 foot point of diversion and the 800 foot low-point
on their property.
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Whatever the ultimate source of the Coles’” water, the Coles must take
steps to utilize it more efficiently. Following recommendations from the
SWRCB'’s Complaint Unit, water should be transported by pipe to prevent loss,
and to the diversion to be halted when water is not in use. This also permits the
use of sprinklers, which are far more efficient than flood irrigation.

One of the most effective ways for people living off the grid to conserve
power is to utilize a battery bank to store power when excess is being produced.
Peak energy needs can then be met by combining the use of stored power and
produced power. This allows residences and businesses to maintain power
production facilities that produce a fraction of the watts they need during peak
usage. And a large portion of the time, a residence or business can operate
exclusively off of a battery bank.

With the exception of the Marble Mountain Ranch, all residences and
businesses known to KFA which operate off the grid, utilize most, if not all of the'
aforementioned power conservation methods. According to NMEFS officials,
grants are available for reallocation of power generation capacity. Tribal,
SWRCB and DFG employees have offered to help the Coles locate and apply for
grants to bring their operation into compliance with the law. It appears that
many options are available to the Coles if they would pursue them.

Considerable benefit would accrue to the public trust resources of Stanshaw
Creek if the Coles’ implemented an appropriate physical solution.

II. THE COMPLAINT UNIT'S RECOMMENDATIONS ARE NOT
SUPPORTED BY EVIDENCE

A. Recommendation Number 1

The Complaint Unit’s recommended actions allow the Coles to continue
their unlawful diversion of water from Stanshaw Creek unless the Coles
maintain a flow in lower Stanshaw Creek below Highway 96 of approximately
0.7 cfs. The 0.7 cfs bypass requirement, however, is not based upon any scientific
evaluation of the needs of Stanshaw Creek and the public trust resources that
rely upon flow from Stanshaw Creek, including coho salmon, a threatened
species. (See 50 C.E.R. § 102(a)(4).) The 0.7 cfs bypass requirement is based
solely upon the SWRCB staff’s observations of the flows at the time of the field
investigation. In contrast, DFG stated that a 2.5-cfs bypass flow must be required
in order to maintain existing instream habitat conditions in Stanshaw Creek for
coho salmon and steelhead. (See November 21, 2001, Memorandum from
Donald B. Koch, Regional Manager, to Edward C. Anton, at p. 2.) Additionally,
NMEFS’ investigation resulted in a recommendation that a 1.5 cfs bypass flow be
maintained at all times.
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Recommendation 1 is also not supported by the evidence as it references a
post-1914 appropriative right derived from Application 29449. The Coles have
derived no right to divert water from this application as the SWRCB has not
approved the application. Prior to approving the application, the SWRCB must
make a determination as to whether unappropriated water is available, and
whether the diversion would impact public trust resources and/or other vested
water rights.

B. Recommendation Number 2

Recommendation 2(a) provides for the Coles to visually estimate the
bypass requirement. Not only is the recommended bypass not supported by
evidence, but even if it were implemented, a visual estimation of the bypass
provides no ability to ensure compliance with the requirement, or any other
appropriate bypass requirement. The SWRCB’s recommendation does not
indicate how the 0.7 cfs would be monitored or enforced. This is a particular
concern to KFA and others as the Coles have expressed their disagreement with
any bypass requirements. NMFS recommended that the Coles should be
required to install and maintain permanent staff gages at the point of diversion.
The installation of such gages would also allow for further investigation as to
whether the quantity of water diverted for power generation is in fact simply
incidental to the Coles” domestic and irrigation needs.

With regards to recommendation 2(b), any diversion, full diversion of the
of the Creek into the Coles ditch would have significant impacts to Stanshaw
Creek from the point of diversion to Highway 96. Approval of any such
diversion facilities must undergo environmental review under CEQA, and may
require formal consultation with the U.S. Forest Service under section 7 of the
ESA. (16 US.C. §1536.)

C. Recommendation Number 3

Recommendation 3 states that KFA’s complaint against the Coles should
be closed. For the reasons stated throughout this response, KFA strongly
disagrees with this recommendation. As the Complaint Unit’s conclusions and
recommendations fail to adequately address the issues raised by the SWRCB
staff, NMFS, DFG, and KFA, the complaint should not be closed.

III. The SWRCB Has Failed to Rule on the Coles’ Pending Application

The Coles’ current Application (A029449) was accepted by the SWRCB on
March 27, 1989. In 13 years, however, the SWRCB has failed to conduct a hearing
on this application or conduct any environmental review pursuant to the
California Environmental Quality Act, Public Resources Code, section 21000 et
seq. Moreover, despite the current controversy regarding the Coles’ diversion
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and the impacts to a federally listed species, the SWRCB has provided no
indication as to when it intends to conduct hearings on the application or release
an environmental document for public review. In the meantime, the SWRCB is
allowing the Coles to continue diverting water from a watershed that provides
critical habitat to a threatened species.

Quite frankly, much of the current controversy surrounding the Coles’
unlawful diversion from Stanshaw Creek can be attributed to the SWRCB's delay
in processing the Coles’ application and the Coles’ lack of diligence in pursuing
the application and completely any necessary environmental review. Had the
SWRCB acted upon this application in a timely fashion, then the environmental
impact report would have been prepared and circulated for public review.
Instead, the SWRCB's decision to indefinitely allow the Coles’ to continue the
unlawful diversion amounts to de facto approval of the application without any
necessary environmental review.

If the SWRCB does not have the financial resources to conduct the
necessary environmental impact report for the Coles” application, then the
- SWRCB should direct the Coles to deposit an appropriate sum of money for the
SWRCB to hire an outside consultant to prepare the EIR. If the Coles or the
SWRCB decide not to conduct the environmental review, then the application
should be immediately dismissed and the Coles directed to cease all unlawful
diversions of water from Stanshaw Creek.

IV. CONCLUSION

The Complaint Unit’s May 23, 2002, Memorandum to File states in part
that: ‘

If the diversion is being made pursuant to a pending application for
which a permit is being diligently pursued and “prima facie”
evidence is available suggesting that the diversion may be causing
adverse impacts to public trust resources, the Division will
typically direct the diverter to take action to prevent or mitigate the
impacts or, if necessary, terminate the diversion. (Memorandum to
File at p. 8.)

Although in the present action, the Coles have a pending application to
appropriate water for power generation, the pending application has not been
diligently pursued by either the Coles or the SWRCB. The Coles’ application has
languished for over 13 years, no environmental review has been conducted, no
hearings have been conducted, and no hearing date has been set. Additionally,
as demonstrated in this response, as well as in KFA’s November 30, 2001, letter,
and in DFG and NMFS's respective comment letters, prima facie evidence exists to
support a finding that the Coles’ unlawful diversion adversely impacts public
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trust resources, including coho salmon, a federally listed species. Moreover, the
Complaint Unit’s recommendation for a 0.7 cfs bypass is not supported by any
evidence, and in fact directly contradicts the evidence and recommendations
submitted by DFG and NMFS. Therefore, based upon the foregoing, the SWRCB
should direct the Coles to cease and desist all unlawful diversions.

Donald B. Mooney ~
Attorney

cc:  Janet Goldsmith
Doug and Heidi Cole
Ron Prestly, Department of Fish and Game
Tim Broadman, National Marine Fisheries Services
Margaret Tauzer, National Marine Fisheries Services
William M. Heitler, United States Forest Service, Orleans Ranger District
Jim De Pree, Siskiyou County Planning Department
Konrad Fisher
T. James Fisher, Fisher Logging Co.
Toz Soto, Karuk Tribe, Department of Natural Resources
Mr. Edward C. Anton, Chief, SWRCB Division of Water Rights
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NATIONAL MARINE FISHERIES SERVICE
Southwest Region

777 Sonoma Avenue, Room 325
Santa Rosa, California 95404

In Response Rcfer To:
July 8,2002 151416~ SWR-02-SR-6338:SKL

Mzr. Michael Contreras

State Water Resources Control Board
Division of Water Rights

P.O. Box 2000

Sacramento, California 95812-2000

Dear Mr. Contreras:

Thank you for cxtending the comment period for your letter in regards to your investigation into
water rights complaint submitted by the Klamath Forest Alliance alleging unreasonable
diversion.

The National Marine Fisheries Service is surprised that SWRCB Complaints Unit has not fully
considered the comments by either NMFS or the California Department of Fish and Game
(CDFG) in this case. We are forced to disagree with the SWRCB Complaint Unit’s conclusions.

NMFS has not been presented any evidence that the Coles have pre-1914 water rights for
domestic, irrigation, and hydroelectric generation. It js our understanding that only 0.1 cfs has
been used historically, whercas 3 cfs is required for hydroelectric gencration. If this is not the
case, NMFS rcquests that documentation.

The SWRCB bypass flow of 0.7 cubic fect per second (cfs) is based solely on a single
measurement of the stream at the time of the site visit last October. It therefore does not account
for long term stream discharge pattern of Stanshaw Creek and is clcarly inadequate. While
Stanshaw Creck is not gaged, its flow magnitude, frequency, duration, and timing can be
estimated by prorating by area a nearby gaged stream. Margaret Tauzer of NMES Arcata has
estimated the median, minimum, and average flows in cfs of Stanshaw Creek during August,
September, and October (the driest months) based upon prorated estimates from the USGS gage
records of Ti Creek. They are:

August September  October
Median 2.99 2.58 3.05
Minimum 2.58 2.04 1.02
Avcrage 3.16 2.63 4.09

R o
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In addition to inadequate bypass flows, the SWRCB complaint unit’s proposed conditions do not
protect federally listed species. First, there is no provision to return the diverted flow back to
Stanshaw Creek. Without these flows, the summer thermal refuge at the mouth of Stanshaw
Creek will warm sooner and be warmer, degrading its value to juvenile coho salmon. These
degraded conditions increase the likelihood of take of a federally listed species. The Coles
verbally offered to retum flows to Stanshaw Creek during the ficld site visit, so NMFS does not
understand why this provision is not included. NMFS’ bypass recommendation was contingent
upon returning diverted flow to Stanshaw Creek to maintain the thermal refuge at its mouth.
Therefore, we reiteratc our recommendation to return diverted flow back to Stanshaw Creek.

The SWRCB Complaints Unit proposed solution also does not mention adequate fish screening
at the point of diversion (POD) to prevent entrainment of fish. Adequate fish screening was
included as conditions to remove our protest. '

Finally, NMFS does not sec how visual estimation of flow in the creek can be implemented as a
condition. This would make any monitoring or compliance meaningless.

Thank you for your cooperation in the above. We look forward to continued opportunities for
NMES and the State Water Resources Control Board to cooperate in the conservation of listed
species. If you have any questions or comments concerning the contents of this letter please

contact Dr. Stacy K. Li at (707) 575-6082.

ames R. Bybce
Habitat Manager
Northern Califomnia

Sincerely,

cc: Doug and Heidi Cole
Margaret Tauzer, PRD, NMFS, Arcata
Tim Broadman, Law Enforcement, NMFS, Arcata
Ron Prestly, CDFG, Redding
William Heitler, USES
Jim De Pree, Siskiyou County Planning Department
Konrad Fisher
Karuk Tribe of California
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In Response Refer To:
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Mr. Michael Contreras

State Water Resources Control Board
Division of Water Rights

P.O. Box 2000

Sacramento, California 95812-2000

Dear Mr. Contreras:

Thank you for extending the comment period for your letter in regards to your investigation into
water rights complaint submitted by the Klamath Forest Alliance alleging unreasonable
diversion.

The National Marine Fisheries Service is surprised that SWRCB Complaints Unit has not fully
considered the comments by either NMFS or the California Department of Fish and Game
(CDFGQG) in this case. We are forced to disagree with the SWRCB Complaint Unit’s conclusions.

NMES has not been presented any evidence that the Coles have pre-1914 water rights for
domestic, irrigation, and hydroelectric generation. It is our understanding that only 0.11 cfs has
been used historically, whereas 3 cfs is required for hydroelectric generation. If this is not the
case, NMFS requests that documentation.

The SWRCB bypass flow of 0.7 cubic feet per second (cfs) is based solely on a single
measurement of the stream at the time of the site visit last October. It therefore does not account
for long term stream discharge pattern of Stanshaw Creek and is clearly inadequate. While
Stanshaw Creek is not gaged, its flow magnitude, frequency, duration, and timing can be
estimated by prorating by area a nearby gaged stream. Margaret Tauzer of NMFS Arcata has
estimated the median, minimum, and average flows in cfs of Stanshaw Creek during August,
September, and October (the driest months) based upon prorated estimates from the USGS gage
records of Ti Creek. They are:

August September ~ October
Median 2.99 2.58 3.05
Minimum  2.58 2.04 1.02

Average 3.16 2.63 4.09
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In addition to inadequate bypass flows, the SWRCB complaint unit’s proposed conditions do not
protect federally listed species. First, there is no provision to return the diverted flow back to
Stanshaw Creek. Without these flows, the summer thermal refuge at the mouth of Stanshaw
Creek will warm sooner and be warmer, degrading its value to juvenile coho salmon. These
degraded conditions increase the likelihood of take of a federally listed species. The Coles
verbally offered to return flows to Stanshaw Creek during the field site visit, so NMFS does not
understand why this provision is not included. NMFS’ bypass recommendation was contingent
upon returning diverted flow to Stanshaw Creek to maintain the thermal refuge at its mouth.
Therefore, we reiterate our recommendation to return diverted flow back to Stanshaw Creek.

The SWRCB Complaints Unit proposed solution also does not mention adequate fish screening
at the point of diversion (POD) to prevent entrainment of fish. Adequate fish screening was
included as conditions to remove our protest. '

Finally, NMFS does not see how visual estimation of flow in the creek can be implemented as a
condition. This would make any monitoring or compliance meaningless.

Thank you for your cooperation in the above. We look forward to continued opportunities for
NMFS and the State Water Resources Control Board to cooperate in the conservation of listed
species. If you have any questions or comments concerning the contents of this letter please
contact Dr. Stacy K. Li at (707) 575-6082.

Sincerely,

dpmie Bybe—

es R. Bybee
Habitat Manager
Northern California

cc: Doug and Heidi Cole
Margaret Tauzer, PRD, NMFS, Arcata
Tim Broadman, Law Enforcement, NMFS, Arcata
Ron Prestly, CDFG, Redding
William Heitler, USFS
Jim De Pree, Siskiyou County Planning Department
Konrad Fisher
Karuk Tribe of California
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From: Don Mooney <dbmooney@dcn.davis.ca.us>

To: Michael Contreras <mcontreras@waterrights.swrcb.ca.gov>
Date: 6/21/02 3:19PM

Subject: Stanshaw Creek

Michael,

This email serves to confirm our telephone conversation this morning
wherein you agreed that since the 30 days in which to respond falls on the
weekend, that the Klamath Forest Alliance has until Monday, June 24 to file
its response and objections.

Don
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Division of Water Rights
1001 I Street, 14® Floor * Sacramento, California 95814 « (916) 341-5307

Winston H. Hickox Mailing Address: P.O. Box 2000 * Sacramento, California » 95812-2000 ’ Gray Davis
Secretary for FAX (916) 341-5400 « Web Site Address: http://www.swrcb.ca.gov Governor
Environmental Division of Water Rights: http://www.waterrights.ca.gov
Protection
In Reply Refer to:
363:MC:262.0(47-40-01)
MAY 2 8 2002
Klamath Forest Alliance Mr. Doug and Mrs. Heidi Cole
c/o Law offices of Donald B. Mooney c/o Ms. Jan Goldsmith
129 C Street, Suite 2 Kronick, Moskovitz, Tiedemann & Girard
Davis, CA 95616 400 Capitol Mall, 27th Floor

Sacramento, CA 95814-3363

Ladies and Gentlemen:

WATER RIGHTS COMPLAINT SUBMITTED BY THE KLAMATH FOREST ALLIANCE -
ALLEGING UNREASONABLE DIVERSION

Complaint Unit staff of the Division of Water Rights have completed their investigation of the
complaint lodged by the Klamath Forest Alliance (KFA) against Doug and Heidi Cole

(dba Marble Mountain Ranch). A copy of the Staff Report of Investigation regarding this matter
is enclosed. Complaint Unit staff reached the following conclusions:

1.

A court of competent jurisdiction would most likely confirm that the Coles have a valid
pre-1914 appropriative right to divert water from Stanshaw Creek for full domestic and
irrigation purposes at the Marble Mountain Ranch.

Evidence has not been submitted to substantiate a pre-1914 appropriative right for power
purposes but A029449, if approved, should cover all diversions for power purposes.

With the current irrigation system, most diversions for power purposes during the low-flow
periods of the year are incidental to domestic and irrigation needs.

Prima facie evidence is available to indicate that lower Stanshaw Creek does provide habitat
for “thermal refuge” when temperatures in the Klamath River become detrimental to the
health and well being of fish life.

Bypasses similar to those present during the field investigation should provide adequate
habitat for thermal refuge purposes.

Measuring flows on a regular basis in Stanshaw Creek is not practical. Any requirement to
measure minimum bypass flows should not be established unless the requirement
acknowledges that a sufficient diversion of water will be allowed into the Coles’ ditch to
cover both the diversion and bypass requirement with subsequent measurement and
release of a bypass back into the stream.

Considerable benefit might accrue to all sides of this dispute if an appropriate physical
solution were to be implemented.

California Environmental Protection Agency

"The energy challenge facing California is real. Every Californian needs to take immediate action to reduce energy consumpti€®Q0782
For a list of simple ways you can reduce demand and cut your energy costs, see our Web-site at http://www.swrcb.ca.gov.”



® ®

Klamath Forest Alliance 2 MAY 2 3 2002
Mr. Doug and Mrs. Heidi Cole

Based on these conclusions, Complaint Unit staff believe the following actions are appropriate:

1. That the Coles be directed to cease all diversion of water whether pursuant to a pre-1914
appropriative claim of right or post-1914 appropriative rights derived from Application 29449
or Small Domestic Registration D0O30945R unless sufficient fiow is passed below their
Point of Diversion to maintain a flow in lower Stanshaw Creek below the Highway 96
culverts similar to that present during the October 16, 2001, field investigation (~0.7 cfs).

2. That the required bypass flow be determined in one of two fashions:

a) if full diversion of the creek into the Coles’ ditch is not allowed, the flow should be
visually estimated so that sufficient flow would be available to fill a small, hand-dug ditch
between the terminal pool of Stanshaw Creek and the Klamath River; or

b) if full diversion of the creek into the Coles’ ditch is allowed, a device shall be installed
capable of bypassing sufficient flow to maintain 0.7 cfs in the creek below the Highway 96
culverts before any water is passed down the diversion ditch to Marble Mountain Ranch.

3. That the complaint filed by KFA against the Coles be closed.

4. That the parties give serious consideration to a physical solution similar to that discussed in
the Staff Report of Investigation.

If either party to the complaint disagrees with the conclusions reached by Complaint Unit staff,
please let me know of the points with which you disagree and the specific evidence you believe
is available to substantiate or justify a different conclusion or action. If we do not hear from you
within 30 days from the date of this letter, we will assume that you agree with the conclusions
and recommendations contained therein. If the Coles are unable to produce evidence to justify
a different recommendation, failure on their part to maintain the bypass flows as specified may
result in appropriate enforcement action without further notice. Similarly, if the KFA is unable to
provide evidence to justify a different course of action, this complaint would be subject to
closure without further notice.

If you have any questions regarding this matter, please contact me at (916) 341-5307.
Sincerely,

/% O -

Michael Contreras
Complaint Unit

Enclosures

cc: See next page.
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Klamath Forest Alliance 3
Mr. Doug and Mrs. Heidi Cole

CC.

Mr. Doug and Mrs. Heidi Cole
92250 Highway 96
Somes Bar, CA 95568

Department of Fish and Game
Environmental Services

c/o Mr. Ron Prestly

601 Locust Street

Redding, CA 96001

National Marine Fisheries Service

Santa Rosa Field Office

Attention Tim Broadman
Margaret Tauzer

777 Sonoma Avenue, Room 325

Santa Rosa, CA 95404

William M. Heitler, District Ranger
U.S. Department of Agriculture
Orleans Ranger District

P.O. Drawer 410

Orleans, CA 95556-0410

Mr. Jim De Pree

Siskiyou County Planning Department
P.O. Box 1085

Courthouse Annex

Yreka, CA 96097

Mr. Konrad Fisher
3210 Klingle Road NW
Washington, D.C. 20008

Karuk Tribe of California
Department of Natural Resources
Attention Mr. Toz Soto

P.O. Box 282

Orleans, CA 95556

WR-6

MAY 2 3 2002
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Division of Water Rights
. . 1001 I Street, 14® Floor » Sacramento, California 95814 « (916) 341-5377
Winston H. Hickox Mailing Address: P.O. Box 2000 * Sacramento, California * 95812-2000 Gray Davis
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Environmental Division of Water Rights: http://www.waterrights.ca.gov

Protection

Memorandum to File

To: File Number 262.0 (47-40-01) Date:
MAY 2 3 2002
7 . N
From: Charles A. Rich, Chief i | Contreras
Complaint Unit Environmental Specialist |l

Complaint Unit

SUBJECT: WATER RIGHTS COMPLAINT LODGED BY THE KLAMATH FOREST
ALLIANCE AGAINST DOUG AND HEIDI COLE REGARDING DIVERSION OF
WATER FROM STANSHAW CREEK IN SISKIYOU COUNTY

BACKGROUND

The Division of Water Rights (Division) received a complaint on June 18, 2001 from the
Klamath Forest Alliance against Doug and Heidi Cole. This complaint contains the
following allegations:

1. The Cole’s diversions are unauthorized as they exceed pre-1914 appropriative rights
and the Cole’s have no post-1914 appropriative rights for power diversions, as a
permit has not been issued pursuant to pending Application A029449; and

2. The Cole’s diversions adversely impact public trust resources in an unreasonable
manner.

Ms. Janet Goldsmith, legal counsel for the Coles, responded to this complaint via a
letter dated August 20, 2001. This response contains the following assertions:

1. The Cole’s diversions have been continuous since before 1914 and are covered by
a valid pre-1914 appropriative claim of right.

2. The complainant has not provided any factual evidence indicating that the Cole’s
diversions are adversely impacting fishery resources in either Stanshaw Creek or
the Klamath River.

FIELD INVESTIGATION

On October 17, 2001, staff of the Complaint Unit conducted a field investigation for the
subject complaint. Prior to meeting the parties, Complaint Unit staff undertook a flow
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measurement in Stanshaw Creek approximately 60 feet downstream of two culverts that
pass underneath Highway 96. A flow of 0.61 cubic feet per second (cfs) was measured
using a current velocity meter. Water temperature was measured at 8:30 a.m. to be
52°F. The twin, semicircular culverts that carry the creek under Highway 96 are
approximately 320 feet long, 6 feet high, and 10 feet wide each. The slope of the floor
of these culverts is about 9%. All of these measurements were made with the aid of a
laser range finder and/or tape measure. No debris was observed in the culverts,
indicating that they were designed to be and function quite well as self-cleaning
conduits.

Complaint Unit staff then located the downstream end of the tailwater ditch coming from
the Cole property a short distance above the point where unused water is discharged to
Irving Creek. Flow was measured to be 0.1 cfs with a current velocity meter. Water
temperature was measured to be 54°F.

Complaint Unit staff next met with the parties at the Marble Mountain Ranch dinning
room. Approximately 30 individuals participated representing the following entities:

¢ the Coles; including Mr. & Mrs. Cole and their legal counsel, Jan Goldsmith,

¢ the Klamath Forest Alliance (KFA); including Felice Pace for the KFA and their legal
counsel, Don Mooney,

¢ representatives of the California Department of Fish & Game (DF&G),

¢ representatives of the National Marine Fisheries Service (NMFS); including
Dr. Stacy Li,

¢ the Karuk Tribe; including Toz Soto, their fisheries biologist, several tribal elders and
numerous tribe members,

¢ Konrad Fischer, son of James Fischer, who owns the property along the southern
bank of Stanshaw Creek between Highway 96 and the Klamath River, and the
caretaker for this property who lives there on a continuous basis, and

e Charles Rich and Michael Contreras from the Division’s Complaint Unit

Complaint Unit staff started the meeting by explaining the typical complaint process:

1) complaint is filed,

2) answer is requested,

3) answer to complaint is provided at the option of the respondent,

4) Complaint Unit staff conduct field investigation if necessary, and

5) a Report of Investigation is prepared and transmitted to the parties along with
recommendations for action regarding the complaint.

Complaint Unit staff also explained the adjudicatory authority of the State Water

Resources Control Board (SWRCB) with respect to pre-1914 appropriative rights. The
pre-1914 appropriative claims of right of the Coles were discussed.
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After this discussion, several parties stated that they believe the Cole’s diversions are
adversely impacting anadromous fish that frequent Stanshaw Creek. Complaint Unit
staff pursued this topic and asked what evidence is available to support these
allegations. The parties present were unable to identify much evidence. They indicated
that no formal studies regarding public trust resources in Stanshaw Creek have been
undertaken. Visual observations of juvenile fish in the creek have been made. Several
biologists indicated that they believe lower Stanshaw Creek provides a thermal refuge
or “refugia” for juvenile fish when temperatures in the Klamath River reach lethal levels.
They stated that sufficient flow to maintain a continuous connection with the river are
very important.

Some of the parties also argued that Stanshaw Creek may provide spawning habitat for
adult salmon or steelhead trout. However, they were unable to provide any substantial
evidence in support of these allegations.

Complaint Unit staff asked if the Cole’s tailwater that is discharged into Irving Creek
provides more benefit to fish life in Irving Creek than it would to fish life if left in
Stanshaw Creek. All of the biologists present indicated that Irving Creek has sufficient
water to provide adequate habitat. Adding water diverted from Stanshaw Creek would
not increase this habitat significantly. They felt, however, that leaving the water in
Stanshaw Creek would be more beneficial if additional areas of thermal refuge were
generated as a result.

After the discussion in the dining room ended, the parties proceeded to the Cole’s
powerplant and then on to the point of diversion (POD) on Stanshaw Creek. The flow
was too low to generate power but water was being bypassed around the plant for
irrigation. Complaint Unit staff visually estimated this flow to be approximately 0.6 cfs.
The flow in Stanshaw Creek immediately upstream of the POD was measured with a
current velocity meter to be 1.16 cfs. The creek in this reach consists of large boulders
that form a fairly continuous group of cascading pools. There was no section where a
highly accurate flow measurement could be made due to the steep grade and large
numbers of rocks, many of which can be washed downstream during high flow events.
The flow in the diversion canal just below the POD was measured to be 0.68 cfs using a
current velocity meter.

The inspection party then proceeded to the lower reach of Stanshaw Creek along the
property owned by Mr. Fischer. The creek would normally end in a small pool that is
separated at low flows from the river by a sand bar on which extensive amounts of
phreatophytic vegetation exists. The Fisher’s caretaker indicated that he maintains a
hand-dug channel between this pond and the river along the downstream periphery of
the sand bar during the summer, low-flow period, to enable juvenile fish to enter the
lower reach of the creek. Flow in the creek about 100 — 200 feet above the terminal
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pool was estimated' to be no more than 0.41 cfs. Water temperature was measured
during the mid-afternoon period to be 56°F. At low flows?, the entire reach of Stanshaw
Creek between the highway and the confluence with the Klamath River is essentially a
series of cascading pools. The stream in this reach is covered by a dense riparian
canopy. Complaint Unit staff asked Dr. Li if juvenile fish would have a difficult time
accessing these pools with the existing flows as there were no runs or riffles present,
only cascades between each pool. Dr. Li stated that juvenile fish would have no
problem accessing the pools with the flows occurring during the inspection. The
inspection ended at this time.

ANALYSIS

The following issues need to be addressed in order to resolve the current complaint:

1. Unauthorized diversion
2. Adverse impacts to prior right holders
3. Unreasonable impacts to public trust resources

Unauthorized Diversion of Water

The KFA contends that the Coles do not have sufficient pre-1914 appropriative rights to
justify current diversions. The Cole's legal counsel has responded by claiming pre-1914
appropriative rights for all diversions. Past correspondence prepared by various
individuals within the Division has contained questions about the validity of these
claims. However, the SWRCB does not have adjudicatory authority regarding pre-1914
appropriative rights. When allegations are made that a pre-1914 appropriative right
does not exist or is inadequate to justify all existing diversions, Complaint Unit staff
analyze the situation to see if they believe sufficient evidence is available to dispute the
claimed rights such that a court of competent jurisdiction would likely agree. If such
evidence exists, Complaint Unit staff typically recommend that the diverter be asked to
take action to rectify the unauthorized diversion. If the diverter fails to take adequate
action, appropriate enforcement action may follow.

At the meeting previous to the physical investigation, Complaint Unit staff explained that
recently provided evidence by the Cole’s legal counsel in response to the complaint
appeared to support a claim that diversion from Stanshaw Creek to the Marble

' - The stream did not contain a smooth flowing section in this reach in which to take a standardized flow
measurement. Consequently, the flow was estimated with a current velocity meter by measuring the
general dimensions of a “v"-shaped spill plume from a pool and the central velocity of the plume.

2 _Based on visual observation of the hydraulic characteristics of the lower stream channel in relation to
the flow measured during the field investigation, Complaint Unit staff believe that this lower reach of
Stanshaw Creek remains a series of cascading pools until flows in the creek become large in comparison
to the Cole’s ability to divert water (e.g., >15 cfs flow vs 3 cfs diversion).
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Mountain Ranch was initiated well before 1914 for domestic and irrigation purposes,
and has been maintained in a continuous or diligent fashion ever since. Complaint Unit
staff believe that the current diversion and use of water for domestic and irrigation
purposes is no greater than and, quite possibly, somewhat smaller than maximum
historic diversions as a portion of the area that was apparently irrigated for many years
both before and after 1914 has been converted to resort housing or other facilities, and
is no longer being irrigated.

Even though legal counsel for the Coles claimed a pre-1914 appropriative right for
power purposes in her letter of August 20, 2001, Complaint Unit staff are not aware of
any specific evidence supporting such a claim. Based on previous discussions with
Mrs. Cole’s father, Mr. Squires, Complaint Unit staff currently believe that the initial
application of water for power purposes occurred shortly after the end of World War I,
even-though the original pelton wheel employed dates from the early 1900’s. However,
Application A029449 is pending and, if approved, would cover all existing and
anticipated diversions for power purposes.

While diversions pursuant to a pending application are technically not authorized until a
permit is actually issued, diversions prior to a determination regarding issuance of a
permit is very common, especially for long-standing diversions such as the Cole’s. The
SWRCB has discretion whether to take enforcement action against an unauthorized
diversion of water. Upon reviewing a complaint, the SWRCB may decide not to take
enforcement action, or to defer consideration of enforcement. The SWRCB may
consider several factors when deciding whether to pursue enforcement. One factor the
SWRCB weighs is the willingness of the water diverter to legitimize the diversion. The
SWRCB may choose not to enforce against a person who files an application promptly
upon notification of the complaint, and diligently pursues the application, including
cooperation in providing information requested by the SWRCB and compliance with
other requirements of the application process. While the Cole’s application (A029449)
has been pending for an extraordinarily long time, there is no indication in the
application file that the Coles have not pursued approval of their application in a diligent
fashion.

Another weighed factor is the extent of injury caused by the water diversion. If an
investigation shows the unauthorized diversion is causing little or no injury to
established right holders or to public trust values, the SWRCB may decide not to take
enforcement action. The SWRCB may also consider the degree of hardship
enforcement would impose on persons who rely on the diversion of water in deciding
whether to take enforcement action in response to a complaint. The application of
these factors, as they apply to this complaint, are discussed below.
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Adverse Impacts to Prior Right Holders

While the KFA complaint does not contain allegations that the Cole’s diversions are
adversely impacting downstream diverters, a protest was filed against A029449 by

T. James Fisher, J.W. Fisher Logging Company, and Phylis Fisher alleging potential
injury to prior rights. In view of the KFA complaint and the inspection by Complaint Unit
staff, the potential for adverse impacts to downstream diverters along Stanshaw Creek
is also being evaluated as part of this investigation.

According to the caretaker for the Fisher property, water is diverted from Stanshaw
Creek a short distance downstream of the Highway 96 culverts for domestic and some
minor irrigation use. Diversions at this location apparently began after 1914. The
Division has no record of a post-1914 appropriative right covering this diversion.
Consequently, these diversions are presumably made under a riparian claim of right®.
Complaint Unit staff are not aware of any evidence that would suggest that such a
claim of right would not be upheld by a court of competent jurisdiction.

Complaint Unit staff understand that the Cole’s basis of right for diversion from
Stanshaw Creek consists of:

1. Pre-1914 appropriative claim of right for domestic / irrigation use. This right has not
been quantified or a definitive priority established by court action. The maximum
diversion rate that might be justified is the capacity of the ditch. The date of priority
for this right may be as early as 1880.

2. Application A029449 — This pending application is for 3.0 cfs year round diversion
for power purposes. A permit has not been issued for this application.
Consequently, diversion of water under this right has not been approved. The date
of priority for this right, if the application is approved, would be March 27, 1989.

3. Small Domestic Registration D030945R — This certificate authorizes year round
diversion to off-stream storage of up to 10 acre-feet per annum in the small reservoir
located near the bottom end of the Cole ditch. The date of priority for this right is
September 17, 1999.

The Fisher riparian claim of right has a higher priority than that of A029449 and
D030945R. The relative priorities of the Fisher riparian claim and the Cole’s pre-1914
appropriative claim of right is more difficult to evaluate. Only a court of competent
jurisdiction has the power to adjudicate these rights. Riparian rights typically have the
highest priority in California. However, a riparian right attaching to a particular parcel of

% _ The Division has no record of a Statement of Water Diversion and Use (Statement) being filed for this
diversion and use of water. Unless this diversion and use is included in the reports of some other entity,
a Statement should be filed.
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land is generally subject to appropriative rights established by diversion upon the vacant
public domain before the first valid steps were taken to acquire said parcel of land from
the United States, whether diversion was made at points upstream or downstream.
Because diversion of water to the Cole’s property may have been initiated before steps
were taken to obtain the Fisher property from the government, the Cole’s pre-1914
appropriative claim of right may have a higher priority than the Fisher riparian claim of
right.

Flows in Stanshaw Creek will most likely be sufficient to satisfy the demands of both the
Cole and the Fisher interests except during the low flow periods of the irrigation season.
During this period of time, the diversion of water pursuant A029449 and DO30945R is
often incidental to the Cole’s pre-1914 claim of right. Consequently, unless all or a
portion of the Cole’s diversion of water is being made exclusively for: (1) power
purposes or (2) to fill the small reservoir on the Cole property, any disputes over
competing rights would need to be resolved in the court system by determining the
relative priorities of the riparian and pre-1914 appropriative claims of right.

Unreasonable Impacts to Public Trust Resources

Complaints containing allegations of unreasonable adverse impacts to public trust
resources by diverters are often evaluated differently depending upon the basis of right.
If the diverter appears to possess a valid basis of right for the diversion, evidence must
be available to support allegations that the water diverted has caused, or is likely to
cause, an unreasonable adverse impact to the public trust, i.e. the public’s right to use
the State’s waters for instream purposes such as recreation, navigation, and fish and
wildlife*. In order to make this finding, evidence should be available to demonstrate
that:

a. public trust resources exist in the stream;

b. these resources are being adversely impacted due to the diversions from the
stream by the water right holder and not by normal variances in the water supply
or other factors that are beyond the control of the water right holder, such as land
use development, discharge of pollutants, etc. by other parties;

C. the impacts on public trust resources are significant, considering both the
magnitude of the impact and the sensitivity and significance of the public trust
resources affected; and

4 _ In other words, evidence must be available to demonstrate the likelihood that unreasonable impacts
are occurring rather than requiring the diverter to demonstrate that adverse impacts are not likely to
occur. This is synonymous with the “innocent until proven guilty” concept of the law.
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d. the protection of public trust resources is feasible, considering any reduction or
cessation of diversions that may be necessary to protect the public trust and
whether the public interest in those diversions may outweigh the adverse impacts
on the public trust.

If the diversion is being made pursuant to a pending application for which a permit is
being diligently pursued and “prima facie” evidence is available suggesting that the
diversion may be causing adverse impacts to public trust resources, the Division will
typically direct the diverter to take action to prevent or mitigate the impacts or, if
necessary, terminate the diversion.

With respect to the Cole’s diversion pursuant to their pre-1914 appropriative claim and
D030945R, the burden of demonstrating that public trust resources are being adversely
impacted in an unreasonable fashion rests with the KFA. The test of potential harm and
need for corrective action is considerably less for the Cole’s pending application.

The KFA alleges that the Cole’s diversion of water is adversely impacting anadromous
fish that utilize Stanshaw Creek. Very little information is available regarding the use of
this water body by anadromous fish. The DF&G submitted a memorandum dated
November 20, 2001, and the NMFS submitted a letter dated November 15, 2001,
(copies attached) regarding the Cole’s diversion of water. Both documents discuss the
status of anadromous fish pursuant to state and federal endangered species laws and
make recommendations regarding “protest dismissal terms”. However, the complaint
investigation process is not intended to resolve “protests”. Instead, the purpose of a
complaint investigation is to determine what type of evidence is currently available.
Neither one of these documents provides or references much evidence.

Complaint Unit staff believe that use of Stanshaw Creek by anadromous fish is
generally limited to the reach from the Highway 96 culverts to the Klamath River. These
culverts appear to have been designed to be self-cleaning due to the steep slope.
Complaint Unit staff noted that there was essentially no sediment or debris inside these
culverts, indicative that high scour velocities are maintained. High water velocities
coupled with the length of these conduits probably prevent movement of spawning or
juvenile fish upstream. This conclusion appears to be consistent with those of both the
DF&G and the NMFS. The NMFS letter states: “The culvert under Highway 96 at
Stanshaw Creek is listed on resource agencies master list for culverts with passage
problems. CalTrans has stated that they will replace the culvert in the future to allow
salmonid passage.” While removal of the culverts might change the situation, this task
will be a significant undertaking and is not likely to occur anytime soon. Consequently,
until such time as the culverts are actually removed, Complaint Unit staff believe that
only those actions by the Coles that would have a bearing on the health and well being
of fishery resources in Stanshaw Creek between Highway 96 and the Klamath River
need be addressed.
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The DF&G memo contains the following recommendation:

WR-6

The Department proposes year-round bypass flows of 2.5 cubic feet per second

(cfs) to be measured at the culverts below Highway 96 to mitigate potential

impacts from the diversion on Stanshaw Creek. Our objective for these flows is

to ensure existing instream habitat conditions in Stanshaw Creek for coho

salmon and steelhead are maintained, water temperatures remain cold and year-

round access to the stream from the Klamath River is guaranteed. To
accomplish this objective, we recommend the total stream flow be bypassed

whenever it is less than the designated amount. Based on field reviews and best

professional judgment, it was determined that 2.5 cfs should maintain
connectivity and an adequate channel which allows salmonids access to

Stanshaw Creek from the Klamath River. However, the Department may require
additional bypass flows in the future if conditions change such that 2.5 cfs is no

longer adequate to allow salmonid passage at the mouth of Stanshaw Creek.
Future modification of the barriers or more detailed studies may also indicate a
need for higher instream flows.

During the meeting portion of the inspection, biologists representing the DF&G, the
NMFS, and the Karuk Tribe all stated that temperatures in the Klamath River often

reach lethal levels during the warmer months of the year. They believe that small,

side

tributaries with cold water flows such as Stanshaw Creek provide “thermal refuges” that

are crucial to the survival of juvenile anadromous fish.

On the day of the complaint inspection, water temperature was measured at 52°F
early morning with a flow of 0.61 cfs®. Water temperature in the mid-afternoon

in the

downstream of the “Fisher” POD was measured at 56°F with a flow of 0.41 cfs®. Water
temperature was measured by Division staff on July 26, 2000, and found to be 54°F.
No flow measurements were taken at that time, but photographs of the culverts indicate
that flows were higher; possibly in the 2-3+ cfs range. According to the Environmental
Field Report for this visit, water temperature is not an issue. Complaint Unit staff agree.
The lower portion of Stanshaw Creek contains excellent cover and there is no evidence
currently available to indicate that the Cole’s diversion of water creates a temperature

% - Making good flow measurements in a channel containing mainly pools and cascades with a current

velocity meter is extremely difficult. Consequently, these measurements are not considered highly
accurate, but instead should only be used for an idea of the relative amounts of flow present.

® . This measurement was made at the request of KFA and fishery representatives. Complaint Uni
were reluctant to undertake a measurement in a reach of the creek that consisted solely of pools a
cascades. This measurement was quite rudimentary and may only have an accuracy of +50%.

t staff
nd
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problem in the reach between Highway 96 and the Klamath River as long as minimum
flows are maintained similar to those occurring during the complaint investigation.

The reach of Stanshaw Creek between the Highway 96 culverts and the Klamath River
consists of a series of cascading pools with essentially no runs or riffles present during
periods of low flow. Complaint Unit staff believe that this lower reach of Stanshaw
Creek remains a series of cascading pools until flows in the creek become quite large in
comparison to the Cole’s ability to divert water. Bypass flows on the order of Y2 to 1 cfs
should produce essentially the same amount and quality of habitat as flows on the order
of 2 — 3 cfs. Consequently, as summer flows decrease due to either a recession in the
natural hydrograph or diversions by the Coles, there shouldn’'t be much change in the
spatial habitat available to fish.

The channel configuration indicates that winter flows are much higher than the flows the
Coles might divert. These flows may produce conditions that allow anadromous fish to
spawn. However, diversion by the Coles during these periods should also have
negligible effect on the fish.

The fishery biologists pointed out that the cold water habitat of Stanshaw Creek is of
little value if the Coles do not bypass sufficient flows of water to provide access between
the river and the creek. Our inspection revealed that there was no natural surface
connection between the creek and the river at the time of the inspection. Flows in the
creek terminated in a pool that is separated at low flows from the river by a sand bar on
which extensive amounts of phreatophytic vegetation exists. Significant quantities of
water can no doubt seep through the sand bar before a natural surface flow connection
with the river occurs. The sand bar is most likely a dynamic phenomenon and may not
be in place every year or at all times of the year. However, the extent of the vegetation
on the sand bar indicates that this is not a fleeting fixture.

While at times there may not be a natural surface connection with the river, the
caretaker for the Fisher property showed us a hand-dug channel that he maintains
between the river and the pond. This channel provides some access to the creek and
the thermal refuge found therein. Consequently, there is a benefit in maintaining
sufficient flow in the lower reach to keep the artificial channel flowing. Dr. Li indicated
that the flows existing at the time of the inspection were quite adequate to provide for
passage of juvenile fish from the river to the thermal refuge in the pools. Consequently,
flows similar to those observed during the inspection on October 17, 2001, would
appear to be adequate.

Undertaking measurements of flows in the creek would be an extremely difficult, if not
impossible, task. Conditions in the creek are such that installation of a device(s) that
would enable measurement of flows (e.g., flume, weir, or stage vs. flow correlation)
would require a major construction effort coupled with maintenance and possible
reconstruction on a continual basis. A more practical method of measuring bypasses
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would be to divert all of the low flows into the Cole’s ditch and use an appropriately
designed “splitter box” to ensure that a minimum flow is returned back to the creek in
the immediate vicinity of the diversion. However, this would require the construction of a
dam to direct all flow into the ditch before returning a set amount or percentage of flow
back to the creek. The DF&G has obtained an injunction that prohibits installation of
such a dam. Consequently, a reasonable request would be that the Coles bypass
sufficient flow at all times at their POD to provide continuity of flow between Stanshaw
Creek below the Highway 96 culverts and the Klamath River. If the Fisher's caretaker
does not maintain the artificial channel between the terminal pool and the river, the
Coles should still bypass sufficient water to maintain flow between the pools located
downstream of the Highway 96 culverts in order to maintain habitat for any fishlife that is
present in this reach. If the DF&G is willing to allow full diversion of the creek into the
Cole’s ditch, a measurable bypass requirement should be established, probably on the
order of 2 to 1 cfs based on further analysis of the amount of bypass necessary to
maintain hydraulic continuity between lower Stanshaw Creek and the Klamath River.

The KFA did not file a complaint against the Fishers and neither the DF&G or the NMFS
have indicated any concerns with their diversion. However, the Fisher diversion is
capable of removing water from Stanshaw Creek in the same manner as the Cole’s
diversion; albeit at a smaller rate. Consequently, if flows in lower Stanshaw Creek are
inadequate to maintain public trust resources, the Fishers may also need to reduce their
diversion of water. Determining which diversion needed to be reduced first, either the
Cole’s or the Fisher's, could only be established after a court rules on the relative
priorities of both diversions.

PHYSICAL SOLUTION

There may be a physical solution that would be of benefit to all sides of this situation.
The “fishery advocates” would like to see more water passed below the Cole’s POD.
The Coles want to be able to divert sufficient water to generate power and maintain
consumptive water uses at their guest ranch. One way of possibly meeting both
interests would be to move the power generation facility completely into the Stanshaw
Creek watershed. This would require construction of a diversion dam capable of
diverting most, if not all, of the flow of the creek into a penstock. The generating unit
would be located down gradient along the creek, possibly immediately upstream of the
Highway 96 culverts. Power would be transmitted over the drainage divide to the guest
ranch. The diversion dam could be designed and constructed to provide a minimum
bypass flow before any water is diverted from the creek to maintain a minimum flow
between the diversion structure and powerplant discharge. A consumptive use water
supply line(s) could also be run from the diversion dam to the ranch to provide a
pressurized water system capable of operating an automated sprinkler irrigation system
and domestic water supply system.
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The Coles would benefit with increased power production especially during the summer,
low flow season. This would save them considerable costs associated with generating
power using an expensive fossil fuel generator. The pressurized water line(s) would
also allow them to develop a more efficient irrigation system that could be automated,;
thus saving labor costs as well. The pressurized system would also reduce the amount
of labor required to maintain the current ditch; especially during storm events when
overland runoff coupled with fallen leaves and tree limbs pose a significant threat to the
integrity of the ditch.

The “fishery advocates” would benefit by seeing dramatically increased flows in the
lower reaches of Stanshaw Creek during the summer, low-flow period due to a
reduction in the amount of water diversions necessary to maintain the current irrigation,
domestic, and power uses’. Complaint Unit staff are not currently aware of compelling
evidence suggesting that a significant benefit would accrue to instream uses of water by
increasing the flow over that currently existing in this reach of the creek during the low-
flow period of the year. However, the complainant, DF&G, NMFS, and many interested
parties seem to believe that substantial benefit would be gained. Because determining
appropriate instream flow needs is not an exact science, providing additional flows
might provide some, as yet, undocumented benefits to instream uses. Complaint Unit
staff are not aware of any adverse impacts that would occur by increasing instream
flows if a physical solution were to be implemented. Erring on the side of public trust
uses is always desirable; especially if the rights of consumptive water users can be
maintained or enhanced at the same time.

In order to implement a physical solution such as described above, the penstock and
powerplant would need to be relocated onto land currently owned by the U.S. Forest
Service. The Cole’s diversion and conveyance ditch were initiated before the National
Forest was established. This has essentially “grandfathered” these facilities and has
most likely significantly reduced the amount of regulatory authority the Forest Service
has over these facilities. Moving the penstock and powerplant would subject the Coles
to additional regulation by the Forest Service. In view of the concerns expressed by the
“fishery advocates” including the protests and complaints filed, the Coles are not likely
to be willing to enter into a physical solution unless adequate guarantees can be
provided that their diversion and use of water would not be placed in any greater
jeopardy than currently exists. This might necessitate a land exchange with the Forest
Service or development of some other type of legal agreement or contract between the
parties.

7 _ Application 29449 has not yet been approved. Complaint Unit staff assume that any permit that may
be issued pursuant to this filing will be conditioned upon compliance with all necessary activities to
prevent any unreasonable adverse impacts to instream uses. Consequently, a physical solution would
not provide much benefit based strictly upon diversions for power purposes. Most of the benefit would be
based on reductions to diversions for irrigation and/or domestic uses.
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CONCLUSIONS

1.

A court of competent jurisdiction would most likely confirm that the Coles have a
valid pre-1914 appropriative right to divert water from Stanshaw Creek for full
domestic and irrigation purposes at the Marble Mountain Ranch.

. Evidence has not been submitted to substantiate a pre-1914 appropriative right for

power purposes but A029449, if approved, should cover all diversions for power
purposes.

With the current irrigation system, most diversions for power purposes during the
low-flow periods of the year are incidental to domestic and irrigation needs.

Prima facie evidence is available to indicate that lower Stanshaw Creek does
provide habitat for “thermal refuge” when temperatures in the Klamath River become
detrimental to the health and well being of fish life.

Bypasses similar to those present during the field investigation should provide
adequate habitat for thermal refuge purposes.

Measuring flows on a regular basis in Stanshaw Creek is not practical. Any
requirement to measure minimum bypass flows should not be established unless
the requirement acknowledges that a sufficient diversion of water will be allowed into
the Cole’s ditch to cover both the diversion and bypass requirement with subsequent
measurement and release of bypasses back into the stream.

Considerable benefit might accrue to all sides of this dispute if an appropriate
physical solution were to be implemented.

RECOMMENDATIONS

1.

That the Coles be directed to cease all diversion of water whether pursuant to a pre-
1914 appropriative claim of right or post-1914 appropriative rights derived from
Application 29449 or Small Domestic Registration DO30945R unless sufficient flow is
passed below their POD to maintain a flow in lower Stanshaw Creek below the
Highway 96 culverts similar to that present during the October 17, 2001, field
investigation (~0.7 cfs).

That the required bypass flow be determined in one of two fashions:

a) if full diversion of the creek into the Cole’s ditch is not allowed, the flow should
be visually estimated so that sufficient flow would be available to fill a small,
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hand-dug ditch between the terminal pool of Stanshaw Creek and the Klamath
River; or

b) if full diversion of the creek into the Cole’s ditch is allowed, a device shall be
installed capable of bypassing sufficient flow to maintain 0.7 cfs in the creek
below the Highway 96 culverts before any water is passed down the diversion
ditch to Marble Mountain Ranch.

3. That the complaint filed by KFA against the Coles be closed.

4. That the parties give serious consideration to a physical solution similar to that
discussed above.
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In Reply Refer to:

" 363:MC:262.0(47-40-01
WAY 2 3 2002 ( )
Klamath Forest Alliance Mr. Doug and Mrs. Heidi Cole
c/o Law offices of Donald B. Mooney c/o Ms. Jan Goldsmith
129 C Street, Suite 2 Kronick, Moskovitz, Tiedemann & Girard
Davis, CA 95616 400 Capitol Mall, 27th Floor

Sacramento, CA 95814-3363

Ladies and Gentlemen:

WATER RIGHTS COMPLAINT SUBMITTED BY THE KLAMATH FOREST ALLIANCE -
ALLEGING UNREASONABLE DIVERSION

Complaint Unit staff of the Division of Water Rights have completed their investigation of the
complaint lodged by the Klamath Forest Alliance (KFA) against Doug and Heidi Cole

(dba Marble Mountain Ranch). A copy of the Staff Report of Investigation regarding this matter
is enclosed. Complaint Unit staff reached the following conclusions:

1. A court of competent jurisdiction would most likely confirm that the Coles have a valid
pre-1914 appropriative right to divert water from Stanshaw Creek for full domestic and .
irrigation purposes at the Marble Mountain Ranch.

2. Evidence has not been submitted to substantiate a pre-1914 appropriative right for power
purposes but A029449, if approved, should cover all diversions for power purposes.

3. With the current irrigation system, most diversions for power purposes during the low-flow
periods of the year are incidental to domestic and irrigation needs.

4. Prima facie evidence is available to indicate that lower Stanshaw Creek does provide habitat
for “thermal refuge” when temperatures in the Klamath River become detrimental to the
health and well being of fish life.

5. Bypasses similar to those present during the field investigation should provide adequate
habitat for thermal refuge purposes.

6. Measuring flows on a regular basis in Stanshaw Creek is not practical. Any requirement to
measure minimum bypass flows should not be established unless the requirement
acknowledges that a sufficient diversion of water will be allowed into the Coles’ ditch to
cover both the diversion and bypass requirement with subsequent measurement and
release of a bypass back into the stream.

7. Considerable benefit might accrue to all sides of this dispute if an appropriate physical
solution were to be implemented.

Cali
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Based on these conclusions, Complaint Unit staff believe the following actions are appropriate:

1. That the Coles be directed to cease all diversion of water whether pursuant to a pre-1914
appropriative claim of right or post-1914 appropriative rights derived from Application 29449
or Small Domestic Registration D030945R unless sufficient flow is passed below their
Point of Diversion to maintain a flow in lower Stanshaw Creek below the Highway 96
culverts similar to that present during the October 16, 2001, field investigation (=0.7 cfs).

2. That the required bypass flow be determined in one of two fashions:

a) if full diversion of the creek into the Coles’ ditch is not allowed, the flow should be
visually estimated so that sufficient flow would be available to fill a small, hand-dug ditch
between the terminal pool of Stanshaw Creek and the Klamath River; or

b) if full diversion of the creek into the Coles’ ditch is allowed, a device shall be installed
capable of bypassing sufficient flow to maintain 0.7 cfs in the creek below the Highway 96
culverts before any water is passed down the diversion ditch to Marble Mountain Ranch.

3. That the complaint filed by KFA against the Coles be closed.

4. That the parties give serious consideration to a physical solution similar to that discussed in
the Staff Report of Investigation.

If either party to the complaint disagrees with the conclusions reached by Complaint Unit staff,
please let me know of the points with which you disagree and the specific evidence you believe
is available to substantiate or justify a different conclusion or action. If we do not hear from you
within 30 days from the date of this letter, we will assume that you agree with the conclusions
and recommendations contained therein. If the Coles are unable to produce evidence to justify
a different recommendation, failure on their part to maintain the bypass flows as specified may
result in appropriate enforcement action without further notice. Similarly, if the KFA is unable to
provide evidence to justify a different course of action, this complaint would be subject to
closure without further notice.

If you have any questions regarding this matter, please contact me at (916) 341-5307.
Sincerely,

ORIGINAL SIGNED BY

Michael Contreras
Compilaint Unit

Enclosures

cc: See next page.
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Mr. Doug and Mrs. Heidi Cole

CccC:

bcc:

Mr. Doug and Mrs. Heidi Cole
92250 Highway 96
Somes Bar, CA 95568

Department of Fish and Game
Environmental Services

c/o Mr. Ron Prestly

601 Locust Street

Redding, CA 96001

National Marine Fisheries Service

Santa Rosa Field Office

Attention Tim Broadman
Margaret Tauzer

777 Sonoma Avenue, Room 325

Santa Rosa, CA 95404

William M. Heitler, District Ranger
U.S. Department of Agriculture
Orleans Ranger District

P.O. Drawer 410

Orleans, CA 95556-0410

Mr. Jim De Pree

Siskiyou County Planning Department
P.O. Box 1085

Courthouse Annex

Yreka, CA 96097

Mr. Konrad Fisher
3210 Klingle Road NW
Washington, D.C. 20008

Karuk Tribe of California
Department of Natural Resources
Attention Mr. Toz Soto

P.O. Box 282

Orleans, CA 95556

RAS

MContreras\ifischer 5/22/02
U:AComdrv\MContreras\Cole closure letter

=

MAY 2 3 2002

WR-6
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Memorandum to File

To: File Number 262.0 (47-40-01) Date:
Uerlls 1.1 i
From: Charles A. Rich, Chief ichael Contreras “
Complaint Unit Environmental Specialist |l|
Complaint Unit

SUBJECT: WATER RIGHTS COMPLAINT LODGED BY THE KLAMATH FOREST
ALLIANCE AGAINST DOUG AND HEIDI COLE REGARDING DIVERSION OF
WATER FROM STANSHAW CREEK IN SISKIYOU COUNTY

BACKGROUND

The Division of Water Rights (Division) received a complaint on June 18, 2001 from the
Klamath Forest Alliance against Doug and Heidi Cole. This complaint contains the
following allegations:

1. The Cole’s diversions are unauthorized as they exceed pre-1914 appropriative rights
and the Cole's have no post-1914 appropriative rights for power diversions, as a
permit has not been issued pursuant to pending Application A029449; and

2. The Cole’s diversions adversely impact public trust resources in an unreasonable
manner.

Ms. Janet Goldsmith, legal counsel for the Coles, responded to this complaint via a
letter dated August 20, 2001. This response contains the following assertions:

1. The Cole’s diversions have been continuous since before 1914 and are covered by
a valid pre-1914 appropriative claim of right. :

2. The complainant has not provided any factual evidence indicating that the Cole’s
diversions are adversely impacting fishery resources in either Stanshaw Creek or
the Klamath River.

FIELD INVESTIGATION

On October 17, 2001, staff of the Complaint Unit conducted a field investigation for the
subject complaint. Prior to meeting the parties, Complaint Unit staff undertook a flow
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measurement in Stanshaw Creek approximately 60 feet downstream of two culverts that
pass underneath Highway 96. A flow of 0.61 cubic feet per second (cfs) was measured
using a current velocity meter. Water temperature was measured at 8:30 a.m. to be
52°F. The twin, semicircular culverts that carry the creek under Highway 96 are
approximately 320 feet long, 6 feet high, and 10 feet wide each. The slope of the floor
of these culverts is about 9%. All of these measurements were made with the aid of a
laser range finder and/or tape measure. No debris was observed in the culverts,
indicating that they were designed to be and function quite well as self-cleaning
conduits.

Complaint Unit staff then located the downstream end of the tailwater ditch coming from
the Cole property a short distance above the point where unused water is discharged to
Irving Creek. Flow was measured to be 0.1 cfs with a current velocity meter. Water
temperature was measured to be 54°F.

Complaint Unit staff next met with the parties at the Marble Mountain Ranch dinning
room. Approximately 30 individuals participated representing the following entities:

¢ the Coles; including Mr. & Mrs. Cole and their legal counsel, Jan Goldsmith,

o the Klamath Forest Alliance (KFA); including Felice Pace for the KFA and their legal
counsel, Don Mooney,
representatives of the California Department of Fish & Game (DF&G),

+ representatives of the National Marine Fisheries Service (NMFS); including
Dr. Stacy Li,

o the Karuk Tribe; including Toz Soto, their fisheries biologist, several tribal elders and
numerous tribe members,

o Konrad Fischer, son of James Fischer, who owns the property along the southern
bank of Stanshaw Creek between Highway 96 and the Klamath River, and the
caretaker for this property who lives there on a continuous basis, and

¢ Charles Rich and Michael Contreras from the Division's Complaint Unit

Complaint Unit staff started the meeting by explaining the typical complaint process:

1) complaint is filed,

2) answer is requested,

3) answer to complaint is provided at the option of the respondent,

4) Complaint Unit staff conduct field investigation if necessary, and

5) a Report of Investigation is prepared and transmitted to the parties along with
recommendations for action regarding the complaint.

Complaint Unit staff also explained the adjudicatory authority of the State Water

Resources Control Board (SWRCB) with respect to pre-1914 appropriative rights. The
pre-1914 appropriative claims of right of the Coles were discussed.
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After this discussion, several parties stated that they believe the Cole’s diversions are
adversely impacting anadromous fish that frequent Stanshaw Creek. Complaint Unit
staff pursued this topic and asked what evidence is available to support these
allegations. The parties present were unable to identify much evidence. They indicated
that no formal studies regarding public trust resources in Stanshaw Creek have been
undertaken. Visual observations of juvenile fish in the creek have been made. Several
biologists indicated that they believe lower Stanshaw Creek provides a thermal refuge
or “refugia” for juvenile fish when temperatures in the Klamath River reach lethal levels.
They stated that sufficient flow to maintain a continuous connection with the river are
very important.

Some of the parties also argued that Stanshaw Creek may provide spawning habitat for
adult salmon or steelhead trout. However, they were unable to provide any substantial
evidence in support of these allegations.

Complaint Unit staff asked if the Cole’s tailwater that is discharged into Irving Creek
provides more benefit to fish life in Irving Creek than it would to fish life if left in
Stanshaw Creek. All of the biologists present indicated that Irving Creek has sufficient
water to provide adequate habitat. Adding water diverted from Stanshaw Creek would
not increase this habitat significantly. They felt, however, that leaving the water in
Stanshaw Creek would be more beneficial if additional areas of thermal refuge were
generated as a result.

After the discussion in the dining room ended, the parties proceeded to the Cole’s
powerplant and then on to the point of diversion (POD) on Stanshaw Creek. The flow
was too low to generate power but water was being bypassed around the plant for
irrigation. Complaint Unit staff visually estimated this flow to be approximately 0.6 cfs.
The flow in Stanshaw Creek immediately upstream of the POD was measured with a
current velocity meter to be 1.16 cfs. The creek in this reach consists of large boulders
that form a fairly continuous group of cascading pools. There was no section where a
highly accurate flow measurement could be made due to the steep grade and large
numbers of rocks, many of which can be washed downstream during high flow events.
The flow in the diversion canal just below the POD was measured to be 0.68 cfs using a
current velocity meter.

The inspection party then proceeded to the lower reach of Stanshaw Creek along the
property owned by Mr. Fischer. The creek would normally end in a small pool that is
separated at low flows from the river by a sand bar on which extensive amounts of
phreatophytic vegetation exists. The Fisher’s caretaker indicated that he maintains a
hand-dug channel between this pond and the river along the downstream periphery of
the sand bar during the summer, low-flow period, to enable juvenile fish to enter the
lower reach of the creek. Flow in the creek about 100 — 200 feet above the terminal
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pool was estimated' to be no more than 0.41 cfs. Water temperature was measured
during the mid-afternoon period to be 56°F. At low flows?, the entire reach of Stanshaw
Creek between the highway and the confluence with the Klamath River is essentially a
series of cascading pools. The stream in this reach is covered by a dense riparian
canopy. Complaint Unit staff asked Dr. Li if juvenile fish would have a difficult time
accessing these pools with the existing flows as there were no runs or riffles present,
only cascades between each pool. Dr. Li stated that juvenile fish would have no
problem accessing the pools with the flows occurring during the inspection. The
inspection ended at this time.

ANALYSIS

The following issues need to be addressed in order to resolve the current complaint:

1. Unauthorized diversion
2. Adverse impacts to prior right holders
3. Unreasonable impacts to public trust resources

Unauthorized Diversion of Water

The KFA contends that the Coles do not have sufficient pre-1914 appropriative rights to
justify current diversions. The Cole’s legal counsel has respondéd by claiming pre-1914
appropriative rights for all diversions. Past correspondence prepared by various
individuals within the Division has contained questions about the validity of these
claims. However, the SWRCB does not have adjudicatory authority regarding pre-1914
appropriative rights. When allegations are made that a pre-1914 appropriative right
does not exist or is inadequate to justify all existing diversions, Complaint Unit staff
analyze the situation to see if they believe sufficient evidence is available to dispute the
claimed rights such that a court of competent jurisdiction would likely agree. If such
evidence exists, Complaint Unit staff typically recommend that the diverter be asked to
take action to rectify the unauthorized diversion. If the diverter fails to take adequate
action, appropriate enforcement action may follow.

At the meeting previous to the physical investigation, Complaint Unit staff explained that
recently provided evidence by the Cole’s legal counsel in response to the complaint
appeared to support a claim that diversion from Stanshaw Creek to the Marble

' . The stream did not contain a smooth flowing section in this reach in which to take a standardized flow
measurement. Consequently, the flow was estimated with a current velocity meter by measuring the
general dimensions of a “v"-shaped spill plume from a pool and the central velocity of the plume.

2. Based on visual observation of the hydraulic characteristics of the lower stream channel in relation to
the flow measured during the field investigation, Complaint Unit staff believe that this lower reach of
Stanshaw Creek remains a series of cascading pools until flows in the creek become large in comparison
to the Cole’s ability to divert water (e.g., >15 cfs flow vs 3 cfs diversion).
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Mountain Ranch was initiated well before 1914 for domestic and irrigation. purposes,
and has been maintained in a continuous or diligent fashion ever since. Complaint Unit
staff believe that the current diversion and use of water for domestic and irrigation
purposes is no greater than and, quite possibly, somewhat smaller than maximum
historic diversions as a portion of the area that was apparently irrigated for many years
both before and after 1914 has been converted to resort housing or other facilities, and
is no longer being irrigated.

Even though legal counsel for the Coles claimed a pre-1914 appropriative right for
power purposes in her letter of August 20, 2001, Complaint Unit staff are not aware of
any specific evidence supporting such a claim. Based on previous discussions with
Mrs. Cole's father, Mr. Squires, Complaint Unit staff currently believe that the initial
application of water for power purposes occurred shortly after the end of World War I,
even.though the original pelton wheel employed dates from the early 1900’s. However,
Application A029449 is pending and, if approved, would cover all existing and
anticipated diversions for power purposes.

While diversions pursuant to a pending application are technically not authorized until a
permit is actually issued, diversions prior to a determination regarding issuance of a
permit is very common, especially for long-standing diversions such as the Cole’s. The
SWRCB has discretion whether to take enforcement action against an unauthorized
diversion of water. Upon reviewing a complaint, the SWRCB may decide not to take
enforcement action, or to defer consideration of enforcement. The SWRCB may
consider several factors when deciding whether to pursue enforcement. One factor the
SWRCB weighs is the willingness of the water diverter to legitimize the diversion. The
SWRCB may choose not to enforce against a person who files an application promptly
upon notification of the complaint, and diligently pursues the application, including
cooperation in providing information requested by the SWRCB and compliance with
other requirements of the application process. While the Cole’s application (A029449)
has been pending for an extraordinarily long time, there is no indication in the
application file that the Coles have not pursued approval of their application in a diligent
fashion.

Another weighed factor is the extent of injury caused by the water diversion. If an
investigation shows the unauthorized diversion is causing little or no injury to
established right holders or to public trust values, the SWRCB may decide not to take
enforcement action. The SWRCB may also consider the degree of hardship
enforcement would impose on persons who rely on the diversion of water in deciding
whether to take enforcement action in response to a complaint. The application of
these factors, as they apply to this complaint, are discussed below.
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Adverse Impacts to Prior Right Holders

While the KFA complaint does not contain allegations that the Cole’s diversions are
adversely impacting downstream diverters, a protest was filed against A029449 by

T. James Fisher, J.W. Fisher Logging Company, and Phylis Fisher alleging potential
injury to prior rights. In view of the KFA complaint and the inspection by Complaint Unit
staff, the potential for adverse impacts to downstream diverters along Stanshaw Creek
is also being evaluated as part of this investigation.

According to the caretaker for the Fisher property, water is diverted from Stanshaw
Creek a short distance downstream of the Highway 96 culverts for domestic and some
minor irrigation use. Diversions at this location apparently began after 1914. The
Division has no record of a post-1914 appropriative right covering this diversion.
Consequently, these diversions are presumably made under a riparian claim of right®.
Complaint Unit staff are not aware of any evidence that would suggest that such a
claim of right would not be upheld by a court of competent jurisdiction.

Complaint Unit staff understand that the Cole’s basis of right for diversion from
Stanshaw Creek consists of;

1. Pre-1914 appropriative claim of right for domestic / irrigation use. This right has not
been quantified or a definitive priority established by court action. The maximum
diversion rate that might be justified is the capacity of the ditch. The date of priority
for this right may be as early as 1880.

2. Application A029449 - This pending application is for 3.0 cfs year round diversion
for power purposes. A permit has not been issued for this application.
Consequently, diversion of water under this right has not been approved. The date
of priority for this right, if the application is approved, would be March 27, 1989.

3. Small Domestic Registration D030945R — This certificate authorizes year round
diversion to off-stream storage of up to 10 acre-feet per annum in the smaill reservoir
located near the bottom end of the Cole ditch. The date of priority for this right is
September 17, 1999.

The Fisher riparian claim of right has a higher priority than that of A029449 and
D030945R. The relative priorities of the Fisher riparian claim and the Cole’s pre-1914
appropriative claim of right is more difficult to evaluate. Only a court of competent
jurisdiction has the power to adjudicate these rights. Riparian rights typically have the
highest priority in California. However, a riparian right attaching to a particular parcel of

® - The Division has no record of a Statement of Water Diversion and Use (Statement) being filed for this
diversion and use of water. Unless this diversion and use is included in the reports of some other entity,
a Statement should be filed.
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land is generally subject to appropriative rights established by diversion upon the vacant
public domain before the first valid steps were taken to acquire said parcel of land from
the United States, whether diversion was made at points upstream or downstream.
Because diversion of water to the Cole’s property may have been initiated before steps
were taken to obtain the Fisher property from the government, the Cole’s pre-1914
appropriative claim of right may have a higher priority than the Fisher riparian claim of
right.

Flows in Stanshaw Creek will most likely be sufficient to satisfy the demands of both the
Cole and the Fisher interests except during the low flow periods of the irrigation season.
During this period of time, the diversion of water pursuant A029449 and DO30945R is
often incidental to the Cole’s pre-1914 claim of right. Consequently, unless all or a
portion of the Cole’s diversion of water is being made exclusively for: (1) power
purposes or (2) to fill the small reservoir on the Cole property, any disputes over
competing rights would need to be resolved in the court system by determining the
relative priorities of the riparian and pre-1914 appropriative claims of right.

Unreasonable Impacts to Public Trust Resources

Complaints containing allegations of unreasonable adverse impacts to public trust
resources by diverters are often evaluated differently depending upon the basis of right.
If the diverter appears to possess a valid basis of right for the diversion, evidence must
be available to support allegations that the water diverted has caused, or is likely to
cause, an unreasonable adverse impact to the public trust, i.e. the public’s right to use
the State’s waters for instream purposes such as recreation, navigation, and fish and
wildlife*. In order to make this finding, evidence should be available to demonstrate
that:

a. public trust resources exist in the stream;

b. these resources are being adversely impacted due to the diversions from the
stream by the water right holder and not by normal variances in the water supply
or other factors that are beyond the control of the water right holder, such as land
use development, discharge of pollutants, etc. by other parties;

C. the impacts on public trust resources are significant, considering both the
maghnitude of the impact and the sensitivity and significance of the public trust
resources affected; and

4 _ In other words, evidence must be available to demonstrate the likelihood that unreasonable impacts
are occurring rather than requiring the diverter to demonstrate that adverse impacts are not likely to
occur. This is synonymous with the “innocent until proven guilty” concept of the law.
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d. the protection of public trust resources is feasible, considering any reduction or
cessation of diversions that may be necessary to protect the public trust and
whether the public interest in those diversions may outweigh the adverse impacts
on the public trust.

If the diversion is being made pursuant to a pending application for which a permit is
being diligently pursued and “prima facie” evidence is available suggesting that the
diversion may be causing adverse impacts to public trust resources, the Division will
typically direct the diverter to take action to prevent or mitigate the impacts or, if
necessary, terminate the diversion.

With respect to the Cole’s diversion pursuant to their pre-1914 appropriative claim and
D030945R, the burden of demonstrating that public trust resources are being adversely
impacted in an unreasonable fashion rests with the KFA. The test of potential harm and
need for corrective action is considerably less for the Cole's pending application.

The KFA alleges that the Cole’s diversion of water is adversely impacting anadromous
fish that utilize Stanshaw Creek. Very little information is available regarding the use of
this water body by anadromous fish. The DF&G submitted a memorandum dated
November 20, 2001, and the NMFS submitted a letter dated November 15, 2001,
(copies attached) regarding the Cole’s diversion of water. Both documents discuss the
status of anadromous fish pursuant to state and federal endangered species laws and
make recommendations regarding “protest dismissal terms”. However, the complaint
investigation process is not intended to resolve “protests”. Instead, the purpose of a
complaint investigation is to determine what type of evidence is currently available.
Neither one of these documents provides or references much evidence.

Complaint Unit staff believe that use of Stanshaw Creek by anadromous fish is
generally limited to the reach from the Highway 96 culverts to the Klamath River. These
culverts appear to have been designed to be self-cleaning due to the steep slope.
Complaint Unit staff noted that there was essentially no sediment or debris inside these
culverts, indicative that high scour velocities are maintained. High water velocities
coupled with the length of these conduits probably prevent movement of spawning or
juvenile fish upstream. This conclusion appears to be consistent with those of both the
DF&G and the NMFS. The NMFS letter states: “The culvert under Highway 96 at
Stanshaw Creek is listed on resource agencies master list for culverts with passage
problems. CalTrans has stated that they will replace the culvert in the future to allow
salmonid passage.” While removal of the culverts might change the situation, this task
will be a significant undertaking and is not likely to occur anytime soon. Consequently,
until such time as the culverts are actually removed, Complaint Unit staff believe that
only those actions by the Coles that would have a bearing on the health and well being
of fishery resources in Stanshaw Creek between Highway 96 and the Klamath River
need be addressed.
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The DF&G memo contains the following recommendation:

The Department proposes year-round bypass flows of 2.5 cubic feet per second
(cfs) to be measured at the culverts below Highway 96 to mitigate potential
impacts from the diversion on Stanshaw Creek. Our objective for these flows is
to ensure existing instream habitat conditions in Stanshaw Creek for coho
salmon and steelhead are maintained, water temperatures remain cold and year-
round access to the stream from the Klamath River is guaranteed. To
accomplish this objective, we recommend the total stream flow be bypassed
whenever it is less than the designated amount. Based on field reviews and best
professional judgment, it was determined that 2.5 cfs should maintain
connectivity and an adequate channel which allows salmonids access to
Stanshaw Creek from the Klamath River. However, the Department may require
additional bypass flows in the future if conditions change such that 2.5 cfs is no

~longer adequate to allow salmonid passage at the mouth of Stanshaw Creek.
Future modification of the barriers or more detailed studies may also indicate a
need for higher instream flows.

During the meeting portion of the inspection, biologists representing the DF&G, the
NMFS, and the Karuk Tribe all stated that temperatures in the Klamath River often
reach lethal levels during the warmer months of the year. They believe that small, side
tributaries with cold water flows such as Stanshaw Creek provide “thermal refuges" that -
are crucial to the survival of juvenile anadromous fish.

On the day of the complaint mspectnon water temperature was measured at 52°F in the
early morning with a flow of 0.61 cfs®. Water temperature in the mid-afternoon
downstream of the “Fisher” POD was measured at 56°F with a flow of 0.41 cfs®. Water
temperature was measured by Division staff on July 26, 2000, and found to be 54°F.
No flow measurements were taken at that time, but photographs of the culverts indicate
that flows were higher; possibly in the 2-3+ cfs range. According to the Environmental
Field Report for this visit, water temperature is not an issue. Complaint Unit staff agree.
The lower portion of Stanshaw Creek contains excellent cover and there is no evidence
currently available to indicate that the Cole’s diversion of water creates a temperature

® - Making good flow measurements in a channel containing mainly pools and cascades with a current
velocity meter is extremely difficult. Consequently, these measurements are not considered highly
accurate, but instead should only be used for an idea of the relative amounts of flow present.

® . This measurement was made at the request of KFA and fishery representatives. Complaint Unit staff

were reluctant to undertake a measurement in a reach of the creek that consisted solely of pools and
cascades. This measurement was quite rudimentary and may only have an accuracy of £50%.
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problem in the reach between Highway 96 and the Klamath River as long as minimum
flows are maintained similar to those occurring during the complaint investigation.

The reach of Stanshaw Creek between the Highway 96 culverts and the Klamath River
consists of a series of cascading pools with essentially no runs or riffiles present during
periods of low flow. Complaint Unit staff believe that this lower reach of Stanshaw
Creek remains a series of cascading pools until flows in the creek become quite large in
comparison to the Cole's ability to divert water. Bypass flows on the order of 2 to 1 cfs
should produce essentially the same amount and quality of habitat as flows on the order
of 2 — 3 cfs. Consequently, as summer flows decrease due to either a recession in the
natural hydrograph or diversions by the Coles, there shouldn’'t be much change in the
spatial habitat available to fish.

The channel configuration indicates that winter flows are much higher than the flows the
Coles might divert. These flows may produce conditions that allow anadromous fish to
spawn. However, diversion by the Coles during these periods should also have
negligible effect on the fish.

The fishery biologists pointed out that the cold water habitat of Stanshaw Creek is of
little value if the Coles do not bypass sufficient flows of water to provide access between
the river and the creek. Our inspection revealed that there was no natural surface
connection between the creek and the river at the time of the inspection. Flows in the
creek terminated in a pool that is separated at low flows from the river by a sand bar on
which extensive amounts of phreatophytic vegetation exists. Significant quantities of
water can no doubt seep through the sand bar before a natural surface flow connection
with the river occurs. The sand bar is most likely a dynamic phenomenon and may not
be in place every year or at all times of the year. However, the extent of the vegetation
on the sand bar indicates that this is not a fleeting fixture.

While at times there may not be a natural surface connection with the river, the
caretaker for the Fisher property showed us a hand-dug channel that he maintains
between the river and the pond. This channel provides some access to the creek and
the thermal refuge found therein. Consequently, there is a benefit in maintaining
sufficient flow in the lower reach to keep the artificial channel flowing. Dr. Li indicated
that the flows existing at the time of the inspection were quite adequate to provide for
passage of juvenile fish from the river to the thermal refuge in the pools. Consequently,
flows similar to those observed during the inspection on October 17, 2001, would
appear to be adequate.

Undertaking measurements of flows in the creek would be an extremely difficult, if not
impossible, task. Conditions in the creek are such that installation of a device(s) that
would enable measurement of flows (e.g., flume, weir, or stage vs. flow correlation)
would require a major construction effort coupled with maintenance and possible
reconstruction on a continual basis. A more practical method of measuring bypasses
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would be to divert all of the low flows into the Cole’s ditch and use an appropriately
designed “splitter box” to ensure that a minimum fiow is returned back to the creek in
the immediate vicinity of the diversion. However, this would require the construction of a
dam to direct all flow into the ditch before returning a set amount or percentage of flow
back to the creek. The DF&G has obtained an injunction that prohibits installation of
such a dam. Consequently, a reasonable request would be that the Coles bypass
sufficient flow at all times at their POD to provide continuity of flow between Stanshaw
Creek below the Highway 96 culverts and the Klamath River. If the Fisher's caretaker
does not maintain the artificial channel between the terminal pool and the river, the
Coles should still bypass sufficient water to maintain flow between the pools located
downstream of the Highway 96 culverts in order to maintain habitat for any fishlife that is
present in this reach. If the DF&G is willing to allow full diversion of the creek into the
Cole’s ditch, a measurable bypass requirement should be established, probably on the
order of %2 to 1 cfs based on further analysis of the amount of bypass necessary to
maintain hydraulic continuity between lower Stanshaw Creek and the Klamath River.

The KFA did not file a complaint against the Fishers and neither the DF&G or the NMFS
have indicated any concerns with their diversion. However, the Fisher diversion is
capable of removing water from Stanshaw Creek in the same manner as the Cole’s
diversion; albeit at a smaller rate. Consequently, if flows in lower Stanshaw Creek are
inadequate to maintain public trust resources, the Fishers may also need to reduce their
diversion of water. Determining which diversion needed to be reduced first, either the
Cole’s or the Fisher’s, could only be established after a court rules on the relative
priorities of both diversions.

PHYSICAL SOLUTION

There may be a physical solution that would be of benefit to all sides of this situation.
The “fishery advocates” would like to see more water passed below the Cole’s POD.
The Coles want to be able to divert sufficient water to generate power and maintain
consumptive water uses at their guest ranch. One way of possibly meeting both
interests would be to move the power generation facility completely into the Stanshaw
Creek watershed. This would require construction of a diversion dam capable of
diverting most, if not all, of the flow of the creek into a penstock. The generating unit
would be located down gradient along the creek, possibly immediately upstream of the
Highway 96 culverts. Power would be transmitted over the drainage divide to the guest
ranch. The diversion dam could be designed and constructed to provide a minimum
bypass flow before any water is diverted from the creek to maintain a minimum flow
between the diversion structure and powerplant discharge. A consumptive use water
supply line(s) could also be run from the diversion dam to the ranch to provide a
pressurized water system capable of operating an automated sprinkler irrigation system
and domestic water supply system.
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The Coles would benefit with increased power production especially during the summer,
low flow season. This would save them considerable costs associated with generating
power using an expensive fossil fuel generator. The pressurized water line(s) would
also allow them to develop a more efficient irrigation system that could be automated,
thus saving labor costs as well. The pressurized system would also reduce the amount
of labor required to maintain the current ditch; especially during storm events when
overland runoff coupled with fallen leaves and tree limbs pose a significant threat to the
integrity of the ditch.

The “fishery advocates” would benefit by seeing dramatically increased flows in the
lower reaches of Stanshaw Creek during the summer, low-flow period due to a
reduction in the amount of water diversions necessary to maintain the current irrigation,
domestic, and power uses’. Complaint Unit staff are not currently aware of compelling
evidence suggesting that a significant benefit would accrue to instream uses of water by
increasing the flow over that currently existing in this reach of the creek during the low-
flow period of the year. However, the complainant, DF&G, NMFS, and many interested
parties seem to believe that substantial benefit would be gained. Because determining
appropriate instream flow needs is not an exact science, providing additional flows
might provide some, as yet, undocumented benefits to instream uses. Complaint Unit
staff are not aware of any adverse impacts that would occur by increasing instream
flows if a physical solution were to be implemented. Erring on the side of public trust
uses is always desirable; especially if the rights of consumptive water users can be
maintained or enhanced at the same time.

In order to implement a physical solution such as described above, the penstock and
powerplant would need to be relocated onto land currently owned by the U.S. Forest
Service. The Cole’s diversion and conveyance ditch were initiated before the National
Forest was established. This has essentially “grandfathered” these facilities and has
most likely significantly reduced the amount of regulatory authority the Forest Service
has over these facilities. Moving the penstock and powerplant would subject the Coles
to additional regulation by the Forest Service. In view of the concerns expressed by the
“fishery advocates” including the protests and complaints filed, the Coles are not likely
to be willing to enter into a physical solution unless adequate guarantees can be
provided that their diversion and use of water would not be placed in any greater
jeopardy than currently exists. This might necessitate a land exchange with the Forest
Service or development of some other type of legal agreement or contract between the
parties. '

7 . Application 29449 has not yet been approved. Complaint Unit staff assume that any permit that may
be issued pursuant to this filing will be conditioned upon compliance with all necessary activities to
prevent any unreasonable adverse impacts to instream uses. Consequently, a physical solution would
not provide much benefit based strictly upon diversions for power purposes. Most of the benefit wouid be
based on reductions to diversions for irrigation and/or domestic uses.
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CONCLUSIONS
1. A court of competent jurisdiction would most likely confirm that the Coles have a

valid pre-1914 appropriative right to divert water from Stanshaw Creek for full
domestic and irrigation purposes at the Marble Mountain Ranch.

Evidence has not been submitted to substantiate a pre-1914 appropriative right for
power purposes but A029449, if approved, should cover all diversions for power
purposes.

. With the current irrigation system, most diversions for power purposes during the

low-flow periods of the year are incidental to domestic and irrigation needs.

Prima facie evidence is available to indicate that lower Stanshaw Creek does
provide habitat for “thermal refuge” when temperatures in the Klamath River become
detrimental to the health and well being of fish life.

Bypasses similar to those present during the field investigation should provide
adequate habitat for thermal refuge purposes.

Measuring flows on a regular basis in Stanshaw Creek is not practical. Any
requirement to measure minimum bypass flows should not be established unless
the requirement acknowledges that a sufficient diversion of water will be allowed into
the Cole’s ditch to cover both the diversion and bypass requirement with subsequent
measurement and release of bypasses back into the stream.

Considerable benefit might accrue to all sides of this dispute if an appropnate
physical solution were to be implemented.

RECOMMENDATIONS

1.

That the Coles be directed to cease all diversion of water whether pursuant to a pre-
1914 appropriative claim of right or post-1914 appropriative rights derived from
Application 29449 or Small Domestic Registration DO30945R unless sufficient flow is
passed below their POD to maintain a flow in lower Stanshaw Creek below the
Highway 96 culverts similar to that present during the October 17, 2001, field

investigation (~0.7 cfs).
That the required bypass flow be determined in one of two fashions:

a) if full diversion of the creek into the Cole’s ditch is not allowed, the flow should
be visually estimated so that sufficient flow would be available to fill a small,
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hand-dug ditch between the terminal pool of Stanshaw Creek and the Klamath
River; or

b) if full diversion of the creek into the Cole’s ditch is allowed, a device shall be
installied capable of bypassing sufficient flow to maintain 0.7 cfs in the creek
below the Highway 96 culverts before any water is passed down the diversion
ditch to Marble Mountain Ranch.

3. That the complaint filed by KFA against the Coles be closed.

4. That the parties give serious consideration to a physical solution similar to that
discussed above.
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Memorandum

To: ° Mr. Edward C. Anton, Chief pate: November 20, 2001
Division of Water Rights .
State Water Resources Control Board
Post Office Box 2000
Sacramento, California 95812-2000

)%»& B. Rew
From: , Donald B. Koch, RegionatManager

‘Northern California-North Coast Region
Department of Fish and Game
601 Locust Street, Redding, California 96001

suvject: Complaint Investigation Relating to Application 29449 Doug Cole — Stanshaw Creek,
Tributary to Klamath River, Siskiyou County

The Department of Fish and Game has reviewed the subject application and attended
two site visits with State Water Resources Control Board (Board) staff. The first field
investigation was conducted by the Board’s application and environmental section on July 26,
2000, and the latest complaint inspection was held on October 17, 2001. On March 17, 2000,
we submitted a protest on the application which was accepted by the Board on April 4, 2000.
Our protest is based on adverse environmental impacts which could result from reduced flows
in Stanshaw Creek. Both the complaint and application refer to an existing unpermitted
diversion of water from Stanshaw Creek.

At the time our protest of this application was filed in March 2000, our primary concern
was protection of anadromous fish habitat in about a 0.25 mile reach of Stanshaw Creek from
the Highway 96 crossing to the stream’s confluence with the Klamath River. On April 27,
2001, the California Fish and Game Commission (Commission) accepted a petition to list coho
salmon north of San Francisco Bay as an endangered species. Consequently, coho salmon
are now considered as a candidate species pursuant to the California Endangered Species
Act (CESA). On April 26, 2001, emergency regulations adopted by the Commission pursuant
to Fish and Game Code Section 2084 went into effect. These regulations remain in effect
during the 12-month candidacy period and authorize the incidental take of coho salmon
resulting from diversion of water. The Commission will likely make its final listing decision in
early June 2002 and if they decide to list the species, the current Section 2084 incidental-take
authorization for water diversions will terminate. After listing, take of coho salmon will be
prohibited unless authorized under Fish and Game Code Section 2081(b) or 2080.1. We urge
the Board to consider the implications of their actions regarding subject complaint and final
decision on water rights application #29449 in light of Fish and Game Code Section 2053 and
the potential listing of coho saimon next year.

During the complaint inspection, we were told that the merits of the complaint would be
reviewed within 30 days and, therefore, we are submitting these comments and
recommendations for the Board’s consideration. Formal protest dismissal terms will be
submitted to the application unit at a future date.
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Mr. Edward C. Anton
November 20, 2001
Page Two

Federally Listed coho salmon (Onchorhynchus kisutch) are known to exist in Stanshaw
Creek. Coho salmon were listed as threatened under the Federal Endangered Species Act
effective June 5, 1997, and as a candidate under the California Endangered Species Act on
April 27, 2001. On two recent occasions, the Department has collected field information within
Stanshaw Creek below the subject diversion in the area near its confluence with the Klamath
River. On May 25, 2000, we collected 8 young of the year and 18 yearling steelhead trout in
this area of Stanshaw Creek. On July 26, 2000, we sampled and found one juvenile coho
salmon in Stanshaw Creek below the culverts which run under Highway 96. We believe the
Highway 96 culverts are currently a barrier to upstream migration of fish and have, therefore,
focused our concerns and mitigation measures on the 0.25 mile stream reach downstream of
these culverts. This stream reach is characterized by deep pools, large woody debris, dense
overhanging riparian cover shading the stream and generally cool water temperatures and
thus provides good rearing and refuge habitat for juvenile coho salmon and steelhead trout.
Coldwater habitats such as those provided by Stanshaw Creek are important refuges for
juvenile coho salmon which may need to escape the warmer temperatures and low dissolved
oxygen levels occasionally found in the Klamath River during the warm summer and early fall
months. However, critical cold water refuge habitats for coho salmon and steelhead in lower
Stanshaw Creek need to be accessible to the fish so sufficient water needs to stay in the
stream to maintain connectivity to the Klamath River all year.

The Department currently proposes year-round bypass flows of 2.5 cubic feet per
second (cfs) to be measured at the culverts below Highway 96 to mitigate potential impacts
from the diversion on Stanshaw Creek. Our objective for these flows is to ensure existing
instream habitat conditions in Stanshaw Creek for coho salmon and steelhead are maintained,
water temperatures remain cold and year-round access to the stream from the Klamath River
is guaranteed. To accomplish this objective, we recommend the total stream flow be
bypassed whenever it is less than the designated amount. Based on field reviews and best
professional judgment, it was determined that 2.5 cfs should maintain connectivity and an
adequate channel which allows young salmonids access to Stanshaw Creek from the Klamath
River. However, the Department may require additional bypass flows in the future if conditions
change such that 2.5 cfs is no longer adequate to allow salmonid passage at the mouth of
Stanshaw Creek. Future maodification of the barriers or more detailed studies may also
indicate a need for higher instream flows.

It is our understanding from discussions with Board staff that water is currently diverted
from Stanshaw Creek even when there is not enough flow to run the hydroelectric generators.
We believe this procedure results in water being wasted and not being put to beneficial use.
This procedure typically occurs during critically dry periods when natural flows are needed to
maintain salmonid access from the Klamath River to cooler water, rearing and refuge habitat
found in Stanshaw Creek. If the stream flow in Stanshaw Creek is less than the amount
needed to run the hydroelectric plant (3 cfs), then water for power generation should not be
diverted and the entire natural flow of Stanshaw Creek should be bypassed to maintain the
downstream fishery resources.
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During both inspections, various options were discussed which could help satisfy the
required downstream flow conditions. We believe two options have merit for the Board and
the owner to consider. One option would be returning diverted flows back to Stanshaw Creek
after the water is used to generate electricity. Currently, tailwater is discharged to the adjacent
drainage of Irvine Creek. Second, improvements to the open ditch system and/or updating the
hydroelectric generation system may also allow the applicant to divert less water while still
meeting the needs for domestic purposes and electric generation.

If you have any questions or comments regarding this memorandum; please
contact Environmental Scientist Jane Vorpagel at (530) 225-2124.

cc. Mr. James R. Bybee
- National Marine Fishery Service
777 Sonoma Avenue, Room 325
Santa Rosa, California 95404

Mr. Doug Cole, et al.
92520 Highway 96
Somes Bar, California 95568

Ms. Jane Vorpagel
Department of Fish and Game
601 Locust Street

Redding, California 96001
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WHO CONTACTED

Jane Vorpagel,
Dept. of Fish & Game

®

‘ CONTACT REPORT

METHOD DATE

Phonel / Site Visit December 13, 2001
(530) 225-2124

STAFF Michael Contreras, ESIII
(916) 341-5307 / mcontreras@waterrights.swrcb.ca.gov
SUBJECT Complaint Lodged Against Cole
LOCATION Happy Camp (Stanshaw Creek)
NOTES DFG's comments (best professional judgement) are based on

Field review, during which they measured 2.6 cfs - and observed
connectivity and adequate temperature in the pools.

They have not conducted an “ISIM" study (typically done in
conjunction with power projects.

They are also not concerned with screening the diversion because
coho are unlikely to get up there, nor are they concerned with native
trout or any fish spawning between the culvert and the POD.

They have retained their position of "no" regarding the small

domestic registration in order to maintain consistency with their
opposition of the current application.

Phep sime
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Memorandum to File

To: File Number 262.0 (47-40-01) Date:
MAY 2 3 2002
7/ . >
[M 4
‘From: Charles A. Rich, Chief i | Contreras
Complaint Unit Environmental Specialist 111

Complaint Unit

SUBJECT: WATER RIGHTS COMPLAINT LODGED BY THE KLAMATH FOREST
ALLIANCE AGAINST DOUG AND HEIDI COLE REGARDING DIVERSION OF
WATER FROM STANSHAW CREEK IN SISKIYOU COUNTY

BACKGROUND

The Division of Water Rights (Division) received a complaint on June 18, 2001 from the
Klamath Forest Alliance against Doug and Heidi Cole. This complaint contains the
following allegations:

1. The Cole’s diversions are unauthorized as they exceed pre-1914 appropriative rights
and the Cole’s have no post-1914 appropriative rights for power diversions, as a
permit has not been issued pursuant to pending Application A029449; and

2. The Cole’s diversions adversely impact public trust resources in an unreasonable
manner.

Ms. Janet Goldsmith, legal counsel for the Coles, responded to this complaint via a
letter dated August 20, 2001. This response contains the following assertions: .

1. The Cole’s diversions have been continuous since before 1914 and are covered by
a valid pre-1914 appropriative claim of right.

2. The complainant has not provided any factual evidence indicating that the Cole’s
diversions are adversely impacting fishery resources in either Stanshaw Creek or
the Klamath River.

FIELD INVESTIGATION

On October 17, 2001, staff of the Complaint Unit conducted a field investigation for the
subject complaint. Prior to meeting the parties, Complaint Unit staff undertook a flow
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measurement in Stanshaw Creek approximately 60 feet downstream of two culverts that
pass undemeath Highway 96. A flow of 0.61 cubic feet per second (cfs) was measured
using a current velocity meter. Water temperature was measured at 8:30 a.m. to be
52°F. The twin, semicircular culverts that carry the creek under Highway 96 are
approximately 320 feet long, 6 feet high, and 10 feet wide each. The slope of the floor
of these culverts is about 9%. All of these measurements were made with the aid of a
laser range finder and/or tape measure. No debris was observed in the culverts,
indicating that they were designed to be and function quite well as self-cleaning
conduits.

Complaint Unit staff then located the downstream end of the tailwater ditch coming from
the Cole property a short distance above the point where unused water is discharged to
Irving Creek. Flow was measured to be 0.1 cfs with a current velocity meter. Water

temperature was measured to be 54°F.

Complaint Unit staff next met with the parties at the Marble Mountain Ranch dinning
room. Approximately 30 individuals participated representing the following entities:

o the Coles; including Mr. & Mrs. Cole and their legal counsel, Jan Goldsmith,

o the Klamath Forest Alliance (KFA); including Felice Pace for the KFA and their legal
counsel, Don Mooney,

o representatives of the California Department of Fish & Game (DF&G),

o representatives of the National Manne Fisheries Service (NMFS); including
Dr. Stacy Li,

o the Karuk Tribe; including Toz Soto, their fisheries biologist, several tribal elders and
numerous tribe members,

¢ Konrad Fischer, son of James Fischer, who owns the property along the southern
bank of Stanshaw Creek between Highway 96 and the Klamath River, and the
caretaker for this property who lives there on a continuous basis, and

¢ Charles Rich and Michael Contreras from the Division’s Complaint Unit

Complaint Unit staff started the meeting by explaining the typical complaint process:

1) complaint is filed,

2) answer is requested,

3) answer to complaint is provided at the option of the respondent,

4) Complaint Unit staff conduct field investigation if necessary, and

5) a Report of investigation is prepared and transmitted to the parties along with
recommendations for action regarding the complaint.

Complaint Unit staff also explained the adjudicatory authority of the State Water

Resources Control Board (SWRCB) with respect to pre-1914 appropriative rights. The
pre-1914 appropriative claims of right of the Coles were discussed.
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After this discussion, several parties stated that they believe the Cole’s diversions are
adversely impacting anadromous fish that frequent Stanshaw Creek. Complaint Unit
staff pursued this topic and asked what evidence is available to support these
allegations. The parties present were unable to identify much evidence. They indicated
that no formal studies regarding public trust resources in Stanshaw Creek have been
undertaken. Visual observations of juvenile fish in the creek have been made. Several
biologists indicated that they believe lower Stanshaw Creek provides a thermal refuge
or “refugia” for juvenile fish when temperatures in the Klamath River reach lethal levels.
They stated that sufficient flow to maintain a continuous connection with the river are
very important. ‘

Some of the parties also argued that Stanshaw Creek may provide spawning habitat for
adult salmon or steelhead trout. However, they were unable to provide any substantial
evidence in support of these allegations.

Complaint Unit staff asked if the Cole’s tailwater that is discharged into Irving Creek
provides more benefit to fish life in Irving Creek than it would to fish life if left in
Stanshaw Creek. All of the biologists present indicated that Irving Creek has sufficient
water to provide adequate habitat. Adding water diverted from Stanshaw Creek would
not increase this habitat significantly. They felt, however, that leaving the water in
Stanshaw Creek would be more beneficial if additional areas of thermal refuge were
generated as a result.

After the discussion in the dining room ended, the parties proceeded to the Cole’s
powerplant and then on to the point of diversion (POD) on Stanshaw Creek. The flow
was too low to generate power but water was being bypassed around the plant for
irrigation. Complaint Unit staff visually estimated this flow to be approximately 0.6 cfs.
The flow in Stanshaw Creek immediately upstream of the POD was measured with a
current velocity meter to be 1.16 cfs. The creek in this reach consists of large boulders
that form a fairly continuous group of cascading pools. There was no section where a
highly accurate flow measurement could be made due to the steep grade and large
numbers of rocks, many of which can be washed downstream during high flow events.
The flow in the diversion canal just below the POD was measured to be 0.68 cfs using a
current velocity meter.

The inspection party then proceeded to the lower reach of Stanshaw Creek along the
property owned by Mr. Fischer. The creek would normally end in a small pool that is
separated at low flows from the river by a sand bar on which extensive amounts of
phreatophytic vegetation exists. The Fisher’s caretaker indicated that he maintains a
hand-dug channel between this pond and the river along the downstream periphery of
the sand bar during the summer, low-flow period, to enable juvenile fish to enter the
lower reach of the creek. Flow in the creek about 100 — 200 feet above the terminal
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pool was estimated' to be no more than 0.41 cfs. Water temperature was measured
during the mid-afternoon period to be 56°F. At low flows?, the entire reach of Stanshaw
Creek between the highway and the confluence with the Klamath River is essentially a
series of cascading pools. The stream in this reach is covered by a dense riparian
canopy. Complaint Unit staff asked Dr. Li if juvenile fish would have a difficult time
accessing these pools with the existing flows as there were no runs or riffles present,
only cascades between each pool. Dr. Li stated that juvenile fish would have no
problem accessing the pools with the flows occurring during the inspection. The
inspection ended at this time.

ANALYSI

The following issues need to be addressed in order to resolve the current complaint:

1. Unauthorized diversion
2. Adverse impacts to prior right holders
3. Unreasonable impacts to public trust resources

Unauthorized Diversion of Water

The KFA contends that the Coles do not have sufficient pre-1914 appropriative rights to
justify current diversions. The Cole’s legal counsel has responded by claiming pre-1914
appropriative rights for all diversions. Past correspondence prepared by various
individuals within the Division has contained questions about the validity of these
claims. However, the SWRCB does not have adjudicatory authority regarding pre-1914
appropriative rights. When allegations are made that a pre-1914 appropriative right
does not exist or is inadequate to justify all existing diversions, Complaint Unit staff
analyze the situation to see if they believe sufficient evidence is available to dispute the
claimed rights such that a court of competent jurisdiction would likely agree. If such
evidence exists, Complaint Unit staff typically recommend that the diverter be asked to
take action to rectify the unauthorized diversion. If the diverter fails to take adequate
action, appropriate enforcement action may follow.

At the meeting previous to the physical investigation, Complaint Unit staff explained that
recently provided evidence by the Cole’s legal counsel in response to the complaint
appeared to support a claim that diversion from Stanshaw Creek to the Marble

' - The stream did not contain a smooth flowing section in this reach in which to take a standardized fiow
measurement. Consequently, the flow was estimated with a current velocity meter by measuring the
general dimensions of a “v"-shaped spill plume from a pool and the central velocity of the plume.

2 _Based on visual observation of the hydraulic characteristics of the lower stream channel in relation to
the flow measured during the field investigation, Complaint Unit staff believe that this lower reach of
Stanshaw Creek remains a series of cascading pools until flows in the creek become large in comparison
to the Cole’s ability to divert water (e.g., >15 cfs flow vs 3 cfs diversion).
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Mountain Ranch was initiated well before 1914 for domestic and irrigation. purposes,
and has been maintained in a continuous or diligent fashion ever since. Complaint Unit
staff believe that the current diversion and use of water for domestic and irrigation
purposes is no greater than and, quite possibly, somewhat smaller than maximum
historic diversions as a portion of the area that was apparently irrigated for many years
both before and after 1914 has been converted to resort housing or other facilities, and
is no longer being irrigated.

Even though legal counsel for the Coles claimed a pre-1914 appropriative right for
power purposes in her letter of August 20, 2001, Complaint Unit staff are not aware of
any specific evidence supporting such a claim. Based on previous discussions with
Mrs. Cole’s father, Mr. Squires, Complaint Unit staff currently believe that the initial
application of water for power purposes occurred shortly after the end of World War I,
even.though the original pelton wheel employed dates from the early 1900's. However,
Application A029449 is pending and, if approved, would cover all existing and
anticipated diversions for power purposes.

While diversions pursuant to a pending application are technically not authorized until a
permit is actually issued, diversions prior to a determination regarding issuance of a
permit is very common, especially for long-standing diversions such as the Cole’s. The
SWRCB has discretion whether to take enforcement action against an unauthorized
diversion of water. Upon reviewing a complaint, the SWRCB may decide not fo take
enforcement action, or to defer consideration of enforcement. The SWRCB may
consider several factors when deciding whether to pursue enforcement. One factor the
SWRCB weighs is the willingness of the water diverter to legitimize the diversion. The
SWRCB may choose not to enforce against a person who files an application promptly
upon notification of the complaint, and diligently pursues the application, including
cooperation in providing information requested by the SWRCB and compliance with
other requirements of the application process. While the Cole’s application (A029449)
has been pending for an extraordinarily long time, there is no indication in the
application file that the Coles have not pursued approval of their application in a diligent
fashion.

Another weighed factor is the extent of injury caused by the water diversion. If an
investigation shows the unauthorized diversion is causing little or no injury to
established right holders or to public trust values, the SWRCB may decide not to take
enforcement action. The SWRCB may also consider the degree of hardship
enforcement would impose on persons who rely on the diversion of water in deciding
whether to take enforcement action in response to a complaint. The application of
these factors, as they apply to this complaint, are discussed below.
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Adverse Impacts to Prior Right Holders

While the KFA complaint does not contain allegations that the Cole’s diversions are

- adversely impacting downstream diverters, a protest was filed against A029449 by
T. James Fisher, J.W. Fisher Logging Company, and Phylis Fisher alleging potential
injury to prior rights. In view of the KFr#&immint and the inspection by Complaint Unit
staff, the potential for adverse impacts to downstream diverters along Stanshaw Creek
is also being evaluated as part of this investigation.

According to the caretaker for the Fisher property, water is diverted from Stanshaw
Creek a short distance downstream of the Highway 96 culverts for domestic and some
minor irrigation use. Diversions at this location apparently began after 1914. The
Division has no record of a post-1914 appropriative right covering this diversion.
Consequently, these diversions are presumably made under a riparian claim of right’.
Complaint Unit staff are not aware of any evidence that would suggest that such a
claim of right would not be upheld by a court of competent jurisdiction.

Complaint Unit staff understand that the Cole’s basis of right for diversion from
Stanshaw Creek consists of:

1. Pre-1914 appropriative claim of right for domestic / irrigation use. This right has not
been quantified or a definitive priority established by court action. The maximum
diversion rate that might be justified is the capacity of the ditch. The date of priority -
for this right may be as early as 1880.

2. Application A029449 - This pending application is for 3.0 cfs year round diversion
for power purposes. A permit has not been issued for this application.
Consequently, diversion of water under this right has not been approved. The date
of priority for this right, if the application is approved, would be March 27, 1989.

3. Small Domestic Registration D030945R — This certificate authorizes year round
diversion to off-stream storage of up to 10 acre-feet per annum in the small reservoir
located near the bottom end of the Cole ditch. The date of priority for this right is
September 17, 1999.

The Fisher riparian claim of right has a higher priority than that of A029449 and
D030945R. The relative priorities of the Fisher riparian claim and the Cole’s pre-1914
appropriative claim of right is more difficult to evaluate. Only a court of competent
jurisdiction has the power to adjudicate these rights. Riparian rights typically have the
highest priority in California. However, a riparian right attaching to a particular parcel of

3 . The Division has no record of a Statement of Water Diversion and Use (Statement) being filed for this
diversion and use of water. Unless this diversion and use is included in the reports of some other entity,
a Statement should be filed.
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land is generally subject to appropriative rights established by diversion upon the vacant
public domain before the first valid steps were taken to acquire said parcel of land from
the United States, whether diversion was made at points upstream or downstream.
Because diversion of water to the Cole’s property may have been initiated before steps
were taken to obtain the Fisher property from the government, the Cole’s pre-1914
appropriative claim of right may have a higher priority than the Fisher riparian claim of
right.

Flows in Stanshaw Creek will most likely be sufficient to satisfy the demands of both the
Cole and the Fisher interests except during the low flow periods of the irrigation season.
During this period of time, the diversion of water pursuant A029449 and D030945R is
often incidental to the Cole’s pre-1914 claim of right. Consequently, unless all or a
portion of the Cole’s diversion of water is being made exclusively for: (1) power
purposes or (2) to fill the small reservoir on the Cole property, any disputes over
competing rights would need to be resoived in the court system by determining the
relative priorities of the riparian and pre-1914 appropriative claims of right.

Unreasonable Impacts to Public Trust Resources

Complaints containing allegations of unreasonable adverse impacts to public trust
resources by diverters are often evaluated differently depending upon the basis of right.
If the diverter appears to possess a valid basis of right for the diversion, evidence must
be available to support allegations that the water diverted has caused, or is likely to
cause, an unreasonable adverse impact to the public trust, i.e. the pubilic’s right to use
the State’s waters for instream purposes such as recreation, navigation, and fish and
wildlife*. In order to make this finding, evidence should be available to demonstrate
that:

a. public trust resources exist in the stream;

b. these resources are being adversely impacted due to the diversions from the
stream by the water right holder and not by normal variances in the water supply
or other factors that are beyond the control of the water right holder, such as land
use development, discharge of pollutants, etc. by other parties;

C. the impacts on public trust resources are significant, considering both the
magnitude of the impact and the sensitivity and significance of the public trust
resources affected; and

4 . In other words, evidence must be available to demonstrate the likelihood that unreasonable impacts
are occurring rather than requiring the diverter to demonstrate that adverse impacts are not likely to
occur. This is synonymous with the “innocent until proven guilty” concept of the law.
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d. the protection of public trust resources is feasible, considering any reduction or

cessation of diversions that may be necessary to protect the public trust and
whether the public interest in those diversions may outweigh the adverse impacts
on the public trust.

If the diversion is being made pursuant to a pending application for which a permit is
being diligently pursued and “prima facie” evidence is available suggesting that the
diversion may be causing adverse impacts to public trust resources, the Division will
typically direct the diverter to take action to prevent or mitigate the impacts or, if
necessary, terminate the diversion.

With respect to the Cole’s diversion pursuant to their pre-1914 appropriative claim and
D030945R, the burden of demonstrating that public trust resources are being adversely
impacted in an unreasonable fashion rests with the KFA. The test of potential harm and
need for corrective action is considerably less for the Cole’s pending application.

The KFA alleges that the Cole’s diversion of water is adversely impacting anadromous
fish that utilize Stanshaw Creek. Very little information is available regarding the use of
this water body by anadromous fish. The DF&G submitted a memorandum dated
November 20, 2001, and the NMFS submitted a letter dated November 15, 2001,
(copies attached) regarding the Cole’s diversion of water. Both documents discuss the
status of anadromous fish pursuant to state and federal endangered species laws and
make recommendations regarding “protest dismissal terms”. However, the complaint
investigation process is not intended to resolve “protests”. Instead, the purpose of a
complaint investigation is to determine what type of evidence is currently available.
Neither one of these documents provides or references much evidence.

Complaint Unit staff believe that use of Stanshaw Creek by anadromous fish is
generally limited to the reach from the Highway 96 culverts to the Klamath River. These
culverts appear to have been designed to be self-cleaning due to the steep slope.
Complaint Unit staff noted that there was essentially no sediment or debris inside these
culverts, indicative that high scour velocities are maintained. High water velocities
coupled with the length of these conduits probably prevent movement of spawning or
juvenile fish upstream. This conclusion appears to be consistent with those of both the
DF&G and the NMFS. The NMFS letter states: “The culvert under Highway 96 at
Stanshaw Creek is listed on resource agencies master list for culverts with passage
problems. CalTrans has stated that they will replace the culvert in the future to allow
salmonid passage.” While removal of the culverts might change the situation, this task
will be a significant undertaking and is not likely to occur anytime soon. Consequently,
until such time as the culverts are actually removed, Complaint Unit staff believe that
only those actions by the Coles that would have a bearing on the health and well being
of fishery resources in Stanshaw Creek between Highway 96 and the Klamath River
need be addressed.
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The DF&G memo contains the following recommendation:

The Department proposes year-round bypass flows of 2.5 cubic feet per second
(cfs) to be measured at the culverts below Highway 96 to mitigate potential
impacts from the diversion on Stanshaw Creek. Our objective for these flows is
to ensure existing instream habitat conditions in Stanshaw Creek for coho
salmon and steelhead are maintained, water temperatures remain cold and year-
round access to the stream from the Klamath River is guaranteed. To
accomplish this objective, we recommend the total stream flow be bypassed
whenever it is less than the designated amount. Based on field reviews and best
professional judgment, it was determined that 2.5 cfs should maintain
connectivity and an adequate channel which allows salmonids access to
Stanshaw Creek from the Klamath River. However, the Department may require
additional bypass flows in the future if conditions change such that 2.5 cfs is no

. longer adequate to allow salmonid passage at the mouth of Stanshaw Creek.
Future modification of the barriers or more detailed studies may also indicate a
need for higher instream flows.

During the meeting portion of the inspection, biologists representing the DF&G, the
NMFS, and the Karuk Tribe all stated that temperatures in the Klamath River often
reach lethal levels during the warmer months of the year. They believe that small, side

tributaries with cold water flows such as Stanshaw Creek provide “thermal refuges” that

are crucial to the survival of juvenile anadromous fish.

On the day of the complaint mspectlon water temperature was measured at 52°F in the
early mormning with a flow of 0.61 cfs®. Water temperature in the mld-aftemoon
downstream of the “Fisher” POD was measured at 56°F with a flow of 0.41 cfs®. Water
temperature was measured by Division staff on July 26, 2000, and found to be 54°F.
No flow measurements were taken at that time, but photographs of the culverts indicate
that flows were higher; possibly in the 2-3+ cfs range. According to the Environmental
Field Report for this visit, water temperature is not an issue. Complaint Unit staff agree.
The lower portion of Stanshaw Creek contains excellent cover and there is no evidence
currently available to indicate that the Cole’s diversion of water creates a temperature

5. Making good flow measurements in a channel containing mainly pools and cascades with a current
velocity meter is extremely difficuit. Consequently, these measurements are not considered highly
accurate, but instead should only be used for an idea of the relative amounts of flow present.

® _ This measurement was made at the request of KFA and fishery representatives. Complaint Unit staff

were reluctant to undertake a measurement in a reach of the creek that consisted solely of pools and
cascades. This measurement was quite rudimentary and may only have an accuracy of £50%.
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problem in the reach between Highway 96 and the Klamath River as long as minimum
flows are maintained similar to those occurring during the complaint investigation.

The reach of Stanshaw Creek between the Highway 96 culverts and the Klamath River
consists of a series of cascading pools with essentially no runs or riffles present during
periods of low flow. Complaint Unit staff believe that this lower reach of Stanshaw
Creek remains a series of cascading pools until flows in the creek become quite large in
comparison to the Cole’s ability to divert water. Bypass flows on the order of Y2 to 1 cfs
should produce essentially the same amount and quality of habitat as flows on the order
of 2 — 3 cfs. Consequently, as summer flows decrease due to either a recession in the
natural hydrograph or diversions by the Coles, there shouldn’t be much change in the
spatial habitat available to fish.

The channel configuration indicates that winter flows are much higher than the flows the
Coles might divert. These flows may produce conditions that allow anadromous fish to
spawn. However, diversion by the Coles during these periods should also have
negligible effect on the fish.

The fishery biologists pointed out that the cold water habitat of Stanshaw Creek is of
little value if the Coles do not bypass sufficient flows of water to provide access between
the river and the creek. Our inspection revealed that there was no patural surface
connection between the creek and the river at the time of the inspection. Flows in the
creek terminated in a pool that is separated at low flows from the river by a sand bar on
which extensive amounts of phreatophytic vegetation exists. Significant quantities of
water can no doubt seep through the sand bar before a natural surface flow connection
with the river occurs. The sand bar is most likely a dynamic phenomenon and may not
be in place every year or at all times of the year. However, the extent of the vegetation
on the sand bar indicates that this is not a fleeting fixture.

While at times there may not be a natural surface connection with the river, the
caretaker for the Fisher property showed us a hand-dug channel that he maintains
between the river and the pond. This channel provides some access to the creek and
the thermal refuge found therein. Consequently, there is a benefit in maintaining
sufficient flow in the lower reach to keep the artificial channel flowing. Dr. Li indicated
that the flows existing at the time of the inspection were quite adequate to provide for
passage of juvenile fish from the river to the thermal refuge in the pools. Consequently,
flows similar to those observed during the inspection on October 17, 2001, would
appear to be adequate.

Undertaking measurements of flows in the creek would be an extremely difficult, if not
impossible, task. Conditions in the creek are such that installation of a device(s) that
would enable measurement of flows (e.g., flume, weir, or stage vs. flow correlation)
would require a major construction effort coupled with maintenance and possible
reconstruction on a continual basis. A more practical method of measuring bypasses
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would be to divert all of the low flows into the Cole’s ditch and use an appropriately
designed “splitter box” to ensure that a minimum flow is returned back to the creek in
the immediate vicinity of the diversion. However, this wouid require the construction of a
dam to direct all flow into the ditch before returning a set amount or percentage of flow
back to the creek. The DF&G has obtained an injunction that prohibits installation of
such a dam. Consequently, a reasonable request would be that the Coles bypass
sufficient flow at all times at their POD to provide continuity of flow between Stanshaw
Creek below the Highway 96 culverts and the Klamath River. If the Fisher's caretaker
does not maintain the artificial channel between the terminal pool and the river, the
Coles should still bypass sufficient water to maintain flow between the pools located
downstream of the Highway 96 culverts in order to maintain habitat for any fishlife that is
present in this reach. If the DF&G is willing to allow full diversion of the creek into the
Cole’s ditch, a measurable bypass requirement should be established, probably on the
order of /2 to 1 cfs based on further analysis of the amount of bypass necessary to
maintain hydraulic continuity between lower Stanshaw Creek and the Klamath River.

The KFA did not file a complaint against the Fishers and neither the DF&G or the NMFS
have indicated any concerns with their diversion. However, the Fisher diversion is
capable of removing water from Stanshaw Creek in the same manner as the Cole’s
diversion; albeit at a smaller rate. Consequently, if flows in lower Stanshaw Creek are
inadequate to maintain public trust resources, the Fishers may also need to reduce their
diversion of water. Determining which diversion needed to be reduced first, either the
Cole’s or the Fisher’s, could only be established after a court rules on the relative
priorities of both diversions.

PHYSICAL SOLUTION

There may be a physical solution that would be of benefit to all sides of this situation.
The “fishery advocates” would like to see more water passed below the Cole’s POD.
The Coles want to be able to divert sufficient water to generate power and maintain
consumptive water uses at their guest ranch. One way of possibly meeting both
interests would be to move the power generation facility completely into the Stanshaw
Creek watershed. This would require construction of a diversion dam capable of
diverting most, if not all, of the flow of the creek into a penstock. The generating unit
would be located down gradient along the creek, possibly immediately upstream of the -
Highway 96 culverts. Power would be transmitted over the drainage divide to the guest
ranch. The diversion dam could be designed and constructed to provide a minimum
bypass flow before any water is diverted from the creek to maintain a minimum flow
between the diversion structure and powerplant discharge. A consumptive use water
supply line(s) could also be run from the diversion dam to the ranch to provide a
pressurized water system capable of operating an automated sprinkler irrigation system
and domestic water supply system.
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The Coles would benefit with increased power production especially during the summer,
low flow season. This would save them considerable costs associated with generating
power using an expensive fossil fuel generator. The pressurized water line(s) would
also allow them to develop a more efficient irrigation system that could be automated;
thus saving labor costs as well. The pressurized system would also reduce the amount
of labor required to maintain the current ditch; especially during storm events when
overland runoff coupled with fallen leaves and tree limbs pose a significant threat to the
integrity of the ditch.

The “fishery advocates” would benefit by seeing dramatically increased flows in the
lower reaches of Stanshaw Creek during the summer, low-flow period due to a
reduction in the amount of water diversions necessary to maintain the current irrigation,
domestic, and power uses’. Complaint Unit staff are not currently aware of compelling
evidence suggesting that a significant benefit would accrue to instream uses of water by
increasing the flow over that currently existing in this reach of the creek during the low-
flow period of the year. However, the complainant, DF&G, NMFS, and many interested
parties seem to believe that substantial benefit would be gained. Because determining
appropriate instream flow needs is not an exact science, providing additional flows
might provide some, as yet, undocumented benefits to instream uses. Complaint Unit
staff are not aware of any adverse impacts that would occur by increasing instream
flows if a physical solution were to be implemented. Erring on the side of public trust
uses is always desirable; especially if the rights of consumptive water users can be
maintained or enhanced at the same time.

In order to implement a physical solution such as described above, the penstock and
powerplant would need to be relocated onto land currently owned by the U.S. Forest
Service. The Cole’s diversion and conveyance ditch were initiated before the National
Forest was established. This has essentially “grandfathered” these facilities and has
most likely significantly reduced the amount of regulatory authority the Forest Service
has over these facilities. Moving the penstock and powerplant would subject the Coles
to additional regulation by the Forest Service. In view of the concemns expressed by the
“fishery advocates” including the protests and complaints filed, the Coles are not likely
to be willing to enter into a physical solution unless adequate guarantees can be
provided that their diversion and use of water would not be placed in any greater
jeopardy than currently exists. This might necessitate a land exchange with the Forest -
Service or development of some other type of legal agreement or contract between the

parties.

7. Application 29449 has not yet been approved. Compiaint Unit staff assume that any permit that may
be issued pursuant to this filing will be conditioned upon compliance with all necessary activities to
prevent any unreasonable adverse impacts to instream uses. Consequently, a physical solution would
not provide much benefit based strictly upon diversions for power purposes. Most of the benefit would be
based on reductions to diversions for irrigation and/or domestic uses.
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CONCLUSIONS

1.

1.

A court of competent jurisdiction would most likely confirm that the Coles have a
valid pre-1914 appropriative right to divert water from Stanshaw Creek for full
domestic and irrigation purposes at the Marble Mountain Ranch.

Evidence has not been submitted to substantiate a pre-1914 appropriative right for
power purposes but A029449, if approved, should cover all diversions for power
purposes.

With the current irrigation system, most diversions for power purposes during the
low-flow periods of the year are incidental to domestic and irrigation needs.

Prima facie evidence is available to indicate that lower Stanshaw Creek does
provide habitat for “thermal refuge” when temperatures in the Klamath River become
detrimental to the health and well being of fish life.

Bypasses similar to those present during the field investigation should provide
adequate habitat for thermal refuge purposes.

Measuring flows on a regular basis in Stanshaw Creek is not practical. Any
requirement to measure minimum bypass flows should not be established unless
the requirement acknowledges that a sufficient diversion of water will be allowed into
the Cole’s ditch to cover both the diversion and bypass requirement with subsequent
measurement and release of bypasses back into the stream.

Considerable benefit might accrue to all sides of this dispute if an appropriate
physical solution were to be implemented.

RECOMMENDATIONS

That the Coles be directed to cease all diversion of water whether pursuant to a pre-
1914 appropriative claim of right or post-1914 appropriative rights derived from
Application 29449 or Small Domestic Registration DO30945R unless sufficient flow is
passed below their POD to maintain a flow in lower Stanshaw Creek below the
Highway 96 culverts similar to that present during the October 17, 2001, field

investigation (=0.7 cfs).
That the required bypass flow be determined in one of two fashions:

a) if full diversion of the creek into the Cole’s ditch is not ailowed, the flow should
be visually estimated so that sufficient flow would be available to fill a small,
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hand-dug ditch between the terminal pool of Stanshaw Creek and the Klamath
River; or

b) if full diversion of the creek into the Cole’s ditch is allowed, a device shall be
installed capable of bypassing sufficient flow to maintain 0.7 cfs in the creek

below the Highway 96 culverts before any water is passed down the diversion
ditch to Marble Mountain Ranch.

3. That the complaint filed by KFA against the Coles be closed.

4. That the parties give serious consideration to a physical solution similar to that
discussed above.
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129 C Street, Suite 2

NALD B. MOONEY Davis, California 95616
A?ngtted in California anfi Oregon Telephone (530) 758-2377

Facsimile (530) 758-7169
dbmooney@dcn.davis.ca.us

November 30, 2001

VIA FACSIMILE AND 3
REGULAR MAIL

Charles Rich

Division of Water Rights

State Water Resources Control Board
P.O. Box 2000

Sacramento, CA 95812-2000

Re:  Unlawful Diversion of Water by Doug and Heidi Cole from Stanshaw
Creek, Siskiyou County

Dear Mr. Rich:

This letter serves as the Klamath Forest Alliance’s (“KFA"”) response to
Janet Goldsmith’s letter dated August 20, 2001 on behalf of Doug and Heidi Cole,
and as a follow-up to the October 17, 2001, site visit to the Marble Mountain
Ranch and Stanshaw Creek. KFA seeks to protect the public trust and
environmental resources of Stanshaw Creek and the Klamath River. The Coles’
unlawful diversion of water from Stanshaw Creek poses a risk to these public
trust resources, primarily coho salmon and steelhead. To this end, KFA requests
that the State Water Resources Control Board (“"SWRCB”) take all appropriate
action to curtail the unlawful diversions and to protect the public trust resources
that are at risk from the unlawful diversions.

The unauthorized diversion of water subject to appropriation under the
provisions of the Water Code is a trespass. (Water Code, § 1052.) Moreover,
Water Code, § 1825 provides that “[i]t is the intent of the Legislature that the
state should take vigorous action to . . . prevent the unlawful diversion of water.
In the present case, the SWRCB staff has already determined that the Coles’
diversion of water in excess of 0.11 cfs constitutes an unauthorized diversion of
water. Additionally, the SWRCB staff has determined that any diversion of

- water for the generation of hydroelectric generation requires an appropriative
water right permit. Thus, the Coles’ current diversion of water from Stanshaw
Creek constitutes an unlawful diversion of water.

The Coles’ current diversion practices can be separated into two areas.
First, the extent of the Coles’ pre-1914 appropriative water rights for domestic
and irrigation uses and whether their current diversion from Stanshaw Creek
and water use exceed any claim to a pre-1914 appropriative water right, and thus
constitutes an unlawful diversion. Second, whether the Coles’ diversion of water
. for hydroelectric generation constitutes an unlawful diversion of water. If it does
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constitute an unlawful diversion of water, then should the SWRCB take action to
prevent the unlawful diversion of water as provided for in Water Code sections
1052 and 1825? As discussed below, the Coles’ current diversion of water
exceeds any pre-1914 appropriative right for domestic and irrigation uses.
Additionally, the Coles’ do not possess a pre-1914 appropriative water for
‘hydroelectric generation. Finally, and most importantly, the Coles” unlawful
diversion harms coho salmon and steelhead.

1. The Coles’ Current Diversions for Domestic and Irrigation Exceed Any
Claim to a Pre-1914 Appropriative Water Right

Assuming the Coles can establish that they are the successors in interest to
the Stanshaw pre-1914 appropriative water right, any pre-1914 appropriative
water right is limited to the amount of water put to a reasonable and beneficial
use. (Water Code, § 1240; Smith v. Hawkins (1895) 110 Cal. 122, 127.) The SWRCB
staff has concluded on at least two occasions that any pre-1914 appropriative
water right is limited to approximately 0.11 cubic feet per second (“cfs”). (See
letter dated September 15, 1998 from Harry M. Schueller to Doug Cole
(“Schueller Letter”); and letter dated February 4, 1993 from Katherine Mrowka to
Robert and Mary Young; see also 1963 DWR Bulletin 94-6, Land and Water Use in
Klamath River Hydrographic Unit, Table 4 at p. 55.) DWR Bulletin 94-6 states that
the total amount of water diverted for use on what is now the Coles’ property is
362 acre-feet, a portion of which was for hydroelectric generation for which no
pre-1914 appropriative water right exists.

Although the Coles question the SWRCB's estimate for the water demand
for the uses on Marble Mountain Ranch, the Coles provide absolutely no
evidence to dispute the estimated demand and they provide no alternate
estimate of a higher demand. The Coles argue that Mr. Hayes believes that he
may have underestimated his existing uses because it was based upon a single
flow measurement at a time when he was not irrigating. The Coles, however,
provide no evidence to support a higher demand rate at that time. Moreover, as
indicated in the SWRCB’s September 15, 1998, letter, the information contained
in DWR Bulletin 94-6 was verified by Marvin Goss, Forest Service hydrologist,
who lived on the Coles’ property while it was under prior ownership. “Mr. Goss
evaluated the capacity of the ditch as well as measuring the actual amount of
water put to generating power, and found that water had been used at a rate of
0.49 cfs for many years. Mr. Goss determined the flow capacity of the ditch to be
1.25 cfs, limited by a low point in the channel.” (Schueller Letter at p. 1.)

The SWRCB’s September 15, 1998, letter indicates that in 1998, the Coles
constructed a reservoir upon their property. Any claim the Coles may have to a
pre-1914 appropriative water does not support the diversion of water to a
reservoir constructed in 1998. Such use constitutes an expansion of the water
right for which an application to appropriate water must be filed. Even though
the SWRCB brought this matter to the Coles’ attention over three years ago, it is
KFA'’s understanding that the Coles continue to use of the reservoir and have not
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filed any application to appropriate water for such use. This constitutes an
unauthorized diversion of water for which the Coles have made no attempt to
remedy. Thus, the SWRCB should direct the Coles to cease and desist from
diverting water to this storage facility, unless and until the Coles obtain a permit
for such use.

At the site visit on October 16™, the SWRCB staff measured the flow of
Stanshaw Creek at the point of diversion (“POD”) to be approximately 1.6 cubic
feet per second (“cfs”). The Coles were diverting approximately 50 percent of
stream flow. At the time, however, the Coles were not generating any power
from the diverted water. Thus, the entire diversion was for domestic and
irrigation uses. This quantity of diversion exceeds the Coles’ pre-1914
appropriative water right for domestic and irrigation purposes. As indicated in
the SWRCB’s September 15, 1998, letter, the Coles’ pre-1914 appropriative water
right for domestic and irrigation use is limited to 0.11 cfs. This amount is
supported by Katherine Mrowka’s February 4, 1993, letter to the Robert and
Mary Young, the Coles” predecessors’ in interest.

Based upon the substantial evidence, and essentially, uncontested
evidence, any quantity of water diverted from Stanshaw Creek used for domestic
and irrigation that exceeds 0.11 cfs constitutes a trespass and unlawful diversion
of water

2. The Coles’ Do Not Possess the Right to Divert Water For Hydroelecrtric
Generation

The Coles’ August 20" letter implies that the Coles have a pre-1914
appropriative water right to divert 3.0 cfs from Stanshaw Creek. The substantial
evidence, however, indicates that no such water rights exist and that the Coles’
current diversions constitute a trespass and unlawful diversion of water. In fact,
the evidence submitted by the Coles, as well as Doug Cole’s own admissions,
demonstrate that hydroelectric generation began after 1945 and has increased
since that time. In a letter dated April 9, 2000, from Doug Cole to Konrad Fisher,
Mr. Cole stated that:

Initially, the water was used primarily for mining and for
irrigation of food crops. In ensuing years, uses shifted to
agricultural and domestic and, in about 1945, to the
additional use of hydroelectric generation for the ranch, with
no increase in stream diversion being required.

(A copy of Mr. Coles” April 9, 2000, letter is attached as Exhibit A.)
Mr. Hayes’ April 30, 2000, Declaration submitted with the Colés' August
20th letter also supports the conclusion that hydroelectric generation has been

expanded over the years. Mr. Hayes’ Declaration indicates that in 1945, there
existed a 4 kw pelton wheel which was upgraded to a 9 kw pelton wheel, and in
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1965, upgraded to a 100 kw pelton wheel. It should be noted also, as discussed
above, in 1963, the quantity of water being diverted from Stanshaw Creek was
0.49 cfs and the ditch capacity was only 1.25 cfs.

The evidence supports Mr. Coles’ statement that in about 1945, the ranch
began hydroelectric generation. Mr. Cole’s contention, however that no increase
in stream contention that such use did not increase the quantity of water diverted
from Stanshaw Creek is not supported by the evidence, in light of the fact that
the Coles seek to divert up to 3 cfs for hydroelectic generation: an amount six
times greater than previously documented uses from Stanshaw Creek.

The Coles’” August 20" letter provides a description of the history of uses
in which it describes hydroelecctric generation as one of the historical uses of
water on the ranch. This discussion, however, fails to state when such
hydroelectric uses commenced. The Coles’ letter implies that since an old pelton
wheel was used for the generation of power, the date power generation
commenced can be traced to the age of the pelton wheel. This does not allow for
the possibility that when power generation began in 1945 as acknowledged by
Doug Cole, that the previous owners used an older pelton wheel. Without some

e of corroborating evidence, the mere existence of an old pelton wheel does
not establish a pre-1914 appropriative water right. Additionally, the mere
existence of a pelton wheel does not establish that any claimed water right has
been continuously used since 1914. Finally, the old pelton wheel, along with Mr.
Hayes' Declaration does not address the issue that since 1955, the ranch has
increased its use of water for the hydroelectric generation. A trend followed by
the Coles in their current diversions.

3. The SWRCB Should Direct the Coles to Cease All Unlawful
Diversions

The Coles state that KFA failed to provide any factual basis that the Coles’
diversion is adversely affecting fishery resources in the Klamath River or
~ Stanshaw Creek. Additionally, the Coles’ assert that no specifics are given of just
how their unauthorized diversion of the waters of Stanshaw Creek are affecting
either coho salmon or steelhead.

These questions were answered unequivocally at the site visit, as well as
in the National Marine Fisheries Service’s (“NMFS”) November 15, 2001, letter to
Charles Rich There is uniform agreement among the fisheries biologists that
have visited the Stanshaw Creek and analyzed the impacts of the Coles’
diversions that the thermal refugia at the mouth of Stanshaw Creek is an
important habitat element. (See NMFS’ Letter dated November 15, 2001,
Memorandum dated November 29, 2001 from Terry D. Roelofs, Professor,
Department of Fisheries Biology, Humboldt State University (Exhibit B); and
Memorandum dated November 30, 2001, from Toz Soto, Fisheries Biologist,
Karuk Tribe, Department of Natural Resources (Exhibit C).) As indicated in
NMEFS’ letter, and by Mr. Soto, the natural flows from Stanshaw Creek provide
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the necessary cold water to provide a thermal refuge at the mouth of Stanshaw
Creek.

Currently there exists no instream flow requirements for Stanshaw Creek.
As a result, without any regulatory oversight, the Coles have diverted up to 3.0
cfs from Stanshaw Creek regardless of amount of instream flow remaining in
Stanshaw Creek. The United States Forest Service’s flow data from September
2000, indicates that the Coles were diverting nearly 3.0 cfs from Stanshaw Creek
when there averaged only 3.26 cfs above the point of diversion. Thus, flow at the
culvert averaged less then 0.4 cfs. (See Select Middle Klamath Tributary Flow
Summary, Table 1: 2000 Low- Flow Discharge Rates, Exhibit D)

According to Mr. Soto’s review and analysis, “Stanshaw Creek provides
important thermal refugia habitat or anadromous salmonids in the Klamath
River.” (See Exhibit C.) Additionally, “[wlith proper flow, habitat in Stanshaw
Creek is suitable for summer and winter rearing coho salmon.” (Id.) The Coles’
current diversion limits thermal refugia habitat at the mouth of Stanshaw Creek.
(Id.) In order to maintain a properly functioning thermal refugia habitat at the
mouth of Stanshaw Creek, the water diverted from Stanshaw Creek must be
returned to Stanshaw. (Id.)

In Professor Roelofs” analysis, he .concluded that::

It is my professional opinion that diversion of water (up to 3 cubic
feet per second, most of the summer base flow) from Stanshaw
Creek in to Irving Creek during the summer and early fall months
poses a threat to coho salmon and steelhead trout. Direct
observation (mask and snorkel) surveys and electrofishing data
show that juvenile coho salmon rear in lower Stanshaw Creek
between the Klamath River and Highway 96. Reducing the low
summer flow in this portion of the Stanshaw Creek decreases the
amount of habitat available for coho salmon and may lead to
increased daily temperatures, both of which could constitute a take
of this federally listed species. (Exhibit B.)

The reduced stream flows also limit access to the creek for adult and
juvenile salmonids. (Exhibit C.) The reduced flows and velocity also reduce
adult spawning and nest building opportunities in lower Stanshaw Creek. (Id.)
Another problem with the Coles’ current diversion practices is that the diversion
intake is not screened and salmonids are being entrained in the diversion ditch.
(Id.) Finally, the Coles’ rock dam has no ability to control or measure the amount
of flow diverted from Stanshaw Creek. (Id.)

Based upon the foregoing, substantial evidence demonstrates that the
Coles’ current diversion practices have a direct impact on coho and steelhead, as
well as their habitat. The Coles, however, have offered no expert opinion or
analysis as to the harm and potential harm resulting from their unlawful
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diversions. Such harm to and potential harm to coho salmon and steelhead
justify, and in fact mandate, that the SWRCB direct the Coles to cease their
unlawful diversions unless and until the Coles obtain an appropriative water
right and have taken appropriate steps to ensure that the downstream resources
are not harmed by their diversion.

4. Conditions to Protect Public Trust Resources Must Be Imposed
Upon Any Future Diversions

If the SWRCB does not direct the Coles to cease their unlawful diversions,
then the SWRCB must require that the Coles maintain a minimum instream flow
in Stanshaw Creek below the point of diversion and below the Highway 96
culvert.

If the SWRCB allows the Coles to continue their unlawful diversions, then,
at an absolute minimum, it must impose the conditions outlined in NMFS’
November 15, 2001, letter, in order to reduce any harm to downstream habitat
and public trust resources. Such conditions include returning the flows to
Stanshaw Creek before creek crosses Highway 96; install a fish screen at the
point of diversion, install a diversion structure at point of diversion in order to
control and limit the quantity of water diverted, install stream flow measuring
device at the point of diversion and the point of return on Stanshaw Creek;
provide access to Department of Fish and Game and NMFS for monitoring.
Finally, the SWRCB should impose minimum instream flow and bypass
requirements as recommended by NMFS.

As any instream flow and bypass requirements at this time would only be
interim, pending the SWRCB's consideration of the Coles’” application to
appropriate water, KFA retains the right to reevaluate the minimum bypass and
instream flow recommendations, as well as the point of return to Stanshaw
Creek, KFA determines that such activities raise creek temperature and/or harm
fish and public trust resources.

yours,

Donald B. ﬁooney

Attorney

cc:  Janet Goldsmith
Felice Pace
Michael Contreras

Attachments
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April 9, 2000

Konrad Fisher
1721. Court Street
Redding, California 96001

Dear Mr. Fisher:

We have received a copy of your protest of water rights application
#29449 and hereby wish to respond to your concerns.

Our application has resulted from the process of the State’s ongoing
review of water usage in the State of California and the consequent
updating and refining of all water usage permits. We currently
operate a sixty-acre, year-round guest ranch which borders on the™
Klamath River and which lies between Irving Creek to the east and
Stanshaw Creek to the west. Water has been continuously diverted
from Stanshaw Creek to this property since about 1865. Initially, the
water was used primarily for mining and for irrigation of food crops.
In ensuing years, uses shifted to agricultural and domestic and, in
about 1945, to the additional use of hydroelectric generation for the
ranch, with no increase in stream diversion being required.

wording here is standard for all water rights applications,
regardless of the specific nature of the project(s) involved.

This application is being made for the sole purpose of satisfving a

Approval of this permit application will

- not injure any existing water rights, since no reduction in
Stanshaw Creek flow will result.

- not result in any adverse impact on the environment since
nothing in the project description calls for any changes
in the habitats bordering on the existing project. The power
plant in question is situated within a waterway closed to
migratory fish by a culvert under highway 96 and cannot,
therefore, have any adverse effect on migratory fish. The

existing project has been car y studied by representatives
of the State Department Of /[Fish And Game (Yreka office), the

(Page 1 of 2 pages)

000840

— -



Please

® °

Federal Department Of Forestry, and the State Water Resources
Control Board and ng lai registered any of -
these agencies regarding the health of the ecosystems

adjoining the project.

not work counter to public interest. 1In fact, the existance
of the water canal along which the generation plant is
situated provides for a better year-round flow in Irving #v<
Creek, thus aiding fish spawning there. In addition, property
immediately to our southwest, owned by a Mr. Neil Tocher, is
supplied by water diverted from our system. Mr. Tocher has
responded favorably to our permit request. Finally, the
operation of our hydroelectric plant eliminates the need for
our dependence on over-~burdened public utilities.- -

not be contrary to any laws, either county or stafe.
Our current diversion of water from Stanshaw Creek is
authorized under a pre~1914 water rights agreement which is

on file in the Siskyou County offices. .

reconsider your protest of our application to preserve (not

expand) a project which has been in existence for over 55 years and
which is essential to our livelihood. If you have any questions or
further concerns, please contact us directly at the address or phone

number

given below.

Sincerely,

rble

60\ Ay

Mountain Ranch

Douglas and Heidi Cole, owners
92520 Hwy 96

Somes Bar, Calif. 95568

(530) 469-3322

(Page 2 of 2 pages)

000841
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Department of Fisheriex Biology
To: Whoin It May Concern

.&«.7- g
From: Texry D. Roelofs, Professor -

29 Nbvanbu-.zooi :

Subject: Appropriative Water Rights Application 29449 cn Stanshaw Creek

Several months ago I was asked by Mr. Konrad Fisher to render an opicnion
regarding a water rights application to divert water from Stanshaw Creek, a
Klamath River tributary in Siskiyou County, California. On 17 November
2001 1 inspected the portion of Stanshaw Creek between Highway 96 and
the Klamath River. Joining me on this site visit were Dr. Walt Duffy,
Leader, California Cooperative Fisheries Research Unit at Humboldt State
University, Mr Toz Soto representing the Karuk Tribe of California, and Mr.
Michael David Fellows, caretaker of the Fisher Ranch. I have read an
Environmental Field Report written by Robert E. Miller of the California
State Water Resources Control Board describing a site visit to Stanshaw
.. .- ~-Creek attended by representatives of the National Marine Fisheries Scrvme,
.- California Department of Fish and Game, Karuk Tribe of California, and -
several non-agency personnei. I have aiso reviewed a letter dated 15 K
November 2001 by James R. Bybee of the National Marine Fisheries
Service addressed to Mr. CharlestchofﬂzeCahfommStatc Water -
Resources Control Board.

It is my professional opinion that diversion of water (up to 3 cubic feet per
second, most of the summer base flow) from Stanshaw Creek in to.Irving
Creek during the summer and early fall months poses a threat to coho

salmon and steelhead trout. Direct observation (mask and snorkle) surveys
-and electrofishing data show that juvenile coho salmon rear in lower: -
Stanshaw Creek between the Klamath River and Highway 96. Reducing the
;low summer flow in this portion of the Stanshiaw Creek decreases the

amount of habitat available for coho salmon and may lead to increased daily
temperatures both of which could constitute a take of this federally Hsted
species. I believe that these concerns should be addressed before Application

29449 is approved.

| Harpst Street « Arcata. Californiz 95521-8299 « (707) 826-3953 - Fax (707) 826-4060 000842
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11/30/2801 KARUK DNR ‘ PAGE B82/82

- 53862734 ‘i

Department of Natural Resources Administrative Office
Post Office Box 282
Orleans, CA 95556
(530) 627-3446 Fax (53¢

Karuk Tribal Health Clinic
Post Office Box 1016 . . Post Office Drawer 249

Happy Camp, CA 96039 Orleans, CA 95556

) 627-3448 (530) 493.5305 Fax (530) 493-5322 (330) 627-3452 Fax (530) 627-3445

Karuk Departmin ofNahxmlRm November 30, 2001

andk salmon. With proper flow, habitat in Stanshaw creek is suitable for summer and winter
rearing coho salmon. During summer months, mainstem Klamath River water temperstures can become
intoleyable and satmonids must find cold-water thermal refugia areas associated with tributary mouths

(Stanshaw Creek). Large boulders near the mouth of the creek combined with adequate cold ~water flow
coming from Stmshaw Creek could provide habitat suitable for aduft summer steelhead and spring chinook
holding. Cold-water plumes at creek mouths provide oritical thenmal refugia for outmigrant juvenile

- salmonids and returning adults. Loss of flow from Stanshaw Creek timits the size of the cold-water plume

at the mouth an hmltswwssupﬂlemekforcoldwnterscdungmd& Spawning and oest building
sites for adult cobo and steelhead are limited by the diversion. With augmented flows, established
spawning sites gre at risk of being dewatered.

iyersion intake is not screened and salmonids are being entrained in the diversion ditch. A
creen is needed to keep fish from being trapped and barmed by the hydro generator.

For questions pertaining to these comments please contact the director of Karuk Department of Natural
. Resources, [Leaf Hiltman or fisheries biologist, Toz Soto at (530) 627-3446.

Sincerely, )
7/

Toz Soto, Fisheries Biologist
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Select Middle Klamath Tributary Flow Summary
Table 1: 2000 Low-Flow Discharge Rates

Stream Location Date  Flow #i Flow #2 Average |
Portuguese above culvert 9/19 1.50 1.84 1.67
Indian at mouth 9/19 56.71 54.68 55.70
Walker first bridge 9/19 6.14 5.60 5.87
Grider near bridge across Grider 9/19 22.15 20.29 21.22
Independence 300" up from mouth 9/20 16.52 13.78 14.65
Oak Flat under the bridge 9/20 1.49 1.46 1.48
Elk near mouth, near bridge 8/20 42.61 40.27 41.44
China near culvert 9/20 1.70 1.66 1.68
Clear under bridge 9/20 43.66 4525 44 46
Swillup 400" up from Highway 96 9/21 3.40 3.33 3.37
(under hanging water fine)
Coon 300" up from culvert 9/21 1.08 1.08 1.07
Dillon 200’ downstream from 96 9/21 27.00 26.23 26.62
bridge

Tii o= i‘;?e:’gm:as"t‘a:gr 9121 4.91 £.40 5.16
Sandy Bar 300" from mouth 9/21 3.05 2.88 297
Irving at end of foot trail 9/21 7.41 7.59 7.50
Stanshaw at culvert : 9/22 0.35 0.40 0.38
Stanshaw above water intake 927 3.09 3.42 3.26
Rogers 200" from mouth 9/22 4.38 4.71 4.55
Fort Goff below cuivert 9/26 4.27 4.00 414
Seiad *not surveyed

Thompson at bridge 9/26 10.56 1215 11.36
Rock at mouth 9/27 12.02 11.87 11.95

* not surveyed due to private property
source: USFS Happy Camp Fisheries Dept.
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From: Robert E. Miller

To: Doug Cole; Jane Vorpagel, Konrad Fisher; Margaret Tauzer
Date: 11/28/01 4:51PM

Subject: New contact

Regarding water right Application 29449 (not the Complaint filed by KFA):
| am leaving for a new job this Friday, Nov 30. Ross Swenerton (916)341-5398

RSWENERTON@waterrights.swrcb.ca.gov will be the contact on this application until another
Environmental Scientist is assigned.
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LAW’FFICES OF DONALD B. &OONEY

* 129 C Street, Suite 2

‘Davis, California 95616
L . MOONEY
A?n?itrk\:cﬁn galgoml}gand Oregon nielephone (530) 758‘2377

. Facsimile (530) 758-7169
dbmooney@dcn davis.ca.us

November 30, 2001

VIA FACSIMILE AND z
REGULAR MAIL '

Charles Rich :
Division of Water Rights ...

- State Water Resources Control Board
P.O. Box 2000
Sacramento, CA 95812—2000 !

Re:  Unlawful Diversion of Water by Doug and Heidi Cole from Stanshaw
Creek; Siskiyou County :

]

Dear Mr Rich: -' i

This letter serves as the Klamath Forest Alliance’s (“KFA"”) response to

Janet Goldsmith'’s letter dated August 20, 2001 on behalf of Doug and Heidi Cole,
and as a follow-up to the October 17, 2001, site visit to the Marble Mountain
Ranch and Stanshaw Creek. KFA seeks to protect the public trust and
environmental resources of Stanshaw Creek and the Klamath River. The Coles”

-unlawful diversion of water from Stanshaw Creek poses a risk to these public
trust resources, primarily cohn salmon and steelhead. To this end, KFA requests -
that the State Water Resources Control Board (“SWRCB”) take all appropriate
action to curtail the unlawful diversions and to protect the pubhc trust resources
that are at risk from the unlawful dlverswns

: The unauthorized diversion of water subject to appropriation under the
provisions of the Water Code is a trespass. (Water Code, § 1052.) Moreover,
Water Code, § 1825 provides that “[i]t is the intent of the Legislature that the
state should take vigorous action to . . . prevent the unlawful diversion of water.
In the present case, the SWRCB staff has already determined that the Coles’
diversion of water in excess of 0.11 cfs constitutes an unauthorized diversion of
water. Additionally, the SWR(B staff has determined that any diversion of

- water for the generation of hydroelectric generation requires an appropriative
water right permit. Thus, the Coles’ current diversion of water from Stanshaw
Creek constitutes an unlawfui dlversmn of water.

The Coles’ current diversion practlces can be separated into two areas.
First, the extent of the Coles’ pre-1914 appropriative water rights for domestic
and irrigation uses and whether their current diversion from Stanshaw Creek
and water use exceed any claim to a pre-1914 appropriative water right, and thus
constitutes an unlawful diversion. Second, whether the Coles’ diversion of water
for hydroelectric generation constitutes an unlawful diversion of water. If it does
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November 30, 2001
Page 2

constitute an unlawful dlversmn of water, then should the SWRCB take action to
prevent the unlawful diversion of water as previded for in Water Code sections
1052 and 1825? As discussed below, the Coles’ current diversion of water
exceeds any pre-1914 appropriative right for domestic and irrigation uses.
Additionally, the Coles” do net possess a pre-1914 appropriative water for
‘hydroelectric generation. Finzlly, and most importantly, the Coles’ unlawful
diversion harms coho salmon and steelhead. -

i

1. The Coles’ Current Diversions for Domestic and Irrigation Exceed Any
Claun to a Pre-1914 Approprlahve Water R1ght ,

Assuming the Coles can establish that they are the successors in interest to
the Stanshaw pre-1914 appropriative water right, any pre-1914 appropriative -
water right is limited to the amount of water put to a reasonable and beneficial
use. (Water Code, § 1240; Smith v. Hawkins (1895) 110 Cal. 122, 127.) The SWRCB
staff has concluded on at least two occasions that any pre-1914 appropriative
water right is limited to approximately 0.11 cubic feet per second (“cfs”). (See
letter dated September 15, 1998 from Harry M. Schueller to Doug Cole
(“Schueller Letter”); and letter dated February 4, 1993 from Katherine Mrowka to
Robert and Mary Young; see also 1963 DWR Bulletin 94-6, Land and Water Use in
Klamath River Hydrographic Unit, Table 4 at p. 55.) DWR Bulletin 94-6 states that
the total amount of water diverted for use on what is now the Coles’ property is
362 acre-feet, a portion of which was for hydroelectric generation for which no
pre-1914 appropriative water right exists.

Although the Coles question the SWRCB's estimate for the water demand
for the uses on Marble Mountzin Ranch, the Coles provide absolutely no
evidence to dispute the estimated demand and they provide no alternate
estimate of a higher demand. The Coles argue that Mr. Hayes believes that he
may have underestimated his existing uses because it was based upon a single:
flow measurement at a time when he was not irrigating. The Coles, however,
provide no evidence to suppcit a higher demand rate at that time. Moreover, as
indicated in the SWRCB's Sepiember 15, 1998, letter, the information contained
in DWR Bulletin 94-6 was verified by Marvin Goss, Forest Service hydrologist,
who lived on the Coles’ property while it was under prior ownership. “Mr. Goss
evaluated the capacity of the ditch as well as measuring the actual amount of
water put to generating power, and found that water had been used at a rate of
'0.49 cfs for many years. Mr. Goss determined the flow capacity of the ditch to be
1.25 cfs, limited by a low point in the channel.” (Schueller Letter at p. 1.)

The SWRCB's September 15, 1998, letter indicates that in 1998, the Coles
constructed a reservoir upon their property. Any claim the Coles may have to a
pre-1914 appropriative water ‘does not support the diversion of water to a
reservoir constructed in 1998. Such use constitutes an expansion of the water
right for which an applicatior to appropriate water must be filed. Even though
the SWRCB brought this matter to the Coles’ attention over three years ago, it is
KFA'’s understanding that the Coles continue to use of the reservoir and have not
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_ filed any apphcatlon to approprlate water for such use. This constitutes an
unauthorized diversion of water for which the Coles have made no attempt to
remedy. Thus, the SWRCB should direct the Coles to cease and desist from
diverting water to this storage facility, unless and until the Coles obtam a permit.
for such use. ‘

At the site visit on October 16", the SWRCB staff measured the flow of
Stanshaw Creek at the point of diversion (“POD”) to be approximately 1.6 cubic
feet per second (“cfs”). The Coles were diverting approximately 50 percent of
stream flow. At the time, however, the Coles were not generating any power

" from the diverted water. Thus, the entire diversion was for domestic and

irrigation uses. This quantity;of diversion exceeds the Coles’ pre-1914
appropriative water right for domestic and irrigation purposes. As indicated in
the SWRCB’s September 15, 1&998 letter, the Coles’ pre-1914 appropriative water
right for domestic and irrigation use is limited to 0.11 cfs. This amount is-
supported by Katherine Mrowka'’s February 4, 1993, letter to the Robert and
 Mary Young, the Coles’ prede}:cessors in interest. ,

Based upon the substanhal evidence, and essentially, uncontested
evidence, any quantity of water diverted from Stanshaw Creek used for domestic
and irrigation that exceeds 0. 11 cfs constitutes a trespass and unlawful diversion
of water

2. The Coles’ Do Not Possess the Right to Dlvert Water For Hydroelecrtnc
Generatlon

The Coles’ August 20“‘ letter implies that the Coles have a pre-1914
appropriative water right to civert 3.0 cfs from Stanshaw Creek. The substantial
evidence, however, indicates that no such water rights exist and that the Coles’
current diversions constitute a.trespass and unlawful diversion of water. In fact,
the evidence submitted by th¢:Coles, as well as Doug Cole’s own admissions,
demonstrate that hydroelectric generation began after 1945 and has increased
since that time. In a letter dated April 9, 2000, from Doug Cole to Konrad Fisher,
Mr. Cole stated that:

Initially, the water was ased primarily for rmmng and for
irrigation of food crops. In ensuing years, uses shifted to
agricultural and domestic and, in about 1945, to the
additional use of hydroelectric generation for the ranch, with
no increase in stream dflversmn being required.

(A copy of Mr. Coles” April 9,;2000 letter is attached as Exhibit A. ) |
Mr. Hayes’ April 30, 2(?@0 Declaration submitted with the Coies August’
20th letter also supports the conclusion that hydroelectric generation has been

expanded over the years. Mr. Hayes’ Declaration indicates that in 1945, there
existed a 4 kw pelton wheel which was upgraded to a 9 kw pelton wheel, and in
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1965, upgraded to a 100 kw pelton wheel. It should be noted also, as dlscussed
above, in 1963, the quantity of water being diverted from Stanshaw Creek was
049 cfs and the ditch capacxty was only 1.25 cfs.

The evidence supports; Mr Coles’ statement that in about 1945, the ranch
began hydroelectric generation. Mr. Cole’s contention, however that no increase
in stream contention that such:use did not increase the quantity of water diverted
from Stanshaw Creek is not supported by the evidence, in light of the fact that
- the Coles seek to divert up to 3 cfs for hydroelectic generation: an amount six
times greater than prev1ously1 documented uses from Stanshaw Creek

The Coles” August 20“‘ letter provides a descnptlon of the history of uses
in which it describes hydroelecctric generation as one of the historical uses of-
water on the ranch. This discussion, however, fails to state when such

‘hydroelectric uses commenced. The Coles’ letter implies that since an old pelton
wheel was used for the generation of power, the date power generation
commenced can be traced to the age of the pelton wheel. This does not allow for
the possibility that when power generation began in 1945 as acknowledged by

.. Doug Cole, that the previous owners used an older pelton wheel. Without some

e of corroborating evidence, the mere existence of an old pelton wheel does
not establish a pre-1914 appropriative water right. Additionally, the mere
existence of a pelton wheel does not establish that any claimed water right has
been continuously used since 1914. Finally, the old pelton wheel, along with Mr.
Hayes' Declaration does not address the issue that since 1955, the ranch has
increased its use of water for the hydroelectric generation. A trend followed by .
~ the Coles in their current d1vers1ons

3. The SWRCB Shopld Dlrect the Coles to Cease All Unlawful
Diversions

The Coles state that KPA falled to provide any factual basis that the Coles’
diversion is adversely affecting fishery resources in the Klamath River or
- Stanshaw Creek. Additionally, the Coles’ assert that no specifics are given of just
how their unauthorized d1vers,10n of the waters of Stanshaw Creek are affecting
either coho salmon or steelhedd

These questlons were answered unequivocally at the site visit, as well as
in the National Marine Flsher;es Service’s (“NMFS”) November 15, 2001, letter to
Charles Rich There is uniform agreement among the fisheries biologists that
~ have visited the Stanshaw Creek and analyzed the impacts of the Coles’
diversions that the thermal refugla at the mouth of Stanshaw Creek is an
important habitat element. (Sge NMFS’ Letter dated November 15, 2001,
Memorandum dated November 29, 2001 from Terry D. Roelofs, Professor,
Department of Fisheries Biology, Humboldt State University (Exhibit B); and
Memorandum dated November 30, 2001, from Toz Soto, Fisheries Biologist,
Karuk Tribe, Department of Natural Resources (Exhibit C).) As indicated in
NMES'’ letter, and by Mr. Soto, ‘the natural flows from Stanshaw Creek provide
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the necessary cold water to ptovide a thermal refuge at the mouth of Stanshaw
Creek. - s
)

Currently there exists no instream flow requirements for Stanshaw Creek.
* As a result, without any regulatory oversight, the Coles have diverted up to 3.0
cfs from Stanshaw Creek regardless of amount of instream flow remaining in
Stanshaw Creek. The United States Forest Service’s flow data from September
2000, indicates that the Coles were diverting nearly 3.0 cfs from Stanshaw Creek
when there averaged only 3.26 cfs above the point of diversion. Thus, flow at the
culvert averaged less then 0.4 cfs. (See Select Middle Klamath Tributary Flow
Summary, Table 1: 2000 Low- Flow Discharge Rates, Exhibit D)

According to Mr. Soto s review and analy51s, “Stanshaw Creek provides
important thermal refugia habitat or anadromous salmonids in the Klamath
River.” (See Exhibit C.) Addrtlonally, “[wlith proper flow, habitat in Stanshaw

'Creek is suitable for summer and winter rearing coho salmon.” (Id.) The Coles’
current diversion limits thermal refugia habitat at the mouth of Stanshaw Creek.
(Id.) In order to maintain a properly functioning thermal refugia habitat at the
mouth of Stanshaw Creek, the water diverted from Stanshaw Creek must be
returned to Stanshaw. (Id.) -

In Professor Roelofs’ analysis, he concluded that::

It is my professional opmlon that diversion of water (up to 3 cubic
feet per second, most cf the summer base flow) from Stanshaw
Creek in to Irving Creek during the summer and early fall months
poses a threat to coho $almon and steelhead trout. - Direct ;
observation (mask and snorkel) surveys and electrofishing data
show that juvenile cohp salmon rear in lower Stanshaw Creek
between the Klamath Rjver and Highway 96. Reducing the low
summer flow in this pottion of the Stanshaw Creek decreases the
amount of habitat available for coho salmon and may lead to
increased daily temperatures, both of which could constitute a take
of this federally hsted specres (Exhibit B.)

The reduced stream ﬂows also limit access to the creek for adult and

" juvenile salmonids. (Exhibit C.) The reduced flows and velocity also reduce
adult spawning and nest building opportunities in lower Stanshaw Creek. (Id.)
Another problem with the Coles’ current diversion practices is that the diversion
intake is not screened and salmonids are being entrained in the diversion ditch.
(Id.) Finally, the Coles’ rock dam has no ability to control or measure the amount
of flow diverted from Stanshaw Creek. (Id.)

Based upon the foregomg, substantial evidence demonstrates that the
Coles’ current diversion practices have a direct impact on coho and steelhead, as
well as their habitat. The Coles, however, have offered no expert opinion or
analysis as to the harm and potential harm resulting from their unlawful
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gt
diversions. Such harm to and potential harm to coho salmon and stee]head
justify, and in fact mandate, that the SWRCB direct the Coles to cease their
unlawful diversions unless and until the Coles obtain an appropriative water
right and have taken appropmate steps to ensure that the downstream resources
are not harmed by their dlverSlon

4. Conditions to Protect Pubhc Trust Resources Must Be Imposed
Upon Any Futufe Diversions

‘ If the SWRCB does not dlrect the Coles to cease their unlawful diversions,
then the SWRCB must require-that the Coles maintain a minimum instream flow
in Stanshaw Creek below the ‘pomt of diversion and below the nghway 96
culvert.

If the SWRCB allows the Coles to continue their unlawful drversmns, then,
at an absolute minimum, it must impose the conditions outlined in NMFS’
November 15, 2001, letter, in order to reduce any harm to downstream habitat
and public trust resources. Such conditions include returning the flows to
Stanshaw Creek before creek crosses Highway 96; install a fish screen at the
point of diversion, install a diversion structure at point of diversion in order to
control and limit the quantity of water diverted, install stream flow measuring
device at the point of diversion and the point of return on Stanshaw Creek;
provide access to Department of Fish and Game and NMFS for monitoring.
Finally, the SWRCB should impose minimum instream flow and bypass
requirements as recommended by NMFS.

As any instream flow and bypass requirements at this time would only be
interim, pending the SWRCB’S consideration of the Coles” application to
appropriate water, KFA retains the right to reevaluate the minimum bypass and
instream flow recommendatlons, as well as the point of return to Stanshaw
Creek, KFA determines that sizch activities raise creek temperature and/or harm
fish and public trust resources:

'

Very yours,

Donald B. ﬁooney

‘ v Attorney

cc:  Janet Goldsmith
Felice Pace
Michael Contreras

Attachments
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April 9, 2000

Konrad Fisher
1721. Court Street
Redding, California 96001

Dear Mr. Fisher: L

We have received a copy of‘your protest of water rights application
" #29449 and hereby wish to respond to your concerns.

Our appllcatlon has result@d from the process of the State’s ongoing
review of water usage in the State of California and the consequent
updating and refining of all water usage permits. We currently
operate a sixty-acre, year-round guest ranch w§£g§~gg£gg£§_on~thgz
Klamath River and which lies between Irving Creek to the east and
Stanshaw Creek to the west. Water has been continuously diverted
from Stanshaw Creek to this property since about_1865., Initially, the
- water was used primarily for mining and for irrigation of food crops.
In ensuing years, uses shifted to agricultural and domestic and, in
about 1945, to ‘the additional use of hydroelectric generation for the
ranch, with no increase in, stream diversion being required.

irQm_Stanshan_Qxeek_nhen+_13_£agt+_ﬂe_a:e_ngt 'Apparently, the

wording here is standard for all water rights applications,
,regardless of the spec1flc nature of the project(s) 1nvolved

Approval of this permit appiication will

- pot injure any existing water rights, since no reduction in
Stanshaw Creek flow will result.

- not result in any adverse impact on the environment since
nothing in the prgjéct description calls for any changes
in the habitats bordering on the existing project. The power
plant in question is situated within a waterway closed to
migratory fish by a culvert under highway 96 and cannot,
therefore, have any adverse effect on migratory fish. The

existing project has been car y studied by representatives
of the State Department Of /[Fish And Game (Yreka.office), the

(Page 1 of 2 pages)
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Federal Department Of Forestry, and the State Water Resources
Control Board and rx lai - register any of -
these agencies regarding the health of the ecosystems _
adjoining the‘projeét.

- not work counter to ‘public interest. In fact, the existance
of the water canal along which the generation plant is
situated provides for a better year-round flow in Irving ¥v&
Creek, thus a1d1ng’flsh spawning there. 1In addition, property
immediately to our ‘southwest, owned by a Mr. Neil Tocher, is
supplied by water diverted from our system. Mr. Tocher has
responded favorably to our permit request. Finally, the
operation of our hydroelectric plant eliminates the need for
our dependence on over-burdened public utilities.- -

- not be contrary to any laws, either county or state.
Our current diVersipn of water from Stanshaw Creek is
authorized under a pre-1914 water rights agreement which is
on file in the Siskyou County offices. . :

- Please reconsider your proﬁest of our application to preserve (not
expand) a project which has been in existence for over 55 years and
which is essential to our livelihood. If you have any questions or
further concerns, please contact us directly at the address or phone

number given below.

Sincerely,

N s

- Marble“Mountain Ranch :
Douglas and Heidi Cole, owners

92520 Hwy 96

Somes Bar, Calif. 95568

(530) 469-3322

: (Fage 2 of 2 pages)

i
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UMBOLDT
ATATE
NIVERSITY
Deperunent of Fisheries Biology

To: WhomItMayComem
ﬂ%
From: T %q’DR oelo Profasor :

Subject: Appropriative Water Rights Application 29449 on Stanshaw Creek

7] le vl

29 November 2001 .

Several months agonasaskpdbyMr Konrad Fisher to render an opicnion
regarding a water rights application to divert water from Stanshiw Creek, a
Klamath River tributary in Snsk:you County, California. On 17 November
2001 1 inspected the portion o;fStanshaw Creek between Highway 96 and
the Klamath River. Jommgmeontlnssxtevxs:tmer Walt Duffy,
Leader, California Cooperative Fisheries Research Unit at Bumboldt State
University, Mr Toz Soto representing the Karuk Tribe of California, and Mr.
Michae! David Fellows, caretaker of the Fisher Ranch. I have read an
Environmental Field Report written by Robert E. Miller of the California
State Water Resources Controi Board describing a site visit to Stanshaw
- .~ Creek attended by representatives of the National Marine Fisheries Servme
- California Department of Fish and Game, Karuk Tribe of California, and -
- several non-agency personnel. I have also reviewed a letter dated 15 R
November 2001 by James R. Bybee of the National Marine Fisheries
Service addressed to Mr. Charles Rich of the CahfommStatc Water -

Resources Control Board.

It is my professional opinion that diversion of water (up to 3 cubic fect per
second, most of the summer base flow) from Stanshaw Creek in to.Irving
Creek during the summer and early fall months poses a threat to coho

salmon and steelhead trout. Direct observation (mask and snorkle) surveys
-and electrofishing data show that juvenile colio salmon rear in lower - |
Stanshaw Creek between the Klamath River and Highway 96. Reduding the
‘low summer flow in this portion of the Stansaw Creek decreases the

amount of habitat available for cobo salmon and may lead to increased daily
temperatures, both of which ¢ouid constitute a take of this federally listed -
species. I believe that these concerns should be addressed before Application

29449 is approved.

! Haepst Street + Ascasa. Caiifornia 95521-8299 - (707) 826-3953 - Fax (707) B26-4060 - 000856
ﬁu&mm&aﬁﬂnv?m'w-mm 4 Chico ~ Comtimguez Hills « Fremo = Fullcron = Haywesd ¢ Hiwnbobk < Long Baach « Las Augeics + Markion Acwiews
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_ Admimstrative Office Karuk Tribal Health Clinic

Department of Naturz
Post Office Box 282 . Post Office Box 1016 . . - Post Office Drawer 24
Orleans, CA 95556 Happy Camp, CA 96039 Orleans, A 9535

(530) 627-3446 Fax (530) 627-3448 (530) 493-5305 Fax (530) 493-5322 (530) 627-3452 Fax (530) 627-3445

Kamk Departmpnt of Natural Resources Novesnber 30, 2001

: .-:' dsu;mgthemekmchxdeendmgmedwhosalmomstedhmd(mﬁunanduudmmm)

River. §

and chinook salon. With proper flow, babitat in Stanshaw creck is suitable for summer and winter
rearing coho salmon. mwmmwmmmmmmm
intoleyable and salmonids mustﬁndoold-wgwrdwmdremgmmmwdwhhm‘b\mrymomhs
(Stanshaw Creek). Large bonlders near the mputh of the creek combined with adequate cold -water flow
coming from Stanshaw Creek could provide habitat suitable for adult summaer steelhead and spring chinook
holding. Cold-water plumes at creek mouths provide critical thermal refugia for outmigrant juvenile

- salmonids and returning adults. Loss of flow from Stanshaw Creek limits the size of the cold-water plume
~ at the mouth 2 limitsaccean)me‘cmekforcoldwmrsmkingsaknonida. Spawning and nest building
sites for adult cpho and steelhead are limited by the diversion. With augmented flows, established
spawning sites g attiskofbmngdmtexed

For questi pmainmgmthesemmmentspleasewmwtthedxrecwrof&mkDeMOfNamml
» UELI Hillman or fisheries bxolog:st, Toz Soto at (530) 627-3446.

Smcerely,

/

Toz Soto, Fisheries Biclogist
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Select Middle Klamath Tributary Flow Summary
Table 1: 2000 Low-Flow Discharge Rates

Stream Location Date  Flow #1 Flow#2 Average |
Portuguese above culvert . 9Nne 1.50 1.84 1.67
Indian at mouth 9/19 56.71 54.68 §5.70
{Walker first bridge - 9/19 6.14 5.60 5.87
Grider near bridge across G(iger 9/19 22.15 20.29 21.22
Independence 300" up from mouth 9/20 156.52 13.78 14.65
Oak Flat under the bridge ‘ 9/20 1.49 1.46 1.48
Elk near mouth, near bridge 8/20 42.61 40.27 41.44
China near culvert 9/20 1.70 1.66 1.68
Clear under bridge | 9/20 43.66 4525 44.46
Swillup 400' up from Highway.}%s 9/21 3.40 3.33 3.37
(under hanging water ne)
Coon 300’ up from culvert B 9/21 1.06 1.08 1.07
|pitton 200" downstream from 96 g4 27.00 2623 2662
bridge _
Tio oo i‘;?;;‘gﬁi‘;?:t‘az;‘? et 491 5.40 516 |
Sandy Bar 300' from mouth 9/21 3.05 2.88 297
Irving at end of foot trail 9/21 7.41 | 7.59 7.50
Stanshaw at culvert A 9/22 0.35 0.40 0.38
Stanshaw above water intake of27 3.09 3.42 3.26
Rogers 200’ from mouth ' 9/22 438 4.71 4.55
Fort Goff below culvert . 9/26 427 4.00 414
Seiad *not: surveyed
Thompson at bridge 9/26 10.56 1215 11.36
Rock at mouth 9/27 12.02 11.87 11.95

* not surveyed due to private property
source: USFS Happy Camp Fisheries Dept.

000860



11/38/2001

S 87169 ‘
18:91 5387587 DONALD B MUONE. RAGE
FACSIMILE COVER SHEET
To: Charles Rich
Michael Contreras
Firm: State Water Resources Control Baord
Fax Number: 916-341-5400
Office Number:
From: Don Mooney

Total number of pages: @ (including cover letter)

Date Transmitted: November 30, 2001
Time Transmitted: 4:50 PM

e Ty ——e
LAW QFFICES OF

DONALD B. MOONEY

129 C STREET, SUITE 2
DAVIS, CA 95616

530-758-2377.
530-758-7169 (Fax)

\'TH] MESSAGE ] INTENDED ONLY FOR THI , { INI AL E
_u. 'Y _TO WHICH I ADDR ED, AND MAY! CONTAIN INFORMATIQ
RIVI ED DNFIDENTIAL AND EXEMPT FROM DI DSURE]

‘W If the reader of this message is not the intended| .

recipient, or the employee or agent responsible ~for delivering the message to
the intended reciplent, you are hereby notified that any dissemination
distribution or copyiog of this communication is strfctly prohibited. If yo
have received this communication in error, please notify us immediately by
telephone, and return the original message to us at the above address via the

U.S. Postal Service. Thank you.
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:‘;"Saeramento, CA 95812—2000

“Janet Goldsmith’s letter dated August 20, 2001 on behalf of Doug and Heidi Colé,
. and as a follow-up to the October 17, 2001, site visit to the Marble Mountam P
. Ranch and Stanshaw Creek. KFA seeks to protect the pubhc trustand
... environmental resources of Stanshaw Creek and the Klamath River. The Coles
" ~unlawful diversion of water from Stanshaw Creek poges a risk to these public:
. trust resources, primarily coho salmon and steelhead.;
. that the State Water Resources Control Board (”SWRdB”) take all appropriate . - -
- action to curtail the unlawful diversions and to protec’g the pubhc trust resources
o that are at risk from the unlawful dlversmns S, . R

. provisions of the Water Code is a trespass. (Water Code, §1052.) Moreover,

o .. Water Code, § 1825 provides that “[i}t is the intent of the Legislature that the _ SRS

. state should take vigorous action to . . . prevent the unlawfid diversion of water Vol
. Inthe present case, the SWRCB staff has already determined that the Coles’ |

. diversion of water in excess of 0.11 cfs constitutes an unauthorized dxversmn of
" water. Additionally, the SWRCB staff has determined that anty diversion of "

-+ water for the generation of hydroelectric generation requires an appropnatlve
o water nght penmt Thus, the Coles’ current d1versxon of water from Stanshaw
' ‘,,_"Creek constitutés an unlawful diversion of water : ~

18:81 5387587' DONALD B MUUNE' . .. . PAGE B2
LAW OFFICES OF DONALD B. MOONEY
: S . : C 129 CCStlrefet Sm;gézlé ‘ .
38.’2.'5‘..’:&3&'33?5’,% e Telephone (530) 758.2377
o k L . Facsimile (530) 758-7169 ‘
d bmooney@dcn.davis.ca.us R
November 30, 2001
v FACSIMILE AND
— REGULAR MAIL
. Charles Rich
- Division of Water Rights
- - State Water Resources Control Board
- P.O. Box 2000 :

Re:j Unlawful Diversion of Water by Doug and Heidi: Cole from Stanshaw
' Creek; stkzyou County :

o Dear Mr R1ch

This letter setves as the Klamath Forest Alliance’s (”KFA”) response {:o e

- To this end, KFA. requests“ _ s

The unauthonzed diversion of water sub]eefto appropnatron under the ;‘ ER R

" The Coles current diversion practices can be separated mto two areas

~ First; the extent of the Coles’ pre-1914 appropriative water rights for- domestlc ‘
.- and irrigation uses and whether their current diversion from Stanshaw Creek -
i and water use exceed any claim to a pre-1914 appropriative water right, and thus ; e
. constitutes an unlawful diversion. Second, whether the Coles’ diversion of water AR
. ffor hydroelecfnc generation constitutes an unlawful dlversmn of water. it does
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conshtute an unlawful chversxon of water, then should the SWRCB take achon to
. prevent the unlawful diversion of water as provided for in Water Code sections-
1052 and 18257 - As discussed below, the Coles’ current diversion of water . .-
. exceeds any pre-1914 appropriative right for domestic and irrigation uses:
- Additionally, the Coles’ do not possess a pre-1914 appropriative water for
~hydroelectric generation. Finally, and most importantly, the Coles’ unlawful ‘
- diversion harms coho salmon and steelhead. T

| . 1. ‘ The Coles’ Current Diversions for Domestic and Irngatlon Exceed Any

Claimtoa Pre~1214 éppropnatwe Water Right

.~ - Assuming the Coles can establish that they are the successors in mterest to
- the Stanshaw pre-1914 appropriative water right, any pre-1914 appropriative .-
~ water right is limited to the amount of water put to a reasonable and beneficial--
‘use. (Water Code, § 1240; Smith v. Hawkins (1895) 110 Cal. 122, 127.) The SWRCB
© . staff has concluded on atleast two occasions that any pre-1914 appropriative
- water right is limited to approximately 0.11 cubic feet per second (“cfs”). (See
letter dated September 15, 1998 from Harry M. Schueller to Doug Cole .

 (“Schueller Letter”); and letter dated February 4, 1993 from Katherine: Mrowke to | | . a

- Robert and Mary. Young, see also 1963 DWR Bulletin 94-6, Land and Water Use in -
. Klamath River Hydrographic Unit, Table 4 at p. 55.) DWR Bulletin 94-6 states that -
the total amount of water diverted for use on what is now the Coles’ property is' 0
362 acre-feet, a portion of which was for hydroelectric generation for whxch no =

' .pre 1914 appmpnanve water right exists. . ,

: Although the Coles questlon the SWRCB’s estxré\ate for the water demand Y
. for the uses'on Marble Mountain Ranch, the Coles prdvide absolutelyno™. ~ = ="
" evidence to dispute the estimated demand and they povide no alternate
 estimate of a higher demand. The Coles argue that Mr. Hayes believes that he
~may have underestimated his existing uses because it was based upon a single
. flow measurement at a time when he was not irrigating. The Coles, however,
; provide no evidence to support a higher demand rate at that time, Moreover, as
" indicated in the SWRCB's September 15, 1998, letter, the information contained’
~ in DWR Bulletin 94-6 was verified by Marvin Goss, Forest Service hydrolog1st T
who lived on the Coles’ property while it was under pnor ownership. “Mr.Goss - - ' -
- evaluated the capacity of the ditch as well as measuring the actual amount of = - "
- water put to generating power, and found that water had been used at.a rate of -
'0.49 cfs for many years. Mr. Goss determined the flow capacity of the ditch to be
125 cfs, lmuted by a low point in the channel.” (Schueller Letter at p. 1 ) -

: The SWRCB’s September 15 1998, letter indicates that in 1998 the Coles
- constructed a reservoir upon their property. Any claim the Coles may havetoa .
.. pre-1914 appropnahve water does not support the diversion of water toa -
reservoir constructed in 1998. Such use constitutes an expansion of the water =
" right for which an application to appropriate water must be filed.. Even though
- the SWRCB brought this matter to the Coles’ attention over three years ago,itis-
' KFA’s understanding that the Coles continue to use of the reservoir and have not

. 000863 . -
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... filed any apphcahon to appropnate water for such use. This conshtu’ces an
- unauthorized diversion of water for which the Coles have made no attempt to
: remedy Thus, the SWRCB should direct the Coles to cease and desist from .
. diverting water to this. storage fac.hty, unless and until the Coles obtam a perrmt
for such use. .

- Atthe 51te visit on October 16*, the SWRCB staff measured the ﬂow of e
- Stanshaw Creek at the point of diversion (“POD”) to be approximately 1.6 cubic -
- feet per second (“cfs”). The Coles were diverting approximately S0 percentof ~ .
. stream flow. At the time, however, the Coles were not generating any power -
o from the diverted water. Thus, the entire diversion was for domestic and '
. irrigation uses. This quantity of diversion exceeds the Coles’ pre-1914 - - '
- appropriative water right for domestic and irrigation purposes. As indicated i in .
- the SWRCB'’s September 15, 1998, letter, the Coles’ pre-1914 appr()pnahve water
- right for domestic and irrigation use is limited to 0.11 cfs. This amountis . -
supported by Katherine Mrowka’s February 4, 1993, letter to the Robert and .
"~ Mary Young, the Coles’ predecessors’ in interest. -

- Based upon the substantial evidence, and essentlally, uncontested Co
. evidence, any quantity of water diverted from Stanshaw Creek used for domestic e
-+ and irrigation that exceeds 0.11 cfs constitutes a trespass and. unlawful dl.veISmn
of water _ _ ,

' _2.’ The Coles’ Do Not Possess the Right to Divert Water For Hydroelecrtnc " DR
o Generatmn _ 3 o .

ﬁ

The Coles’ August 20" Jetter implies that the C&:les havea pre-1914 o
- appropriative water right to divert 3.0 cfs from Stansh#w Creek. The. substantlal
evidence, however, indicates that no such water rights exist and that the Coles’ -
current diversions constitute a trespass and unlawﬁg,dwersxon of water, In fact
- the evidence submitted by the Coles, as well as Dgtg Cole’s.own admissions, -
- .. demonstrate that hydroelectric generation began after 1945 and has increased - .. - -
" since that time. Ina letter dated April 9, 2000, from Doug Cole to Konrad Flsher
Mz, Cole stated that: _ .

Imhally, the water was used pnmanly for mmmg and for -
irrigation of food crops. In ensuing years, uses shifted to
agricultural and domestic and, in about 1945, to the
additional use of hydroelectric generation for the ranch, W1th
no increase in stream diversion being required.

| (A copy of Mr. Coles April 9, 2000, letter is attached as Exhlblt A, )

: Mr. Hayes April 30, 2000, Declaration submitted with the Coles August - (
 20th letter also supports the conclusion that hydroelectric generation has been
.. expanded over the years. Mr. Hayes’ Declaration indicates that in 1945, there - .'
I exxsted adkw pelton wheel which was upgraded to a 9 kw pelton wheel, and i in

.. 000864 -
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' ":,'j-1965 upgraded toa 100 kw pelton wheel. It should be noted also, as dlscussed o LA

c o o above, in 1963, the quantity of water being diverted from Stanshaw Creek was
EEN e -_-0 49 cfs and the dltch capacrty was only 1.25 cfs. i :

The ev1dence supports Mr. Coles’ statement that in about 1945 the ranch

- began hydroelectric generation. Mr. Cole’s contention, however that no mcr‘ease
- instream contention that such use did not increase the quantity of water dlverted

" from Stanshaw Creek is not supported by the evidence, in light of the fact that.’|

I+ 7 'the Coles seek to divert up to 3 cfs for hydroelectic generation: an amou.n’c six.
I tlmes greater than prevrously documented uses from Stanshaw Creek

The Coles August 20* letter provides a descnptlon of the’ hlstory of US€Es .

in Whlch it describes hydroelecctric generation as one of the historical uses’ of -
. water on the ranch. This discussion, however, fails to state when'such - TR R I
- hydroelectric uses commenced. The Coles’ letter implies that since an: old pelton IR

' wheel was used for the generation of power, the date power generation.”

¢ the possibility that when ‘power generation began in 1945 as acknowledged by . ...
: Doug Cole, that the previous owners used an older pelton wheel. Without some e

commenced can be traced to the age of the pelton wheel. This does not allow-for -

"7 type of corroborating evidence, the mere existence of an old pelton wheel does
~ - -not establish a pre-1914 appropriative water right. Additionally, the mere .

' existence of a pelton wheel does not establish that any claimed water right has

2+ - been contlnuously used since 1914. Finally, the old pelton wheel, along with Mr : L

. Hayes' Declaration does not address the issue that since 1955, the ranch has .= "
~ 7 - increased its use of water for the hydroelectric generai#on A trend followed by
Lo the Coles in thelr current dlversrons ‘ e R

‘ ‘, ‘diversion is adversely affecting fishery resources in the Klamath Riveror .= .7
- -Stanshaw Creek. Additionally, the Coles’ assert that no specifics are given of. ]ust

3 " The SWRCB Should Direct the Coles to dgase Al Unlawful |
5 Dlversmns S

" The Coles state that KFA falled to provide a;n/ factual basm that the Coles

 how thieir uniauthorized diversion of the waters of Stanshaw Creek are affectmg
erther ¢oho salmon or steelhead : . :

These questlons were answered unequivocally at the 61te v151t as We11 as. i,

in the National Marine Fisheries Service’s (“NMFS”) November 15,2001, letter to 'i,
‘. .CharlesRich There1is uniform agreement among the fisheries b1ologlsts that
.. have visited the Stanshaw Creek and analyzed the impacts of the Coles’.

" :diversions that the therrnal refugia at the mouth of Stanshaw Creek is an’
. important habitat element. (See NMFS’ Letter dated November 15, 2001,
.. Memorandum dated November 29, 2001 from Terry D. Roelofs, Professor, SRR
- . Department of Fisheries Biology, Humboldt State University (Exhibit B); and . {}y‘ P
-*"Memorandum dated November 30, 2001, from Toz Soto, Fisheries Biologist, . -
.. :Karuk Tribe, Department of Natural Resources (Exhibit C).) ‘As indicated in-- = .-+ -~ "
" NMFS’ letter and by Mz. Soto, the natural flows from Stanshaw Creek prov1de ST

- oooges L0
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B ,the necessary c:old water to prowde a thermal refuge at the mouth of Stanshaw U

- Creek. .

: Currently there exists no instream flow reqmrernents for Stanshaw Creek
As.a result, without any regulatory oversight, the Coles have diverted up to 3.0
cfs from Stanshaw Creek regardless of amount of instream flow remaining in

-+ Stanshaw Creek. The United States Forest Service’s flow data from September , -: o

. 2000, indicates that the Coles were diverting nearly 3.0 cfs from Stanshaw Creek - |

o - when there averaged only 3.26 cfs above the point of diversion. ‘Thus, flow at the . e
* culvert averaged less then 0.4 cfs. (See Select Middle Klamath Tributary Flow. - .-

‘ Summary, Table 1: 2000 Low- Flow Discharge Rates, Exhibit D)

- Accordmg to Mr. Soto’s review and analysis, “Stanshaw Creek prowdes o

_ important thermal refugia habitat or anadromous salmonids in the Klamath

.- River.” (See Exhibit C.) Addmonally, “[wlith proper flow, habitat in Stanshaw o

* Creek is suitable for summer and winter rearing coho salmon.” (Id.) The Coles”
current diversion limits thermal refugia habitat at the mouth of Stanshaw Creek
(I4.) In order to maintain a properly functioning thermal refugia habitat at the -

~mouth of Stanshaw Creek, the water diverted from Stanshaw Creek must be.:

4returned to Stanshaw (Id ) - .

In Professor Roelofs’ analysis, he concluded that:

Itis my professmnal opinion that diversion of water (up to 3 cublc

feet per second, most of the summer base flow)from Stanshaw

Creek in to Irving Creek during the summer aéil early fall months -
poses a threat to coho salmon and steelhead trout. - Direct: L
observation (mask and snorkel) surveys and elégtrofishing data -
show that juvenile coho salmon rear in lower Stanshaw Creek ~ ~ * .
between the Klamath River and Highway feducmg thelow . =
summer flow in this portion of the Stanshaw Creek decreases the’
amount of habitat available for coho salmon and may lead to

increased daily temperatures, both of which could constitute a take

of this federally hsted species. (Exhibit B.)

The reduced stream flows also limit access to the creek for adult and

@6 .

s ]uvemle salmonids. (Exhibit C.) The reduced flows and velocity also reduce ;
. adult spawning and nest building opportunities in lower Stanshaw Creek. (1d.)" .

 Another problem with the Coles’ current diversion practices is that the dlversmn
intake is fiot screened and salmonids are being entrained-in the diversion ditch.

- (Id.) Finally, the Coles’ rock dam has no ability to control or measure the amount . o

.of ﬂow dlverted from Stanshaw Creek. (Id.)

Based upon the foregoing, substantial evidence demonstrates that the

" Coles’ current diversion practices have a direct impact on coho and steelhead, as- - . o

 well as their habitat. The Coles, however, have offered no expert opinion or
analysw as to the harm and potentml harm resulting from their unlawful :

. '}‘{000866.5174""'
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\ dlversmns Such hann to and potential harm to coho salmon and steelhead ST
. ‘justify, and in fact mandate, that the SWRCB direct the Coles to cease theif .. _' i
- unlawful diversions unless and until the Coles obtain-an appropriative water .- - -
. right and have taken appropriate steps to ensure that the downstream resources
R -arenot hanned by their diversion, : R

. 4 o Condmons to Protect Public Trust Resources Must Be Imposed |
' - Upon Any. Future Diversions - , R .

S If the SWRCB does not dlrect the Coles to cease then' urdawful dlversmns, L

¥ ' then the SWRCB must require that the Coles maintain a minimum iristréam ﬂow

" “in Stanshaw Creek below the point of diversion and below the I—hghway 96 B
culvert : . _

, - If the SWRCB allows the Coles to continue their unlawful dlversmns, then,‘.. e
- atan absolute minimum, it must impose the conditions outlined in NMFS’ -
«~ - November 15,2001, letter, in order to reduce any harm to dowrnistream habttat
.- and public trust resources. Such conditions include returning the flows to -
. Stanshaw Creek before creek crosses Highway 96; install a fish screen at the
- ... 'point of diversion, install a diversion structure at point of diversion in order to.
. control and limit the quantity of water diverted, install stream flow measunng
-+ device at the point of diversion and the point of return on Stanshaw Creek; ..
- provide access to Department of Fish and Game and NMFS for momtonng
. Finally, the SWRCB should impose minimum instream flow and bypass ‘
S requlrements as recommended by NMES. - {7

S As any mstream flow and bypass: reqmrements'! #:this time would 0nly bé' e
- interim, pending the SWRCB’s consideration of the Cofes apphcatlon to - PR
" approptiate'watér, KFA retains the right to reevaluate the minimum bypass and R
..'. instream flow recommendations, as well as the point of return to Stanshaw . S
-+ Creek, KFA determines that such act1v1t1es raise cxs ek temperature and / or harm CLE
- flsh and pubhc trust resources. _ '

Very teady yours,

Donald B. ﬁooney 2

Attorney

. e JanetGoldsmith
w. Felice Pace -
- M1chael Contreras

‘Attachﬁxent}s

© " oo08e7 LT
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: April S, 2000
Konrad Fisher

1721. Court Streat

Radding, California 96001

Dear Mr. Fisher:

We have received a copy of your protest of water rights applxcatlon
#29449 and hereby wish to respond to your concerns.

Our application has resulted from the process of the State’s ongoing
review of water usage in the State of California and the consequent:
updating and refining of all water usage parmits. We currently .
operate a sixty-acre, year-round guest ranch which borders e’
Klamath River and which lies between Irving Creek to the east and
Stanshaw Creek to the west. Water has been continuously diverted :
from Stanshaw Creek to this property since about_1865, Initially, thie.
water was used primarily for mining and for irrigation of food crops.
In ensuing years, uses shifted to agricultural and domestic and, in .
about 1945, to -the additional use of hydroelactric generation for the :
ranch, wlth no increase in stream diversion being required. .

t2:nL5xangha*_Qx9gL_ﬂhgn¢~;n_fag;*_ﬂg_axg_ng: Apparently.rﬁhe |
wording here is standard for all water rights applications,
regardless of the specific nature of the projéct(s) 1nvolved

. < A DD e . _:. -—!- Mage C) Sgl— ={e = _‘ PO S < f b | .

(e 1b I O ’ 2 2 al v

Approval of this parmit application will ?//

- pot injure any existing water rights, since no reduetion in
Stanghaw Creek flow will result. g

- not rasult in any adverse impact on the environmant since
nothing in the project description calls for any changes . o
in the habitats bordering on the existing project. The power .
plant in question is situated within a waterway cloaed to 3
migratory fish by a culvert under highway 96 and cannot, .

' therefore, have any adverse effect on migratory fish. The iy

existing project has been car studied by representatives.
of the State Department Of /Fish A d Game (Yreka office), the: .

(Page 1 of 2 pages)
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Federal Department Of Forestry, and the State Water Resources
Control Board and ng mplain register yy any of -
thesa agencias ragarding the health of the ecosystams :
adjoining the projact.

- not work counter to public interest. In fact, the existance
of tha water canal along which the generation plant is
situatad provides for a better year-round flow in Irv:umg-}f""*‘L
Creek, thus aiding fish spawning there. In addition, property’
immadiately to our southwest, owned by a Mr. Neil Tocher, is
supplied by water diverted from our system. Mr. Tocher has
responded favorably to our permit request. Finally, the
operation of our hydroelectric plant eliminates the need for
our dependence on ovar-burdened public utilities.- - '

- not be contrary to any laws, either county or state.
Our current diversion of water from Stanshaw Creek is
authorized under a pre-1914 water rights agreement Whlch 18
on file in the Siskyou County offices. .

Please reconsider your protest of our application to preserve (not
expand) a project which has been in existenca for over 55 years and
which is essential to our livelihood. If you have any questions or
further concerns, please contact us directly at the address or phone

number given balow.

/
Sincerely, g'
22; \J&g ] %. -
= 1
rble untain Ranch ’
Douglas and Heidi Cole, ownars ///
92520 HWY 96 7

S8omas Bar, Calif. 95568
(530) 469-~-3322

(Page 2 of 2 pages)
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To: WhomltmyCom
.
From: %;ZD.RMJOZPW |

- Subject: Appropriative Water Rights Application 29449 on Stanshaw Creek

SevcralmomhsagulwasaskedbyMr Konmdthermraxlermopxomon’
regarding a water rights application to divert water from Stanshdaw Creck, a
Klamath River tributary in Siskiyou County, California. On 17 November
2001 I inspected the portion of Stanshaw Creck between Highway 96 and
the Klamath River. Joining me on this site vigit were Dr. Walt Duffy,
Leader, Califoria Cooperative Fisheries Research Unit at Humboldt State
University, Mr Taz Soto representing the Karuk Tribe of California, and Mr.
Michael David Fellows, caretaker of the Fisher Ranch. I have read an
Environmental Field Repart written by Robert E. ,erofﬁwCalifomia

~ State Water Resources Control Board describing a site visitto Stanshaw

.- - ~{Creek attended by representatives of the National Mai—me Fisheries Service,

"-.--Cahﬁm:mDeparﬂnentofoshandGame,Kakanb&odexfomxa,and
scvualmn—agmcypusomctlhavealsorevwwcdalctﬁerdmdls
NovembaZOOlbyIamesR.BybeeoftheNahmal Fisheries
Service addressed to Mr..Charles Rich of the California State Water -
Resources Control Board. C

It is my professional opinion that diversion of water (up to 3 cubic feet per
second, most of the summer base flow) from Stanshaw Creek in to. Irving
Creek during the summer and early fall months poses a threat to coho

salmon and steelhead trout. Direct observation (mask and snorkie) surveys
-and electrofishing datd show that juvenile coho satmon rear in lower :
‘Stanshaw Creek between the Klamatti River and Highway 96. Reduding the
‘low summer flow in thiis portion of the Stansliaw Creek decreases the
'mountofhabxtatavaﬁablcﬁ:rcohnsalmonandmayleadtomcrwseddmly ,
temperatures, both of which ¢ould constitute a take of this federally lsted -
species. IhehevethatthcsemncernsshouldbeaddxusedbeforeApphcauon

29449 is approved.
! Viarges Stpeet « Ascsza. Callfornia 935218799 - (707} 876- 3957 - Ficx (707} 8264060 " 000872
Tue G Swrx U -~“um1~mwma—~u—wn—uﬂhmu~*u~—m

anm—ham&ms—ms—ouum*s—n—a—_h—
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* Karuk Tribe of California

Department of Nat Resources . Administrative QOffice Karuk Tribal Health Clinic¢
Past Office Box 282 Post Office Box 1016 : Post Offics Drawer 249
Orleans, CA 95556 Happy Camp, CA 96039 ' Orleans, CA 95556

(530) 627-3446 Fax (530) 627-3448 (530) 493-5305 Fax (530) 493-5322 (530) 627-3452 Fax (530) 627-3445

Karuk Departmpnt of Nahirsl Resovrces November 30, 2001
Comunents on the Stanshaw Creek Diversion
Stansburor cyeek provides important tharmal refugia habitat for anadromous suimonids in the Klamath

River. bnonfds waing the creek inchude endungered cobo salmon, steethoad (resident and avadromous)
and chinook selmon. With proper Slow, habite in Stanshaw creek is suitable for summer and winter :
intolerable and sabmonids must find cold-water thermal refugia sreas associsted with tributery mouths
(Stanshaw Creek). Large boulders near the mouth of the creek combined with adequate cold wwater flow
conning from Stanshaw Creek could provide habitat suitable for adult summar steslhead and spring ciinook
holding. Cold-water plumes at ceeek mouths provide critical thenmal refugia for cutmigrmt juvenile

. salmonids end foturning adufts. Loss of flow from Stanshaw Creek limits the size of the cold-water plame

#t the mouth anfl limits access up the creek for cold water secking saimonids, Spawning s nest building
sites for adult cobo and steelboad are limited by the diversion. With sugmented flows, estahlished
spawning sites gre ar risk of heing dewatered.
Problems
1. The qrent diversion limits thermal refugia habitat associated with cold water input to the
{lamath River, Diverred water must be retumed to maintain property finctioning thermat refugia
babitat at the mouth and in the lower reach of the creek.

2, w&nuukﬁraduhmdnmlauhmmdsuhmimdboew&ofthadiwm
tytothempcatume-hnpumdﬂmathmvermustbe §
‘cold- ater dependant sximonids igto Stamshaw Creek.

3. The diversion intake is not screened and salmonids are being mtmne&mthedivusiond!tnh.A
unududmhapﬁlhﬁumbemguwpdmdhurmedbytﬁahydwm

4 ﬂmdre&wdmﬁwtyhm&addtwm@wbﬂdmgwmuiﬁu
in lower Stanshaw Creek. '

5. Flow tiplow the diversion intake is ot adequate for salmonid migration and rearing.
6. Slope failurcs associated with overtopping along the diversion ditch are a sedimeant sources 10
hitw Creek. :

oSV

-
vexes

7. Thep "‘wmofﬂ:emckdmtypeinukehumpmvidonmmnlﬁcmnﬁtofﬂow

memmmmWwwwMofmmmde
. Resources, Leaf Hillman or fisheries bialogist, Toz‘Soto at (530) 627-3446

Smcerely.

/

. Toz Soto, Fisheries Bialogist

000874
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FACSIMILE COVER SHEET

To: Charles Rich
Michae] Contreras
Firm: State Water Resources Control Baord
Fax Number:  916-341-5400
Office Number:
From: Don Mooney

Total number of pages: 1@ (including cover letter)

PABE 01

Date Transmitted: November 30, 2001
Time Transmitted: 4:50 PM
i e e ——————
LAW OFFICES OF
DONALD B. MOONEY
129 C STREET, SUITE 2
DAVIS, CA 95616
530-758-2377. : :
530-758-7169 (Fax) {(
ITHIS _MESSAGE. 1S _INTENDED ONLXY FOR_TH L OF THE INDIVIDUAL OR
ENTITY TQ WHICH I1 ADDRE ED, AND MAY/ CONTAIN INFORMATIO
THA PRIVILEGED ONFIDENTIAL AND EXEMPT_ FROM DI DSURK

recipient, or the employee or agent responsible for delivering the message to
tbe intended récipient, you are hereby notified that any dissemination
distributiom or copying of this communication is strictly prohibited. If yo
have received this communication in error, please notity wns immediately by
telephone, and return the original message to us at the above address via the
U.S. Postal Service. Thank you.

UNDER APPLICABLE LAW. If the reader of this message 1s not the intended| .

000875
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LAW OFFICES OF DONALD B. MOONEY

: S SR 129 C Street, Suite 2
DONALD B MOONEY . B . Davis, California 95616

Adrmmd in Cillle'l'lll and Orcgon L C ’ Telephone (530) 758-2377
L T Facsimile (530) 758-7169

dbmooney@dcn.davis.ca.us

November 30, 2001

" 'VIA FACSIMILE AND
— REGULAR MAIL

e Charles Rich
~ - Division of Water Rights
-+ State. Water Resources Control Board
. P.O.Box 2000 ‘ .
X 'Saeramento, cA 95812 2000

_Re:.“ Unlawful Diversion of Water by Doug and Heidi Cole from Stanskaw
Creek; stktyou County ‘ o

L j Deaer Rich: -

. This Jetter setves as the Klamath Forest Alliance’s (”KPA”) résponse to - L

“Janet Goldsmith’s letter dated August 20, 2001 on behalf of Doug and Heidi Cole,
" and as a follow-up to the October 17, 2001, site visit to the Marble Mountam R
Ranch and Stanshaw Creek. KFA seeks to protect the pubhc trustand - Lo
“. . environmental resourceés of Stanshaw Creek and the Klamath River. The Coles SR
7 runlawful diversion of water from Stanshaw Creek po?es a risk to these public:’ ,..' o e
. trust resources, primarily coho salmon and steelhead.; To this end, KFA requests: © .. =" -
~ - that the State Water Resources Control Board ("SWR@.B”) take all appropriate -7 v i

- action to curtail the unlawful diversions and to protecf the pubhc trust. resources,,}' LT

o that are at risk from the unlawful dlverswns . R T TR AN P

C The unauthonzed diversion of water subjegt 6 appropnanon under the T

. -provisions of the Water Code is a trespass. (Water Code, §1052.) Moreover, ' '

. . Water Code, § 1825 provides that “[ilt is the intent of the Legisldture that the - CTn

- ‘state should take vigorous action to . . . prevent the unlawful diversion of water Vel

i Inthe present case, the SWRCB staff has already determined that theColes’ ~- .. -

. dwerswn of water in excess of 0.11 cfs constitutes an unauthorized dxversmn of '

" water. Additionally, the SWRCB staff has determined that any diversion of "

.+ water for the generation of hydroelectric generation requires an approPnatlve
..~ water right permit. Thus, the Coles’ current diversion of water from Stanshaw
'__,"Creek constituteés an unlawful diversion of water L oy

o The Coles current diversion practices can be separated mto two areas..
- First, the extent of the Coles’ pre-1914 appropriative water rights for- domestic’
. and irrigation uses and whether their current diversion from Stanshaw- Creek-..
.. and water use exceed any claim to a pre-1914 appropriative water right, and thus
~ constitutes an unlawful diversion. Second, whether the Coles’ diversion of water . " =
. ifor hydroelectnc generation constitutes anl unlawful dlversmn of Water If it does y R

 00os7e’ . i
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' constltute an unlawful chverswn of water, then should the SWRCB take action to
. prevent the unlawful diversion of water as provided for in Water Code sections -
1052 and 18257 -As discussed below, the Coles’ current diversion of water
- exceeds any pre-1914 appropriative right for domestic and irrigation uses.
- Additionally, the Coles” do not possess a pre-1914 appropriative water for

" "hydroelectric generation. Finally, and most importantly, the Coles’ unlawful - . SR

' chverswn harms coho salmon and steelhead.

| 1. ~The Coles’ Current Diversions for Domestic and Irngahon Exceed Any

Claimtoa Pre~1214 Appropnatwe Water R1ght

. . - Assuming the Coles can establish that they are the successors in inferest to "
- the Stanshaw pre-1914 appropriative water right, any pre-1914 appropriative .-
~ water right is limited to the amount of water put to a reasonable and beneficial--
‘use. (Water Code, § 1240; Smith v. Hawkins (1895) 110 Cal. 122, 127.) The. SWRCB
* . staff has concluded on at least two occasions that any pre-1914 appropriative
- water right is limited to approximately 0.11 cubic feet per second (“cfs”). (See
letter dated September 15, 1998 from Harry M. Schueller to Doug Cole .~

. (“Schueller Letter”); and letter dated February 4, 1993 from Katherine: Mrowka t to | o

~ Robert and Mary Young; see also 1963 DWR Bulletin 94-6, Land and Water Use in-
- Klamath River Hydrographic Unit, Table 4 at p. 55.) DWR Bulletin 94-6 states that "
the total amount of water diverted for use on what is now the Coles’ property is ~ -
362 acre-feet, a portion of which was for hydroelectric generation for wluch no =
' _pre 1914 appropnatwe water right exists. . 4

Although the Coles questxon the SWRCB’s eshﬁ ate for the water demand o

- for the uses on Marble Mountain Ranch, the Coles prdyide absolutely no .
" evidence to dispute the estimated demand and they provide no alternate
" estimate of a higher demand. The Coles argue that Mr. Hayes believes that he
~may have underestimated his.existing uses because it was based upona single
. flow measurement at a time when he was not irrigating. The Coles, however,
. .provide no evidence to support a higher demand rate at that time, Moreover, as
" indicated in the SWRCB's September 15, 1998, letter, the information contained’
~ in DWR Bulletin 94-6 was verified by Marvin Goss, Forest Service hydrologist,
- who lived on the Coles’ property while it was under pnor ownership, “Mr. Goss
©evaluated the capacity of the ditch as well as measuring the actual amount of -
. water put to generating power, and found that water had been used at.a rate of .

049 ofs for many years. Mr. Goss determined the flow capacity of the ditch to be, f‘ " e T

125 cfs, luruted by a low point in the channel.” (Schueller Letter atp: 1 )

: The SWRCB's September 15 1998, letter indicates that in 1998, the Coles
" constructed a reservoir upon their property. Any claim the Coles may havetoa .
_ 'pre-1914 appropnahve water does not support the diversion of watertoa
reservoir constructed in.1998. Such use constitutes an expansion of the water
" right for which an application to appropriate water must be filed.- Even though
- 'the SWRCB brought this matter to the Coles’ attention over three years ago, it is-
' K.FA's understanding that the Coles continue to use of the reservoir and have not

ooos7r. .
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. filed any apphcatton to appropnate water for such use. This cons’atutes an.

- unauthorized diversion of water for which the Coles have made no attempt to

- remedy. Thus, the SWRCB should direct the Coles to cease and desist from .

- diverting water to this. storage facility, unless and until the Coles obtam a pemut
for such use. , :

. Atthe site visit on October 16*, the SWRCB staff measured the ﬂow of .
o ,Stanshaw Creek at the point of diversion (“POD") to be approximately 1.6 cubic =
- feet per second (“cfs”). The Coles were diverting approximately 50 percentof ~ -
. stream flow. At the time, however, the Coles were not generating any power -
~_ from the diverted water. Thus, the entire diversion was for domestic and -
. irrigation uses. This quantity of diversion exceeds the Coles’ pre-1914 - .
- appropriative water right for domestic and irrigation purposes. As indicated i in
- the SWRCB's September 15, 1998, letter, the Coles’ pre-1914 appropriative water
- right for domestic and irrigation use is limited to 0.11 cfs. This amountis . .-
supported by Katherine Mtowka’s February 4, 1993, letter to the Robert and
" Mary YOung, the Coles’ predecessors’ in interest.

Based upon the substantial evidence, and essen’aally, uncontested Co
~evidence, any quantity of water diverted from Stanshaw Creek used for. domeshc i
~and irrigationt that exceeds 0.11 cfs constitutes a trespass and. unlawful dwerswn
of water . L .

2, " The Coles’ Do Not Possess the Right to Divert Water For Hydroelecrtnc . PR
' Generahon _ & "

F

The Coles’” August 20" letter implies that the C bles have a pre-1914 o
- appropriative water right to divert 3.0 cfs from Stanshaw Creek. The substantlal
evidence, however; indicates that no such water nghts exist and that the Coles
current diversions constitute a trespass and unlawfu} diversion of water. In fact
- the evidence submitted by the Coles, as well as Datig Cole’s own admissions,.
. demonstrate that hydroelectric generation began after 1945 and has increased -~
- since that time. In a letter dated April 9, 2000, from Doug Cole to Konrad Flsher
Mr. Cole stated that: . .

Imtlally the water was used pmnanly for mmmg and for *
irrigation of food crops. In ensuing years, uses shifted to
agricultural and domestic and, in about 1945, to the _
additional use of hydroelectric generation for the ranch, w1th
no increase in stream diversion being required.

(A copy of Mr. Coles April 9, 2000, letter is attached as Exhlblt A. )

- Mr. Hayes April 30, 2000, Declaration submitted with the Coles August
20th letter also supports the conclusion that hydroelectric generation has been*
- expanded over the years. Mr. Hayes’ Declaration indicates that in 1945, there
. exxsted adkw pelton wheel which was upgraded to a 9 kw pelton wheel, and i in

.. oo0B78- vl
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o 1965 upgraded toa 100 kw pelton wheel. It should be noted also, as dlscussed
o - above, in 1963, the quantrty of water being diverted from Stanshaw Creek was
R ~‘-O 49 cfs and the dltch capacrty was only 1.25 cfs. - .

- 'I'he evrdence supports Mr. Coles’ statement that n about 1945 the ranch
- began hydroelectric generation. Mr. Cole’s contention, however that no mcrease
- in'stream contention that such use did not increase the quantity of water dlverted
** from Stanshaw Creek is not supported by the evidence, in light of the fact that”
“- 7 'the'Coles seek to divert up to 3 cfs for hydroelectic generation: an amount six.
T tlmes greater than prevrously documented uses from Stanshaw Creek

S The Coles’ August 20% letter provides a descnptlon of the l'ustory of uses .
in which it describes hydroelecctric generation as one of the historical uses’ of -
. water on the ranch. This discussion, however, fails to state when such - S PR
- hydroelectric uses commenced. The Coles’ Jetter implies that since an old pelton LT
" wheel was used for the generation of power, the date power generation.” = - .~ .57
commenced can be traced to the age of the pelton wheel. This does not allow- for; e
© "the possibility that when ‘power generation began in 1945 as acknowledged by
- Doug Cole, that the previous owners used an older pelton wheel.. Without some -ﬁ;.- S
.} type of corroborating evidence, the mere existence of an old pelton wheel does N
- notestablish a pre-1914 appropriative water right. Additionally, the mere-.
" existence of a pelton wheel does not establish that any claimed water right has e
* - been continuously used since 1914. Finally, the old pelton wheel, along with Mr el
. Hayes' Declaration does not address the issue that since 1955, the ranch has .= "
7 increased its use of water for the hydroelectric generai#on A trend followed by
Lo the Coles in theu: current diversions. ;{ . e

3 - The SWRCB Should Dlrect the Coles to dease Aﬂ Unlawful e
5 D1ver31ons L e

Lo The Coles state that KFA falled to provide a;:/ factual basm that the: Coles
- -diversion is adversely affecting fishery resources in the Klamath Riveror ' B
;- Stanshaw Creek: Additionally, the Coles’ assert that no specifics are grven of ]ust ,
~ how their uniauthorized diversion of the waters of Startshaw Creek are affectmg
elther coho salmon or steelhead

P These questlons were answered unequivocally at the s:te v1srt as well as. .. S
" in the National Marine Fisheries Service’s (“NMFS”) November 15,2001, let'ter to '} DI
*.-Charles Rich There'is uniform agreement among the fisheries bmlogxsts that o
-~ . have visited the Stanshaw Creek and analyzed the impacts of the Coles”’
~ -diversions that the thermal refugia at the mouth of Stanshaw Creek s an.
. important habitat element. (See NMFS’ Letter dated November 15, 2001,
... Memorandum dated November 29, 2001 from Terry D. Roelofs, Professor, A AT A
.- Department of Fisheries Biology, Humboldt State University (Exhibit B); and . -'.'-:- LT
. "Memorandum dated November 30, 2001, from Toz Soto, Fisheries Blologlst
.~ . :Karuk Fribe, Department of Natural Resources (Exhibit C).) ‘As indicatedin = "= =" v
- NMFS’ letter and by Mr. Soto, the natural flows from Stanshaw Creek prov1de . ,;”-?;'.._",‘ RIS

000879 i
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- 'the necessary cold water to prowde a thermal refuge at the mouth of S"anshaw = -
" Creek. "

| Currently there exists no instream flow requirements for Stanshaw Creek
Asa result, without any regulatory oversight, the Coles have diverted up to3.0.

- cfs from Stanshaw Creek regardless of amount of instream flow remaining in - :
-+ Stanshaw Creek. The United States Forest Service’s flow data from September L
2000, indicates that the Coles were diverting nearly 3.0 cfs from Stanshaw Creek -

. when there averaged only 3.26 cfs above the point of diversion. ‘Thus, flow at the .- e
 culvert averaged less then 0.4 cfs. (See Select Middle Klamath Tributary Flow .
» Summary, Table 1: 2000 Low— Flow Discharge Rates, Exhibit D) - L

- Accordlng to Mr. Soto s review and analysis, “Stanshaw Creek prowdes '
_ 1mportant thermal refugia habitat or anadromous salmonids in the Klamath R
.- River.” (See Exhibit C.) Addmonally, “[wlith proper flow, habitat in Stanghaw SR
 Creek is suitable for summer and winter rearing coho salmon.” - (Id.) The Coles”
current diversion limits thermal refugia habitat at the mouth of Stanshaw Creek
(Id.) In order to maintain a properly functioning thermal refugia habitat at the
~ mouith of Stanshaw Creek, the water diverted from Stanshaw Creek must be :
}retumed to Stanshaw. (Id ) ' _

In Professor Roelofs analysis, he concluded that::

Itis my professional opinion that diversion of water (upto3 cublc

feet per second, most of the summer base flow)ffrom Stanshaw

Creek in to Irving Creek during the summer and early fall months
poses a threat to coho salmon and steelhead tropt. Direct: = -
observation (mask and snorkel) surveys and electrofishing data
show that juvenile coho salmon rear in lower Stanshaw Creek .
between the Klamath River and Highway 96. Reducing the low
summer flow in this portion of the Stanshaw Creek decreases the
amount of habitat available for coho salmon and may lead to
increased daily temperatures, both of which could constitute a: take

of this federally hsted species. (Exhibit B.)

, The reduced stream flows also limit access to the creek for adult and IR
e ]uvemle salmonids. -(Exhibit C.) The reduced flows and velocity also reduce 3 : ,
. adult spawning and nest building opportunities in lower Stanshaw Creek. (I1d.) "
" Another problem with the Coles” current diversion practices is that the diversion
' intake is fiot screened and salmonids are being entrained. in the diversion ditch. _
. (Id.) Finally, the Coles’ rock dam has no ability to control or measure the amount S
.of ﬂow diverted from Stanshaw Creek. (Id.) : S »

Based upon the foregoing, substantial evidence demonstrates that the

s

~ Coles’ current diversion practices have a direct impact on coho and steelhead, as ,l:;. o .

* well as their habitat. The Coles, however, have offered no expert opinion or
' analysxs as to the harm and potenhal harm resulting from their unlawful

. 0008807
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~ diversions.  Such harm to and potential harm to coho salmon and steelhead o
. ‘justify, and in fact mandate, that the SWRCB direct the Coles to cease their -

- unlawful diversions unless and until the Coles obtain-an appropriative water o
. . right and have taken appropriate steps to ensure that the downstream resources
oL are not harmed by their diversion, C SR

| . 4 Condmons to Protect Public Trust Resources Must Be Immsed
' - Upoh Any. Future Diversions - . .

o If the SWRCB does not dn'ect the Coles to cease then' tmlawful dlversmns, P
7+ “then the SWRCB must require that the Coles maintain a minimum instream ﬂow s
' in Stanshaw Creek below the pomt of diversion and below the Hrghway 96 ’
culvert : Co _

: B If the SWRCB allows the Coles to continue their unlawful drversxons, then,’,, R
- atan absolute minimum, it must impose the conditions outlined in NMFS’ -
-+ November 15,2001, letter, in order to reduce any harm to dowrnistream habrtat
"' - and public trust resources. Such conditions include returning the flows to.
. Stanshaw Creek before creek crosses Highway 96; install a fish screen at the
. 'point of diversion, install a diversion structure at point of diversion in order to.
. control and limit the quantity of water diverted, install stream flow measurmg
-+ device at the point of diversion and the point of return on Stanshaw Creek; .
* . provide access to Department of Fish and Game and NMFS for momtonng Iy
. . Finally, the SWRCB should impose minimum instream flow and bypass L ,f"_’f e e
S reqmrements as recommended by NMES. - ﬁ 4 e e

o As any mstream flow and bypass requlrements‘ £ this time would only be e
. interim, pending the SWRCB’s consideration of the Coles’ application to- L T
" appropriate water, KFA retains the right to reevaluate the minimum bypass and RS
.. instream flow recommendations, as well as the point of retiirn to Stanshaw . Sl
.- Creek, KFA determines that such act1v1t1es raise cpeek temperature and / or harm e R
SN flshand pubhc trustresources IR E SRR .

Very teudy yours, -

DonaldB.ﬁ' .ooney‘,- 5 BRI,

Attorney

. e JanetGoldsmith -
2 Felice Pace -
* Michael Contreras

- Attachments

T ooogs TS
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April 8, 2000

Kbnrad-Fisher
1721 Court Streat
Radding, California 96001

Dear Mr. Fisher:

ﬁe have received a copy of your protest of water rights application
#29449 and hereby wish to respond to your concerns. :

Our application has resulted from the process of the Stata’s ongoing.
review of water usage in the State of California and the consequent:
updating and refining of all water usage parmits. We currently
operate a sixty-acre, year-round guest ranch w§§g§‘§2£§E£§Hnn~thgz
Klamath River and which lies between Irving Creek to the east and
Stanshaw Creek to the west. Water has been continuously diverted
from Stanshaw Creek to this property since about_ 1865, Initially, the.
water was usad primarily for mining and for irrigation of food crops.
In ensuing years, usges shifted to agricultural and domestic and, in
about 1945, to ‘the additional use of hydroelactric generation for the
ranch, wlth no increase in stream diversion being required. :

izum_stan5ha__Qxeg__uhen+_Ln_£ag;4_ng_axg_ng; Apparently, the
wording here is standard for all water rights appllcations,
regardless of the spaecific nature of the pro%éct(s) 1nvolved

DL PUNPDPOSe ~ f >

. 8 ap 4—,_. »; .‘go Made - )& <

‘egilirahan (o . ‘ot dot- al '

Approval of this parmit application will ~#

- not injure any existing water rights, since no reduction in |
Stanshaw Creek flow will result.

- not raesult in any adverse impact on the environment since
nothing in the project description calls for any changes
in the habitats bordering on the existing project. The power
plant in question is situated within a waterway closed ‘to 3
migratory fish by a culvert under highway 96 and cannot, i
' therefore, have any adverse effect on migratory fish. The :

existing project has been car studied by representatlves;
of the State Department Of /Fish A d Game (Yreka office), the : '

(Page 1 of 2 pages)
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Federal Department Of Forestry, and the State Water Resources
Control Board and ng lain register Yy any of -
these agencias raegarding the health of the ecosysteams :
adjoining the projact.

- not work counter to public intarest. In fact, the axistance
of the water canal along which the generation plant is
situated provides for a better year-round flow in Irving -}fwﬁ
Creek, thus aiding fish spawning there. 1In addition, property
immediately to our gouthwest, owned by a Mr. Neil Tocher, is
supplied by water diverted from our system. Mr. Tocher has
responded favorably to our permit request. Finally, the
operation of our hydroelectric plant eliminates the need for
our dependence on ovar-burdened public utilities.- '

- not be contrary to any laws, either county or state.
Our current diversion of water from Stanshaw Creek is
authorized under a pre-1914 water rights agreement which 1s
on file in the Siskyou County offices. . |

Please reconsider your protest of our application to preserve (not
expand) a project which has been in existenca for over 55 years and
which is essential to our livelihood. If you have any questions or
further concerns, please contact us directly at the address or phone

- number given balow.

_ Sincerely,

e

rble untain Ranch
Douglas and Heidi Cole, ownars e
S8omas Bar, Calif. 95568
(530) 469-3322

b T,

(Page 2 of 2 pages)
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UMSOLLT

TATE

INIVERSITY
Depwrtment of Fisheries Biology

To: WhomItMsyCom
0&-4{——
me.{:r‘ZD Roelofs, Professor -

Subject: Approgpriative Water Rights Application 29449 on Stanshaw Croek

e

29 November 2001 .

Several months ago I was asked by Mr. Konmdeshexnormdcrmopmmon'
regarding a water rights application to divert water fromm Stanshaw Creck, a
Klamath River trbutary in Siskiyou County, California. On 17 November
2001 1 inspected the partion of Stanshaw Creek between Highway 96 and
the Klamath River, Joining me on this site visit were Dr. Walt Duffy,

Leader, CahfommCoopemhveFlshmuRmchUmxathnboldtSme
University, Mr Toz Soto representing the Karuk Tribe of California, and Mr.
Michael David Fellows, caretaker of the Fisher Ranch. I have read an
Environmental Field Repart written by Robert E. Miller of the California -
SmeRuomeesComlBouddmm‘bmgasrévxsxthtmshaw

< - ~Creek attended by representatives of the National Mapne Fisheries Serwce,
-, --California Department of Fish and Gaimne, Karuk Tri ofCahfomxa, and "

sevetalnon—agcncypetsonncl.lhavealsorevwwed dated 15
N‘ovexnber2001by3mR.Bybeeoftthatwnal ine Fisheries
Service addressed to Mr. Charles Rich of the ia State Water -

Resources Control Board.

It is my professional opinion that divexsion of water (up to 3 cubic feet per
second, most of the summer base flow) from Stanshaw Creek in to Irving
Creek during the summer and early fall months poses a threat to coho

salmon and steelhead trout. Direct observation (mask and snorkie) surveys
-and electrofishing data show that juvenile coho safmon rear in lower
‘Stanshaw Creek: between the Klamatti River and Highway 96. Reduging the
;lowsmnmerﬂowmtlusporﬂmofﬂ:eStanslanreekdemwdm

‘amount of habitat available for coho salmon and may lead to increased daily
temperatures, both of which ¢ouid constitute a take of this federally lsted -
species, IbehevethatmcseconcamsshouldbeaddtusedbeforeApphmuon

29449 is approved.

! Harps Street « Arcnz. Callfornia 955213799 - (707) 826-3953 « Fax (707) §26-4060

TMO&MMW -t-u Cused s « Chien ~ Cormmgue #ifs © Fowo « Pellermm = Hopwand * _“;"—M'l“%-m“
y hoy - my > Sus AeomAing - Jou Diego © Sus Prancitce © Sa fam - SweCak Chlwpe - Sa Masms - Sessem. - Spevisins .
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- Karuk Tribe of California

Departent of Natural Resources - Administrative Office Karuk Triba ' ic
Post Office Box 282 Post Office Box 1016 | . Post og:mg“zg
Orleans, CA 95556 Happy Camp, CA 96039 ’ Orleans, CA 95556

(530) 627-3446 Fax (530) 627-3448 (530) 493-5305 Fax (530) 493-5322 (530) 627-3452 Fax (530) 627-3445

Karuk Depattment of Nahwral Resources November 30, 2001
Ccmnemson the Stanshaw Creek Diversion
Stanshaw ¢ mummwmmmmmmmamum

River. Sabmx mmmmw«mmm(muﬂmw
and chinook salmon. With proper flow, habitst in Stanshaw creck is suitable for summer and winter
rearing coho sajmon. During summer moaths, mainstem Kistnath River water temperntures cen become
intolerable and ........ must find cold-water thermal refugia areas associated with tributary mouths
(Stenshaw Creel). Large boulders near the mouth of the creek combined with adequats cold wwater flow
.,;.. Creek could provide habitat suitable for adult summar steeihead and spring chinook
holding. Cold-ws ﬂmdmmmmwwmmmm

- salmonidas and 1o g adults. Loss of flow from Stanshaw Creek limits the size of the cold-water plume

at the mouth au hmmweeuuptheaeekforeoldwuwrw&mguwa Spewning and nest building
sites for adult cobo and steelhesd are limited by the diversion. With sugmented flows, extablished
spawning sites gre ar risk of being dewatered. -
Problems
1. The augreut diversion limits thermal refugia habitat associated with cold water input to the
(amath River, Diverted water must be retumed to maintain property finctioning thenmal refogia
babstat at the mouth and in the lower reach of the creek.

2, wmmhmmwemmﬂmmm#ofmmm
onneet tymtlewhnWMHMMVwmwbe ; tolllcwmlgmﬂmof
“cold-wiater dependant satmonids ito Stxnshaw Creek. - - . -

3. Thed 'mwekmtmmmwmmmﬁmdhmeMMAz‘
mawuwmmmwmww&mm.

4. Rednegd flows and reduced stream velacity limits adult ing and nest building opportunities
in lower Stanshaw Creek. '

5. Flow tielow the diversion intake is oot adequate for sabmonid migration and rearing.

6. Siope fallurcs associated with overtopping along the diversion ditch ave a sediment sources 10
SAGSHAY C‘:eek. .

7. The primitive aature of the rock dam type intake bas no pravision to control the smount of flow

»
" -yt

For questions pertaining to these comnents please contact the dnecmtofKamkDepamnctRomeal
. Resources, [Leaf Hillman or fisherics biologist, Toz'Soto at (530) 627-3446

s

. Toz Sotn, Fisheries Biologist

000888
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Select Middie Klamath Tributary Flow Summary

Table 1: 2000 Low-Flow Discharge Rates
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Stream Location Date “Flow #1 Flow#2 Average |
Portuguese above culvert 9/19 1.50 1.84 1.67
indian at mouth 9/19 56.71 54,68 55.70
Walker first bridge s 8.14 5.60 5.87
Grider near bridge across Grider 9/19 22.15 20.29 2122
independence 300" up from mouth 9/20 15.52 13.78 1465
Oak Flat under the bridge 9/20 1.49 1.46 1.48
Elk near mouth, near bridge 9720 42.61 40.27 41.44 .
China near culvert 9720 1.70 1.68 1.68
Clear under bridge 9/20 43.66 4525 44.48
Swillup 400" up from Highway 96 021 3.40 333 3.97
{under hanging water fine)
Coon 300 up from cuivert 8/21 1.06 1.08 1.07
Dillon 2b°9’ downstream from 96 921 27. ?o 2623 2662
_ ridge f
i = ﬁ e:‘g:}:;a;?;g:? IR 44‘1 . 549 . 516 il T
Sandy Bar 300’ from mouth 8/21 | 3.02 288 297
wang at end of foot trail 8f21 /7/41 7.59 7.50
Stanshaw at culvert 9/22 035 0.40 0.38
Stanshaw above water intake or27 3.09 3.42 3.26
Rogers 200’ from mouth 9/22 438 471 455
Fort Goff below culvert 9126 427 4.00 414 .
Seiad *not: surveyed :
Thompson at bridge 9/26 10.56 1215 11.36
Rock at mouth 927 12.02 11.87 11.95

* not surveyed due to private property
source:. USFS Happy Camp Fisheries Dept.
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FACSIMILE COVER SHEET

To: Charles Rich
Michae] Contreras
Firm: State Water Resources Control Baord
Fax Number:  916-341-5400
Office Number: |
From: Don Mooney .

Total number of pages: @ (including cover letter)

Date Transmitted: November 30, 2001
Time Transmitted: 4:50 PM

LAW OFFICES.OF

DONALD B. MOONEY

129 C STREET, SUTTE 2

DAVIS, CA 95616 ,,
530-758-2377. ' f
530-758-7169 (Fax) 5]‘

' TH] MESSAGE 1 [INTENDED ONL FOR THI B OF THE IND [DUAL. OR

ENTITS D_WHICH IT ADDRE ED, AND MAY DNTAIN INFORMATIO
ITHA PRIV ED ONFIDENTIAL AND EXEMPT FRQ DI QSURE

recipient, or the employee or agent responsible”’for delivering the message to
the intended recipient, you are hereby notified that any dissemination
distribution or copying of this communication is strictly prohibited. If yo
have received this communication in error, please notify us immediately by
telephone, and return the original message to us at the above address via the

U.S. Postal Service. Thank you.

WR-6
PaGE B1

UNDER APPLICABLE LAW. If the reader of this fhessage is not the intended] .
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LAW OPFICES OF DONALD B. MOONEY

129 C Street, Suite 2

R : . Davis, California 95616
Egﬁﬁfgﬁé}fﬁ%‘lﬁl‘u I Telephone (530) 758-2377

Facsimile (530) 758-7169

dbmooney@dcn.davis.ca.ug

November 30, 2001

via FACSIMILE AND
~ REGULARMAIL

R Charles Rich
~ - Division of Water Rxghts
-~ State Water Resources Control Board
~ PO Box 2000 :
. 'Saeramento, ca 95812-2000

Re:.” Unlawful Dtversion of Water by Doug and Heidi Cole from Stanshaw ;
' Creek; stkzyou County _ R '

o Dear M. Rich:

I Thls letter serves as the Klamath Forest A]llance 8 (”KPA") response to ‘ S
“Janet Goldsmith’s Jetter dated August 20, 2001 on bebalf of Doug and Heidi Cols, '
. and as.a follow-up to the October 17, 2001, site visit to the Marble Mountam AT
- Ranch and Stanshaw Creek. KFA seeks to protect the pubhc trustand
~7; . environmental resources of Stanshaw Creek and the . ath River. The Coles
= runlawful diversion of water from Stanshaw Creek pogh s a risk to these pubhc o
L. trust resources, primarily coho salmon and steethead §To this end, KFA réquests. * .
.+ that the State Water Resources Control Board (”SWRd? ) take all appropriate T
- action to curtail the unlawful diversions and to protec%’the pubhc trust resources :
o that are at risk from the unlawful d1vers1ons o Mo

7 : PR
S The unauthonzed diversion of water sub]eet’ t{) appropnatlon under the ;' L
. .-provisions of the Water Code is a trespass. (Water Code, §1052.) Moreover, )
.. " Water Code, § 1825 provides that “[i}t is the intent of the Legislature that the T
- 'state should take vigorous action to . . . prevent the unfawfuil diversion of water -::»_; i" Vel n
i Inthe present case, the SWRCB staff has already determined that the:Coles’ ©- ", "= ' ;
. diversion of water in excess of §.11 ofs constitutes an unauthorized d1ver31on of
" water. Additionally, the SWRCB staff has determined that ary diversion of
-+ water for the generation of hydroelectric generation requirés an appmpnatlve
. .water right’ permit. Thus, the Coles’ current d1versxon of water from Stanshaw
- ‘.,,"Creek constxtutes an unlawful diversion of water e oy

" The Coles current diversion practices can be separated mto two areas.. . .

- First; the extent of the Coles’ pre-1914 appropriative water rights for-domestic

- and irrigatiori uses and whether their current diversion from Stanshaw Creek- .’
. and water use exceed any claim to a pre-1914 appropriative water right, and thus ER,
. constitutes.an unlawful diversion. Second, whether the:Coles’ diversion of water. " FECTCAR
y ffor hydroelectnc generation constitutes an unlawful d1vers1on of Water Hit does R
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" Mr. Charles Rich
- November 30, 2001
: .1’?8?2.

' conshtute an unlawful dlversmn of water, then should the SWRCB take achon to L
_ prevent the unlawful diversion of water as provided for in Water Code sections. -

- 1052 and 1825? -As discussed below, the Coles’ current diversion of water

. exceeds any pre-1914 appropriative right for domestic and irrigation uses:

+ Additionally, the Coles’ do not possess a pre-1914 appropriative water for .
" hydroelectric generation. Finally, and most importantly, the Coles unlawful

' chverswn harms coho salmon and steelhead. PR ) '

: 1 , The Coles’ Current Diversions for Domestic and Irngahon Exceed Any
- Claimtoa Pre-l 14 ropriative Water Ri. ; .

.. . - Assuming the Coles can estabhsh that they are the successors in irtterest to S
- the. Stanshaw pre-1914 appropriative water right, any pre-1914 appropriative ..~~~
~ water right is limited to the amount of water put to a reasonable and beneficial - e

‘use. (Water Code, § 1240;.Smith v. Hawkins (1895) 110 Cal. 122, 127.) The SWRCB  * - .- -

* . staff has concluded on at least two occasions that any pre-1914 appropriative .. =
- water right is limited to approximately 0.11 cubic feet per second (“cfs”). (See

letter dated September 15, 1998 from Harry M. Schueller to Doug Cole . =~ - -~ ..

" (“Schueller Letter”); and letter dated February 4, 1993 from Katherine Mrowka to __

Robert and Mary Young; see also 1963 DWR Bulletin 94-6, Land and Water Usé in-~ - .

. Klamath River Hydrographic Unit, Table 4 at p. 55.) DWR Bulletin 94-6 states that. =
the total amount of water diverted for use on what is now the Coles’ property is - ‘
362 acre-feet; a portion of which was for hydroelectric generation for wl'uch no
' .pre 1914 appropnatlve water Tight exists. . f ,

E Although the Coles quesnon the SWRCB’s es
.- for the uses on Marble Mountain Ranch, the Coles prayide absolutely no-.

~ evidence to dispute the estimated demand and they pﬁbwde no alternate

 estimate of a higher demand. The Coles argue that M. Hayes believes that he

~may have underestimated his existing uses because ji/was based itpon a single

_ flow measurement at a time when he was not unggnz The Coles, however,

; .provide no evidence to support a higher demand rate at that time. Moreover,.as

" indicated in the SWRCB'’s September 15, 1998, letter, the information contained

_ in DWR Bulletin 94-6 was verified by Marvin Goss, Forest Service hydrologist,

fate for the Water demand Lol

who lived on the Coles’ property while it was under pnor ownership, “MT. Goss ST

- ,‘ -evaluated the capacity of the ditch as well as measuring the actual amount of
" water put to generating power, and found that water had been used-at a rate of -

'0.49 cfs for many years. Mr. Goss determined the flow capacity of the ditch to be . < e

L 25 cfs, lumted by a low point in the channel.” (Schueller Letter at p. 1 )

: The SWRCB's September 15 1998, letter indicates that'in 1998 the Coles
. "1 constructed areservoir upon their property. Any claim the Coles may havetoa .
. pre—1914 appropnahve water does not support the diversion of watertoa
reservoir constructed in.1998. Such use constitutes an expansion of the water .
" right for which an application to appropriate water must be filed.- Even though R
- the SWRCB brought this matter to the Coles’ attention over three years ago,ifis -
' KFA's understanding that the Coles continue to use of the reservoir and have not‘ L 5
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" Mr. Charles Rich
E N0vember 30, 2001
4 Page 3

.. filed any apphcanon to appropnate water for such use. This consututes an .

- unauthorized diversion of water for which the Coles have made no attempt to

. remedy. Thus, the SWRCB should direct the Coles to cease and desist from .

- diverting water to this. storage fac111ty, unless and until the Coles obtam a perm1t
for such use. : :

. Atthesitevisiton October 16", the SWRCB staff measured the ﬂow of .
- Stanshaw Creek at the point of diversion (“POD”) to be approximately 1.6 cubic -
- . feet per second (“cfs”). The Coles were diverting approximately 50 percent ¢ of " -
. stream flow. At the time, however, the Coles were not generating any power -
. from the diverted water. Thus, the entire diversion was for domestic and -
. . Ixrigation uses. This quantity of diversion exceeds the Coles’ pre-1914 - - = -~
. appropriative water right for domestic and irrigation purposes. As indicated i in .
~ the SWRCB's September 15, 1998, letter, the Coles’ pre-1914 appropriative water
- right for domestic and irrigation use is limited to 0.11 cfs. This amountis . .
supported by Katherine Mrowka’s February 4, 1993, letter to the Robert and
" Mary Young, the Coles’ predecessors’ int interest. :

Based upon the substanual evidence, and essennally, uncontested .
. evidence, any quantity of water diverted from Stanshiaw Creek used for. domes’ac e
- and irrigationt that exceeds 0.11 cfs constitutes a trespass and. unlawful dlversmn
_ of water . o

2, The Coles’ Do Not Possess the Right to Divert Water For Hydroelec rtnc . PR
' ' ngerahon ~ o8 N

The Coles” August 20" letter implies that the Céles have a pre-1914 L
- appropriative water right to divert 3.0 cfs from Stansh#’w Creek. The. substannal
evidence, however;, indicates that no such water nghts. exist and that the Coles
current diversions'constitute a trespass and unlaw. iversion of water. In fact
- the evidence submitted by the Coles, as well as Dgtig Cole’s-own admissions, .
- .. demonstrate that hydroelectric generation began after 1945 and has increased ..~ -
.- since that time. Ina letter dated April 9, 2000, from Doug Cole to Konrad Flsher
" Mr: Cole stated that: . .

Imtla.lly, the water was used prunanly for mmmg and for -
irrigation of food crops. In ensuing years, uses shifted to
agricultural and domestic and, in about 1945, to the
additional use of hydroelectric generation for the ranch, w1th
no increase in stream diversion being required.

| '(A copy of Mr. Coles April 9, 2000, letter is attached as Exhtb1t A, )
o Mz, Hayes April 30, 2000, Declaration submitted with the Coles August o
- 20th letter also supports the conclusion that hydroelectric generation has been” -

- . expanded over the years. Mr. Hayes’ Declaration indicates that in 1945, there
oo exrsted a4kw pelton wheel which was upgraded to a 9 kw pelton wheel, and i n:

. oposes
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- 1965 upgraded toa 100 kw pelton wheel. It should be noted also, as chscussed
- = . above, in 1963, the quantity of water being diverted from Stanshaw Creek was
R -'-0 49 ofs and the dltch capac1ty was only 1.25 cfs. A .

o The ev1dence supports Mr. Coles’ statement that in about 1945 fhe ranch
.- began hydroelectnc generation. Mr. Cole’s contention, however that no-increase’
- instream contention that:such use did not increase the quantity of water dxverted
" from Stanshaw Creek is not supported by the evidence, in light ‘of the fact that. "
- 7 'the Coles seek to divert up to 3 cfs for hydroelectic generation: an amount six..
N tlmes greater than prekusly documented uses from Stanshaw Creek.

S The Coles’ August 20% letter provides a descnpnon of the’ hlstory of uses .
""in which it describes hydroelecctric generation as one of the historical uses: of -
.-water on the ranch. This discussion, however, fails to state when such ERE R
.- hydroelectric uses commenced. The Coles’ letter implies that since arv old pelton IR
" wheel was used for the generation of power, the date power generation.” =~ = ./~ .57
commenced can be traced to the age of the pelton wheel. This does not allow: for; I
. the possibility that when power generation began in 1945 as acknowledged by o
: Doug Cole, that the previous owners used an older pelton wheel. Without; some e
_ ' type of corroborating evidence, the mere existence of an old pelton wheel does L
- ~not establish a pre-1914 appropriative water right. Additionally, the mere-,
. existence of a peltori wheel does not establish that any claimed water nght has -
- been continuousty used since 1914. Einally, the old pelton wheel, along with Mr
. Hayes' Declaration does not address the issue that since 1955, the ranch has """
~ 7 - increased its use of water for the hydroelectric generai%n A trend followed by
L the Coles in thexr current dlversxons ,{?‘ . o

3 " The SWRCB Should Direct the Coles to déase Al Unlawful |
e Dwersmns L

.. The Coles state that KFA fa1led to provide am/ factual bas1s that the Coles o

- -diversion is adversely affecting fishery resources in the Klamath Riveror ..

* Stanshaw Creek. Addmonally, the Coles’ assert that no specifics are gwen of ]ust
~ how their unauthorized diversion of the waters of Stanshaw Creek are affectmg
elther ¢oho salmon or steelhead : . : .

S These ques’aons were answered unequivocally at the sxte v151'c as well as. gl
" "in the National Marine Fisheries Service’s (“NMFS”) November 15, 2001, letter to SR
‘. .-Charles-Rich Thereis uniform agreement among the fisheries b1ologmts that .
- have visited the Stanshaw Creek and analyzed the impacts of the Coles”
- diversions thatthe thertnal refugia at the mouth of Stanshaw Creek is an.
-7 . important habitat element. (See NMFS’ Letter dated November 15, 2001,
.. Memorandum dated November 29, 2001 from Terry D. Roelofs; Professon A T
.- " Department of Fisheries Biology, Humboldt State University (Exhibit B);and . AL
:"Memorandum dated November 30, 2001, from Toz Soto, Fisheries Blologlst :
. ‘Karuk Tribe, Department of Natural Resources (Exhibit C).) "As indicated in- -~ .. L
co NMPS’ letter and by Mz Soto, the natural flows from Stanshaw Creek prowde -?:',._,",. RARTY

- 9‘00895‘ BRI
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- 'the necessary cold water to prowde a thermal refuge at the mouth of Stanshaw i L
- Creek. . e

: Currently there exists no instream flow requxrements for Stanshaw Creek
As:a result, without any regulatory oversight, the Coles have diverted up to 30
. cfs from Stanshaw Creek regardless of amount of instream flow remainingin - =
- Stanshaw Creek. The United States Forest Service’s flow data from September o
_ - 2000, indicates that the Coles were diverting nearly 3.0 cfs from Stanshaw Creek .
- when there averaged only 3.26 cfs above the point of diversion. ‘Thus, flow at the .- e
* culvert averaged less then 0.4 cfs. (See Select Middle Klamath Tribitary’ Flow. - .°
'Summary, Table 1:2000 Low- Flow Discharge Rates, Exhibit D) - L

R Accordmg to Mr. Soto’s review and analysis, “Stanshaw Creek ptov1des ‘

. important thermal refugia habitat or anadromous sabmonids in the Klamath S

.- River.” {See Exhibit C.) Add.lnonally, “[wlith proper flow, habitat in Stanshaw .. =

 Creek is suitable for summer and winter rearing coho salmon.” - (Id.) The Coles’.
current diversion limits thermal refugia habitat at the mouth of Stanshaw Creek..
(Id.) In order to maintain a properly functioning thermal refugia habitat at the

~ mouith of Stanshaw Creek, the water diverted from Stanshaw Creek must be. :
,re’rumed to Stanshaw. (Id ) _

- In Professor Roelofs’ analysis, he concluded that::

Itis my professwnal opinion that diversion of water (up t0 3 cublc

feet pers second, most of the summer base flow)ffrom Stanshaw

Creek in to Irving Creek during the summer a:ﬁ’ early fall months |

poses a threat to coho salmon and steelthead trot. Direct- @ - .. .
observation (mask and snorkel) surveys and elé,ttroﬁshmg data - -
show: that juvenile coho salmon rear in lower Stanshaw Creek "~ *
between the Klamath River and Highway 96, Reducing the low . 0 F
summer flow in this portion of the Stansh Creek decreases the’

amount of habitat available for coho salmon and may lead to

increased daily temperatures, both of which could constitute a take

of this federally hsted species. (Exhibit B.) :

The reduced stream flows also limit access to the creek for adult and

- ;uvemle salmonids. (Exhibit C.) The reduced flows and velocity also reduce : : EERTI

, adult gpawning and nest building opportunities in lower Stanshaw Creek. (Id.)" o
_ Another problem with the Coles’ current diversion practices is that the d1vers10n
intake is fot screened and salmonids are being entrained in the diversion ditch.

- (Id.) Finally, the Coles’ rock dam has no ability to control or measure the amount L

.of ﬂow diverted from Stanshaw Creek. (Id.)

Based upon the foregoing, substantial evidence demonstrates that the DT
" Coles’ current diversion practices have a direct impact on coho and steelhead, as- - -
- well as their habitat. The Coles, however, have offered no expert opinion or
' analysxs as to the harm and potentxal harm resulting from their unlawful

© . 000896, . .-
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\ d1vers1ons Such harm to and potential harm to coho salmon and steelhead ST
. ‘justify, and in fact mandate, that the SWRCB direct the Coles to ¢ease their ' .. j LT

- ‘unlawful diversions unless and until the Coles obtain-an appropriative water. ..
-"right and have taken appropriate steps to ensure that the downstream resources

.are not: harmed by their diversion.

: ? - 4 . Condmons to Protect Public Trust Resources Must Be Inmosed
' . Upon Any. Future Diversions - . _

o If the SWRCB does not d1rect the Coles to cease then' unlawful d1ver510115,
7 then the SWRCB must require that the Coles maintain a minimum instream ﬂow
" in Stanshaw. Creek below the point of diversion and below the nghway 96 :
culvert | R

S If the SWRCB allows the Coles to continue their unlawful dxversxons, then, ST e
- atan absolute minimum, it must impose the conditions putlined in NMFS” - S R
.- - November 15;.2001, letter, in order to reduce any harm to dowristream habxtat
" and public trust resources. Such conditions include returning the flows to.:
. Stanshaw Creek before creek crosses Highway 96; install a fish screentat, the
. _point of diversion, install a diversion structure at point of diversion in order to
. -control and limit the quantity of water diverted, install stream flow measunng
-+ device at the point of diversion and the point of return on Stanshaw Creek;...
. provide access to Department of Fish and Game and NMFS for mordtoring. - e
.- -Finally, the SWRCB should impose minimum instream flow and bypass L S el
S requlrenwnts as recommended by NMFS : ﬂf . T S PUNR

I As any instream flow and bypass: requxrementsl this time would only be
. intetim, pending the SWRCB’s consideration of the Co bs’ application to - e
" i " appropriate'water, KFA retains the right to reevaluate the minimum bypass and
‘' ingtream flow recommendations, as well as the point f return to Stanshaw "~
.+ Creek, KFA determines that such actlvmes raise ek temperature and/ or harm
U ﬂsh and pubhc trust resources _

~Denald B. ﬁooney, -

Attorney

, -‘_"cc:..f’ jenet Goldsmlth -
x Felice Pace - |
a M1chael Contreras

Attéch;hents

e 000897 L
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April 9, 2000

ﬂbnrad-rishgr
1721. Court Street
Redding, California 36001

Dear Mr. Fisher:
We hava recaivad a copy of your protest of water rights appl;catlon"

#29449 and heraby wish to respond to your concerns.

Our application has resulted from the process of the Stata’s ongoing
review of water usage in tha State of California and the consequent:
updating and refining of all water usage permits. We currently L
ocperate a sixty-acre, year-round guest ranch which borders. the *

Klamath River and which lies between Irving Creek to thé east and
Stanshaw Creek to the west. Water has been continuously divertaed :
from Stanshaw Creek to this property since about 1865, Initially, the.
water was usad primarily for mining and for irrigation of food crops.
In ensuing years, uses shifted to agricultural and domestic and, in

about 1945, to the additional use of hydroelactric generation for the
ranch, with no increase in stream diversion being required. o

Wﬂnw Apparently, the
wording here is standard for all water rlghts appllcatlons,
regardless of the specific nature of the pro ct(s) xnvolved

vi 8 dDD > -. _; .—,- MaCle ) g = - g h |

L2

Approval of this parmit application will z

- pot injure any existing water rights, since no reductlon in
stanshaw Creek flow will result.

- not rasult in any adverse impact on the environment since
nothing in the project description calls for any changes | -
in the habitats bordering on the existing project. The power. .
plant in question is situated within a waterway closed ‘to P
migratory fish by a culvert under highway 96 and cannot, .

" therefore, have any adverse effect on migratory fish. The 5

existing project has been car studied by representatzves
of the State Department Of /Fish A d Game (Yreka.office), the: !

(Page 1 of 2 pages)

000899 -
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Federal Department Of Forestry, and the State Water Resources
Control Board and 1 lain register Yy any of -
thesa agencias regarding the health of the ecosystams :

adjoining the projact.

- not work counter to public intarest. In fact, the existance
of tha watar canal along which the generation plant is
situatad provides for a better year-round flow in Irving ol
Creek, thus aiding fish spawning there. In addition, property
immediately to cur southwest, owned by a Mr. Neil Tocher, is
supplied by water diverted from our system. Mr. Tocher has

responded favorably to our permit request. Finally, the
operation of our hydroelectric plant eliminates the need for
our dependence on ovaer-burdened public utilities.. - ‘

- not be contrary to any laws, either county or staéé.
Our current diversion of water from Stanshaw Creek is
authorized under a pre-1914 water rights agreement whlch 18

on file in the Siskyou County offices. .

Please reconsider your protest of our application to preserve (not
expand) a project which has been in existenca for over 55 years and
which is essential to our livelihood. If you have any questions or
further concarns, please contact us directly at the address or. phone

numbexr given balow. /'

Sincerely, !

/W' :: ‘{1 ’
ble' untain Ranch /

Douglas and Heidi Cole, ownars ;5%

92520 Hwy 96 7

8omas Bar, Calif. 95568

(530) 469-~-3322

(Page 2 of 2 pages)

000900

—



11/38/2001 18:01 5387587' DONALD B MDDN‘ PAGE 11

. e
BN

EXHIBIT B

000901.



5367587. . DONALD B MGGN‘ ' PaRE 12

11/39/2001 18:01

IMSULOT
STATE _

Chp;unuuoffuhuusﬂuﬂngy ’ 25’1@0V!:ﬂ@h:;21l)] '

TO'WhomItMsyComem
p
sz;ZD RodoZProfasor -

: Suh;ect: Appropriative WaerxghtsAppﬁaﬁonZW9cn Stanshaw Creek

o

Several months ago I was asked by Mr. Konrad Fisher to render an opiomion
regarding a water rights application to divert water from Stanshiw Creck, a
Klarpath River tobutary in Siskiyou County, California. On 17 November
2001 I inspected the partion of Stanshaw Creek between Highway 96 and
the Klamath River. Joining me on this site visit were Dr. Walt Duffy,
Leader, California Cooperative Fisheries Research Unit at Bumboldt State
University, Mr Taz Soto representing the Karuk Tribe of California, and M.
MichadDavidFeilows,mketoftheFishaRanch.Ihavemdan

Envirenmeptal Field Report written by Robert E. of the California -
. State Water Resources Control Board describing a vmttu Stanshaw
-« o -Creek attended by representatives of the National Fisheries. Serwce,

. - California Department of Fish and Game,Kmk'rn"oeofcahfomxa, and?
sevualnon—agcncypmmnd.lhavealaorevmedakmetdmdw
November 2001 by James R. Bybee of the Nationgl Marine Fisheries
Service addressed to Mr. Charles Rich of the California State Water
Resources Control Board. .-

It is my professionai opinion that divexsion of water (up to 3 cubic feet per

second, most of the summer base flow) from Stanshaw Creek in to Irving

Creek during the summer and early fall months poses a threat to coho

saimon and steelhead trout. Direct observation (mask and snorkle) surveys :
-and electrofishing datd show that juvenile coho salmon rear in lower - : i
‘Stanshaw Creek between the Klamathi River aod Highway 96. Reduding the -
low summer flow in this portion of the Stanslaw Creek decreascs the |
‘amount of habitat available for cobo salmon and may lead to increased daity
temperatures, bath of which ¢ould constitute a take of this féderally Bsted :
species, Ibehevethatﬂzmconce:nashouldbeaddrmsedbeﬁ:reApphaﬂon

29449 is approved.

000902

! Harput Street - mwmxmm - (707) 326-3943 « Fux (707) 8264060
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- 5386273448 KARLIK DNR PAGE ©2/92

" Karuk Tribe of California

Department of Nat
Post Office Box 282
Orleans, CA 95556

Resources . Administrative Office Karuk Triba]l Health Clinic
Post Office Box 1016 ) ‘ Post Office Drawer 249 -
Happy Camp, CA 96039 ' Orleans, CA 95556

(530) 627-3446 Fax (530) 627-3448 (530) 493-5305 Fax (530) 493-5322 (530) 627-3452 Fax (530) 627-3445

Karuk Depastmint of Natursl Rasocroes November 30, 2001
Ccmmsm Stanshaw Creek Diversion
Stanshirce ¢ mmwmmwmm«mum
River. Salm mmmmwmmm(mﬁm)
mdchmook . With propee flow, habitt in Stanshaw creck is suitabie for summaer and winter
rearing coho salmon. During summer moaths, saainstem Kismath River wate tenperatures can become
(Stanshaw Cree ).Lngebonhhunuﬂhsmouﬁofthcue&wmhiwdwhhadeqnltuoﬁ-wwﬂow
Creek could provide habitat suitable for adult suxmmar steeihead and spring chinook
holding. Cold-ws Wammmm«lwmumm
- salmonids ad 1o Mhmofﬂmmsmcmmﬁewofhwﬂmm
#t the mouth an hnntsmuuptheaeekﬁrcoldwmxedmgulmoﬁa Spewning and pest building
sites for adult cdlwo and steelbead are limited by the diversion. With sugmented flows, cxiablished
spawning sites gre at dsk of being dewatered.
Problems
1. The ot diversion limits thermal refugia habitat associated with cold water input to the
szer Diverted water must be returned to maintain property fimctioning thermat refugia
atﬁ:cmmﬁhmdinthelowmhofﬁem )
2. w&naukﬂxldukmdpmhuhmmtbuhmihdmlofﬂwdlmm
qmmmmmmnmmmmummmmmwof
3. The dipention intake is not screened and salmonids are being eatrained in the diversion ditch. A *
hwmh-pﬁnhﬁmhdngw-ndw%hydmm,
A Reduodd flows and reduced stream velocity lizmits adult spawning and nest building opportunitics
ml er Stanshaw Creek. .
5. Flow telow the diversion intake is got adequate for sabmonid migration and rearing.
6. Slope WMWW&MWMmammm
-Stamshiry Qeek. .
7. The primitive nature of the rock dam type intake h-mpuvuonmmthemm' of flow
For questiop mwMWPMWMMMWWMNm
: meea,baf}hummmﬁ:hmﬂohgmﬂoﬁomat(smal
Smeerely.
, TuSoanlmqubmn
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CONTACT REPORT

WHO CONTACTED METHOD DATE
Jane Vorpagel, Phone| / Site Visit Tuesday, November 27, 2001
Dept. of Fish & Game (530) 225-2124
STAFF Michael Contreras, ESIII

(916) 341-5307 / mcontrerag@waterrights.swrcb.ca.gov

SUBJECT Complaint Lodged Against Cole
LOCATION Stanshaw Creek/Irving Creek, Tributaries to the Klamath River
NOTES Phone call to Jane Vorpagel re: “best professional judgement” and requiring

2.5 cfs.

Request explanation of how 2.5 cfs was arrived at to "maintain connectivity
and an adequate channel.”

How will additional flow increase the refuge provided by the plunge pools?
Stanshaw Creek retains its accessibility to the Klamath River by the tender.

Jane, this is MC. We received the memo signed by Gary Stacey regarding
the complaint investigation related to Doug and Heidi Cole on Stanshaw
Creek. We have questions about the proposed bypass flow requirement.
From your voice mail greeting, I understand that you are currently in the
field. Please telephone me at (916) 341-5307 to discuss this matter.
Thanks.

s

éﬁc/[« o
letF-

Her voice mail greeting indicates that out in the field or on vacation from
TN
(/26 - 12/7 )
Nt
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"Memorandum
To: . Wr.<€dward C. Anton, Chief | pate: November 20, 2001
Division of Water Rights :
State Water Resources Control Board
Post Office Box 2000

Sacramento, California 95812-2000

B. M
From: , Donald B. Koch, Regiona*Manager

orthern California-North Coast Region
Department of Fish and Game
601 Locust Street, Redding, California 96001

subject: Complaint Investigation Relating to Application 29449 Doug Cole — Stanshaw Creek,

Tributary to Klamath River, Siskiyou County

The Department of Fish and Game has reviewed the subject application and attended
two site visits with State Water Resources Control Board (Board) staff. The first field
investigation was conducted by the Board’s application and environmental section on July 26,
2000, and the latest complaint inspection was held on October 17, 2001. On March 17, 2000,
we submitted a protest on the application which was accepted by the Board on April 4, 2000.
Our protest is based on adverse environmental impacts which could result from reduced flows
in Stanshaw Creek. Both the complaint and application refer to an existing unpermitted
diversion of water from Stanshaw Creek.

At the time our protest of this application was filed in March 2000, our primary concern
was protection of anadromous fish habitat in about a 0.25 mile reach of Stanshaw Creek from
the Highway 96 crossing to the stream’s confluence with the Klamath River. On April 27,
2001, the California Fish and Game Commission (Commission) accepted a petition to list coho
salmon north of San Francisco Bay as an endangered species. Consequently, coho salmon
are now considered as a candidate species pursuant to the California Endangered Species
Act (CESA). On April 26, 2001, emergency regulations adopted by the Commission pursuant
to Fish and Game Code Section 2084 went into effect. These regulations remain in effect
during the 12-month candidacy period and authorize the incidental take of coho salmon
resulting from diversion of water. The Commission will likely make its final listing decision in
early June 2002 and if they decide to list the species, the current Section 2084 incidental-take
authorization for water diversions will terminate. After listing, take of coho salmon will be
prohibited unless authorized under Fish and Game Code Section 2081(b) or 2080.1. We urge
the Board to consider the implications of their actions regarding subject complaint and final
decision on water rights application #29449 in light of Fish and Game Code Section 2053 and
the potential listing of coho salmon next year.

During the complaint inspection, we were told that the merits of the complaint would be
reviewed within 30 days and, therefore, we are submitting these comments and
recommendations for the Board’s consideration. Formal protest dismissal terms will be
submitted to the application unit at a future date.
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Mr. Edward C. Anton
_ November 20, 2001
Page Two

Federally Listed coho salmon (Onchorhynchus kisutch) are known to exist in Stanshaw
Creek. Coho salmon were listed as threatened under the Federal Endangered Species Act
effective June 5, 1997, and as a candidate under the California Endangered Species Act on
April 27, 2001. On two recent occasions, the Department has collected field information within
Stanshaw Creek below the subject diversion in the area near its confluence with the Kilamath
River. On May 25, 2000, we collected 8 young of the year and 18 yearling steelhead trout in
this area of Stanshaw Creek. On July 26, 2000, we sampled and found one juvenilé coho
salmon in Stanshaw Creek below the culverts which run under Highway 96. We believe the
Highway 96 culverts are currently a barrier to upstream migration of fish and have, therefore,
focused our concerns and mitigation measures on the 0.25 mile stream reach downstream of
these culverts. This stream reach is characterized by deep pools, large woody debris, dense
overhanging riparian cover shading the stream and generally cool water temperatures and
thus provides good rearing and refuge habitat for juvenile coho salmon and steelhead trout.
Coldwater habitats such as those provided by Stanshaw Creek are important refuges for
juvenile coho salmon which may need to escape the warmer temperatures and low dissolved
oxygen levels occasionally found in the Klamath River during the warm summer and early fall
months. However, critical cold water refuge habitats for coho salmon and steelhead in lower
Stanshaw Creek need to be accessible to the fish so sufficient water needs to stay in the
stream to maintain connectivity to the Klamath River all year.

The Department currently proposes year-round bypass flows of 2.5 cubic feet per
second (cfs) to be measured at the culverts below Highway 96 to mitigate potential impacts
from the diversion on Stanshaw Creek. Our objective for these flows is to ensure existing
instream habitat conditions in Stanshaw Creek for coho salmon and steelhead are maintained,
water temperatures remain cold and year-round access to the stream from the Klamath River
is guaranteed. To accomplish this objective, we recommend the total stream flow be
bypassed whenever it is less than the designated amount. Based on field reviews and best
professional judgment, it was determined that 2.5 cfs should maintain connectivity and an
adequate channel which allows young salmonids access to Stanshaw Creek from the Klamath
River. However, the Department may require additional bypass flows in the future if conditions
change such that 2.5 cfs is no longer adequate to allow salmonid passage at the mouth of
Stanshaw Creek. Future modification of the barriers or more detailed studies may also
indicate a-need for higher instream flows.

It is our understanding from discussions with Board staff that water is currently diverted
from Stanshaw Creek even when there is not enough flow to run the hydroelectric generators.
We believe this procedure results in water being wasted and not being put to beneficial use.
This procedure typically occurs during critically dry periods when natural flows are needed to
maintain salmonid access from the Klamath River to cooler water, rearing and refuge habitat
found in Stanshaw Creek. If the stream flow in Stanshaw Creek is less than the amount
needed to run the hydroelectric plant (3 cfs), then water for power generation should not be
diverted and the entire natural flow of Stanshaw Creek should be bypassed to maintain the
downstream fishery resources.
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Mr. Edward C. Anton
. November 20, 2001
Page Three

During both inspections, various options were discussed which could help satisfy the
required downstream flow conditions. We believe two options have merit for the Board and
the owner to consider. One option would be returning diverted flows back to Stanshaw Creek
after the water is used to generate electricity. Currently, tailwater is discharged to the adjacent
drainage of Irvine Creek. Second, improvements to the open ditch system and/or updating the
hydroelectric generation system may also allow the applicant to divert less water while still
meeting the needs for domestic purposes and electric generation.

If you have any questions or comments regarding this memorandum, please
contact Environmental Scientist Jane Vorpagel at (530) 225-2124.

cc.  Mr. James R. Bybee
National Marine Fishery Service
777 Sonoma Avenue, Room 325
Santa Rosa, California 95404

Mr. Doug Cole, et al.
92520 Highway 96
Somes Bar, California 95568

Ms. Jane Vorpagel
Department of Fish and Game
601 Locust Street

Redding, California 96001
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State of California

Memorandum

To: Mr. Edward C. Anton, Chief
Division of Water Rights
State Water Resources Control Board
Post Office Box 2000
Sacramento, California 95812-2000

From: , Donald B. Koch, Reglon§Manager g

orthern California-North Coast Region
Department of Figh and Game
601 Locust Street, Redding, California 96001

331 PB2 NOv 2%;%1 18:12

pate: November 20, 2001

subject: Complaint Investigation Relating to Application 29449 Doug Cole — Stanshaw Creek,

Tributary to Klamath River, Siskiyou County

The Department of Fish and Game has reviewed the subject application and attended
two site visits with State Water Resources Control Board (Board) staff. The first field
investigation was conducted by the Board’s application and environmental section on July 26,
2000, and the latest complaint inspection was held on October 17, 2001. On March 17, 2000,
we submitted a protest on the application which was accepted by the Board on April 4, 2000.
Our protest is based on adverse environmental impacts which could result from reduced flows
in Stanshaw Creek. Both the complaint and application refer to an existing unpermitted

diversion of water from Stanshaw Creek.

At the time our protest of this application was filed in March 2000, our primary concern
was protection of anadromous fish habitat in about a 0.25 mile reach of Stanshaw Creek from
the Highway 96 crossing to the stream’s confluence with the Kiamath River. On April 27,
2001, the California Fish and Game Commission (Commission) accepted a petition to list coho
salmon north of San Francisco Bay as an endangered species. Consequently, coho salmon
are now considered as a candidate species pursuant to the California Endangered Species
Act (CESA). On April 26, 2001, emergency regulations adopted by the Commission pursuant
to Fish and Game Code Section 2084 went into effect. These regulations remain in effect
during the 12-month candidacy period and authorize the incidental take of coho salmon
resulting from diversion of water. The Commission will likely make its final listing decision in
early June 2002 and if they decide to list the species, the current Section 2084 incidental-take
authorization for water diversions will terminate. After listing, take of coho salmon will be
prohibited unless authorized under Fish and Game Code Section 2081(b) or 2080.1. We urge
the Board to consider the implications of their actions regarding subject complaint and final
decision on water rights application #29449 in light of Fish and Game Code Section 2053 and

the potential listing of coho salmon next year.

During the complaint inspection, we were told that the merits of the complaint would be
reviewed within 30 days and, therefore, we are submitting these comments and
recommendations for the Board's consideration. Formal protest dismissal terms will be

submitted to the application unit at a future date.
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Mr. Edward C. Anton
November 20, 2001
Page Two

Federally Listed coho salmon (Onchorhynchus kisutch) are known to exist in Stanshaw
Creek. Coho salmon were listed as threatened under the Federal Endangered Species Act
effective June 5, 1997, and as a candidate under the California Endangered Species Act on
April 27, 2001. On two recent occasions, the Department has coliected field information within
Stanshaw Creek below the subject diversion in the area near its confluence with the Kiamath
River. On May 25, 2000, we collected 8 young of the year and 18 yearling steelhead trout in ,
this area of Stanshaw Creek. On July 26, 2000, we sampled and found one juvenile coho /
salmon in Stanshaw Creek below the culverts which run under Highway 96. We believe the
Highway 96 culverts are currently a barrier to upstream migration of fish and have, therefore,
focused our concerns and mitigation measures on the 0.25 mile stream reach downstream of
these culverts. This stream reach is characterized by deep pools, large woody debris, dense
overhanging riparian cover shading the stream and generally cool water temperatures and
thus provides good rearing and refuge habitat for juvenile coho salmon and steelhead trout.
Coldwater habitats such as those provided by Stanshaw Creek are important refuges for
juvenile coho salmon which may need to escape the warmer temperatures and low dissolved
oxygen levels occasionally found in the Klamath River during the warm summer and early fall
months. However, critical cold water refuge habitats for coho salmon and steelhead in iower
Stanshaw Creek need to be accessible to the fish so sufficient water needs to stay in the

—1  stream to maintain connectivity to the Klamath River all year.

The Department currently proposes year-round bypass flows of 2.5 cubic feet per T

second (cfs) to be measured at the culverts below Highway 96 to mitigate potential impacts

from the diversion on Stanshaw Creek. Our objective for these flows is to ensure existing

instream habitat conditions in Stanshaw Creek for coho salmon and steelhead are maintained,

water temperatures remain cold and year-round access to the stream from the Klamath River

is guaranteed. To accomplish this objective, we recommend the total stream flow be

bypassed whenever it is less than the designated amount. Based on field reviews and best
__ professional judgment, it was determined that 2.5 cfs should maintain connectivity and an

adequate channel which allows young salmonids access to Stanshaw Creek from the Klamath ]

River. However, the Department may require additional bypass flows in the future if conditions '

change such that 2.5 cfs is no longer adequate to allow salmonid passage at the mouth of

Stanshaw Creek. Future modification of the barriers or more detailed studies may also {

indicate a need for higher instream flows.

it is our understanding from discussions with Board staff that water is currently diverted
from Stanshaw Creek even when there is not enough flow to run the hydroelectric generators.
We believe this procedure resuits in water being wasted and not being put to beneficial use.
This procedure typically occurs during critically dry periods when natural flows are needed to
maintain salmonid access from the Klamath River to cooler water, rearing and refuge habitat
found in Stanshaw Creek. If the stream flow in Stanshaw Creek is less than the amount
needed to run the hydroelectric plant (3 cfs), then water for power generation should not be
diverted and the entire natural flow of Stanshaw Creek should be bypassed to maintain the
downstream fishery resources.

000912



’

+530—-225-238
1 DFG REDDING : 331 PBa NOU 2%%_%1 18: 149

Mr. Edward C. Anton
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During both inspections, various options were discussed which could help satisfy the
required downstream flow conditions. We believe two options have merit for the Board and
the owner to consider. One option would be returning diverted flows back to Stanshaw Creek
after the water is used to generate electricity. Currently, tailwater is discharged to the adjacent
drainage of Irvine Creek. Second, improvements to the open ditch system and/or updating the
hydroelectric generation system may also allow the applicant to divert less water while still
meeting the needs for domestic purposes and electric generation.

If you have any questions or comments regarding this memorandum, please
contact Environmental Scientist Jane Vorpagel at (530) 225-2124.

cc:  Mr. James R. Bybee
National Marine Fishery Service
777 Sonoma Avenue, Room 325
Santa Rosa, California 95404

Mr. Doug Cole, et al.
92520 Highway 96
Somes Bar, California 95568

Ms. Jane Vorpagel
Department of Fish and Game
801 Locust Street

Redding, California 96001
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CONTACT REPORT

WHO CONTACTED METHOD DATE
Don Mooney Phone| / Office Visit Friday, November 16, 2001
(530) 758-2377
STAFF Michael Contreras, ESTII
(916) 341-5307 / mcontreras@waterrights.swrcb.ca.gov
SUBJECT Complaint Lodged Against Cole by KFA
LOCATION Happy Camp
I received a telephone call from Don Mooney, requesting additional
NOTES time (2 weeks - 11/30/01) in which to get his information together.

As a basis for the request, he drew a distinction between his letter
requesting clarification of Harry Scheuller's letter and our
processing it as a complaint.

After speaking with CAR, I left the following message on Don's voice
mail, per his earlier request.

“I spoke with Chuck regarding your request for additional time. I relayed your distinction
between submitting a letter requesting clarification and our processing it as a complaint.

Chuck reminded me that we had notified you that we had received your complaint,

that we have spoken with you under the premise that this is a complaint, and that we began our
field investigation by telling all present in Cole’s dining room that this was a step in the
complaint process.

He intends to move forward under the timeframe agreed to.

As I mentioned before, Chuck will be out next week, so if you wish to speak with him directly,
please call now. He can be reached at 341-5377”
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. : : UNITED STATE*PARTMENT OF COMMERCE

NATIONAL MARINE FISHERIES SERVICE

777 Sonoma Avenue, Room 325
Santa Rosa, California 95404

November 15, 2001  151416-SWR-01-SR-928:SKL

Mr. Charles Rich, Chief

Complaints Unit

State Water Resources Control Board
Division of Water Rights

P.O. Box 2000

Sacramento, California 95812-2000

Dear Mr. Rich:

This letter represents our findings and protest dismissal terms of appropriative water rights
application 29449. It is based on a State Water Resources Control Board (SWRCB) field
investigation attended by Dr. Stacy Li, National Marine Fisheries Service (NMFS),

Mr. Chuck Glasgow (NMFS), and Mr. Tim Broadman and Mr.Dave Rielly (NMFS Law
Enforcement) on 17 October 2001 in relation to a complaint of an unpermitted diversion on
Stanshaw Creek by Doug and Heidi Cole. The Coles have directly diverted up to 3 cubic feet per
second (cfs) from Stanshaw Creek (watershed is approximately 3.2 square miles) the year round
(when flows are available) for the purposes of domestic use and hydroelectric generation. The water
used for hydroelectric generation is diverted into Irving Creek in an adjacent watershed. Irving
Creek is also tributary to the Klamath River. The Coles have applied for appropriative rights for the
hydroelectric use, but have pre-1914 rights for domestic use. The amount of the pre-1914 use is
approximately 0.5 cfs.

NMEFS is interested in this project because the Klamath River watershed supports federally
threatened Southern Oregon/Northern California coasts Evolutionarily Significant Unit (ESU) of
coho salmon (Oncorhynchus kisutch).

Existing Project

Typically each year the Coles must manually construct a structure of cobbles and boulders to divert
water from Stanshaw Creek. The unscreened diversion delivers water via an earthen ditch
approximately1-foot deep, 2-feet wide, and 5200 feet long. The penstock is a steel pipe 16-inches in
diameter and 455 feet long. A head of 200 feet is used to generate a maximum of 33.9 kilowatts
with a Pelton wheel. Water not consumed by domestic use is returned to the Klamath River via

WO ATMOSR,
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Irving Creek. With the diversion active, approximately a mile of Stanshaw Creek has reduced flows;
this reach is well shaded by topographic features as well as a thick canopy coverage of about 60%.
About 1/4 mile of Irving Creek has augmented flows from Stanshaw Creek.

Stanshaw Creek enters the Klamath mainstem near River Mile (RM) 76. Irving Creek also enters the
Klamath mainstem near RM 75. Stanshaw Creek has a smaller watershed than Irving Creek. While
both streams are not gauged, the few measurements of Irving Creek and Stanshaw Creek during the
summer suggest a summer base flow in Irving Creek as more than double (7 cfs vs. 3 cfs) that of
Stanshaw Creek. Both streams provide cooler water than the mainstem Klamath River during the
summer. Because water temperatures during the summer in the mainstem Klamath River are
stressful to salmonids, it is likely that rearing juvenile anadromous salmonids use each tributary as a
thermal refuge. California Department of Fish and Game collected juvenile coho salmon and
steelhead with a backpack electrofisher in the portion of Stanshaw Creek 100 yards downstream of
Highway 96 in July 2000. There is a culvert under Highway 96 on Stanshaw Creek that may limit
anadromous fish access to upstream reaches. ‘

The culvert under Highway 96 at Stanshaw Creek is listed on resource agencies master list for
culverts with passage problems. CalTrans has stated that they will replace the culvert in the future to
“allow salmonid passage.

At the site we reviewed the project, examined the point of diversion (POD), the flume, the penstock,
the reach downstream of the POD, and the reach of Stanshaw Creek between Highway 96 and the
Klamath River.

Terms to Remove Protest
NMFS finds that the following conditions are necessary and sufficient to remove our protest:

a) Diversion Intake: Limit diversion flow to a maximum of 3 cfs. The applicant proposes to
divert a maximum of 3 cfs, but the existing intake has no provision to control the amount of
flow diverted. There are a variety of methods of controlling flow including: head gates with
adjustable undershot weir, notched weir, orifice, dimensional flume, and the like (See Bureau
of Reclamation 1997).

b) Fish screen: The existing diversion is not adequately screened to prevent entrainment. Any
diversion should be adequately screened. We saw an 8" salmonid in the flume during the
field investigation. The fish screen should follow NMFS/CDFG fish screen criteria.
However, these fish screen criteria were developed with large diversions in mind. There may
be adequate screening alternatives for smaller diversions such as this one. Please contact Mr.
Richard Wantuck, NMFS (707) 575-6063 for technical advice regarding fish screens in small
drainages.

c) Return flow: Return the diverted flow from Stanshaw Creek back to Stanshaw Creek instead
of to Irving Creek. Thermal refugia during the summer is an important habitat element in the
Klamath River. It is our belief that diverted flow returned to Stanshaw Creek will provide
necessary cold water to provide a thermal refuge at the mouth of Stanshaw Creek without
compromising the thermal refuge on Irving Creek. During the field investigation,()l(\)'(l)ré 1%ole ,
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the applicant, stated that we would be willing to move the hydroelectric generating plant so
that the tail race flow would return to Stanshaw Creek. The new return would be located on
Stanshaw Creek upstream of Highway 96.

Bypass flows: This is based upon the assumption that 3 cfs is a representative summer base
flow. The nature of the point of diversion precludes precise bypass flows due to leaf fall or
debris accumulation. However, bypass flows are of major concern only at low flows, i.e., 3
cfs. We believe that there is ample canopy that keeps the stream cool downstream of the
POD provided that most of the flow is in Stanshaw Creek during low flow periods.
Therefore, we recommend that a minimum bypass flow of 1.5 cfs be maintained at all times
downstream of the POD. This bypass flow represents 50% of the summer base flow. This
bypass flow recommendation assumes tailwater from the hydroelectric plant will be returned
to Stanshaw Creek. Therefore, the thermal refuge downstream of Highway 96 will be
maintained. This bypass flow recommendation may be modified when CalTrans provides
salmonid passage through the Highway 96 culvert. The applicant must install and maintain
permanent staff gages at the point of diversion to allow monitoring and facilitate release of
bypass flows. Alternatively, the applicant may perform a comprehensive biological and
hydrological study to identify an alternate biologically based bypass flow.

Monitoring: Regardless of the quality of stream at the point of diversion, the proposed
project should provide California Department of Fish and Game personnel access to all
points of diversion and places of use for the purpose of conducting routine and or random
monitoring and compliance inspections.

Thank you for your cooperation in the above. We look forward to continued opportunities for
NMFS and the State Water Resources Control Board to cooperate in the conservation of listed
species. If you have any questions or comments concerning the contents of this letter please contact
Dr. Stacy K. Li at (707) 575-6082.

Sincerely,

James R. Bybee
Habitat Manager
Northern California

cc: Doug and Heidi Cole

Irma Lagomarsino, PRD, NMFS, Arcata
Tim Broadman, Law Enforcement, NMFS, Arcata
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WHO CONTACTED

Jane Vorpagel

. ‘ WR-6
CONTACT REPORT

METHOD DATE

Phone| / Site Visit Tuesday, November 13, 2001
(5630) 225-2124

STAFF Michael Contreras, ESTII

(916) 341-5307 / mcontreras@waterrights.swrcb.ca.gov
SUBJECT Complaint Lodged Against Doug and Heidi Cole
LOCATION Stanshaw Creek - Tributary of Klamath River
NOTES Responding to her message requesting status update.

She said that DFG has been waiting for NMFS to develop a policy.
As far as NMFS is concerned, they want NO DIVERSION.

DFG is drafting a document that will include “data based on field
measurement and best professional judgement.” They will conclude
that the flow at the culvert (Stanshaw Creek) should be no less than
2.5 cfs, rather than "continuity” because that is more difficult to
measure.

She also suggested that if Cole cannot get 3 cfs (enough to turn his

pelton wheel) that he should then close off his diversion, and allow all
remaining flow o proceed down Stanshaw Creek.
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Protection

SEP 2 0 2001

To Attached Mailing List

The Division of Water Rights (Division) received a complaint against Doug and Heidi Cole on
June 18, 2001, lodged by Don Mooney, legal counsel representing the Klamath Forest Alliance
(KFA). On August 20, 2001, an Answer to Complaint was received from Janet Goldsmith, legal
counsel for the Coles. Based on a short telephone discussion with Mr. Mooney prior to him
leaving on vacation, we do not believe that Ms. Goldsmith’s response adequately resolves the
complaint filed on behalf of the KFA. Therefore, unless notified to the contrary, the next step in
the complaint process is to schedule a field investigation.

We propose to conduct this investigation on Wednesday, October 17, 2001. We would like to
have all interested parties meet at the Marble Mountain Ranch at 9:00 a.m. on that date. Because
the issues raised by KFA relate to the health and well being of anadramous fish, we would
appreciate the participation of representatives from the National Marine Fisheries Service and the
California Department of Fish and Game. We will be inspecting both Stanshaw Creek below the
point of diversion and Irving Creek below the point where diverted water is released to this creek.
Because the ditch heads on Forest Service property, we would also appreciate the participation of
a representative from the U.S. Forest Service. If these agencies do not participate in this
investigation or make other arrangements for their input, we will assume that they have no
position or interest in this matter. -

If this date is unworkable for any party, please let me know what alternate dates are better.
However, Division staff believe that this investigation must be conducted before the onset of
winter rains. Therefore, we are not willing to postpone this investigation beyond October 26th.

Please let me know if you intend to participate in the October 17th investigation, or if some other
date/time during that week would be preferable. I can be reached by telephone at (916)341-5307,

or by e-mail at mcontreras@waterrights.swrcb.ca.gov.

Sincerely,

Michael Contreras

Attachment

California Environmental Protection Agency
"L o~ Lo X ) p A "
For a list of simple ways you can redyce demand and cut your energy costs, Yee our Web-site at http://www.swrcb.cq.gov. 'b 00919
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KRONICK
MOSKOVIT?Z
TIEDEMANN
& GIRARD

JANET K. GOLDSMITH A PROFESSIONAL CORPORATION

August 20, 2001

VIA HAND DELIVERY

Harry M. Schueller, Chief

Division of Water Rights

State Water Resources Control Board
Post Office Box 2000

Sacramento, CA 95812-2000

Attn: Michael Contreras

Re:  Water Right Complaint Against Douglas and Heidi Cole;
Stanshaw Creek, Siskiyou County

Dear Mr. Schueller:

This letter responds to the letter dated June 14, 2001 from Donald Mooney on behalf of
the Klamath Forest Alliance (“KFA”) complaining of diversions by Heidi and Douglas Cole from
Stanshaw Creek in Siskiyou County. In essence the letter asserts that the Coles have not provided
evidence that the pre-1914 water right filing by Samuel Stenshaw pertained to their land, and that their
diversions harm coho salmon and steelhead in Stanshaw Creek and the Klamath River. This letter
provides the evidence requested concerning the basis of the Coles’ claim of pre-1914 water rights. The
KFA allegations that the Coles’ diversions constitute a “take” of coho or steelhead salmon are
unsupported and incorrect. The Coles’ diversion is not harming either the coho or steelhead (or any
other) fishery in either Stanshaw Creek or the Klamath River.

A. HISTORY OF USE

Attached as Exhibit A to this letter is Patent 186169 from the United States to Samuel
Stenshaw dated March 27, 1911. Because the handwritten description in the Stenshaw patent is difficult
to read, I have verified the property description using the BLM Master Township Plat and Historical
Index.? The description of the land patented to Stenshaw includes forty acres of what is now known as
Marble Mountain Ranch, owned by the Coles.?

! The patent number appears at the bottom of the page, below the signatures.

2 The land is described as a patent granted pursuant to a Homestead Entry: “W'. SWY: NWY,,

W% NWY, SWY, SEY: NWY, SWYi, SWY. NEY SWY, and the N2 NWY4 SEV4 SWY of Section 33,
and E¥2 EY2 NEY4 SEY and EY2 SEY4 NEY of Section 32, T 13 N, R 6 E, Humboldt Meridian. Because

ATTORNEYS AT LAW
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According to Edwin Gustave Gudde, California Gold Camps (U.C. Berkeley Press,
1975), the Stanshaw Mine was in operation at the turn of the century and was reported in Mining Bureau
reports as late as 1935. A mining pit is located on the Marble Mountain Ranch.

Water was also used for domestic purposes and irrigation. The notice of appropriation
states that it was in part “for irrigating purposes” and describes the ditch and flume as running “to my
upper field.” (See Exhibit D, Notice of Appropriation, Liber 1 of Water Rights, page 397, Siskiyou
Official Records)

Violet Anderson, who moved to the area shortly after Stanshaw conveyed a portion of his
property to Guy and Blanche McMurtry, recalls that she cooked in an old cookhouse on the property for
up to two shifts of workers who boarded there, and that the McMurtrys ran a small dairy. (Exhibit E.)

She recalls that electricity was already in use at that time in connection with the dairy. Among other
purposes, it was used to sterilize the bottles into which milk was transferred for sale! Minerva Starritt,
one of the early schoolteachers at the Irving Creek schoolhouse recalls that when she arrived in 1935, Guy

" McMurtry was the Superintendent for the State Highway 96 and “had cabins where the state highway

KRONICK
MOSROVITZ
TIEDEMANN
& GIRARD

APRRESONAL CORPORATION

27™ FLOOR
SACRAMENTO, CA
95814-4417
TEL: §916; 321-4500
FAX: (916) 321-4555

workers lived with their families.” (The Siskiyou Pioneer (Siskiyou County Historical Society, Vol. 6,
No. 2, 1989). (Exhibit F.))

The McMurtrys owned the property until Lue and Agnes Hayes purchased it in 1955. At
the time of the purchase, Mr. Hayes recalls that 30 acres were under irrigation and there was an existing 4
KW pelton wheel and an existing 12” main water line on the property. (Exhibit G.) The pelton wheel
was described by William M. Heitler of the U.S.F.S. as “the 85-year old pelton wheel” (Exhibit H). Mr.
Hayes identified it as “an old C-3 HP generator.”” The power generating facilities have since been
upgraded several times by Mr. Hayes and successive owners, including the Coles, but the evidence is that
power was being generated from a very early date. The engineer retained by the Coles to upgrade the
power facilities described the pelton wheel as dating from perhaps the first decade of the last century. The
old pelton wheel remains available for inspection at the Ranch.

Domestic and power uses were among those early uses, and use of water for these
purposes has been continuous, as has irrigation. The Hayes’ use has been described in the 1963 DWR
Bulletin 94-6 “Land and Water Use in Klamath River Hydrographic Unit.” (Table 4, at p. 55.) Mr.
Hayes believes that the demand estimated at that time may have underestimated his existing uses because
it was based on a single flow measurement taken in late fall when he was not irrigating. (See Exhibit G.)

the Historical Index page is 24” x 28” it is difficult to reproduce and is not included as an Exhibit to this
letter. It is available for your inspection and verification on request.

The patented land was resurveyed by the Bureau of Land Management in 1985 and designated
“Tract 48” on that resurvey. A portion of Sheet 1 of 8 of that resurvey is attached as Exhibit B.

} A copy of the Coles’ deed is attached as Exhibit C.

4 Personal communication, 8/19/01.

5 Personal communication, 8/16/01.
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The Hayes conveyed the Ranch to the Youngs, whose uses are documented in your files.
The Youngs conveyed the Ranch to the Coles in 1994. The Coles’ residence is the same house originally
occupied by Samuel Stenshaw.

While there has been an evolution of uses for the Stanshaw Creek appropriation since the
early days of the Stanshaw Mine, it is clear that year-round uses of water were in practice from early in
the last century. Mining, domestic and power uses were among those early uses, and use of water for
these purposes has been continuous, as has irrigation. While mining may no longer be pursued, changes
in purpose of use of pre-1914 appropriations have been permissible so long as no other user is injured.
The very long history of the current uses of water on Marble Mountain Ranch belie any assertion that
others have been harmed by the shift in purpose of use of this water.

B. CALCULATION OF WATER DUTY

The estimate of water demand for the documented uses on Marble Mountain Ranch, as
set forth in the SWRCB letter of February 4, 1993 from Katherine Mwroka (Exhibit I) appears
questionable for several reasons.

First, it is based on use at the point of use, and therefore does not take into account
conveyance losses in the ditch leading from Stanshaw Creek. This ditch is seven tenths of a mile long®
and is constructed of flumes and earthen materials. While the Coles have taken steps to improve
conveyance efficiency (see Exhibit H), there remain reasonable losses that should be considered in
calculating the amount of diversion necessary to satisfy their pre-1914 appropriative right.

Second, the calculation completely ignores water demand for power préduction. As
explained above, power use began early in the last century and has been continuous throughout the
history of the Ranch. :

Third, the water duty used by Ms. Mwroka for calculatng irrigation demand is
questionable. Ms. Mwroka based her estimate of irrigation demand on a water duty of one cfs per eighty
acres of irrigated land. This is the most conservative water duty proposed in the SWRCB guidelines
concerning reasonable use for irrigation. While it may be appropriate for other areas of Siskiyou County,
it is not appropriate for calculating irrigation water demand on Marble Mountain Ranch. The porous
nature of the soil on the Ranch and the slopes involved suggest that a higher water duty should be used.

C. LACK OF JUSTIFICATION FOR A CEASE AND DESIST ORDER

The complainant fails utterly to provide any factual evidence that the Coles’ diversion is
adversely affecting fishery resources in the Klamath River or Stanshaw Creek. The sole allegation of
adverse impact is a single paragraph in the middle of page 3 of the KFA letter that alleges that the
National Marine Fisheries Service (“NMFS”) and California Department of Fish and Game (“DFG”) “are
concerned.” No specifics are given of just how the long-standing diversions of the Ranch are affecting
either coho salmon or steelhead. No statements of either the DFG or NMFS are attached to the KFA
letter. '

DWR Bulletin 94-6, Table 4, p. 55.
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The only evidence offered by KFA is a letter from the U.S. Forest Service District
Ranger, William Heitler reporting such “concerns,” again without specifics. The USFS letter related to
the question whether the Coles had, or needed, a fee permit for the ditch. Subsequently, based on the age
of the ditches, it was determined that no fee permit was required. (See Exhibit H.) In a subsequent memo,
Mr. Heitler also comments on the responsiveness of the Coles to DFG’s direction concerning fish passage
at the century-old rock and rubble diversion dam. (Ibid.)

In a March 8, 2000 letter concerning the Coles’ water right application for 3 cfs diversion
for power production, the following general concerns were listed by NMFS concerning coho salmon:
migration delay, loss of habitat due to dewatering, stranding of fish due to dewatering of the stream,
entrainment in poorly screened diversions, and increased water temperatures. None of the issues was
raised based on any site specific investigation or concern.

None of the issues mentioned in the NMFS letter are being significantly exacerbated, if at
all, by the Coles’ diversions under their existing rights. Stanshaw Creek is not a migration or spawning
resource for coho salmon, nor is it available for juvenile rearing, since the culverts at Highway 96 prevent
passage upstream into the creek. There are no pools in the 600’ reach of Stanshaw Creek below the
highway to serve as “preferred” rearing habitat for juveniles (according to the NMFS letter). However,
coho habitat has been documented in Irving Creek to which the Coles’ diverted water is ultimately
returned. The addition of flow to that creek may well benefit the coho resource of concern to the KFA.

Temperature at the mouth of Stanshaw Creek was measured at 65° F in the afternoon of
August 17, 2001 by Douglas Cole, within the reported range of suitability for coho juveniles and within
the range of “best” suitability for the steelhead trout that inhabit the creek (Klamath Resource Information
System).

Water in Stanshaw Creek is bypassed through the rock and rubble diversion dam. The
diversion is maintained pursuant to a Five Year Maintenance Agreement between the Coles and the
California Department of Fish and Game, dated January 21, 1999. There is continuous flow bypassing
the Ranch diversion, and fish passage has been observed in both directions. As reported by Mr. Heitler in
his April 6, 2001 e-mail memo, *“The diversion structure has been modified to provide additional flow
downstream in accordance with California Fish and Game direction.” (Exhibit H.) The flow in Stanshaw
Creek extends to the mouth, even in this dry month of a dry year.

The mere fact that coho are a listed species and steelhead are a candidate species is no
evidence that the decades-long diversions for the Ranch are harming the fishery. The above data refute
the allegation that the current diversions by the Coles violate the Endangered Species Act. The
complainants have produced no evidence of harm to protected species from a continuation of diversions.

Beyond the Endangered Species Act, however, the KFA has raised a claim of public trust
violation. In any public trust evaluation, the harm to the public trust resource (if any) must be balanced
against the reliance on the diversions. In this instance, there is clear evidence of a century of reliance on
the water and a good faith belief that the diversions are justified under the pre-1914 appropriation by
Samuel Stanshaw. The Coles’ water use is reasonable and beneficial, and the Coles and their
predecessors have continually improved the efficiency of use. No other water source is available to the
Coles, whose entire livelihood depends on the continued availability of water from Stanshaw Creek. This

000923



KRONICK
MOSKOVITZ
TIEDEMANN
SUGIRARD,
400 CAPITOL MALL,
27™ FLOOR
SACRAMENTO, CA
95814-4417
TEL: {916} 321-4500
Fax: §916§ 321-4555

Harry M. Schueller, Chief
Division of Water Rights

August 20, 2001

Page 5

®

10987.2-1

great reliance, balanced against the lack of any specific allegation or evidence of harm to public trust
resources by continuation of diversions pending SWRCB action on the Coles’ pending application,
should militate against any enforcement action at this time.

Please feel free to contact me if you have further questions.

JKG/mm

Attachments

cC:

Douglas Cole

Donald Mooney
Michael Contreras

Sincerely,
KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD
A Professional Corporation

St RS

Janet K. Goldsmith
Attorneys for Douglas and Heidi Cole,
Marble Mountain Ranch
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EXHIBIT. "A"

ALL THAT RFAL, TROFFRUY SITUNIT 1H THE OCOUNIY OF SISKIYOU, STATE OF CAIAFORNIA,
DESCRIBED AS FOLLOWS: :

'PARCEL I:

The Suutheast 1/4 of the Horthwest 1/4 of the Southwest 1/4, the Soutlwest 1/4
of the liortiweast 1/14 of the Sonthwest 1/4, the Horth 1/2 of the tiortilwest 1/4
of the Southeast 1/4 of the Southwest 1/4, the Northeast 1/4 of the Southeast
1/4 of the Soutlwest 1/4, the Northeast 1/4 of the Southeast 1/4 of the
Southeast 1/4 of the Southwest 1/4, the tiortiwest 1/4 of the Nortlwest i/4 of
the Soutlwest 1/4 of the Southeast. 1/4, the South 1/2 of the Nortiwest 1/4 of
the Soutimwest 1/4 of the Southeast 1/4, axd the Soutiwest 1/4 of the Southwest
1/4 of the Southwast 1/4 of Section 33, 1.w.mship 13 North, Raige 6 Fast,
Iihmboldt Base and Meridian.

EXCEPTING THEREFROM: A1l that portion of the Southwest 1/4 of the Southeast
1/4 of Section 33, Township 13 North, Range 6 East, Ihmboldt Meridian described

A

Begiiming at the South 1/4 corner of sald section; thence tast 35C feet to the
True Foint of Begimning: thence East 330 feet along the South line of sald
Section to the East boundary of the [IE UIAYFS property;: thence Noith 330 feet

along the Fast line of said llayes property: thence West 330 feet; thence South
330 feet to the True Point of Begliming. -

FURINFR EXCEPTING those potrtions of the Jand in the West 1/2 of the Souliwest
1/4 of the Southeast 1/4, and in the Souttwest 1/4 of Section 33, Towmwhip 13
North, Range 6 East, Inrboldt Meridian, as conwveyed to 1UE HAYES et ux, by deed
recottded July 1, 1955. 11 Book 352 at page 253, Offlcial Records of Siskiyou
County, 1yilng Soulheriy of tie lina described as follows:

Commencing at a point o~ th: South line of saic) Section 33, from which the
comer common to Sectic = 3 el 4, Towuship 12 North, RPange 6 Fast, thmboldt
Meridian, amrx) Sections A4 anvl 34, Township 13 Novth, Twm 6 Fast, Hhmioldt
Merldian, bears South Bu~ 51' 44" Fas", 1769.19 feet, sald point also being
Byy.hecrt's Statlion "A" 479177.35 P.0.C., a8 established (rom the Department of
Public Works 1964 Survey between Sopes v anl T} Creek Road 01-Si8~96; thence
from a tangent wiiich bears Horth 477 20' 27" West, along a curve to the left,
having a radius of 1000.00 feet, throrgh an angle of 07 37' 11%, a distance of
132.99 €eet to Frgineer's Stalion "A" 481110.34 E.C., as establisherd from said
surveys thence North 35° 02' 22" Fast, 100,00 feet to a point herejitvlow
refritvd to as Point "B", thence Morth, 547 57' 38" West 180 feet more or less
Lo the Fast line of the West 1/2 of the Soullwest 1/4 of the Southeast 1/4 of
sajd sestion 33, beé,ng the TIRUF POINT OF DAGINNING of this line; theixe,
conthiming North 54 57! 38" West, 6.0 feet to a polnt for a total distance of
790.42 feet [rom said Foint "B"; thence South 357 02° 22" West, 34.00 feet;
thence, from a tangent which bears Nort. 34% 87F 34" West, a\gng a anve to the
1eit, having a radius of 1266.00 feet, tinough an engle of 14~ 29" 35", a
distarne of 320.24 feet to a point herelibelow referred to as Moint "C": thence
torth 632 27' 13" West 520 feet, more or less, to the West line of the East 1/2
of the Fast 1/2 of the Southwest 1/4 of said Section 33; thence contimiimg
bBorith 63° 27' 13" West, 290 feet, more or less to the South line of the North

{Cont inued)
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i 1{2 of the North 1/2 of thg Southeast 1/4 of the Southwest 1/4 of Section 33;

£ thence continuing North 69 27' 13" West, 47 feet to a point, hereinbelow

L referred to as Foint "D" for a total distance of 857.17 feet from maid foint

£ "c"; thence from a tanjent which bears torth 69 27' 13" West ulong a curve to

tha left, having a rad..i: of $066.00 feet a distance of 355 feet, more or less

to the West 1ine of the Scithezct 1/4 of the Southwest 1/4 of sald Section 33;

thence contimiing atong lacl said curve, a distance of 335 feet tn a ?olnt,

hereinbelow reflerred to as Moint "E", thix gh a total amgle of 07 4g' 15", amd

1 total distance of 690.03 feet from sald roint "D"; thence North 41° 41' 14"

West, 178 feet, more or less, to the South line of the Northaest 1/4 of the

Soutlwest 1/4 of sald Section 33; thence contimiing North 417 41! 14" West 138

leet to g point for a total distance of 316.31 feet from sald Foint "F"; thece

North 76° 12' n4® West, 128 feet, more or less, to the MNoint of Terminatjon of

this line on the West line of the East 1/2 of the Northwest 1/4 of the i
Southwest 1/4 of sald Section 33. .

=)
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FXCEFIING 'IMEREFROM that portion thereof lying Southerly of the llne descriiad
as follows:

Commer 21y al rald Bgineer’s Statlon "A" 481110.34 E.C., hereimbove '
descriped; thence Morth 54° 57' 38" West, 159.66 feet; thence South 35° 02¢ 2%
Wegt, 225.00 feet to a point hereinbelow referred to as Point "F'; thence North
11~ 17* 26" Enst, 17 feet, more or less, to the Smithh line of snid Section 33,
beliy; the IRUE FOINT OF BEGINNING of this 1ine; thence contimiing torth i1° 17°
25" ;;ast:' 120 feet to a poé,nt fcr a total distance ol 136.57 feot from mald
Foint "F%; thence N05th 54~ 57' 38" West, 575.76 feet; thence from a Laygent
whiich bearg Horth 54™ 57' 38" Rest, a]oug a cutve to the left, having a radl:- s
of 1100.00 l’;eetb through an angle of 14~ 23' 35", a distance of 278.25 feet}
{1one torth 697 27' 13" West, 115 feet, more or less, to the Foint of '
Tamination of this line on the West 1ine of the East 1/2 of the Fast 1/2 of !
the East 1/2 of the Southwest 1/4 of said Section 33.

it

L s —————
-
i
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AL 50 EXCEPTING THEREFROM that portion thereof cmweyed to FIWIN T. M MAN:TS, ot

uy, by Deed recorded Jamuary 19, 1965 in Brok 512 at page 457, Official ieconls
of Siskiyou County.

The !.vo.arltr'gs used In the above description are on the Californhia Co-onlimte
System Zone 1, ard the distances arr surface.

PARCEL 1I:

That portion of the lands in the Soutlwest 1/4 of the Southeast 1/4 of Sectlon
33, Twmship 13 North, Range 6 Fast, II.M., coiveyed to the State of Caljfornia
by deed recorded December 15, 1965 in ook 524, Official Recoris, page on,
Siskiyou County Records, lylig Northeasterly of a llne described as follows:

Commencing at a point on the South line of sald Section 31, from which the
cormet common to Sections 3 and 4, Township 12 North, Range 6 Fast, I1LM., am}
Gections 33 amd 34, Township 13 North, nan?e 6 Fast, .M., bears South 88° 5):
44" rast, 1769.19 feet, said point also being Pgiteer's Station "A" 279177,35
P.0.C., as establlished from the Departmant of fublic Works 1964 Survey between
Bar an! Ti Creck, Road 01-Sis-96; thence from a tangent that bears North
. 477 20" 27" West, along a curve to the left with a radius of 1000.00 feet,
UnBongh an argle of 07° 37' 11", for a distancg of 132.99 feet; themre No:th
35° 02' 22" Fast, 100.00 feet; thence North 54~ 57' 38" West, 182 feet, nore or
.. lerq to the Ioint of Intersection with the Fast line of sald lad, last rald

(Cmt3eeh
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the TRUE FOINT OF RRGIMING of this mroel thence contiming North

poént beir?
54~ 57' 38" West, 117 feet, more or less to the foint of Termination of this
line on the North line of sald lmixis,

1he bearings used in the above description are on ths California Co-ordin

P
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E. STENSHAW WATER NOTICE

NOTICE IS HEREBY GIVEN: That I have teken up and hold for mining
and irrigeting purposes, six hundred inches of the water running
in Stenshaw Creek, So called the water so taken being carried
first by ditch and flume to snd post my dwelling house by diteh
and flume running up the Klamath River to my upper field. Sgid
creek being in Dillon's Township, State of Cslifornis, County of

Klamath.

March 25, 1867

E. Stenshaw

RECORDED JUNE 9, 1880

Liver 1 Water Right, page 397

EXHIBIT D
000932
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Photo courtesy of Leona Bryan

JUNCTION SCHOOL - 1928 — SOMES BAR - Levella Conrad, Pauline Conrad, Caroline
Davis, Shan Davis, Henry Davis, Frank Grant, Violet Johnnie, Dave Johnnie, ]. Rosy Jerry, Lee
Merrill, Sidney McNeal, Georgia McNeal, Gengia Ann Langford, Deane Langford, Miss L. Lewis.

IRVING CREEK

Minerva Starritt

The Irving Creek District was established in 1918. The first school was a log building
situated over the creek. The outdoor toilet was also over the creek. In the early days it
was a custom on the Klamath River to build toilets over a creek. About 1925 the second
school house was built of lumber by Frank Grant. A second classroom, dining room,
kitchen and bathrooms were added in the fall of 1935. John Spinks helped build the log
school as well as the second building and the addition.

At first, school terms on the Klamath were only six or seven months from spring to
early fall because many families lived across the river from school. Athigh water, children
could not get across the river. In the late twenties there were regular school terms starting
in the fall.

John Spinks and his wife Lucy lived across the river at Roger Creek, two miles down
the river from Irving Creek. They had six children, Roy, May, Chester, Bryon, Ernest and
Willard. They were well liked and civic minded citizens. They were most anxious that
their children get an education.

Other families living within walking distance wanted a school for their children. They
included the Pattersons, Farnums, Johnsons, Drakes, Charleys, McCash, Layman, Toms,
Albars, Hickox and others. There were four Patterson children, Willie, John, and their two
younger sisters May and Rose. They walked five miles to Irving Creek School taking all
the short cuts along the narrow crooked road. The Patterson children never missed a day
unless they were sick. The older children in the families took care of their younger sisters
and brothers on their way to school. Madeline and Grace Charley lived at T Bar five miles
from Irving Creek. They too walked.

24
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There was money from the Office of Indian Affairs for Indian children, so tunches
consisting of milk, soup, sandwiches and cookies were delivered to the school. According
to Mary Patterson (Lawe) the older boys would order as many as five sandwiches and eat
every one or maybe give them to their white friends, who didn’t have as good a lunch.
Mary also told me about the boys finding lizard eggs along the ditch that ran along the side
of the school. They gathered up the eggs and little lizards and threw them on the fioor in
front of the teachers desk. Pranks like putting water snakes or a frog in the teachers desk
were common. Teachers joined in the fun most of the time with laughing and a little
screaming. Ernest Spinks tells of ane day before Christmas when the teacher let him and
all the boys out of school to get a Christmas tree. They all skipped and didn’treturn. Ernest
got a good spanking from his dad.

Enroliment records no longer exist. A partial list of children attending Irving Creek
Schoo! from 1918 to 1929 follow:

Roy, Mary, Chester, Byron, Ernest and Willard Spinks; john, Willie, Mary and Rose
Patterson; Ella, Anne, Henry and Ulysis McCash; Arthur Layman; Lawrence and Gladys
Johnson; Madeline and Grace Charley; Laura, Lottie and Henry (Buster) Farnum; Zona and
Betty Drake.

In the fall of 1935, | went to teach at the Irving Creek School. | had been teaching
the lower grades at Junction School at Somes Bar down the Klamath River from Irving
Creek. It was my seventh year of teaching school on the Klamath: two years at Morek
below Martins Ferry, two years at Orleans, and two years at Junction. | was no stranger
to the district. | knew the people and the children.

The school building was located at the junction of Highway 96 and Irving Creek on
the hillside overlooking the creek. It was one large room approximately 20 by 40 feet with
anteroom 10 by 20 feet and a porch across the front. There were outside toilets. The
children helped with the janitor work.

Mr. Guy McMurtry was Superintendent for the State Highway 96 and had the
Highway Yard on his ranch above the school, now the Young ranch. He had cabins where
the highway workers lived with their families.

John Waldner owned the ranch below the road where the school was located. He
and his wife boarded some of the highway workers and rented cabins to the other workers,

Photo courtesy of Minerva Starritt
IRVING CREEK SCHOOL — These boys all went to Irving School in the twenties. (L-R) Partly

shown, Alvis Johnson, Lawrence Johnson, Henry (Buster) Farnau, Willie Patterson, Chester Spinks
(standing), John Patterson, Ernest Spinks. In river, Willard Spinks, taken about 1929.




their families and the teacher. Waldner also operated a sawmill up Irving Creek. This
ranch was once owned by Frank Harley, Halverson, and the Drakes. It is now the Blue
Heron Ranch. The first cabin | rented was an old shed full of mice. | put traps everywhere
but at night, mice would wake me running across my bed. A bit eerie. | soon rented
another cabin.

When school opened in September, | had fifty-two children and all eight grades. Most
of the pupils were from families working on the road, and there were several Indian
children. Five Indian children belonged to Chester Pepper. They lived at T Bar but never
came to school. | had tried to get them to come to Junction without success. The oldest
boy was sixteen and was driving an old car. Arrangements were made with Robert Dennis,
the County Superintendent of Schools in Siskiyou County to have this boy transport his
brothers and sisters and attend school himself to get his eighth grade diploma, beside
helping me around the school. The money from the mileage, clothing, and free lunches
helped keep these children in school.

One day in late September, Robert Dennis, County Superintendent of Schools in

Siskiyou County, arrived to see how | was progressing. We offered him some graham
crackers. To our embarrassment kerosene had seeped onto the shelf where the crackers
and supplies were stored in the anteroom. We laughed about the entire episode but Robert
decided some changes should be made. He said, “It looks to me as if you need some help.
I have a friend, Valeria Beym (Lange), who will graduate from Chico State in January. |
will try to convince her to come down the river to Irving Creek School with you and teach
the lower grades, but arrangements must be made for another classroom, kitchen, dining
room and bathrooms”. These arrangements were made with the trustees and with John
, X Waldner, who ran the sawmill.
g | Meanwhile, | continued with my fifty-two children, with the help of members of the
community. The hillside was leveled off for a playground. The State road equipment did
their part. Tex Hunt’s father was an excellent pianist. He came to school twice a week
in the afternoons to help with the music for our entertainments. School programs were
most important; there was no TV in those days. The entire community far and wide would
come to the school plays and games. We were preparing a gala affair for Christmas. { had
combined all grades into a history project of North America beginning with stick puppets
for the first three grades of cave men, Indians and old miners. String marionettes of U.S.
history with President Washington and the revolutionary war, Lincoln and the Civil War
were made by the upper grades. Parents were all involved. Santa and all his helpers and
the singers were ready. The night arrives for our program. We had built a stage at the end
of the room six inches off the floor and put candle foot lights on the stage. | was wearing
a long white polkadot dress. In the middle of the program while | was announcing, | was
standing too close to one of the footlights and my dress caught fire. Tex Hunt, one of the
parents grabbed me and put the fire out. The show went on.

Contributed by joe Clyburn

BIG HUMBUG SCHOOL - 1917
- located on Klamath River near Jack
and Cecil Well’s home. Back row:
Robert (Bud) Clyburn, Tony Rose,
Jim Clyburn; Front row: Tom Cly-
burn and teacher’s children. Teacher
Mrs. Desevado.
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APRIL 30,2000

TO WHOM THIS MAY CONCERN:

I, LUE H HAYES AND AGNES M HAYES, PURCHASED THE McMURTRY RANCH
LOCATED IN SOMES BAR, CA. SISKIYOU COUNTY IN 1955.

THE PURCHASE PRICE INCLUDED 55 ACRES, 4 RESIDENCES, 2 BARNS, ALL OTHER
BUILDINGS, EQUIPMENT AND DEEDED WATER RIGHTS TO STANSHAW CREEK.

THE WATER RIGHT, WHICH DATED BACK TO 1867, INCLUDED THE RIGHT TO 600
MINORS INCHES OF WATER AND DITCH. THIS IS RECORDED IN THE ORIGINAL
DEED IN THE DILLION MINING DISTRICT. KLAMATH COUNTY, CA.

THE PROPERTY HAD AN EXISTING 12” MAIN WATERLINE AND 4 KW PELTON WHEEL
AND 30 ACRES WERE UNDER IRRIGATION.

AFTER OUR PURCHASE IN 1955, WE UPGRADED TO A LARGER 9 KW PELTON WHEEL
TO GENERATE MORE NEEDED ELECTRICITY.

IN 1957, SENATOR REEBER, WEAVERVILLE, INTRODUCED A BILL TO THE SENATE OF
CALIFORNIA, FOR THE PROTECTION OF NORTH STATE WATER. THE STATE, AT THIS
TIME MEASURED THE AMOUNT OF WATER BEING USED ON THE RANCH. ON THE
DAY OF THIS MEASUREMENT WE WERE NOT IRRIGATING ALFALFA, SO THE AMOUNT
OF WATER DIRECTED INTO THE DITCH WAS REDUCED FROM NORMAL FLOW. THE
MEASUREMENT WAS TAKEN BY DROPPING A LEAF INTO THE WATER AND
MEASURING HOW FAR IT FLOATED DOWN STREAM IN SO MANY MINUTES.

AT OTHER TIMES IN THE YEAR WE WOULD CAPTURE ALL OF STANSHAW FOR OUR
USE.

IN 1965, A 100 KW PELTON WHEEL WAS INSTALLED AND WATER WAS STILL BEING
USED FOR IRRIGATION.

WATER FROM STANSHAW CREEK WAS IN CONTINUOUS USE BEFORE OUR
PURCHASE AND WAS USED CONTINUOUSLY BY US UNTIL THE PROPERTY WAS SOLD
IN 1977.

IF WE STILL OWNED THIS PROPERTY, WE WOULD MAINTAIN THAT WE HAD VALID
AND COMPLETE FIRST RIGHT TO STANSHAW CREEK, AS STATED IN A VERY OLD
AND COMPLETELY LEGAL DEED.

ﬁﬂ%w

EXHIBIT G

SIGNED:
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Subject:

Stanshaw Diversion

Date:
Fri, 6 Apr 2001 15:27:50 -0700

From:
"William M Heitler/R5/USDAFS" <wheitler@fs.fed.us>

To:

access@pcweb.net

Doug,
As you requested.
Bill

STANSHAW DIVERSION MEETING
MARCH 22,2001

The purpose of the meeting was to familiarize the landowner, Karuk Tribe of
California, and the Forest Service with the diversion and related issues.

We meet at the Marble Mountain Ranch at 9:30 AM, March 22,2001. We met
to

determine if it was possible to increase flow in Stanshaw Creek while
meeting the needs of the Marble Mountain Ranch. Attendees were: Doug
Cole,

owner, Marble Mountain Ranch, Toz Soto, Mid-Klamath River Sub-Basin
Coordinator, Ron Reed, Karuk Tribal Fisheries, and Bill Heitler, District
Ranger, Orleans Ranger District.

Mr. Cole has done a considerable amount of work to improve the efficiency
of his hydropower plant. He recently replaced the 85-year-old pelton wheel
and military surplus generator with a state of the art unit, and upgraded
about 100 feet of the penstock with new PVC pipe. He estimates that about
25% less water will be used to generate the same amount of power as the old
system. Water from Stanshaw Creek flows from the generator, is used for
irrigation and eventually ends up in Irving Creek. Blue Heron Ranch uses

EXHIBIT H
- 000941
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the water for hydropower and irrigation.

After looking over the hydro plant, we walked the ditch to Stanshaw Creek.
The ditch is in good overall condition and shows signs of regular
maintenance. Portions have been reinforced with open topped culvert to
reduce exfiltration and minimize the chance of a failure. The diversion
structure on Stanshaw Creek is rock rubble reinforced with plastic
sheeting. The diversion structure has been modified to provide additional
flow downstream in accordance with California Fish and Game direction. We
did not estimate how much water was by passing the diversion. There is a
possibility of additional downstream flow if the ditch can be lined or

piped. Currently the Cole's do not have the resources to take on a project
such as this. Ron explained the tribal position to Doug. The tribe is
concerned about coho survival and feels that adequate flows in Stanshaw
Creek are critical to providing refugia. | explained that the Forest

Service will not require a fee permit for the ditch and diversion structure
since use has been continuous prior to the proclamation of the Kiamath
National Forest. We do need to document the use in a no fee permit. There
is also a question as to whether the ditch is a legal easement included in
the deed to the property based on a proclamation signed by President
Howard

Taft. Toz, in his position as Mid-Klamath River Sub-Basin Coordinator,
feels there is a good chance that grants are available to pay for improving
the ditch. He will begin looking for funding sources for this project.

Ron offered tribal support for the grant.

| left the meeting about 11:00 AM. Ron, Toz and Doug continued the
discussion looking for other ways to direct water back into Stanshaw Creek.
Ron and Toz will look into the amount of water that is being diverted by
other users on the Stanshaw Creek. There may be an opportunity to gain
additional water from these users.

Bill Heitler
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(916) 657-1951
FAX: (916) 657-2388

In Réply Refer
t0:333:KDM:29450

FEBRUARY 04 1993

Robert E. and Mary Judith Young
c¢/o Thomas W. Birmingham

770 L Street, Suite 1200
Sacramento, CA 95814

Dear Mr. Birmingham:

éSEh%SATION 29450 OF ROBERT E. AND MARY JUDITH YOUNG--STANSHAW CREEK IN SISKIYOU

On July 22, 1992, Division of Water Rights (Division) staff wrote to inform
your clients, Robert and Mary Judith Young, that additional information is
required before Division staff will be able to complete the initial review of
Application 29450. No response was received. The issues which require a
response are listed below.

The first issue which must be addressed is the quantities of water which were
requested for both domestic and irrigation purposes. The application requests -
a right to directly divert 0.22 cubic feet per second (cfs) for domestic
purposes. 3 residences, 44 recreational vehicle hookups, 11 housekeeping
cabins, 14 mobile homes and one lodge will be served. Based on the quantities
considered reasonably necessary pursuant to Title 23, California Code of
Regulations Section 697, Division of Water Rights (Division) staff calculates
the total beneficial use for these facilities to be 0.02 cfs.

Beneficial use was calculated using 75 gallons per day (gpd) per person for
the residences, and an average of 4 persons in each house. The recreational
vehicles are estimated to use 30 gpd for 2 people. The housekeeping units
would require 55 gpd for four people, and the mobile homes would require a
similar amount of water. No information was provided about the lodge. Thus,
Division staff estimates that 20 people would use the lodge, and each person
would require 55 gpd. If any of these estimates are incorrect, please provide
information regarding actual occupancy rates and water duties. Based upon
these estimates, Division staff recommends that domestic use under
Application 29450 be reduced to 0.02 cfs. The 0.02 cfs was calculated by
multiplying the number of each type of facility, such as 3 residences, times
the estimated daily usage (75 gpd), times the number of persons (4 people),
then multiplying by the conversion factor of 1 cfs per 646,317 gpd.

| \%1-3—‘13 i/w&/z/é/f}:
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FEBRUARY 04 1933
Robert E. and Mary Judith Young -2-

Irrigation water duty of 1 cfs for each 80 acres of irrigated area is
considered reasonable for Siskiyou county. Thus, irrigation of the 7 acres of
alfalfa listed in the application should require 0.09 cfs. The application
requests 0.12 cfs. Thus, Division staff recommends that Application 29450 be
reduced to 0.09 cfs for irrigation purposes. Please respond and state whether
your client concurs with these recommendations.

Additional information is also required to complete the environmental
supplement to the application. The following information is required:

Question 4 of Envifonmgnta] Supplement

Indicate whether or not any permitting agency prepared any environmental
documents for the project. If so, please complete the answers to the last
part of questions number 4.

Question 7b

Please describe the types of existing vegetation (such as grasslands, pine
forest, oak-grass foothills, etc.) at the point of diversion, immediately
downstream of the point of diversion, and at the place where the water is to
be used. Please be sure to include photographs of these areas with the
vegetation types showing in the photographs.

Question 8

Indicate what changes in the project site and surrounding area will occur or
are likely to occur because of construction and operation of the project.

Question 16

Indicate whether or not your client is willing to make the changes in the
project as recommended by the Department of Fish and Game.

A response is requested within the next 30 days. Please note that failure by
an applicant to comply with a written request for information within a
reasonable time may be cause for the Division to cancel an application
pursuant to Government Code Section 65956(c). Division staff is available to
answer any questions you might have. I can be contacted at (916) 657-1951.

Sincerely,

“RIGINAL SIGNED BY

Katherine Mrowka
Associate WRC Engineer
Hearings Unit

cc: Robert E. and Mary Judith Young
Young’s Ranch '
Somes Bar, CA 95568
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J ANET K. GOLDSMITH A PROFESSIONAL CORPORATION

August 20, 2001

VIA HAND DELIVERY

Harry M. Schueller, Chief

Division of Water Rights

State Water Resources Control Board
Post Office Box 2000

Sacramento, CA 95812-2000

Attn: Michael Contreras

‘Re:  Water Right Complaint Against Douglas and Heidi Cole;
Stanshaw Creek, Siskiyou County

Dear Mr. Schueller:

This letter responds to the letter dated June 14, 2001 from Donald Mooney on behalf of
the Klamath Forest Alliance (“KFA”) complaining of diversions by Heidi and Douglas Cole from
Stanshaw Creek in Siskiyou County. In essence the letter asserts that the Coles have not provided
evidence that the pre-1914 water right filing by Samuel Stenshaw pertained to their land, and that their
diversions harm coho salmon and steelhead in Stanshaw Creek and the Klamath River. This letter
provides the evidence requested concerning the basis of the Coles’ claim of pre-1914 water rights. The
KFA allegations that the Coles’ diversions constitute a “take” of coho or steelhead salmon are
unsupported and incorrect. The Coles’ diversion is not harming either the coho or steelhead (or any
other) fishery in either Stanshaw Creek or the Klamath River.

A. HISTORY OF USE

Attached as Exhibit A to this letter is Patent 186169' from the United States to Samuel
Stenshaw dated March 27, 1911. Because the handwritten description in the Stenshaw patent is difficult
to read, I have verified the property description using the BLM Master Township Plat and Historical
Index.> The description of the land patented to Stenshaw includes forty acres of what is now known as
Marble Mountain Ranch, owned by the Coles.?

! The patent number appears at the bottom of the page, below the signatures.

2 The land is described as a patent granted pursuant to a Homestead Entry: “W': SWY% NWY,,
WY NWY, SWY%, SEY NWY, SWY, SWY% NEY SWY%, and the N%2 NWY4 SEY SWY of Section 33,
and EY2 EV2 NEVY, SEY; and E'2 SEV2 NEY4 of Section 32, T 13 N, R 6 E, Humboldt Meridian. Because

ATTORNEYS AT Law
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Harry M. Schueller, Chief 10987.2-1
Division of Water Rights

August 20, 2001

Page 2

According to Edwin Gustave Gudde, California Gold Camps (U.C. Berkeley Press,
1975), the Stanshaw Mine was in operation at the turn of the century and was reported in Mining Bureau
reports as late as 1935. A mining pit is located on the Marble Mountain Ranch.

Water was also used for domestic purposes and irrigation. The notice of appropriation
states that it was in part “for irrigating purposes” and describes the ditch and flume as running “to my
upper field.” (See Exhibit D, Notice of Appropriation, Liber 1 of Water Rights, page 397, Siskiyou
Official Records)

Violet Anderson, who moved to the area shortly after Stanshaw conveyed a portion of his
property to Guy and Blanche McMurtry, recalls that she cooked in an old cookhouse on the property for
up to two shifts of workers who boarded there, and that the McMurtrys ran a small dairy. (Exhibit E.)

She recalls that electricity was already in use at that time in connection with the dairy. Among other
purposes, it was used to sterilize the bottles into which milk was transferred for sale! Minerva Starritt,
one of the early schoolteachers at the Irving Creek schoolhouse recalls that when she arrived in 1935, Guy

" McMurtry was the Superintendent for the State Highway 96 and “had cabins where the state highway

MOEROVEE,
TIEDEMANN
&UGIRARD.

400 CAPITOL M,\u.
27™ FLOOR
SACRAMENTO Ca

TEL:
Fax:

916 3214500
916) 321-4555

workers lived with their families.” (The Siskiyou Pioneer (Siskiyou County Historical Society, Vol. 6,
No. 2, 1989). (Exhibit F.))

The McMurtrys owned the property until Lue and Agnes Hayes purchased it in 1955. At
the time of the purchase, Mr. Hayes recalls that 30 acres were under irrigation and there was an existing 4
KW pelton wheel and an existing 12” main water line on the property. (Exhibit G.) The pelton wheel
was described by William M. Heitler of the U.S.F.S. as “the 85-year old pelton wheel” (Exhibit H). Mr.
Hayes identified it as “an old C-3 HP generator.”® The power generating facilities have since been
upgraded several times by Mr. Hayes and successive owners, including the Coles, but the evidence is that
power was being generated from a very early date. The engineer retained by the Coles to upgrade the
power facilities described the pelton wheel as dating from perhaps the first decade of the last century. The
old pelton wheel remains available for inspection at the Ranch.

Domestic and power uses were among those early uses, and use of water for these
purposes has been continuous, as has irrigation. The Hayes’ use has been described in the 1963 DWR
Bulletin 94-6 “Land and Water Use in Klamath River Hydrographic Unit.” (Table 4, at p. 55.) Mr.
Hayes believes that the demand estimated at that time may have underestimated his existing uses because
it was based on a single flow measurement taken in late fall when he was not irrigating. (See Exhibit G.)

the Historical Index page 1s 24” x 28” it is difficult to reproduce and is not included as an Exhibit to thlS
letter. It is available for your inspection and verification on request.

The patented land was resurveyed by the Bureau of Land Management in 1985 and designated
“Tract 48” on that resurvey. A portion of Sheet 1 of 8 of that resurvey is attached as Exhibit B.

} A copy of the Coles’ deed is attached as Exhibit C.

4 Personal communication, 8/19/01.

5 Personal communication, 8/16/01.
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The Hayes conveyed the Ranch to the Youngs, whose uses are documented in your files.
The Youngs conveyed the Ranch to the Coles in 1994. The Coles’ residence is the same house originally
occupied by Samuel Stenshaw.

While there has been an evolution of uses for the Stanshaw Creek appropriation since the
early days of the Stanshaw Mine, it is clear that year-round uses of water were in practice from early in
the last century. Mining, domestic and power uses were among those early uses, and use of water for
these purposes has been continuous, as has irrigation. While mining may no longer be pursued, changes
in purpose of use of pre-1914 appropriations have been permissible so long as no other user is injured.
The very long history of the current uses of water on Marble Mountain Ranch belie any assertion that
others have been harmed by the shift in purpose of use of this water.

B. CALCULATION OF WATER DUTY

The estimate of water demand for the documented uses on Marble Mountain Ranch, as
set forth in the SWRCB letter of February 4, 1993 from Katherine Mwroka (Exhibit I) appears
questionable for several reasons.

First, it is based on use at the point of use, and therefore does not take into account
conveyance losses in the ditch leading from Stanshaw Creek. This ditch is seven tenths of a mile long®
and is constructed of flumes and earthen materials. While the Coles have taken steps to improve
conveyance efficiency (see Exhibit H), there remain reasonable losses that should be considered in
calculating the amount of diversion necessary to satisfy their pre-1914 appropriative right.

Second, the calculation completely ignores water demand for power préduction. As
explained above, power use began early in the last century and has been continuous throughout the
history of the Ranch.

Third, the water duty used by Ms. Mwroka for calculatng irrigation demand is
questionable. Ms. Mwroka based her estimate of irrigation demand on a water duty of one cfs per eighty
acres of irrigated land. This is the most conservative water duty proposed in the SWRCB guidelines
concerning reasonable use for irrigation. While it may be appropriate for other areas of Siskiyou County,
it is not appropriate for calculating irrigation water demand on Marble Mountain Ranch. The porous
nature of the soil on the Ranch and the slopes involved suggest that a higher water duty should be used.

C. LACK OF JUSTIFICATION FOR A CEASE AND DESIST ORDER

The complainant fails utterly to provide any factual evidence that the Coles’ diversion is
adversely affecting fishery resources in the Klamath River or Stanshaw Creek. The sole allegation of
adverse impact is a single paragraph in the middle of page 3 of the KFA letter that alleges that the
National Marine Fisheries Service (“NMFS”) and California Department of Fish and Game (“DFG”) “are
concerned.” No specifics are given of just how the long-standing diversions of the Ranch are affecting
either coho salmon or steelhead. No statements of either the DFG or NMFS are attached to the KFA
letter. '

6

DWR Bulletin 94-6, Table 4, p. 55.
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The only evidence offered by KFA is a letter from the U.S. Forest Service District
Ranger, William Heitler reporting such “concerns,” again without specifics. The USFS letter related to
the question whether the Coles had, or needed, a fee permit for the ditch. Subsequently, based on the age
of the ditches, it was determined that no fee permit was required. (See Exhibit H.) In a subsequent memo,
Mr. Heitler also comments on the responsiveness. of the Coles to DFG’s direction concerning fish passage
at the century-old rock and rubble diversion dam. (/bid.) '

In a March 8, 2000 letter concerning the Coles’ water right application for 3 cfs diversion
for power production, the following general concerns were listed by NMFS concerning coho salmon:
migration delay, loss of habitat due to dewatering, stranding of fish due to dewatering of the stream,
entrainment in poorly screened diversions, and increased water temperatures. None of the issues was
raised based on any site specific investigation or concern.

None of the issues mentioned in the NMFS letter are being significantly exacerbated, if at
all, by the Coles’ diversions under their existing rights. Stanshaw Creek is not a migration or spawning

passage upstream into the creek. There are no pools in the 600’ reach of Stanshaw Creek below the
highway to serve as “preferred” rearing habitat for juveniles (according to the NMFS letter). However,
coho habitat has been documented in Irving Creek to which the Coles’ diverted water is ultimately
returned. The addition of flow to that creek may well benefit the coho resource of concern to the KFA.

Temperature at the mouth of Stanshaw Creek was measured at 65° F in the afternoon of
August 17, 2001 by Douglas Cole, within the reported range of suitability for coho juveniles and within
the range of “best” suitability for the steelhead trout that inhabit the creek (Klamath Resource Information
System).

Water in Stanshaw Creek is bypassed through the rock and rubble diversion dam. The
diversion is maintained pursuant to a Five Year Maintenance Agreement between the Coles and the
California Department of Fish and Game, dated January 21, 1999. There is continuous flow bypassing
the Ranch diversion, and fish passage has been observed in both directions. As reported by Mr. Heitler in
his April 6, 2001 e-mail memo, “The diversion structure has been modified to provide additional flow
downstream in accordance with California Fish and Game direction.” (Exhibit H.) The flow in Stanshaw
Creek extends to the mouth, even in this dry month of a dry year.

The mere fact that coho are a listed species and steelhead are a candidate species is no
evidence that the decades-long diversions for the Ranch are harming the fishery. The above data refute
the allegation that the current diversions by the Coles violate the Endangered Species Act. The
complainants have produced no evidence of harm to protected species from a continuation of diversions.

Beyond the Endangered Species Act, however, the KFA has raised a claim of public trust
violation. In any public trust evaluation, the harm to the public trust resource (if any) must be balanced
S again@igli_ani%@m In this instance, there is clear evidence of a century of reliance on
the water and a good faith belief that the diversions are justified under the pre-1914 appropriation by
Samuel Stanshaw. The Coles’ water use is reasonable and beneficial, and the Coles and their

predecessors have continually improved the efficiency of use. No other water source is available to the
Coles, whose entire livelihood depends on the continued availability of water from Stanshaw Creek. This

IEDEMANN
SSRAKD
400 %AP!;OL MalL,
™ ELOO
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95814-4417
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resource for coho salmon, nor is it available for juvenile rearing, since the culverts at Highway 96 prevent ; <
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great reliance, balanced against the lack of any specific allegation or evidence of harm to public trust
resources by continuation of diversions pending SWRCB action on the Coles’ pending application,
should militate against any enforcement action at this time.

Please feel free to contact me if you have further questions.

Sincerely,
KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD
A Professional Corporation

Aot RS

Janet K. Goldsmith
Attorneys for Douglas and Heidi Cole,
Marble Mountain Ranch

JKG/mm

Attachments
cc: Douglas Cole

Donald Mooney
Michael Contreras
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TRACT 48

Tract 48 represents the position and fors of s 95.00 acre parcel,
Patent No. 186169. dated March 2, 1914. under document, Eureka
01271, for Samual Stenshow, described ss the € 1/2 € 1/2 NE 1/4
SE 1/4, E 1/2 SE 1/4 NE 3/4, sec. 32, and the W /2 SW 1/4 W 1/4,
W 1/2 W t/4 SM 1/4, SE 3/4 N 1/4 SH 1/4, S 1/4 NE 1/4 SM 1/a,
N 1/2 W $/4 SE 174 SM 1/4, sec. 33, T. 13 N, R. 8 E.. Humboldt
Meridian, Californis. excluding thst portion reconveysd to the
U.5.A. under document Sacramento 1337.

’ TRACT 49

Tract 49 represents the position and form of s 30.00 acre parcel,
Patent No. 673147, dsted April 7, 1918, under documents. Eureks
01742 and 03277, for Frank M. Herley, described as the NE 3/4

SE 1/4 SN 174, MM 1/4 WM 1/4 SM 1/4 SE 1/4, S 1/2 W 1/4 SN t/4

SE 1/4, NE 1/4 SE 1/4 SE 1/4 38 1/4, SW 1/4 SM 1/4 SE 1/4. sec. 32,
T. 13 N,, A, 6 €., Husboldt Meridien, Californis.
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AND WIIEN RECORDED MAI. THIS DEED AND]| : _ VSISKIY L4 £ CALIF,
UNLESS OTHERWISE SHOWN BELOW, MAIL % = '
TAX STATEMENT TO; _ g N 30 . 3 0o Pll H
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THE UNDERSIGNED GF/ 'TOR{S) DECLARE(S)

DOCUMENTARY TRANSFER TAX IS ¢ 88.00
Xomputed on full value of property conveyad, or
Ocomputed on full value less value of liens or encumbrances remaining at
time of sale.
Ounincorporated ares Ocity of . AND

FCR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged,
ROBERT E. YOUNG and MARY J. YOUNG, husband and wife

heteby GRANT(S) to (A5 T. (XLE and HEIDI ANN COIE, husband and wife as
Joint Tem»nts

the lollowing described real propsrty in the
" wnty of Siskiyou State of California:

<~ EXHIBIT "A" ATTACHED HERETO AND MADE A PART HEREOF.

'\ 7ETHER WITH ALL WATER RIGHTS APPUXTENANT 'm&“
DM.Jam_m..__ 1994 %ﬂ

S‘TATE OF CALIFORNIA

NIY cg SIS IVB : :
On 1 before me, the undersigned, a
Notary Publiic in snd for ssid Stete, personsity sppesred
Robert E. Young and Mary J. Young

personully, known to me {or provad to me on the bas's of
sutisfactory evidence) to be the person{s) whos+ nemels;
n/ere aubacribed 1o the within instrmment and scknovdedged
12 me that he/shel/they executed the semae 'n hin/er Rheir 0002000000000000000000000000
suthoriz »} rapacitylies), and thet by his/her/their sitmature(s) DENISE D. NIXON e
on the inctrument the personis), or the srtity upon behelf of ; COMM. $1011630 -
which the pmonm srted, executed the instrument. 3 NOTARY muc CALIFORNIA g
CU COUNTY

WITHESS my :%
(4? My °°M- Exp. Dec. 26, 1997 0
NOYAR PUBLIC IN 5’: SAID ST

oooo000003000000000000000..
MARL TAX STATEMENTS AS DIRECTED ABOVE.
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EXIIBIT. "A”

ALL THAT RFAL TROPFRUY SITUNIT 1H 'NIE COUNIY OF SISKIYOU, STATE OF CAIIFORMNIA,
DESCRIBED AS FOLLOWS:

PAICEL It

The Suitheast 1/4 of the Horthwest 1/4 of the Soutlwest 1/4, the Soutlwest 1/4
of the tiortieast 1/4 of the Southwest 1/4, the Morth 1/2 of the lorllwest. 1/4

of the Southeast 1/4 of the Southwest 1/4, the Northeast 1/4 of the Southeast
1/4 of the Soutlwest 1/4, the Northeast 1/4 of the Sautheast 1/4 of the
Sautheast 1/4 of the Southwest 1/4, the tiortiwest 1/4 of the Northwest i/4 of
the Soutiwest 1/4 of the Southeast 1/4, the South 1/2 of the Nortiwest 1/4 of
the Soutiwest 1/4 of the Southeast 1/4, a'd the Soutlwest 1/4 of the Southwest
1/4 of the Southeast 1/4 of Sectlon 33, 1.wnship 13 North, Raige 6 Fast,
ihmboldt Base and Merldian.

5 EXCEPTING NIEREFROM: A1l that portion of U Soutlwest 1/4 of the Southeast
; 1/4 of Section 33, Townshlp 13 North, Raige 6 East, ihmboldt Meridian described

A H

Degimning at the South 1/4 corner of sald section; thence tast 35C feet to the
True Foint of Beginning; thence East 330 feet along the South line of sald
Section to the East bourxiary of the 11E HAYFS property; thenoce Noith 330 feet

along the Fast line of sald llayes property; thence West 330 feet; themwe South
330 Test to the True Point of Beghming. :

FURIHMER EXCEPTING those portions of the land In the West 1/2 of the Soullwest
1/4 of the Southeast 1/4, and in the Soutiwest 1/4 of Section 33, Township 13
tiorth, Ramge 6 East, Humoldt Meridian, as conveyed to IJE HAYES et ux, by deed
recoided July 1, 1955. 11 Book 352 at page 253, Official Recordy of Siskiyou
County, lyling Southeriy of e lina described as follows:

Commencing at a point o~ th: South line of sa’d Section 33, from whidh the
comer common to Sectic = 3 £l 4, Township 12 tiorth, Range 6 Fast, hmboldt
Meridian, arxl Sections 44 arvl 34, Township 13 Novth, I 6 East, hmboldt
Meridian, bears South 88° 51' 44" East, 1769.19 feet, said point also being
Pry.heer's Station "A" 479177.35 P.0.C., as established from the Deportment of
ublic Works 1964 Survey between Scyes Mav and T} Creek hoad 01-Sis-96; thence
from a tangent wiich bears North 477 20' 27" West, along a cutve to the left,
having a radius of 1000.00 feet, throwgh an angle of 07" 37' 11", a distance of
132.99 feet to Pgineerls Station "A" 481110.34 F.C., as establ ished from said
surveys thence North 35° 02' 22" Fast, 100,00 feet to a point herelntelow
refrirvd to as Toint "pY, thenwce Horth, 54 57' 18" West 180 feet more or less
to the Fast line of the West 1/2 of the Soutlwest 1/4 of the Southeast 1/4 of
sajd fest:iion 33, beé)ng the TRUE MOINI' OF DAGINNING of this line; theire,
contiiming Horth 54 571 38" West, 6.0 feet to a _polrt for a total distance of
790.42 feeb from said Point "A"; Uwnce Sough 357 02' 22" West, 34.00 feet;
thence, from a tangent. wiiich bears Nort. 54~ 57° 34" West, a18ng a cnve to the
lert, having a radius of 1266.00 feet, th.ogh an engle of 147 29' 35", a
diztarre of 320.24 feet to a point herelibelow referred to as Moint "C"; thence
torth 692 27' 13" West 520 feet, more or less, to the West 1ine of the Fast 1/2
of thn Fast 1/2 of the Southwest 1/4 of said Section 33; thence ocontimimg
Horth 69° 27' 13" West, 290 feet, more or less to the South line of the Novth

T TIPS L SR S

(Cont inuer )
000953



]

RIS
RFi e

N
RIS

N Py

1(2 of the North 1/2 of thg Southeast 1/4 of the Soutlwest 1/4 of Section 33;
thence continuing North 69~ 27' 13" West, 47 feet to a point, hereinbelow
referred to as foint "D" for a total distance of 857.37 feet from said foint
"c*; thence from a tanjent which bears torth 69~ 27' 13" West ulong a curve to
tha left, having a rad..i: of $066.00 feet a distance of 355 feet, more or less
to the West 1ine of the Scitheact 1/4 of the Southwest 1/4 of said Section 33;
thence contimiing altong lacl said curve, a distance of 335 feet tn a point,
hereinbelow referraed to as hoint "E", thre gh a total agle of 07 48 15", aml
a1 total distance of 690.03 feet from said roint "D"; thence North 417 41' 14"
West, 178 feet, more or less, to the South line of the Northxes\: 1/4 of the
Southwest 1/4 of sald Section 33; thence contimiing North 417 41' 14" West 138 -
feet to g point for a total distance of 316.31 feet from sald foint "F*; thence
Hotrth 76° 12' M* West, 128 feet, more or less, to the Moint of Termination of
this line on the West line of the East 1/2 of the Northwest 1/4 of the
Southwest 1/4 of said Section 33.

FXCEPIING 'IIIEREFROM that pottion thereof lying Southerly of the line descriixd
as follows: . :

Commer iy at sald Bineep's Station “A" 481110.34 E.C., herelmabove '
descriped; thence Marth 54° 57° 38" West, 159.66 feet; thence South 35° 02¢ 2%
Wegt, 225.00 feet to a point hereinbelow raferred to as Point "F"; thence Morth
11° 17* 26" Eunit, 17 feet, more or less, to the Smith line of snid Section 33,
belivy the ‘IRUE NOINT OF BEGIMNING of this line; thence contimiing torth 12170
25" iast, 120 feet to a pojnt fcr a total distance ol 136.57 fect from sald
Point "F#; thence Nopth 54° 57! 38% West, 575.76 feet; thence from a targent
Wwhich bears North 54~ 7' 38" West, al a cutve to tha left, having a radl:'a
of 1100.0) feet, through an angle of 14~ 23' 35", a distance of 278.25 feet;
{lonce North 69 27' 13" West, 115 feet, more or less, to the Foint of
Tarination of this 1ine on the West 1ine of the East 1/2 of the Fast 1/2 of
the Fact 1/2 of the Southwest 1/4 of said Section 33.

AT 50 EXCEPTING THEREFROM that portion thereof owweyed to FIWIN T. M MAIRTS, et

u¥, by Deed recorded Jamary 19, 1965 in Dcok 512 at page 457, Official fteconls
of Siskiyou County.

e bearlrr';s used In the above description are on the Califorthia Co-onlimnte
System Zone 1, ai the distances arr surlace.

PARCEL IX:

That portion of the lands in the Soutlwest 1/4 of the Southeast 1/4 of Section
33, Tovmship 13 North, Range 6 Fast, II.M,, coiveyerd to the State of Callfornia
Ly deed recorded December 15, 1965 in Mook 524, Official kecords, page on,
sxskiyou County Records, lylig Northeasterly of a line described as follows:

Canmencing at a point on the South line of sald Section 33. from vhich the
corner common to Sections 3 amd 4, Township 12 Horth, Range 6 East, II.M., am}
Sections 33 aimd 34, Township 13 North, Range 6 Fast, 1.M., bears South 88° §):
44" Fast, 176'.19 feet, said point also being Pgiteer's Station "A" 279177.35
P.0.C., as establlshed from the Nepartmant of fublic Works 1964 Sturvey between
somes Bar anl Ti Creek, Road 01-Sis-96; thence from a tangent that bears North
477 20' 27" West, alona a curve to the left with a radius of 1000.00 feet,
thgough an angle of 07 37' 11", for a distancg of 132.99 feet; themce No:th
35° 02' 22" Fast, 100.00 feet; thence North 54~ 57' 38" West, 182 feet, nore or

. lerq Lo Whe Ivint of Intersection with the Fast line of sajd lad, last eald
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ént bei the IRUE TOINT OF RRGIIMING of this parcel thence contlm!ng North
57! 38 West, 117 feet, more or less Lo the Foint of Termination of this ' -

llne on the North 1ine of sald lands.
e bearings used in the above description are on ths Galifornia Co-ordin
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E. STENSHAW WATER NOTICE

NOTICE IS HEREBY GIVEN: Thet I have teken up and hold for mining
and irrigeting purposes, six hundred inches of the water running
in Stenshew.Creek, So called the water so taken being carried
first by ditch and flume to and post my dwelling house by ditch
and flume running up the Klamath River to my upper field. Sgid
creek being in Dillon's Township, Stete of California, County of

Klemath.

March 25, 1867

E. Stenshaw

RECORDED ‘ JUNE 9, 1880
Liber 1 Water Right, page 397

EXHIBIT D
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Photo courtesy of Leona Bryan

JUNCTION SCHOOL - 1928 — SOMES BAR - Levella Conrad, Pauline Conrad, Caroline
Davis, Shan Davis, Henry Davis, Frank Grant, Violet johnnie, Dave Johnnie, ). Rosy Jerry, Lee
Merrill, Sidney McNeal, Georgia McNeal, Gengia Ann Langford, Deane Langford, Miss L. Lewis.

IRVING CREEK

Minerva Starritt

The irving Creek District was established in 1918. The first school was a log building
situated over the creek. The outdoor toilet was also over the creek. In the early days it
was a custom on the Klamath River to build toilets over a creek. About 1925 the second
schoaol house was built of lumber by Frank Grant. A second classroom, dining room,
kitchen and bathrooms were added in the fall of 1935. John Spinks helped build the log
school as well as the second building and the addition.

At first, school terms on the Klamath were only six or seven months from spring to
early fall because many families lived across the river from school. Athigh water, children
could not get across the river. Inthe late twenties there were regular school terms starting
in the fall.

john Spinks and his wife Lucy lived across the river at Roger Creek, two miles down
the river from Irving Creek. They had six children, Roy, May, Chester, Bryon, Ernest and
Willard. They were well liked and civic minded citizens. They were most anxious that
their children get an education.

Otherfamilies living within walking distance wanted a school for their children. They
included the Pattersons, Farnums, Johnsons, Drakes, Charleys, McCash, Layman, Toms,
Albars, Hickox and others. There were four Patterson children, Willie, John, and their two
younger sisters May and Rose. They walked five miles to {rving Creek School taking all
the short cuts along the narrow crooked road. The Patterson children never missed a day
unless they were sick. The older children in the families took care of their younger sisters
and brothers on their way to school. Madeline and Grace Charley lived at T Bar five miles
from lrving Creek. They too walked.

000962
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There was money from the Office of Indian Affairs for Indian children, so lunches
consisting of milk, soup, sandwiches and cookies were delivered to the school. According
to Mary Patterson (Lawe) the older boys would order as many as five sandwiches and eat
every one or maybe give them to their white friends, who didn’t have as good a funch.
Mary also told me about the boys finding lizard eggs along the ditch that ran along the side
of the school. They gathered up the eggs and little lizards and threw them on the floor in
front of the teachers desk. Pranks like putting water snakes or a frog in the teachers desk
were common. Teachers joined in the fun most of the time with faughing and a little
screaming. Ernest Spinks tells of one day before Christmas when the teacher let him and
all the boys out of school to get a Christmas tree. They all skipped and didn't return. Ernest
got a good spanking from his dad.

Enroliment records no longer exist. A partial list of children attending Irving Creek
School from 1918 to 1929 follow:

Roy, Mary, Chester, Byron, Ernest and Willard Spinks; John, Willie, Mary and Rose
Patterson; Ella, Anne, Henry and Ulysis McCash; Arthur Layman; Lawrence and Gladys
Johnson; Madeline and Grace Charley; Laura, Lottie and Henry (Buster) Farnum; Zona and
Betty Drake.

In the fall of 1935, | went to teach at the Irving Creek School. | had been teaching
the lower grades at Junction School at Somes Bar down the Kiamath River from Irving
Creek. It was my seventh year of teaching school on the Klamath: two years at Morek
below Martins Ferry, two vears at Orleans, and two years at Junction. | was no stranger
to the district. | knew the people and the children.

The schoo! building was located at the junction of Highway 96 and Irving Creek on
the hillside overlooking the creek. Itwas one large room approximately 20 by 40 feet with
anteroom 10 by 20 feet and a porch across the front. There were outside toilets. The
children helped with the janitor work.

Mr. Guy McMurtry was Superintendent for the State Highway 96 and had the
Highway Yard on his ranch above the school, now the Young ranch. He had cabins where
the highway workers lived with their families.

john Waldner owned the ranch below the road where the school was located. He
and his wife boarded some of the highway workers and rented cabins to the other workers,

Photo courtesy of Minerva Starritt
IRVING CREEK SCHOOL — These boys all went to Irving School in the twenties. (L-R) Partly

shown, Alvis Johnson, Lawrence johnson, Henry (Buster) Farnau, Willie Patterson, Chester Spinks
(standing), John Patterson, Ernest Spinks. In river, Willard Spinks, taken about 1929.



their families and the teacher. Waldner also operated a sawmill up Irving Creek. This
ranch was once owned by Frank Harley, Halverson, and the Drakes. It is now the Blue
Heron Ranch. The first cabin | rented was an old shed full of mice. 1 put traps everywhere
but at night, mice would wake me running across my bed. A bit eerie. | soon rented
another cabin.

When school opened in September, I had fifty-two children and all eight grades. Most
of the pupils were from families working on the road, and there were several Indian
children. Five Indian children belonged to Chester Pepper. They lived at T Bar but never
came to school. ! had tried to get them to come to Junction without success. The oldest
boy was sixteen and was driving an old car. Arrangements were made with Robert Dennis,
the County Superintendent of Schools in Siskiyou County to have this boy transport his
brothers and sisters and attend school himself to get his eighth grade diploma, beside
helping me around the school. The money from the mileage, clothing, and free lunches
helped keep these children in school.

One day in late September, Robert Dennis, County Superintendent of Schools in
Siskiyou County, arrived to see how | was progressing. We offered him some graham
crackers. To our embarrassment kerosene had seeped onto the shelf where the crackers
and supplies were stored in the anteroom. We laughed about the entire episode but Robert
decided some changes should be made. He said, “it looks to me as if you need some help.
| have a friend, Valeria Beym (Lange), who will graduate from Chico State in January. |
will try to convince her to come down the river to Irving Creek School with you and teach
the lower grades, but arrangements must be made for another classroom, kitchen, dining
room and bathrooms”. These arrangements were made with the trustees and with John
Waldner, who ran the sawmill.

Meanwhile, | continued with my fifty-two children, with the help of members of the
community. The hillside was leveled off for a playground. The State road equipment did
their part. Tex Hunt's father was an excellent pianist. He came to school twice a week
in the afternoons to help with the music for our entertainments. School programs were
most important; there was no TV in those days. The entire community far and wide would
come to the school plays and games. We were preparing a gala affair for Christmas. | had
combined all grades into a history project of North America beginning with stick puppets
for the first three grades of cave men, Indians and old miners. String marionettes of U.S.
history with President Washington and the revolutionary war, Lincoln and the Civil War
were made by the upper grades. Parents were all involved. Santa and all his helpers and
the singers were ready. The night arrives for our program. We had built a stage at the end
of the room six inches off the floor and put candle foot lights on the stage. | was wearing
a long white polkadot dress. in the middle of the program while | was announcing, | was
standing too close to one of the footlights and my dress caught fire. Tex Hunt, one of the
parents grabbed me and put the fire out. The show went on.

Contributed by joe Clyburn

BIG HUMBUG SCHOOL - 1917
- located on Klamath River near Jack
and Cecil Well’s home. Back row:
Robert (Bud) Clyburn, Tony Rose,
Jim Clyburn; Front row: Tom Cly-
burn and teacher’s children. Teacher
Mrs. Desevado.
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APRIL 30,2000

TO WHOM THIS MAY CONCERN:

I, LUE H HAYES AND AGNES M HAYES, PURCHASED THE McMURTRY RANCH
LOCATED IN SOMES BAR, CA. SISKIYOU COUNTY IN 1955.

THE PURCHASE PRICE INCLUDED 55 ACRES, 4 RESIDENCES, 2 BARNS, ALL OTHER
BUILDINGS, EQUIPMENT AND DEEDED WATER RIGHTS TO STANSHAW CREEK.

THE WATER RIGHT, WHICH DATED BACK TO 1867, INCLUDED THE RIGHT TO 600
MINORS INCHES OF WATER AND DITCH. THIS IS RECORDED IN THE ORIGINAL
DEED IN THE DILLION MINING DISTRICT. KLAMATH COUNTY, CA.

THE PROPERTY HAD AN EXISTING 12” MAIN WATERLINE AND 4 KW PELTON WHEEL
AND 30 ACRES WERE UNDER IRRIGATION.

AFTER OUR PURCHASE IN 1955, WE UPGRADED TO A LARGER 9 KW PELTON WHEEL
TO GENERATE MORE NEEDED ELECTRICITY.

IN 1957, SENATOR REEBER, WEAVERVILLE, INTRODUCED A BILL TO THE SENATE OF
CALIFORNIA, FOR THE PROTECTION OF NORTH STATE WATER. THE STATE, AT THIS
TIME MEASURED THE AMOUNT OF WATER BEING USED ON THE RANCH. ON THE
DAY OF THIS MEASUREMENT WE WERE NOT IRRIGATING ALFALFA, SO THE AMOUNT
OF WATER DIRECTED INTO THE DITCH WAS REDUCED FROM NORMAL FLOW. THE
MEASUREMENT WAS TAKEN BY DROPPING A LEAF INTO THE WATER AND
MEASURING HOW FAR IT FLOATED DOWN STREAM IN SO MANY MINUTES.

AT OTHER TIMES IN THE YEAR WE WOULD CAPTURE ALL OF STANSHAW FOR OUR
USE.

IN 1965, A 100 KW PELTON WHEEL WAS INSTALLED AND WATER WAS STILL BEING
USED FOR IRRIGATION.

WATER FROM STANSHAW CREEK WAS IN CONTINUOUS USE BEFORE OUR
PURCHASE AND WAS USED CONTINUOUSLY BY US UNTIL THE PROPERTY WAS SOLD
IN 1977.

IF WE STILL OWNED THIS PROPERTY, WE WOULD MAINTAIN THAT WE HAD VALID
AND COMPLETE FIRST RIGHT TO STANSHAW CREEK, AS STATED IN A VERY OLD
AND COMPLETELY LEGAL DEED.

ﬂﬂ%w

EXHIBIT G
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Subject:

Stanshaw Diversion

Date:
Fri, 6 Apr 2001 15:27:50 -0700

From:
"William M Heitler/R5/USDAFS" <wheitler@fs.fed.us>

To:

access@pcweb.net

Doug,
As you requested.
Bill

STANSHAW DIVERSION MEETING
MARCH 22,2001

The purpose of the meeting was to familiarize the landowner, Karuk Tribe of
California, and the Forest Service with the diversion and related issues.

We meet at the Marble Mountain Ranch at 9:30 AM, March 22,2001. We met
to

determine if it was possible to increase flow in Stanshaw Creek while
meeting the needs of the Marble Mountain Ranch. Attendees were: Doug
Cole,

owner, Marble Mountain Ranch, Toz Soto, Mid-Klamath River Sub-Basin
Coordinator, Ron Reed, Karuk Tribal Fisheries, and Bill Heitler, District
Ranger, Orleans Ranger District.

Mr. Cole has done a considerable amount of work to improve the efficiency
of his hydropower plant. He recently replaced the 85-year-old pelton wheel
and military surplus generator with a state of the art unit, and upgraded
about 100 feet of the penstock with new PVC pipe. He estimates that about
25% less water will be used to generate the same amount of power as the oid
system. Water from Stanshaw Creek flows from the generator, is used for
irrigation and eventually ends up in Irving Creek. Blue Heron Ranch uses

EXHIBIT H
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the water for hydropower and irrigation.

After looking over the hydro plant, we walked the ditch to Stanshaw Creek.
The ditch is in good overall condition and shows signs of regular
maintenance. Portions have been reinforced with open topped culvert to
reduce exfiltration and minimize the chance of a failure. The diversion
structure on Stanshaw Creek is rock rubble reinforced with plastic
sheeting. The diversion structure has been modified to provide additional
flow downstream in accordance with California Fish and Game direction. We
did not estimate how much water was by passing the diversion. There is a
possibility of additional downstream flow if the ditch can be lined or

piped. Currently the Cole's do not have the resources to take on a project
such as this. Ron explained the tribal position to Doug. The tribe is
concerned about coho survival and feels that adequate flows in Stanshaw
Creek are critical to providing refugia. | explained that the Forest

Service will not require a fee permit for the ditch and diversion structure
since use has been continuous prior to the proclamation of the Klamath
National Forest. We do need to document the use in a no fee permit. There
is also a question as to whether the ditch is a legal easement included in
the deed to the property based on a proclamation signed by President
Howard

Taft. Toz, in his position as Mid-Klamath River Sub-Basin Coordinator,
feels there is a good chance that grants are available to pay for improving
the ditch. He will begin looking for funding sources for this project.

Ron offered tribal support for the grant.

| left the meeting about 11:00 AM. Ron, Toz and Doug continued the
discussion looking for other ways to direct water back into Stanshaw Creek.
Ron and Toz will look into the amount of water that is being diverted by
other users on the Stanshaw Creek. There may be an opportunity to gain
additional water from these users.

Bill Heitler
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(916) 657-1951
FAX: (916) 657-2388

In Reply Refer
t0:333:KDM:29450

FEBRUARY 04 1993

Robert E. and Mary Judith Young
c/o Thomas W. Birmingham

770 L Street, Suite 1200
Sacramento, CA 95814

Dear Mr. Birmingham:

APPLICATION 29450 OF ROBERT E. AND MARY JUDITH YOUNG--STANSHAW CREEK IN SISKIYOU
COUNTY

On July 22, 1992, Division of Water Rights (Division) staff wrote to inform
your clients, Robert and Mary Judith Young, that additional information is
required before Division staff will be able to complete the initial review of
Application 29450. No response was received. The issues which require a
response are listed below.

The first issue which must be addressed is the quantities of water which were
requested for both domestic and irrigation purposes. The application requests
a right to directly divert 0.22 cubic feet per second (cfs) for domestic
purposes. 3 residences, 44 recreational vehicle hookups, 11 housekeeping
cabins, 14 mobile homes and one lodge will be served. Based on the quantities
considered reasonably necessary pursuant to Title 23, California Code of
Regulations Section 697, Division of Water Rights (Division) staff calculates
the total beneficial use for these facilities to be 0.02 cfs.

Beneficial use was calculated using 75 gallons per day (gpd) per person for
the residences, and an average of 4 persons in each house. The recreational
vehicles are estimated to use 30 gpd for 2 peoplie. The housekeeping units
would require 55 gpd for four people, and the mobile homes would require a
similar amount of water. No information was provided about the lodge. Thus,
Division staff estimates that 20 people would use the lodge, and each person
would require 55 gpd. If any of these estimates are incorrect, please provide
information regarding actual occupancy rates and water duties. Based upon
these estimates, Division staff recommends that domestic use under
Application 29450 be reduced to 0.02 cfs. The 0.02 cfs was calculated by
multiplying the number of each type of facility, such as 3 residences, times
the estimated daily usage (75 gpd), times the number of persons (4 people),
then multiplying by the conversion factor of 1 cfs per 646,317 gpd.

‘ i
SURNAME | \%1'3“% Kassel 215/23
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FEBRUARY 04 1393
Robert E. and Mary Judith Young -2-

Irrigation water duty of 1 cfs for each 80 acres of irrigated area is
considered reasonable for Siskiyou county. Thus, irrigation of the 7 acres of
alfalfa listed in the application should require 0.09 cfs. The application
requests 0.12 cfs., Thus, Division staff recommends that Application 29450 be
reduced to 0.09 cfs for irrigation purposes. Please respond and state whether
your client concurs with these recommendations.

Additional information is also required to complete the environmental
supplement to the application. The following information is required:

Question 4 of Envifonmenta] Supplement

Indicate whether or not any permitting agency prepared any environmental
documents for the project. If so, please complete the answers to the last
part of questions number 4.

Question 7b

Please describe the types of existing vegetation (such as grasslands, pine
forest, oak-grass foothills, etc.) at the point of diversion, immediately
downstream of the point of diversion, and at the place where the water is to
be used. Please be sure to include photographs of these areas with the
vegetation types showing in the photographs.

Question 8

Indicate what changes in the project site and surrounding area will occur or
are likely to occur because of construction and operation of the project.

Question 16

Indicate whether or not your client is willing to make the changes in the
project as recommended by the Department of Fish and Game.

A response is requested within the next 30 days. Please note that failure by
an applicant to comply with a written request for information within a
reasonable time may be cause for the Division to cancel an application
pursuant to Government Code Section 65956(c). Division staff is available to
answer any questions you might have. I can be contacted at (916) 657-1951.

Sincerely,

“RIGINAL SIGNED BY

Katherine Mrowka
Associate WRC Engineer
Hearings Unit

cc: Robert E. and Mary Judith Young
Young’s Ranch
Somes Bar, CA 95568
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WHO CONTACTED

Jan Goldsmith
400 Capital Mall

27" Floor
Sacramento, CA 95814

¢ o

CONTACT REPORT

METHOD DATE

/ Site Visit 7/13/01

(916) 321-4500

STAFF Michael Contreras, ESIII
(916) 341-5307 / mcontreras@waterrights swreb.ca.gov
SUBJECT Complaint Lodged Against Doug and Heidi Cole
LOCATION Stanshaw Creek - Tributary of Klamath River
NOTES Late this morning I received a voice mail message from Jan

Goldsmith, introducing herself as attorney for Doug & Heidi Cole.
She asked that I provide her with a copy of the complaint (letter
from Don Mooney). When I returned her call T was told that she was
out, but that she would call me this afternoon.

I plan to either mail or fax a copy of the 5/4/99 memo prepared by
Chris Murray and the letter from Don Mooney, whichever she
prefers (given the quality of the 1857 miners claim that is attached).
Her subsequent voice mail requested that I mail them as soon as
possible. In addition, she said that we needed to talk about an
"extension.”

Jan & I finally spoke. She asked that I mail her the letter authored
by Don Mooney and that their response be extended two weeks
beyond next Tuesday (7/31/01).

M~
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WHO CONTACTED

Donald B. Mooney

o ¢

CONTACT REPORT

METHOD DATE
/ Site Visit 7/13/01

(530) 758-2377

STAFF Michael Contreras, ESIII
(916) 341-5307 /mcontreras@waterrights.swrcb.ca.gov
SUBJECT Complaint Lodged Against Doug and Heidi Cole
LOCATION Stanshaw Creek - Tributary of Klamath River
At 10:00 this morning I telephoned Don Mooney to follow up on the

NOTES

discussion he had with Chuck Rich last week (7/3/01). Because there

was no answer, I left a message complete with my purpose and

telephone number. My stated purpose is to provide a status update,

including:

e Their application for consumptive use has been cancelled
(A029450),

e The application for hydro electric generation is currently being
processed, and

e We are currently awaiting the Cole's response to our notification
of complaint letter and hope to schedule a site visit to resolve
this matter in early August.

In addition, I want to fax a copy of the 5/4/99 memo prepared by
Chris Murray to Don for further illumination on our actions.

After Don's reply (10:30), I faxed the memo.

~ 0T VAT S . v {/ : RS V,»‘"-’E"';/ «Yr 4
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- WHO CONTACTED

o ®

CONTACT REPORT

METHOD DATE
" Chris Murray Phone| / Site Visit 7/12/01
(707) 547-1926
STAFF Michael Contreras, ESIII
(916)341-5307 / mcontreras@waterrights.swrcb.ca.gov

SUBJECT Complaint Lodged Against Doug and Heidi Cole

LOCATION Stanshaw Creek - Tributary of Klamath River
- NOTES In preparation for a telephone discussion with Don Mooney, attorney

for the Klamath Forest Alliance, I have reviewed documents
prepared by Christopher O. Murray, a former DWR employee. Today,
I e-mailed Chris in hopes that he could provide me with some
background information to this case.

Chris responded by calling me this morning. I found that he has a
vivid recollection of the Coles’ water issues, and the documentation
that reflects the evolution. We discussed several memos that
chronicle the determinations.

He suggested that the application would have likely been processed
easily if the Coles had not been belligerent. He characterized the
situation and personalities at play as now vastly different, and that
the Dept. of F&G might now have ample cause for concern about the
fishery, and that neighbors have finally decided to retaliate. In
addition, Chris recalled that Mr. Gary Squires, father to Heidi, was
much more accessible and reasonable, perhaps attributed to the fact
that he had taught biology at the community college.

. / ; b
eyl alarier,
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- Division of Water Rights
1001 I Street, 14" Floor = Sacramento, California 95814 » (916) 341-5307

.@ State ‘lter Resources ContiBoard

Winston H. Hickox Mailing Address: P.O. Box 2000 * Sacramento, California » 95812-2000 Gray Davis
Secretary for FAX (916) 341-5400 » Web Site Address: http://www.swrcb.ca.gov Governor
Environmental Division of Water Rights: - http://www.waterrights.ca.gov
Protection

Mr. Doug and Ms. Heidi Cole
92250 Highway 96 _
Somes Bar, California 95568

‘Dear Doug and Heidi:

WATER RIGHTS COMPLAINT SUBMITTED BY THE KLAMATH FOREST ALLIANCE
ALLEGING UNREASONABLE DIVERSION

The State Water Resources Control Board's (SWRCB) Division of Water Rights has received a
complaint on behalf of the Klamath Forest Alliance (KFA) regarding your diversion of water
from Stanshaw Creek, a tributary to the Klamath River. In a letter from their attorney, your
water rights are questioned and it is alleged that your diversion is unreasonable in that it
compromises the downstream fishery. '

Enclosed for your review is a copy of the June 14, 2001 letter, an "Answer to Complaint" form,
and an information pamphlet. Please use the form to respond to the allegations within 15 days
from the date of this letter. Upon receipt of your responses, all items submitted by each party
will be evaluated to determine whether further action is required by the SWRCB.

If you have any questions regarding this matter, please contact me at (916) 341-5307.
Sincerely,

ORIGINAL SiGNED BY

Michael Contreras
Complaint Unit

Enclosures

cc: See next page.

.California Environmental Protection Agency

"The energy challenge facing California is real. Every Californian needs to take immediate action to reduce energy consumption.

y or a list of simple ways you can redifce demand and cul your energy c ) -, N s (Y. A
Ao by 000973
SURNAME ‘ %, | l I
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-Doug and Heidi Cole 2

cc: Department of Fish and Game
Environmental Services
c/o Mr. Ron Prestly
601 Locust Street
Redding, CA 96001

William M. Heitler, District Ranger
U.S. Department of Agriculture
Orleans Ranger District

P.O. Drawer 410

Orleans, CA 95556-0410

National Marine Fisheries Service
Santa Rosa Field Office
Attention Tim Broadman
Attention Margaret Tauzer

777 Sonoma Avenue, Room 325
Santa Rosa, CA 95404

Mr. Jim De Pree

Siskiyou County Planning Department
P.O. Box 1085

Courthouse Annex

Yreka, CA 96097

Mr, Konrad Fishef
3210 Klingle Road NW
Washington, D.C. 20008

Robert E. and Mary J. Young
c/o Thomas W. Birmingham
770 L Street, Suite 1200
Sacramento, CA 95814

Law Offices of Donald B. Mooney
129 C Street, Suite 2
Davis, CA 95616

bcc:  Robert E. Miller (REM)

Mcontreras\Ifischer
D:\mc\cole 6/29/01
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Q State Wter R’esourées Contr.Board _y

" Division of Water Rights
1001 I Street, 14* Floor « Sacramento, California 95814 +(916) 341-5307

Winston H. Hickox Mailing Address: P.O. Box 2000 « Sacramento; California « 95812-2000

Secretary for
Environmental
Protection

FAX(916)341-5400 » Web Site Address: http://www.swrcb.ca.gov
Division of Water Rights: http://www.waterrights.ca.gov

JUL 02 2001
Mr. Doug and Ms. Heidi Colé

92250 Highway 96
Somes Bar, California 95568

Dear Doug and Heidi:

WATER RIGHTS COMPLAINT SUBMITTED BY THE KLAMATH FOREST ALLIANCE
ALLEGING UNREASONABLE DIVERSION

The State Water Resources Control Board's (SWRCB) Division of Water Rights has received a

complaint on behalf of the Klamath Forest Alliance (KFA) regarding your diversion of water
from Stanshaw Creek, a tributary to the Klamath River. In a letter from their attorney, your
water rights are questioned and it is alleged that your diversion is unreasonable in that it
compromises the downstream fishery. ; '

Enclosed for your review is a copy of the June 14, 2001 letter, an "Answer to Complaint" form,
and an information pamphlet. Please use the form to respond to the allegations within 15 days
from the date of this letter.” Upon receipt of your responses, all items submitted by each party
will be evaluated to determine ‘whether further action is required by the SWRCB.

If you have any questions regarding this matter, please contact me at (916) 341-5307. 7

oAb

Michael Contreras

Sincerely,

- Complaint Unit

Enclosures

cc: See next page.
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- Célifornia Environmental Protection Agency

"The energy challenge facing California is real. Every Californian needs to take immediate action to reduce energy consumption,
For a list of simple ways you can reduce demand and cut your energy costs, sée our Web-site at http://www.swrcb.ca.gov.”

Gray Davis

Governor
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Doug and Heidi Cole 2

cc:

J

Department of Fish and Game
Environmental Services

c/o Mr. Ron Prestly

601 Locust Street

Redding, CA 96001

William M. Heitler, District Ranger
U.S. Department of Agriculture -
Orleans Ranger District

P.O. Drawer 410

Orleans, CA 95556-0410

National Marine Fisheries Service

Santa Rosa Field Office

Attention Tim:Broadman

Attention Margaret Tauzer i
777 . Sonoma:Avenue, Room:325- ; 7. s
xSanta Rosa CA. 95404 BT R
Mr J1m De: Pree P ~
Slsklyou County Planning Department
P.O. Box 1085

Courthouse Annex

Yreka, CA 96097

Mr. Konrad Fisher-
3210 Klingle Road NW
Washi‘ngton,‘ D.C. 20008

Robert E. and Mary J. Young
c/o Thomas W. Birmingham
770-L Street, Suite 1200
Sacramento, CA 95814

Law Offices of Donald B:'Mooney

, 129 C Street, Suite.2 .

Dav1s \CA. 95616
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[Rober.E. Miller - RE- Stenshaw __ . , ‘ Page 1]
EXE WR-6

From: "Ditchwebmaster" <ditches@cwo.com>

To: "Robert E. Miller" <REMiller@waterrights.swrcb.ca.gov>
Date: Thu, Jun 28, 2001 6:42 PM

Subject: RE: Stenshaw

Rob -

Below are the excérpts from: Gudde, Erwin Gustav. "California gold camps : a
geographical and historical dictionary of camps, towns, and localities where
gold was found and mined, wayside stations and trading.centers." Berkeley :
University of California Press, ¢1975. x, 467 p. : ill. ; 27 cm. Please cite

the source if you use the text in a publication:

Stenshaw [Siskiyou]. On Klamath River, above Somes Bar. Placer mining was
carried on until the end of the century (Register, 1898). Shown on USGS
Sawyers Bar 1945 quadrangle. Stenshaw Placer is listed in Mining Bureau
reports until 1935. The name is also spelled Stanshaw.

| suggest that you check out this register at the State Library, Gov't
Publications section:

Register, of mines and minerals : county of Siskiyou, California /, issued by
the State Mining Bureau. [San Francisco, Calif.] : The Bureau, 1900
(Sacramento-: A.J. Johnston, Superintendent State Printing) [49] p., [1]
folded leaf of plates : 1 folded map ; 23 x 30 cm.

CSL State Lib - Govt Pubs

N400 .R3asis

Shelved at Information Desk. Map has been removed, encapsulated and is
located in Reference Room; Another copy of report in Register of mines and
minerals, N400.R3 v.1. ’

Various information was included in these Registers, depending on the type
of mine:

1) lode mine - whether there was a stamp mill (or other mechanical works__
and how it was powered (e.g. "water")

2) drift mine - the source of water to run the stamp mill

3) hydraulic mine - the quantity, source, and other data on the water

_supply.

You might also contact the librarian at the Division of Mines and Geology
Library ((916) 327-1850), and ask for help investigating the mine's history.
There are many circa-1900s DMG reports there that have lists and
descriptions of the various mines, by County.

Thank you,-
Craig Crouch

5307 Hawkhaven Court
Rocklin, CA 95765
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@ State" ater Resources Contg Board

Division of Water Rights

. . 1001 I Street, 14™ Floor * Sacramento, California 95814 » (916) 341-5300 .
Winston H. Hickox . Mailing Address: P.O. Box 2000 + Sacramento, California + 95812-2000 - Gray Davis
Secretary for FAX (916) 341-5400 « Web Site Address: http:/www.waterrights.ca.gov Governor
Environmental
Protection

The energy challenge facing California is real. Every Californian needs to take immediate action to reduce energy consumption.
For a list of simple ways you can reduce demand and cut your energy costs, see our Web-site at htip.//www.swrcb.ca.gov.

JUN 2 2 2001

" Mr. Konrad Fisher
3210 Klingle Road NW
Washington D.C. 20008

Deaf Mr. Fisher:

APPLICATION 29449 OF DOUG COLE ET. AL. TO DIVERT 3.0 CUBIC FEET PER
SECOND (CFS) OF WATER FROM STANSHAW CREEK TRIBUTARY TO KLAMATH
RIVER IN SISKIYOU COUNTY FOR GENERATION OF 33.9 KILOWATTS OF

i ELECTRICITY

Per our phone conversation on 21 June, 2001, I have enclosed text, tables, and a map from the
May, 1965 bulletin authored by the Department of Water Resources (DWR) entitled "Land and

"Water Use in the Klamath River Hydrographic Unit" (Bulletin No. 94-6) that is pertinent to the
above mentioned application. As you will see in Table 4 on page 58 of the copied report, the

~_type of apparent water right is incorrectly listed as riparian. Page 31 states, "Those [diversions]

which have been neither adjudicated nor based on appropriations [water right applications or pre-
1914 appropriations], but for which the area of use is apparently riparian to the streams or which
the owner claims to be riparian are listed as 'riparian.' " Either DWR incorrectly came to this
conclusion or the owner incorrectly stated that it was a riparian right. It is interesting here to
note that neither the owner at the time, L.H. Hayes, nor the previous owner, McMertree, listed
this right as a pre-1914 appropriation even though the indicated date of first use on the table is
"About 1800."

As you will also see in the enclosures, 362 acre-feet (af) was measured at the nozzle in 1958;
this would be the amount of water that was put to beneficial use. This calculates to a daily -
average beneficial use of:

362 af/yr + 365 days/yr = 0.99 af/day
0.99 af/day + 1.98 af/day/cfs = 0.50 cfs

Average instantaneous flow per month could also be calculated using data from Table 5. Small
domestic use is not calculated in this figure, although that would be negligible at less than 10
af/yr. I also assume that seepage losses are not figured into this since this is measured at the
nozzle rather than the point of diversion, but I would not expect seepage losses to nearly
approach 2.5 cfs.
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Mr. Konrad Fisher 2 JUN 2 2 2001

Please also note that: 1) 1958 was an "unusually wet year," with Klamath River flows néarly
double that of the average annual flow, and 2) 6 kilowatts of electricity were generated by the

- diversion in question. Hence, an average rate of 0.5 cfs through the nozzle was probably all that
was needed to generate 6 kilowatts, and this lower rate was not the result of low flows available
for diversion from Stanshaw Creek.

If T can be of further assistance, please call me at (916) 341-5392.

Sincerely,

GRIGINAL SIGNED BY.

Robert E. Miller

- Environmental Specialist II
Environmenta] Review Unit 2
Enclosures

Nwe

RMILLER:1lv 06/22/2001 -
- w\envirodrv\rem\a29449 letter to fisher
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Q State \Qter VResources Contr&oard
' | —

Dlvmon of Water Rights
’ v 1001 I'Street, 14" Floor * Sacramento, California 95814+ (916) 341- 5307
Winston H. Hickox Mailing Address: P.O. Box 2000 * Sacramento, California.« 95812-2000 Gray Davis
Secretary for FAX (916) 341-5400 « Web Site Address: http://www.swrcb.ca.gov Governor
- Environmental' Division of Water Rights: http://www.waterrights.ca.gov ’
Protection
To Attached Mailing List

The Division of Water Rights (Division) received a complaint against Doug and Heidi Cole on
June 18, 2001, lodged by Don Mooney, legal counsel representing the Klamath Forest Alliance
(KFA). On August 20, 2001, an Answer to Complaint was received from Janet Goldsmith, legal
counsel for the Coles. Based on a short telephone discussion with Mr. Mooney prior to him
leaving on vacation, we do not believe that Ms. Goldsmith’s response adequately resolves the
complaint filed on behalf of the KFA. Therefore, unless notified to the contrary, the next step in
the complamt process is to schedule a field 1nvest1gat10n

We propose to conduct thls 1nvest1gat10n on Wednes_day, October 17, 2001. We would like to
have all interested parties meet at the Marble Mountain Ranch at 9:00 a.m. on that date. Because
 the issues raised by KFA relate to the health and well being of anadramous fish, we would
appreciate the participation of represenitatives from the National Marine Fisheries Service and the
. California Department of Fish and Game. We will be-inspecting both Starishaw Creek below the
© point of diversion and Irving Créek below the point where diverted water is released to this creek. -
Because the ditch heads on Forest Service property, we would also appreciate the partlcxpatlon of
a representative from the U.S. Forest Service. If these agencies do not participate in this
_ investigation or make other arrangements for thelr input, we will assume that they have no
. posmon or mterest in this matter. - :

If th1s date 1s unworkable for any party, please let me know what alternate dates are better.

‘However, Division staff believe that this investigation must be conducted before the onset of
winter rains. Therefore, we are not willing to postpone this investigation beyond October 26th.

Please let me know if you inténd to participate in the October 17th investigation, of'if some other -

date/time during that week would be preferable. I can be reached by telephone at (916)-341-5307,
or by e- -mail at mcontreras@waterrights.swrcb.ca.gov. . .

Sincerely,

Michael Ccntferas

Aftachment

California Environmental Protection Agency

s 5 NP, Lall . [I7 IS TANOON B8 ~ n“-

WEGLIONECetlfrmiamisrent=—ivery ; : . ; ;
For a'list of sitgple ways you can red1rce demand and cut your energy costs, dee our Web-site at http:/fwww.swreb.cd.gov." 000981
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E A LAW &FICES OF- DONALD B l\%ONEY

S .. 129 C Street, Surte 2
'DONALD B. MOONEY - : Davis, California 95616

| S Admitted in California and Oregon * . Telephone (530) 758 2377 R - ’ AN \' .
AR e T T : : Facsimile .(530)-758-7169 - . ) S
dbmooney@dcn davis.ca.us ) : o L
v. P .( . ~ . ‘ B
S el : 'June 14, 2001

Harry M Schueller Chief

Division of Water Rights

. State Water Resources Control Board
P.O. Box2000" .
Sacramento CA 95812 2000

% R Unlawful Dwerszon of Water by Doug and-Heidi Cole from
., ‘Stanshaw Creek

L Dear Mr Schueller o o '

3 ThlS letter is wrltten on the behalf of the Klamath Forest Alhance (”KFA”) R Ry
S regardmg the.unlawful diversion of water from Stanshaw Creek, a trlbutary tothe = .- 7 5.
- +Klamath Rivers KFA seeks to protect the public trust and env1ronmental resoutces: . " . , -
. of Stanshaw Creek and the Klamath River. To that end, KFA requests‘that W1thout oy
' *~ -any: further’ delay. the State Water Resources Control Board’s Division of -Water ./ -
‘ ~ Rights: (”SWRCB”) issue anl order that. dlrects Doug and Heidi Cole to cease and _
R desrst ‘their unlawful d1vers1on of water from Stanshaw Creek, as such diversion .’ et
S §~< adversely impacts pubhc trust resources, mcludmg butnot hrmted to coho salmon
-a federally listed species.
. Although the Coles diveft up to 3:0:cfs from Stanshaw Creek the. Coles do
' - hot possess.an appropriative-water- right to divert this quantity ofwater. (See; letter
+-dated September 15,.1998, from HarryM. Schueller to Doug'Cole, ‘Regarding: -
s Unauthorized Diversion - Stanshaw Creek in Slsklyou Couinty (“Schueller Letter”)
~ For your.conyenience a copy of your letteris. attached as Exhibit A'to this letter:)
" T the extent that the Coles diverf water based upon a claim to a pre-1914¢ C
approprlatlve water rlght California water law limits any : such water rightto the* ;. P
.+ “amount of water put to coritinuous, reasonable and benéficial use. regardless of«the I
©+ V.. original. Wwaterright. (See Water Code, §1240; Smith-v. Hawkzns (1895) 110 Cal. 122
e 127) Accordmg to the SWRCB's Division of Water Rights, any claim the Coles. -
"+~ ' ‘may haveto a pre-1914 approprlatlve water is limited to the Coles’ historic
- domestic and irrigation use. The SWRCBhas-quaritified such use to'be 0.1 cfs.
_ (See Schueller Letterp. 1 & 2)- This’ quantity is based on the yet unsubstantlated 7
~ assumnption-that the Colés are successors in interest to Sam Stanshaw’s water ’ ”.,j- W
“rights as established in a March:25, 1867 letter by Mr. Stanshaw (See copy of the N R
March 25 1867 Stanshaw Water Rights Notice attachéd as Exhibit B to thrs letter )

" The Coles however, have failed to provide any ev1dence to the SWRCB that N
the. Stanshaw Water nght Notice apphes to their land. Unless the Colescan.’ = "~ . .
. substantiate, the assumptlon that Stanshaw Water nghts Notice apphes totheir - ¢ . 0
property any drversmn of- water by the Coles from Stanshaw Creek. v1olates t - o

~

e , . ‘ T+ -000982
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~June14,2000 - T Coe e e
Page2 o o o ‘ . R R R
L e Cahforma'Water Code  section 1200 et seq It should be noted that former water R

SR dlversmn dltches ‘and. prpes, large rock prles and‘abandoned. mining: equlpment ‘ : ST *
A .. ‘indicate that: large scale’i minihg and‘water consumption from Stanshaw Creek S S
' T E el took place on’'the land now owned by the Fisher: Family, not the Coles.™ . "~ ", 0 e

"“Furthermore, Stanshaw Creek-itself flows through thé. former and not the latter. If T coLn
* the:Coles can prove that they ate: successors to- Stanshaw s water r1ghts then: any LT
L d1vers1on of water in‘excess of resultmg pre-1914 appropr1at1ve “Water rrght of ..~ X
et ; approxrmately 0.11 cfs v1olates Watet Code,séction 1200 et seq. In e1ther event, the o .
R '.’ .. """ Coles do not possess an. appropnatlve water right to support their current water S
P [ ' d1vers1on practlces and such practlces are contrary to law - e :’:;- cm T Ly
R PPV Z; As the Coles do not possessa valid water right for the1r current d1ver51on of :

Lo water~ the Coles filed an: apphcatlon to approprlate'water seekmg todivert3cfs: .. "f S -
’ g from Stanshaw Creek via a fliime wh1ch is 12-iriches deep, 24-inches-wide, and \ i TR \“, o

Ve -5,200 féet long then' through a penstock of 16-inch diameter, 455 foot long steel-" oy
S ' " ‘pipe from Stanshaw Creek, a tributary to the’Klamath River; in SlSklyOLl County SR
LR LT (Appl1cat10n to, Appropnate ‘Water No: 29449). According to'the. Cole’s. . .~ " ; v
oo ;; . apphcahon the. penstock.uitilizes 200 feet'of fall to generate ¢ a maximum of 3397 LT e
¥ 7 kilowatts at 80 percent efficiency ata- hydroelectnc plant’ above! Trving Creek: The o ’*,,"'_,"-*'; . ¥:
T “water is then feleased into Irving,. Creek arid ‘then into the Klamath River. Despite .. "= "
IR . the fact that.the Coles-have not obtairied a water rights permit from the SWRCB for R
e ’the d1\qer510n of water; the Coles contmue to divért up to 3 cfs from Stanshaw .’ . . _.jf R BT
RS Creek P : : l e T e

. - LR R
. I3 R < 3
¢ L L . s

el { T In the Fall of 2000 the Cahforma Department of FlSh and Game (”DFG”) S Tl e
- o obtamed an m]uncnon against the'Colés for- ‘violating’ sections 1603 ‘and 5937 of the LT
LT Ry . Fishrand Gare Code: The m]unctlon required- that the Coles remove portions of “ s .
et e the dam- ‘that’ they had constructed in'Stanshaw, Creek. The Coles used this 1llegal el

’ ; obstructlon to'pool water-in order to: assist thelr diversion from Stanshaw Creek. It : PR
R muist be noted, however, that the injunction obtamed by DFG applies: only tothe:” . AT

S ;:".-“ 1llegal obstruct1on in Stanshaw Creek and, does not address the’ unlawful- d1ver51on hb e

T vt of water. Tt is KFA's understandmg that-even though thé Coles'or DFG mayhave, =~ " as
P TR f modified the diversion striictute as requlred by thé injunction, the. Coles«contmue S et 0
o S to drvert water in excess of any pre -1914. approprlatlve water rlght . RN ST e

; S : In your September 15, 1998 letter to the Coles, you stated that W1th1n 45 L l ' ’;;f 2

U days of your letter, the Coles must provide information'to: the Division’of Water S RO
s Bl nghts substant1at1ng thelr claims to a: pre-1914 approprlatlve water nght for the1r e
Yoo R On November 15,1999, the SWRCB granted the Coles request for the reglstratlon ofa - 7 “'1: :
U f “small domestlc use pursuant to Water Code:section 1228 et seq. (Certificate No. R'480, R
s Apphcatlon 30945R) The Coles’ small domestic use reglstranon limits the; Coles dlversmn to- 10 T SR
R ~‘. . racre-feet per annum (“afa”) and does not allow hydroelectrlc generation as a purpose of use. The sV T
R "#.. .- Coles’ currént water‘diversion practices far exceed the- 10-afa limitation. For instance/ata- ' IR S S
TS E" dlversmn [ate of 2.5 cfs, the Coles”exceed, the 10-afa limitation'in ]ust4 days. Addltronally, ther-= *° .o 7
Te T “““Small Doiriestic Use Registration requires that the Coles’ obtam allnecessary fedefal, stateand~, = -, .= "%
T, local approvals Wthh the Coles have falled to do. .- . o T, ; " (}‘_" L Ve
) o+ u’ . ¢ >, "\l ' * r :':A v (v‘ !
g 3 N o - Tk A‘.‘ )
P _ 000983 S
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&

current water.diversion. .If the Coles failed to provide the requested information,
" the matter would be referred to the Division of Water Rights’ Complaint Unit to
consider‘appropriate enforcement action. It is our undérstanding that'although.
two and one-half yéars have passed since your letter to the Coles, the Coles have"
_ not prov1ded the requested information. Despite the Coles’ failure to comply with”
_ your requést, this matter has not been referred to the Complaints Unit and the, )
Coles continue to unlawfully divert water from Stanshaw Creek.

In many instances the unlawful diversion of water may not havé a:-
51gn1f1cant impact to pubhc trust resources and other legal users of water while an
apphcatlon to appropriate is reviewed and considered by the SWRCB. Inrsuch. -
instances, it is our understanding that the SWRCB’s informal practice is to allow
such diversions to continue until the application to appropriate has been denied or

o approved In the present situation, however, the Coles’ unlawful diversion has -

significant impacts to public trust resources and may result in a violation of section - -
9 of the federal Endangered Species Act,16 U.5.C. § 1538. 2

Stanshaw Creek and the Klamath River contain coho salmon (Oncorhynchus
kisutch) which are in the Southern Oregon/Northern California Coasts ESUand
are listed as threatened under the federal ESA.See 50 C.F.R.§ 102(a)(4). Ina letter -
* dated October 5, 2000, from William M. Heitler, District Ranger to Doug and Heidi
Colé; Mr. Heitler stated that the National Marine Fisheries Service (“NMF5”)and
- DFG-are concerned-that the amount of water being diverted from Stanshaw Creek

.‘g: . is adversely affecting coho salmon. (A copy of Mr. Hietler’s October 5, 2000 letter
" - is attached-to this letter as Exhibit C.) Stanshaw Creek alsd contains steelhead

(Oncorhynchus mykzss) which are in the Klamath Mountains Province and are listed
as candldate species under the ESA and a species of concern to DFG.
As the Coles unauthorized diversion of water poses a significant risk to
*publictrust resources in and along Stanshaw Creek and the Klamath River, -
including but-not limited to the impacts to coho'salmon, a federally listed spec1es
KFA respectfully requests that-the SWRCB follow through on its September 15,
1998 letter and immediately refer this matter to the Complamt Unit. KFA also

2 The courts have ruled that when a state affirmatively allows fishing activities to occur. 3
through licensing or other measures, and those activities arelikely to result in entanglement ¢ of

. protected species, the responsible.agency is in violation of the section 9 take prohibition. (Strahan
v. Coxe, 127 F.3d 155, 163 (Ist Cir. 1997), cert. denied, 119 S.Ct.81, and cert. denied, 119'S.Ct. 437 -
(1998).) .The same rationale that caused the court in Strahan to find tHat Massachusetts violated
the: Endangered Species Act by licensing gillnet and lobster pot fishing likely to result in the

- entanglement of right whales applies to the SWRCB’s decision to allow the Coles to continué
dlvertlng water from Stanshaw Creek; even though the SWRCB has concluded that Coles do not

" possess an appropriative water right. In addition, recent case law confirms that the fallure of
government entities to prohibit or restrict activities that are llkely to take listed spec1es canbea
violation of section 9 of the Endangered Species-Act. (Loggerhead Turtle v. Volusia County, 148
F:3d 1231 1249 (11th Cir. 1998), Cert. denied, 119 S.Ct. 1488 (1999).) .

- 000984
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L requests that the SWRCB direct the Coles to cease and, desist from any further. -

..diversion of water from Stanshaw Creek-in excess of'an established pre-1914 water - .,
r1ght ‘until the SWRCB has the opportunity to review and consider the Coles”
App11cat10n to Appropriate Water and the associated, protests as wellagany-- . . . =
b1010g1ca1 assessment prepared by the Uruted States Forest Serv1ce and a brologlcal
opmlon prepared by NMFS. ‘ T

-~ P

PR :
= A

e Please ‘do not hesitate to contact me if you have any questions- regardmg .
th1s matter I can be reached at (530) 758-2377. - PR

‘ ‘} ) ly. yours, : ‘,
: , I RAEL 7D ;
: ona d B Mooney ,
R Attorney - .
) ° . . 5 . !

cc:- - FelicePace. : - |

" Robert Miller ’ n "I o /

.Charles Rich N . . _
. " - ” . - - . N
‘ Larry Allen . . ..
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. : 3 : DFG R1 REDDING - ?;:1
§ 7 7 State Water Resources Control Board o
- Joka P. Caffrey, Chalrman -
;.; - 901 P Svent~ s-—-nm mmmm PAX 916) 657-1a28 ’ m‘
./ ma&wvuﬂvb——.m-u.uw U— VC ¢ ‘/C
_— p—— tn Raply Refer
SEPTEWBER 15 N8 RECEIVED 10c332:CM:29449, 29450
| o - Jun26 20008 . .
Doog Cole, Heidi Cale, - Fiame CPTOnAL, PO O (8%) . :
Norman D, Cale, Caoline Colo | Nst' M50 1 FAX TRANSMITYAL  [rowm- %
_d,,"mwm";: T pusad fisker T W Tauze:

Somes Bar, CA 93568 -/ — QL%’/"
) P ¢ o J .
Dear Mr. Calo: nm"m".m.mi ,.g..-'z "‘q mla% mr AT T
)04"/ [/é"’t””
UNAUTHORIZED DIVERSION-~ST. ANSHAW CREEK IN SISKIYOU COUNTY
Xundnmdmuycuhwbunhzwlvuhnwhgdimwmmcmﬁmnf
Water Rights (Division) regarding your diversion snd use of wezer from Stenshaw Croek in
Sisidyou county. It is my unduessending that you havy on file with tho Divisioa, two panding
spplicssions tv spproprinte water, numbered 29449 and 29450. " These applications were filed by
the previous owoer of your property in Somes Bar, Califomnis to suthorize his diversions from
\_/mﬁv&mrmumibpmwlnnhymmm ‘You alaim pre-1914 appropristive
" rights as & basis for your ongoing and, apparently incressing diversions for domestic use and
hy&uhmcpommuywmewmdnmmmw”wm ‘

TodMMD:ﬁ:hnMMm&gbmﬂmpwdemmymdnw
appoer 1o have a valid pre-1914 claim for the watey you are cusrently diverting. Ths Division bss

- supplied you snd your attomey with evidense to show that the uppar Uimit of your claim of
pre-1914 appropriative rights ia 0.49 cubic fost per second (cfs), contimuwus flow and raay
_approprintaly be.oaly 0.11 cfs . This assection |3 based upon information contained within the
" May, lmwww&abmofwmmmdequaUumb o
Kiamath River Hydrographic Unit” (Bulletin No. 94-6), This publication listy the propesty, - :
which you now own and statss tha e 1otal emount of water diverted far irrigation, domestic,
stockwatering, and power production toaled 162 sape-fser, amarually. This toml usage equatres to
1 contimucus Sow rate of spproximately ' cfs. This information was verifisd by
Mr. Maevin Goss, Forent Sexvios Hydrologjst, who lived on your propesty while it was under
prior ownership. Mr, Goss evalusosd ths Sow capacity of the ditch as wel] a3 measuring the -
acteal mount of Watcr put to use genorating power, and found that watsr had beoa uscd at s rats
0£0.99 cfs'for mnyy yuare. Mr. Goss determined the flow capacity of the ditch ta be 1.25 cfs,
limihdbyllowpointlndwehmml_

Plummmuwwwwmbmmnummuumy ©
of water put to continuous, roasonable end bmeficial use regardiers of the original “face value \lt

~_ ofthe spprapristion. Your prodecessoy in interesy, M. Ym.submimdueowofnmog\
appropristion

notice bty Samuel Stanshew deting well fato pro-1914 timas, claiming @(. \e‘@
< -* I':) . ) = é&a
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Oct 19 .00 11:31a th Fisher ‘ 530‘7099
. ‘99/12/2808 13:50 2449972

600 minar's inches (15 cf) of water fom Stapsbaw Crevk for mining parposcs. You claim w be

¢ sucoessor ia interest to Mr, Stunsimw’s water rights. Although you bave subraitted o
* _ infonustion 0 Juggest thas those sights ever pertained w your parcel of land, te Division ia

willing to sccept, given that you are the cumrent operator of sn obviously old ditch en

Stanshsw Croek, that you ave the sucosssor iy interest to M. Stanshaw’s watar rights. Howgver,
you are not catitied to the entire 15 cfs approprixtion described in Mr. Staushaw's original
natoe, due to the dooumented failure of the revious lmndowners to apply that zmount of water
to beneficlal ure; sdditionally, your ditch iy aoc capable of carying thet much water and
expension of the ditch does oot allow you to recisim water previously lost by noguse. Al
eppropristive water rights are limited a3 to both amount and season to the emounts actually used,
which has baeny documonted, in your oase, 43 a meximum of 049 <fs fbr power gencration and
demestic purposes. :

On Septomber 23, 1997 an engineer fiom this office visitad your site and obscrved that you were

" diverting wator from Stanshaw Creek to supply your hydroelsotric power plant. No

p-2
page @2 WR6
o —— T T e mrnn Y cebasalen . ) woué
. JUN-26—~2000 @9:39 DFG Rl REDDING P.g2
[ ” . . B »
Mr. Doug Cole 2- SEPTEMBER 1 5 W98

meastrements were takesn at that tizne, but it was the ophndon of the engineer that your diversions -

" were well im excess of 0.49 cfs. Based upoa the obhsesvations made during thiy visit,

Division stff bas attammpted to help you understand the mitations of your clasimed right and the
noed fur the two pecding applicetions. This subjcct has been discarssed in considerable detail
with your attoraey. You costinue to maintain that your currcat diversiogs axc authorived by your
"pre-1914 rights”™. Az you have been advised by my stxff, your “pro-1914 righs”™ e probably
limited to your domastic and irrigstion noeds, which smownt to approximately 0.11 ef5. Og
Junsc 3, 1998 an cnginosr from this Division measured the flow rate in your ditch (Jocuted upon
me)MWMMMMZAchMWMboW
mhydmahmicmplm

" The Diviston has received a feport from the Department of Fish and Game that you have recently

coustructed § ropervaly upot your propesty. [t is difieult to envision how such s reservoir, -
conswucied in 1998, could be auxhorizad by & pre-1914 appropristive right. Although a pre-1914
right may bo changed as to purpose of use, place of use, or point of diversiop without the
approval of this Division, such a change cannot serve to Increnss the amount of the right. The
construction of a new reservoir is geneyully considered W | hunmcmsem:wmr wund
umnywqmm the. mlngo{auw application 1o eppropriate water.

Atﬁaadmc.&cmﬂmbwﬂlhgmm.ppmonZMSO filed for 0.1 cfs for douuﬂc
and irrigation use, a5 3000 85 you complete and submit the ancloged Request for Cancellation

_form and the Statement of Watar Diversion and Usa form. 1t would sppear that the diversion of

this water is suthorized under your pre-1914 clalm of right Thcre is no information in our files
to indicats that sy diversion in excess of 0. 11 efh is suthorized under your pre-1914 claim.

, [ recommend ez you work with my ssaff 10 peooess applicstion 29449. la the
mmdomwhhmmqpummzmmpmeHmcmMmyom
alloged pre-1914 claim of right including » discussion of the rocemtly constructed reservolr
(capacity, smowmt and sosson of use, basis of right). Suck evidence should clearly show the
extont water Was contimuously used from the time of the appropriation to the present. Our files
indicate that the bydrocicctric plant was installed in:the 1940° 3, 30 you may wish to substantiate
the use of this water berween 1914 and 1950. Any claim In axcoss of 0.49 cfs should be
sccomperied by substantial evidenoe to refure the Department of Water Resom Bulletin 94-6
uwelludle testimony of M. Gon

000988
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Mr. Doug Cole -3-

If the Divisian fails to receive the following within 45 days of the date of thix letter, this matter
will be referred to our Complaints Unit to consider appropriate enforcement action which may
iuolude the immposition of Administrative vadLub!lmu(am)ofwtoSSWpuduyfot

coutinusd unanthoziand use of weter:

1. Dmﬂmulomofyww unthuwf.mdbuuofddnmm‘wm.
. E-Mmhwmhmtunudmdwuoummm
completed along with the required fees.

PAGE B3
Quud

P.al

SEPTEIBER‘I 3N%8

2 mmwmmmﬁﬁmummummumzsm-;fm

- Mm@aMMMm&motwmmmmb
" maigtxined in time and amousnt since Decamber 19, 1914;

3. Completed Raquest for Cancellation form ralating to app uuﬂmZMOuleun
Wm«wwmmndmﬁrmm@u
use of water. . Pleaze note thal, in aceordanos with Section 3105 of the Water Code,
the Divigion is asahorizad to investigate and deiermine the facty relating to your
diverston, a1 your expenss. {f You do nos submil a properly cmlelcd&almmq{
Water Diversion and Use within 60 daya.

If you liave my farfher questioas, Chris Murray, the caginosr assignod 1o this cass, can be
reached 2 (316) 657-2167.
SMYv_

ORIGINAL S\GNED BY:

Harry M. Schucller, Chisf
Division of Waser Rights

Enclosures

CHRTIHED _

ce: -.;y Smith, Begq.
1041 East Green Steoet, Suite 203
Pasadena, CA 91 l06-2617
Departmem of Pish and Gane

/ Enviroaments! Services
/o Ms. Ron Pregtly .

ToTA. #.283
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United Stat . ' Forest Six Rivers Orleans Ranger District
Departmentipf | . Service National P.O. Drawer 410
Agriculture . Forest Orleans, CA 95556-0410

(530) 627-3291 Text (TTY)
(530) 627-3291 Voice

File Code: 2700
o ' | Date: October 5, 2000
Doug and Heidi Cole ' ' - o RECEEVED X |

Marble Mountain Ranch : . . :
Somes Bar, CA 95568 ‘ o . - 0CT 06 2000

Nat'l Marine Fisheries Svc
: Arcata, CA

Dear Doug and Heidi,

It has come to my attention that you have been diverting water from Stanshaw Creek to use at the
Marble Mountain Ranch. We have no record of a Special Use Permit.for either the diversion
structure or the ditch that transports water from Stanshaw Creek to your property. A recent site
inspection of the ditch leads me to believe that it has been in use for a considerable period of
time. If the ditch has been in continuous use since before 1910, date the Klamath National

Forest was proclaimed, you may be eligible for a free special use permit.

The National Marine Fisheries Service and California Department of Fish and Gar;ie are
concerned that the amount of water being diverted from Stanshaw Creek is adversely affecting a
threatened and endangered species, specifically the coho salmon.

Since it appears that your dlversxon structure and ditch are not authonzed they must be removed
within 30 days. If you have perm1ts or other legal documents that provide for this use, the
Forest Service needs copies so we can determine if this an appropriate use of National Forest
land, authorize the use and provide for a dxversmn structure that will allow flows adequate for

‘the protection of the salmon.

If you have questions feel ﬁce to.contact me at the Orleans District Office. -

Sincerely,
/s/ William M. Heitler

WILLIAM M. HEITLER
District Ranger.

Caring for the Land and Serving People Printed on



LAW ‘-‘FICES OF DONALD B. @oney |

129 C Street, Suite 2

DONALD B. MOONEY : Davis, California 95616
Admitted in California and Oregon Te[ephone (530) 758-2377

Facsimile * (530) 758:7169 -
dbmooney@dcn davis.ca.us .

Iune 14, 2001 S

Harry M. Schueller, Chief

Division of Water Rights

State Water Resources Control Board
P.O. Box 2000

Sacramento, CA 95812-2000

Re:  Unlawful Diversion of Water by Doug and Heidi Cole from -
Stanshaw Creek

“v Dear Mr. Schueller:

This letter is written on the behalf of the Klamath Forest Alhance (”KFA”) '
regarding the unlawful diversion of water from Stanshaw Creek, a tributary to the
Klamath River. KFA seeks to protect the public trust and envuonmental resources
of Stanshaw Creek and the Klamath River. To that end, KFA requests that without
any further delay the State Water Resources Control Board’s Division of Water
Rights (“SWRCB"”) issue an order that directs Doug and Heidi Cole to cease and
desist their unlawful diversion of water from Stanshaw Creek, as such diversion
adversely impacts public trust resources, including but not limited to coho salmon,
a federally listed species.

. Although the Coles divert up to 3.0 cfs from Stanshaw Creek, the Coles do
not possess an appropriative water right to divert this quantity of water. (See letter
dated September 15,.1998, from Harry M. Schueller to Doug Cole, Regarding:
Unauthorized Diversion — Stanshaw Creek in Siskiyou County (“Schueller Letter”)
For your convenience a copy of your letter is attached.as Exhibit A to this letter.)
To the extent that the Coles divert water based upon a claim to a pre-1914
appropriative water right, California water law limits any such water right to the
amount of water put to continuous, reasonable and beneficial use regardless of the
original water right. (See Water Code, § 1240; Smith v. Hawkins (1895) 110 Cal. 122,
127.) According to the SWRCB'’s Division of Water Rights, any claim the Coles
may have to a pre-1914 appropriative water is limited to the Coles’ historic
domestic and irrigation use. The SWRCB has quantified such use to'be 0.11 cfs.

.(See Schueller Letter p. 1 & 2)° This quantity is based on the yet unsubstantiated
assumption that the Coles are successors in interest to Sam Stanshaw’s water
rights as established in a March 25, 1867 letter by Mr. Stanshaw. (See copy of the
March 25, 1867, Stanshaw Water Rights Notxce attached as Exhibit B to this letter.)

The Coles, however, have failed to provide any evidence to the SWRCB that
the Stanshaw Water Right Notice applies to their land. Unless the Coles can
substantiate the assumption that Stanshaw Water Rights Notice applies to their
property, any diversion of water by the Coles from Stanshaw Creek violates

000994
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California Water Code, sectiont 1200 et seq. It- should be noted that former water
diversion ditches and pipes, large rock piles and abandaned mining equipment
indicate that large scale mining and water consumption from Stanshaw Creek,

took place on the land now owned by the Fisher Family, not the Coles.

Furthermore, Stanshaw Creek itself flows through the former and not the latter. If
the Coles can prove that they are successors to Stanshaw’s water rights, then any
diversion of water in excess of a resulting pre-1914 appropriative water right of

- approximately 0.11 cfs violates Water Code, section 1200 et seg. In either event, the
Coles do not possess an appropriative water right to support their current water
diversion practlces and such practices are contrary to law.

As the Coles do not possess a valid water right for their current diversion of
water, the Coles filed an'application to appropriate water seeking to divert 3 cfs
from Stanshaw Creek via a flume which is 12-inches deep, 24-inches wide, and
5,200 feet long then through a penstock of 16-inch diameter, 455 foot long steel
pipe from Stanshaw Creek, a tributary to the Klamath River, in Siskiyou County
(Application to Appropriate Water No. 29449). According to the Cole’s
application, the penstock utilizes 200 feet of fall to generate a maximum of 33.9
kilowatts at 80 percent efficiency at-a hydroelectric plant above Irving Creek. The
water is then released into Irving Creek and then into the Klamath River. Despite |
the fact that the Coles have not obtained a water rights permit from the SWRCB for
the d1\;er31on of water, the Coles continue to divert up to 3 cfs from Stanshaw
Creek.

In the Fall of 2000, the California Department of Fish and Game (“DFG”)

* obtained an injunction against the Coles for violating sections 1603 and 5937 of the
Fish and Game Code. The injunction required that the Coles remove portions of
the dam that they had constructed in Stanshaw Creek. The Coles used this illegal
obstruction to pool water in order to assist their diversion from Stanshaw Creek. It
must be noted, however, that the injunction obtained by DFG applies only to the
illegal obstruction in Stanshaw Creek and does not address the unlawful diversion
of water. It is KFA’s understanding that even though the Coles or DFG may have
modified the diversion structure as required by the injunction, the Coles continue
to divert water in excess of any pre-1914 appropriaﬁve water right

In your September 15, 1998, letter to the Coles, you stated that within 45
days of your letter, the Coles must provide information to the Division of Water
Rights substantlatmg their claims to a pre-1914 appropriative water right for their

N On November 15, 1999, the SWRCB granted the Coles’ request for the registration of a
small domestic use pursuant to Water Code section 1228 ef seq. (Certificate No. R 480,
Application 30945R). The Coles’ small domestic use registration limits the Coles’ dxversxon to 10
acre-feet per annum (“afa”) and does not allow hydroelectric generation as a purpose of use. The.
Coles’ current water diversion practices far exceed the 10-afa limitation. For instance, at a
diversion rate of 2.5 cfs, the Coles’ exceed the 10-afa limitation in just4 days. Additionally, the
Small Domestic Use Registration requires that the Coles’ obtain all necessary federal, state and
local approvals which the Coles have failed to do. .

000995



M. Harry M. Schudf) @ R
June 14, 2001 o
Page3 . ' : .

*

current water diversion. If the Coles failed to provide the requested information,

" the matter would be referred to the Division of Water Rights” Complaint Unit to
consider appropriate enforcement action. It is our understanding that although
two and one-half years have passed since your letter to the Coles, the Coles have
not provided the requested information. Despite the Coles’ failure to comply with
your réequest, this matter has not been referred to the Complaints Unit and the
Coles continue to unlawfully divert water from Stanshaw Creek.

In many instances the unlawful diversion of water may not have a.
significant impact to public trust resources and other legal users of water while an
applicatiorni to appropriate is reviewed and considered by the SWRCB. In such -
instances, it is our understanding that the SWRCB's informal practice is to allow
such diversions to continue until the application to appropriate has been denied or
approved. In the present situation, however, the Coles” unlawful diversion has
significant impacts to public trust resources and may result in a violation of section
9 of the federal Endangered Species Act,16 U.S.C. § 15382

Stanshaw Creek and the Klamath River contain coho salmon (Oncorhynchus
kisutch) which are in the Southern Oregon/Northern California Coasts ESU and -
are listed as threatened under the federal ESA. See 50 C.F.R. § 102(a)(4). In a letter
dated October 5, 2000, from William M. Heitler, District Ranger to Doug and Heidi
Cole; Mr.. Heitler stated that the National Marine Fisheries Service (“NMFS”) and
DFG are concerned that the amount of water being diverted from Stanshaw Creek
_is adversely affecting coho salmon. (A copy of Mr. Hietler’s October 5, 2000 letter
is attached to this letter as Exhibit C.) Stanshaw Creek also contains steelhead ,
(Oncorhynchus mykiss) which are in the Klamath Mountains Province and are listed
as candidate species under the ESA and a species of concern to.DFG.

As the Coles’ unauthorized diversion of water poses a significant risk to
public trust resources in and along Stanshaw Creek and the Klamath River,
including but not limited to the impacts to coho salmon, a federally listed species,
KFA respectfully requests that the SWRCB follow through on its September 15,
1998, letter and immediately refer this matter to the Complamt Unit. KFA also

2 The courts have ruled that when a state affirmatively allows fishing activities to occur

through licensing or other measures, and those activities are likely to result in entanglement of
protected species, the responsible agency is in violation of the section 9 take prohibition. (Strahan
v. Coxe, 127 F.3d 155, 163 (Ist Cir. 1997), cert. denied, 119 S.Ct.81, and cert. denied, 119 S.Ct. 437
(1998).) The same rationale that caused the court in Strahan to find that Massachusetts violated
the Endangered Species Act by licensing gilinet and lobster pot fishing likely to result in the
entanglement of right whales applies to the SWRCB's decision to allow the Coles to continue

* diverting water from Stanshaw Creek; even though the SWRCB has concluded that Coles do not
possess an appropriative water right. In addition, recent.case law confirms that the failure of
government entities to prohibit or restrict activities that are likely to take listed species can be a
violation of section 9 of the Endangered Species Act. (Loggerhead Turtle v. Volusia County, 148
F.3d 1231, 1249-(11th Cir. 1998), cert. denied, 119 S.Ct. 1488 (1999).)
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requests that the SWRCB direct the Coles to cease and desist from any further
diversion of water from Stanshaw Creek in excess.of an established pre-1914 water
-right until the SWRCB has the opportunity to review and consider the Coles’
Application to Appropriate Water and the associated protests as well as any
biological assessment prepared by the United States Forest Service and a biological
opinion prepared by NMFS. :

Please do not hesitate to contact me if yoﬁ have any questions régardjng
this matter. I can be reached at (530) 758-2377. .

onald B. Mooney -
Attorney .
cc: Felice Pace

‘ Robert Miller

Charles Rich
Larry Allen
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UNAUTHORIZED DWERSION-ST ANSHAW CREEXK IN ISKIYOU COUNTY

denmdhmhwhuwuhnw&mmmcmmd

Weter Rights (Division) regasding your diversion sad use of water ffom Stenskee Creak in
Sisikdyot county. It is mry undersunding that you havg on fls with the Divisioa, two panding'
spplications to approprints water, aumbered 29449 and 29450. Thess spplications were flled by |
the previous owner of your propesty in Somes Baz, California to stshoyize his diversions from
S’ndmv&c&&ummﬁnmw&:hymmm You alaim pre-1914 agpropeistive
dﬂan‘bhmmm spomeesly incrogsing diversions fur domestic use and
spplications. oy krve b * YW‘

rommnaﬂmummmmmmmmmaw
spposs W have 2 valld re-1914 clatm for the water you are currently diverting.  Ths Division bes
C - suppiizd you snd your attomnsy with evidenns to show that the upper limit of your claim of
pre-1914 . appropristive sights is 0.49 cubic foet pac sveond (cfs), continuous flow and roay
_appropastaly be.oaly 0.11 cfs . This sssartion is based upoo informstion contained within the
" May, 1983 bulletin by the Department of Waser- Resowsces entiticd “Land and Weter Use in the
Kiamath River Hydrographic Unit” (Bulletin No. 94-6), This publication listy the propesty,
which you Bow own and states that the total smount of water diverted for isrigation, domestic,
stockwazering, axd power production totaded 362 swe-fser, ammally. This wl usage squates 10
e comtinnous Sow rate of spproximately % ofs. This informerion was verifisd by -
Mr. Maevin Goss, Foren Service Rydrologist, who Hived oa your propesty while it was undar
* priof ownership. Mr. Goss evalummd the Sow oxpacity of the ditch as well 2y meamuring the -
actual muount of watcr pUY & ute, genorating power, uxd found that waeer ked besa uscd St a et
0£0.99 cfs far mmary yearsn. Mr: Goss deasmmined the flow capacicy of the ditchi ta be 1.25 ¢fs,
Jimited by & low point in the channel.

Pmmmwmm«qmmmbmuhusmwudnumy o
af water put 10 continnous, roasonsble sod baneficial use regardliess of the original “facc value Qt
. ofthe sppropristion. Your in {ntevesy, Mr. Ymmuwdnmc’g

mesmdsmm;wmmxsumdm @\
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‘Mr. Doug Cole -2 . ‘SEPTEMBER 151898 -
§BB|. inches (15 cf) of wator fom Stunsbaw Cregk for mining purposcs. You claim o be .

* sucoessor in intevest w My Stanshaw’s water rights.  Althsugh you have eubsmitned no co
‘infonnstion w0 sugyest thax those sights every pactained to your parcel of isnd, te Divixion is

willing to accapt, given that you ae the corrent operator of an obviously old ditch en ‘

ggiuﬂ-l«ﬂlg!i!s; -wiptat rights. However,
you are pot cititied o the extre 1S B approgrdstion described in Mr. Stxushaw's oxiginal

gsﬁuﬂﬁnggeﬁ'g%aiig&g

. %o benaficial usc; additionally, your ditch is aoc capable of caxxying thet pruch water and

_ expension of the dirch does nnt allow you 1 recisin watsr previously lost by nonuss. -All
: appropristive water rights are limired a3 to both atneunt snd season to the gmounts sotyally used,
which has bee docanonted, in your oass, a3 a muximuom of 0.49 <8 thr power gencration and

Oamnulﬂrﬂpu aoqnu %ggégfﬂnﬂl&ggéa

“Egaguggwﬁ._insa&g&eg&ég

‘wore wall in excess of 0.49 cfs. Based upon the observasions made during this visiz,
Division nxff'has sttempted 18 help you understand the Emitations of your clnimed right and the

. nood fur the two pecding applicsticus. This subject has been disciresad in considerable datail

with your sttorney. 'You coptinus to manviain that your curreat diversiogs sxc authorived by your

. “pre-1914 rigins”. . Ax you heve been advised by my stxff, your “pre-191 E..lnﬁag
. lirnited to your domusstic and irrigation needs, witich smomnt to appraximately 0,11 . O

June 3, Suﬁgggggﬁuuzii oﬁ&ﬁrec&i

ggvigggagNaagggaog
your hydroalertric powsr plant '
" The Divislon has roscivesd & igﬁugaﬁgasgi.,gg
g&-igéga ga&saougt!& resewvoir,

constructed in 1998, could be authorizad by & _uo. 14 appropristive right. Although & pre-19
right may be changed as to purpose of use, place of use, or point of diversiop without the
approval of this Division, such a change cannot serve Fﬂa-ﬂ&nsqﬁu&.&nng The
construction of a Dew roservoir ia nﬂnh:v.ogunnunsrn,ssnnﬂuﬂusgiﬁn
gi&aggg s oW application 1o apprOpIIRte WAL, : ‘

. At this dme, the Diviziog Is willing to cauce] applicatian 29450, filed for 0.1 n&?g

~—

Bn..:ﬁnnnﬁa. Egﬂuﬂ%ageg&g?g
naﬂ!nﬁugnnéslggsn lg Tt é%gfga

{

géééi??ﬁ&&n% the present. Our files

indicetr that tha hydrocicctric plant was instlled in:the 1340°, B0y ggﬁag

the use of thiy water berweoen 1914 and- 1950. Any claim in excess of 0.49 cfs should be

-ﬂoﬂv&u&rwﬂ!ﬂﬂ; evidenoa to refine the Depastment of i!quﬂsuﬂu ‘Bulletin 94-6
as w I?Eams 03-

. .mwc&mqomm p
o e
e e caavaa Woué
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- Mr. Dong Cale e s:namsnsu .

U&Dm%hﬂmh%%ﬁ@dh&db&.&sm
“— 'will bereferyud to our Complainty Uit 1o consider sppropeiate enforcement action which may

imninde the igposition of Administrative Civil Lishilitics (fines) of wp to 3500 per day for
coptinusd wosnthorznd use of waser:

L Dauxpﬂa-udlondanofmmh mwﬂduddﬁthmm
&.ummuammnmuudwmmm
wmmungmmqmm

2 WMWMMwmmmmﬁm
. wubsaneial evidenco which shows thnt your divasion of water bas boen contiguously -
Whﬁmwmmww 1914,

3. WM&WMMN lication 29450 3 well a3
Wwd“’ﬁ'm-ﬂdmﬁtwmcd
use of watex. Pleazy note thai, in accordanos with Sectton 3105.qf the Waitr Code,
the Divizion i3 asghorized to investigane and deicrmine the fucty relating to your
diversion. af your sEpenss, {f You do not submil a properly compleiad Staement of
Waser Divarsion and Use within 50 days.

If you liave my farther questions, Chris Murray, the cuginoer asigned 1o this cass, can be
resched at (916) 657-2167.
~—- Sinceraly,
ORIGINAL SIGNED BY:

ce:  Numoy Swmith, Esq.

1041 Bast Green Stwoet, Suite 203
Pasadena, CA 91 10§-2‘17

- Dupsrament of Fish and Game
J Environmantal Services
c/o Mz. Ron Presdly
601 Locust Suvet
Redding, CA 96001

TOTA. ¢.23
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United Stat Forest  Six Rivers Orleans Ranger District
Departmentipf Service National P.O. Drawer.410
Agriculture . . Forest Orleans, CA 95556-0410 -

(530) 627-3291 Text.(TTY)
(530) 627-3291 Voice

~* File Code: 2700
Date:  QOctober 5, 2000 |

e

bwgmivascse . | RECEIVED |

Marble Mountain Ranch _ - . :
Somes Bar, CA 95568 L . - 0CT 06 2000

) Nat'l Marine Fisheries Svc
- Arcata, CA

Dear Doug and Heidi,

It has come to my attention that you have been diverting water from Stanshaw Creek to use at the

Marble Mountain Ranch. We have no record of a Special Use Permit for either the diversion
structure or the ditch that transports water from Stanshaw Creek to your property. A recent site
inspection of the ditch leads me to believe that it has been in use for a considerable period of
time. If the ditch has been in continuous use since before 1910, date the Klamath National

Forest was proclaimed, you may be eligible for a free special use permit.

The National Marine Fisheries Service and California Department of Fish and Gamie are -
concerned that the amount of water being diverted from Stanshaw Creek is adversely affecting a

threatened and endangered species, specifically the coho salmon.

Since it appears that your diversion structure and ditch are not authorized, they must be removed
within 30 days. If you have permits or other legal documents that provide for this use, the
Forest Service needs copies so we can determine if this an appropriate use of National Forest
land, authorize the use and provide for a diversion structure that will allow flows adequate for

the protection of the salmon.

If you have questions feel ﬁee to.contact me at the Orleans District Office. -

Sincerely,

/s/ William M. Hestler

WILLIAM M. HEITLER
District Ranger

. >
Caring for the Land and Serving People Printed on Recycied P'aper"
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Law @FicEs oF DONALD B. MJONEY )@‘5/0,&

129 C Street, Suite 2

NALD B. MOONEY Davis, California 95616
A?momed in California and Oreg?n Telc‘phone (530) 758-2377

. Facsimile (530) 758-7169 -
dbmooney@dcn.davis.ca.us

June 14, 2001
’ yl. I}"-\a:} 4 . £ 4 \}H Lf,, PO -
Harry M. Schueller, Chief < "” heos
Division of Water Rights Pear
State Water Resources Control Board
P.O. Box 2000

Sacramento,"CA 95812-2000

Re:  Unlawful Diversion of Water by Doug and Heldz Cole from
Stanshaw Creek

Dear Mr. Schueller:

This letter is written on the behalf of the Klamath Forest Alliance (“KFA”)
regarding the unlawful diversion of water from Stanshaw Creek, a tributary to the
Klamath River. KFA seeks to protect the public trust and envirorimental resources
of Stanshaw Creek and the Klamath River. To that end;)KFA requiests that without
any further delay the State Water Resources ControliBoard’s:Division.of Water’
Rights (“SWRCB”) issue an order that directs Doug and Heidi:Cole to .cease:and
desist their unlawful diversion of water from Stanshaw Creek, as such diversion
adversely impacts public trust resources, mcludmg but not hrmted :to: coho salmon
a federally listed species. CORRLL : $ :

Although the Coles divert up to 3.0.cfs from Stanshaw Creek, the Coles do
not possess an appropriative water right to divert this quantity of water. (See letter
dated September 15,.1998, from Harry M. Schueller to Doug Cole, Regarding:
Unauthorized Diversion — Stanshaw Creek in Siskiyou County (“Schueller Letter”)
For your convenience a copy of your letter is attached as-Exhibit A to this letter.)
To the extent that the Coles divert water based upon a claim to a pre-1914
appropriative water right, California water law limits any such water right to the
amount of water put to continuous, reasonable and beneficial use regardless of the
original water right. (See Water Code, § 1240; Smith v. Hawkins (1895) 110 Cal. 122,
127.) According to the SWRCB’s Division of Water Rights, any claim the Coles
may haveto a pre-1914 appropriative water is limited to the Coles” historic
domestic and irrigation use. The SWRCB has quantified such use to be 0.11 cfs.
(See Schueller Letter p. 1 & 2) This quantity is based on the yet unsubstantiated
assumption that the Coles are successors in interest-to Sam Stanshaw’s water-.
rights as established in a March 25, 1867 letter by Mr. Stanshaw. (See copy of the
March 25, 1867, Stanshaw Water Rights Notice attached as Exhibit‘B to this'letter.)

The Coles, however, have failed to provide any evidence to the SWRCB that
the Stanshaw Water Right Notice applies to their land. Unless the Coles can
substantiate the assumption that Stanshaw Water Rights Notice applies to their
property, any diversion of water by the Coles from Stanshaw Creek v1olates
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Cahforma Water Code, sectlon 1200 et seq: gIt’ShOUld be noted that former water s 1.
drversmn dltches and, pipes; | large rock piles.and abandoned mining equlpmentf o
mdrcate that large scalefrmrung and water consumptron from Stanshaw: Creek; - -
took place on;the land now owned by the Fisher Family, not.the Coles, "« -t
Furthermore, Stanshaw Creek itself flows through the former and not the latter If
the Coles can prove that they are successors to Stanshaw’s water rights,.then any .
diversion of water in excess of a resulting pre-1914 appropriative water right of

© approximately 0.11 cfs violates Water Code, section 1200 et seq. In either event, the
Coles do not possess an appropriative water right to support their current water
diversion practices and such practlces are contrary to law.

" As the Coles do not possess a valid water rrght for their Current diversion of
water, the Coles filed an application-to appropriate water seeking to divert 3 cfs
from Stanshaw Creek via a flume which is 12-inches deep, 24-inches wide, and
5,200 feet long then through a penstock of 16-inch diameter, 455 foot long steel
pipe from Stanshaw Creek, a tributary to the Klamath River, in Siskiyou County
(Application to Appropriate Water No. 29449). According to the Cole’s -
application, the penstock.utilizes 200 feet of fall to generate a maximum of 33.9
kilowatts at 80'pefcént. efficiency ata hydroelectnc plant above, Trving. Creek The
w ér‘ls then released. into Irv1ng ‘Créek and then info the Klamath River., Desplte
the_'fact that the Coles; ‘have not,obtained a; water rlghts perrmt from, the SWRCB for
the d1v;ers10n of water the Coles contmue to d1vert up to.3 cfs, from Stanshaw ~ne
Creek LT T . . T ’

= - - e d a ke

In the Fall of 2000, the California Department of Fish and Game (”DFG")
obtained an injunction against the Coles for violating sections 1603 and 5937 of the
Fish and Game Code. The injunction required that the Coles remove portions of
the dam that they had constructed in Stanshaw Creek. The Coles used this illegal
obstruction to pool water in order to assist their diversion from Stanshaw Creek. It
must be noted, however, that the injunction obtained by DFG applies only to the
illegal obstruction in Stanshaw Creek and does not address the unlawful diversion
of witer. It is KFA's understanding that even though the Coles or DFG may have
modified the diversion structure as required by the injunction, the Coles continue
to divert water in excess of any pre-1914 appropriative water right.

In your September 15, 1998, letter to the Coles, you stated that within 45
days of your letter, the Coles must provide information to the Division of Water
Rights sub:stantilat.ing their-elairns to a'pre-1914 appropriative water right for their

- ® "m,s . T '.-» e o
Boe J - AN . L, R

! On'November 15 u1999 the SWRCB grantedithe- Coles request for the regrstratron’of a-

small domestic use pursuant to Water:Codé section:1228 et-seq: (Certificate No. R480;¥ 32 2o 2336875
Application:30945R):# The.Coles’ smill dornestic ise fegistration:limits' the‘Coles drversron t0*10 7774
acre-féét per:annurn (“afa”) andtdoes:not-allow hydroelectrrc geéneration ‘as'a purpose of: use. The'”
Coles’ current water diversion practices far exceed the10-afa lirnifation. ‘For-instanice, ata - =
diversion rate of 2.5 cfs, the Coles” exceed the 10-afa limitation in just 4 days. Additionally, the

Small Domestic Use Registration requires that the Coles’ obtain all necessary federal, state and-

local approvals which the Coles have failed to do. :
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current water diversion. If the Coles failed to provide the requested information,
the matter:woiild be refefred to the Division of Water Rights? Complamt ‘Unit to -
consideér’ approprrate ‘enfoicement action’-It i is our. understanding’ that althoug
two and drie-half years: have: “passed ‘sirice’your letter‘tostHe'€olés, ‘the Coles have®’
not provided' ‘the requested information. Despite the'Coles’ failure'to corply with
your Téquest, this‘mattér has not been referred to the Complamts Unit and the
Coles continue to unlawfully divert water from Stanshaw Creek..

In many instances the unlawful diversion of water may not have a
significant impact to public trust resources and other legal users of water while an

- application to appropriate is reviewed and considered by the SWRCB. In such

instances, it is our understanding that the SWRCB’s informal practice is to allow
such diversions to continue until the application to appropriate has been denied or
approved In the present situation, however, the Coles’ unlawful diversion has

ificant impacts to public trust resources and may result in a violation of section
9 of the federal Endangered Species Act, 16 U.S.C. § 1538.2

) Stanshaw Creek and the Klamath River contain coho salmon (Oncorhynchus
kisutch) which are in the- Souithern Oregon/Northern California Coasts ESU and °
aré’listéd-as threatened under the- federal ESA. See 50 C F.R, § 102(a)(4) Tna letter
dated Qctober 5, 2000; “from William'M! Heitler; Drstrrct Rangerto. Doug 4 ‘and He1d1
Cole‘-Mr ’Hertler stated that the Natlonal Marrne Flshenes Servrce (”NMFS”) and'
DFG are concerned that the amount of Water being diverted from Stanshaw.Creek
is adversely affecting coho salmon. (A copy of Mr. Hietler’s October5, 2000 letter
is attached to this letter as Exhibit C.) Stanshaw Creek also contains steelhead
(Oncorhynchus mykiss) which are in the Klamath Mountains Province and are listed
as candidate species under the ESA and a species of concern to DFG.

As the Coles’ unauthorized diversion of water poses a significant risk to
public trust resources in and along Stanshaw Creek and the Klamath River,
including butnot limited to the impacts to coho salmon, a federally listed species,
KFA respectfully requests that the SWRCB follow through on its September 15,
1998, letter and immediately refer this matter to the Complaint Unit. KFA also

2 The courts have ruled that when a state affirmatively allows fishing activities to occur

through licensing or other measures, and those activities are likely to result in entanglement of
protected species, the responsible.agency is in violation of the section 9 take prohibition. (Strahan

v. Coxe, 127 F.3d 155, 163 (Ist Cir. 1997), cert. denied, 119 5.Ct.81, and cert. denied, 119 S.Ct. 437
(1998).) .The same rationale that caused the court in Strahan to find that Massachusetts violated

the Endangered Species Act by licensing gillnet and lobster pot fishing likely to result in the
entanglement of right whales applies to the. SWRCB's decision to allow the.Coles to-continue -« - --
diverting water. from StanshawCreek; even though:the. SWRCB has‘concluded:that-Coles-do not !
possess an appropnatwe water rrght‘ In: -addition,recent case_law, confirms that thesfailure of %, stz
government entities to prohibit.or, restrict activities that are, hkely to take listed speciesicancbe.ali ;o 2
violation of section 9.of the, Endangered Specres Act: (Loggerhead Turtle ' Volusxa;County, 148 .~
F.3d 1231, 1249 (11th Cir. 1998) cert. demed 119S.Ct. 1488 (1999) ) we el T

N - e =
A FU,
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requests-that the: SWRCB direct the Coles to cease and desist from any further
diversion of water;from Stanshaw Creek in excess of an established pre-1914 water
right until:the SWRCB has the opportunity to review and consider the Coles’
Application'tg Appropriate Water and the associated protests as well as any
biological assessment prepared by the United States Forest Service and a biological
opinion prepared by NMFS.

Please do not hesitate to contact me if you have any questions regarding
this matter. I can be reached at (530) 758-2377.

jﬁly yours, P
onald B. Mooney

Attorney
cc:  FelicePace™ .. -5, I T T
<+.2 RobertMiller -, .= .-« A A S T
3. - CharlesRich ~ = @0 wor soaEme ooy s LrmlT e e e
o« o.>Larry Allen, - TUURITUINTE T T e Lot T T
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129 C Street, Suite 2 EAs 2944 9

ONALD B. MOONEY ‘ Davis, California 95616
Aemitted in California and Oregt_m . Telephone (530) 758-2377 .- F‘ L €

Facsimile (530) 758-7169 -
dbmooney@dcn.davis.ca.us .

June 14, 2001

Harry M. Schueller, Chief

Division of Water Rights

State Water Resources Control Board
P.O. Box 2000 .

Sacramento, CA 95812-2000

Re:  Unlawful Diversion of Water by Doug and Heidi Cole from :
Stanshaw Creek ‘

_' Dear Mr. Schueller'

This letter is written on the behalf of the Klamath Forest Alhanc:e (”KFA”) '
regarding the unlawful diversion of water from Stanshaw Creek, a tributary to the
Klamath River. KFA seeks to protect the pubhc trust and environmental resources
of Stanshaw Creek and the Klamath River. To that end, KFA requests that without
any further delay the State Water Resources Control Board’s Division of Water
Rights (“SWRCB”) issue an order that directs Doug and Heidi Cole to cease and
desist their unlawful diversion of water from Stanshaw Creek, as such diversion
adversely impacts public trust resources, mcludmg but not limited to coho salmon
a federally listed species.

Although the Coles divert up to 3.0 cfs from Stanshaw Creek, the Coles do
not possess an appropriative water right to divert this quantity of water. (See letter
dated September 15,.1998, from Harry M. Schueller to Doug Cole, Regarding;:
Unauthorized Diversion - Stanshaw Creek in Siskiyou County (“Schueller Letter”)
For your convenience a copy of your letter is attached as Exhibit A to this letter.)
To the extent that the Coles divert water based upon a claim to a pre-1914
appropriative water right, California water law limits any such water right to the
amount of water put to continuous, reasonable and beneficial use regardless of the
original water right. (See Water Code, § 1240; Smith v. Hawkins (1895) 110 Cal. 122,
127.) According to the SWRCB'’s Division of Water nghts, any claim the Coles:
may have to a pre-1914 appropriative water is limited to the Coles historic

- domestic and irrigation use. The SWRCB has quantified such use tobe 0.11 cfs.

.(See Schueller Letter p. 1 & 2) This quantity is based on the yet unsubstantiated
assumption that the Coles are successors in interest to Sam Stanshaw’s water
rights as established in a March 25, 1867 letter by Mr. Stanshaw. (See copy of the
March 25, 1867 Stanshaw Water Rights Notice attached as Exhibit B to this letter.)

The Coles, however, have failed to provide any evidence to the SWRCB that
the Stanshaw Water Right Notice applies to their land. Unless the Coles can
substantiate the assumption that Stanshaw Water Rights Notice applies to their
property, any diversion of water by the Coles from Stanshaw Creek violates
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Cahforma Water Code, section 1200 et seg. It- should be noted that former water

diversion ditches and pipes, large rock piles and abandoned mining equipment

indicate that large scale mining and water consumption from Stanshaw Creek,

took place on the land now owned by the Fisher Family, not the Coles.

Furthermore, Stanshaw Creek itself flows through the former and not the latter. If

the Coles can prove that they are successors to Stanshaw’s water rights, then any

diversion of water in excess of a resulting pre-1914 appropriative water right of

- approximately 0.11 cfs violates Water Code, section 1200 et seg. In either event, the
Coles do not possess an appropriative water right to support their current water

diversion practices and such practices are contrary to law. ~

As the Coles do not possess a valid water right for their current diversion of
water, the Coles filed an'application.to appropriate water seeking to divert 3 cfs
from Stanshaw Creek via a flume which is 12-inches deep, 24-inches wide, and
5,200 feet long then through a penstock of 16-inch diameter, 455 foot long steel
pipe from Stanshaw Creek, a tributary to the Klamath River, in Siskiyou County
(Application to Appropriate Water No. 29449). According to the Cole’s
application, the penstock.utilizes 200 feet of fall to generate a maximum of 33.9
kilowatts at 80 percent efficiency at-a hydroelectric plant above Irving Creek. The
water is then released into Irving Creek and then into the Klamath River. Despite.’
the fact that the Coles have not obtained a water rights permit from the SWRCB for
the dniersxon of water, the Coles contifiue to divert up to 3 cfs from Stanshaw
Creek.

In the Fall of 2000, the California Department of Fish and Game (“DFG”)

- obtained an injunction against the Coles for violating sections 1603 and 5937 of the
Fish and Game Code. The injunction required that the Coles remove portions of
the dam that they had constructed in Stanshaw Creek. The Coles used this illegal
obstruction to pool water in order to assist their diversion from Stanshaw Creek. It
must be noted, however, that the injunction obtained by DFG applies only to the
illegal obstruction in Stanshaw Creek and does not address the unlawful diversion
of water. It is KFA’s understanding that even though the Coles or DFG may have
modified the diversion structure as required by the injunction, the Coles continue
to divert water in excess of any pre-1914 appropriative water right

In your September 15, 1998, letter to the Coles, you stated that within 45
days of your letter, the Coles must provide information to the Division of Water
Rights substantiating their claims to a pre-1914 appropriative water right for their

! On November 15, 1999, the SWRCB granted the Coles’ request for the registration of a
small domestic use pursuant to Water Code section 1228 et seq. (Certificate No. R 480,
Application 30945R). The Coles’ smiall domestic use registration limits the Coles’ dlversmn to 10
acre-feet per annum (“afa”) and does not allow hydroelectric generation as a purpose of use. The.
Coles’ ¢urrent water diversion practices far exceed the 10-afa limitation. For instance, at a
diversion rate of 2.5 cfs, the Coles’ exceed the 10-afa limitation in just 4 days. Additionally, the
Small Domestic Use Registration requires that the Coles’ obtain all necessary federal, state and
local approvals which the Coles have failed to do.
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current water. diversion. If the Coles failed to provide the requested information,
the matter would be referred to the Division of Water Rights’ Complaint Unit to
consider appropriate enforcement action. It is our understanding that although
two and one-half years have passed since your letter to the Coles, the Coles have
not provided the requested information: Despite the Coles’ failure to comply with

_your réquest, this matter has not been referred to the Complaints Unit and the

Coles continue to unlawfully divert water from Stanshaw Creek.

In many instances the unlawful diversion of water may not have a.
significant impact to public trust resources and other legal users of water Wthe an
application to appropriate is reviewed and considered by the SWRCB. In such -
instances, it is our understandmg that the SWRCB's informal practice is to allow
such diversions to continue until the application to appropriate has been denied or
approved. In the present situation, however, the Coles” unlawful diversion has
significant impacts to public trust resources and may result in a violation of section
9 of the federal Endangered Species Act,16 U.S.C. § 1538.2

Stanshaw Creek and the Klamath River contain coho salmon (Oncorhynchus
kisutch) which are in the Southern Oregon/Northern California Coasts ESU and
are listed as threatened under the federal ESA. See 50 C.E.R. § 102(a)(4).- In a letter .-
dated October 5, 2000, from William M. Heitler, District Ranger to Doug and Heidi
Cole, Mr. Heitler stated that the National Marine Fisheries Service (“NMFS”) and
DFG are concerned that the amount of water being diverted from Stanshaw Creek

_ is adversely affecting coho salmon. (A copy of Mr. Hietler’s October 5, 2000 letter

is attached to this letter as Exhibit C.) Stanshaw Creek also contains steelhead

(Oncorhynchus mykzss) which are in the Klamath Mountains Province and are listed

as candidate species under the ESA and a species of concern to DFG.

~ Asthe Coles’ unauthorized diversion of water poses a significant risk to
public trust resources in and along Stanshaw Creek and the Klamath River,
including but not limited to the impacts to coho salmon, a federally listed species,
KFA respectfully requests that the SWRCB follow through on its September 15,
1998, letter and immediately refer this matter to the Complamt Unit. KFA also

2 The courts have ruled that when a state affirmatively:allows fishing activities to occur

through licensing or other measures, and those activities are likely to result in entanglement of
protected species, the responsible agency is in violation of the section 9 take prohibition. (Strahan
v. Coxe, 127 F.3d 155, 163 (Ist Cir. 1997), cert. denied, 119 S.Ct.81, and cert. denied, 119 S.Ct. 437
(1998).) The same rationale that caused thé court in Strahan to find that Massachusetts violated
the Endangered Species Act by licensing gillnet and lobster pot fishing likely to result in the
entanglement of right whales applies to the SWRCB's decision to allow the Coles to continue
diverting water from Stanshaw Creek; even though the SWRCB has concluded that Coles do not
possess an appropriative water right. In addition, recent case law confirms that the failure of
government entities to prohibit or restrict activities that are likely to take listed species can be a
violation of section 9 of the Endangered Species Act: (Loggerhead Turtle v. Volusia County, 148 °
F.3d 1231, 1249 (11th Cir. 1998), cert. denied, 119 S.Ct. 1488 (1999).).
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requests that the SWRCB direct the Coles to cease and desist from any further
diversion of water from Stanshaw Creek in excess of an established pre-1914 water
-right until the SWRCB has the opportunity to review and consider the Coles’
Application to Appropriate Water and the associated protests as well as any

biological assessment prepared by the United States Forest Service and a biological
; plmon prepared by NMFS.

Please do not hesitate to contact me if you have any questions regarding
this matter. I'can be reached at (530) 758-2377.

;t’?ly yours,
onald B. Mooney
Attorney -
cc: Felice Pace
: Robert Miller

Charles Rich
Larry Allen
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UNAUTHORIZED D!VERS!ON-S’!‘ANSHAW CRBEK IN SISKiYQU C(XJNTY

‘ xwmmhmmmmmummmmmmmnf
Water Rights (Division) regarding your diversion and use of water from Stenskew Creek in.
Siskdyou county. It is my uodurssnding that you have on fils with the Divirion, two panding
spplications to sppropeints water, numbered 29449 and 29450. Thess spplications were filed by
the previous owner of your propesty in Somes Bar, Califomia to suthorie his diversions from
MswC:dﬁImmlmeymmm You alaim pre-1914 appropristive
dghan-hu!mmmumd spparensly increazing diversions for domestic wso and
hwmmwMMymmmMnmmmMm
spplicativas.

Tommnzmmmmmwmmmwmmaw
appous 10 have 2 valid pre-1914 claim for the water you we cusrently diverting. Ths Division bss
- supplied you snd your attomcy with evidencs to show that the upper imit of your clsion of
pre-19]4 sppropristive sights is 0.49 cubic foet per seoond (cfs), contitmwous flow and raay
approprstaly be-oaly 0.11 cfs . This aswertioa is based upon infornation contained within the
May, 1983 bulletin by the Department of Waser Resources entitied “Land end Water Use in the
Klammtk River Hydrogrmaphic Unit” (Bulletin No. 94-6). This publication lists the propesty,
wudmwmwmmw:wmmdrwg:&dm&m ‘
stockwatzzing, and power produttion thaled 362 sove- ammally usage equatcs 10
g captimucys flow rate of spproximately '4 cfs. This informetion was verifisd by
Mr. Macvin Goss, Forent Sexvioe Hydrologjst, who Bved on your propesty while it was undar
prior ownership. Mr. Goss evalusumd the Slow capacity of the ditch es wall a3 messuring the -

actual gnount of watcr PUt to use genersting power, uxd found that watsr had besa used 48 » rate
0£0.99 cfy fox: mmany yosrs. Mr. Qoudmnnndhﬂownmdzyof&ndmhmh 1.25 cfy,
limited by a low paint in the chnanel.

Pmmmmmm«wwmmbmmnuhmmdumwy

of wetex past to continuons, reasonabls apd buncficial use regardless of the original “face valoe qe°
- ofthe sppropristion. Your prodecessor in intezesy, M. Ymsubmindaeopyetamog 3

mewswm;wmmwumdm (». \@ \
S . ---ﬁ‘ !Q _ N . T &
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* g&t 19°00-11:31a xo‘n Fishe, 530 ‘uomm ,
$3/12/2008 13:58 2448923 e

successor in interest to Myx. Starshmw's water rights. - Although you have subvaiited 2o
information 10 suggest thaz those sights evey pectained w your parcel of tand, e Division ix
willing to accept, given thet you are the cuzrent oparstor of xn obviously old ditch on
gggaﬁegkiss Starshuw’y watar rights. Howcver,
yOu are pot antitted 10 the entire 15 cfs approprintion described in Mr. Stanshaw’s oxiginal
notoe, duz to the dooamexted fuilure of the previous lmdowners to gpply that xmount of water

, to beneficlal usc; additionally, your ditch s aoc capable of carrying that much water and

expension of the ditch does ant allow you 10 recisim wuter praviously lost by noguse. Al

‘ eppropriative water rights are limited as to both amount and season to the emounts acrually used,

which has baent docamented, in eﬁ.ll.-u a muxigynm of 049 fs thr power gencration and
damestic purposes.

.O..mn_.l.—rﬂnu ooq-uaﬁgmdﬁg office visitad your 8l& observed thar you were

g-g-iﬂugngiln:iaﬁq& E«ﬁﬁuﬂﬁlé&g
were wail in excess of 0.49 cfs. Based upon the gguﬁ_ﬂ?i
Division sxff has sttempted ts halp you wuderstand the limijtations of your clzimed right and the

. noed fux the two pacding applicstivns. This subject has been disstissed in considerable detail

N

with your attomey. 43&58&&!««&5&%5%32
"pro-1914 rights™. Az you have been advised by my stxff, your “pre-1914 El«ﬁegq

S lirited to your domestic and irrigation needs, which smowt to approximately 0.11 5. On

Juns 3, 1998 an caginoss from this Divisicn measured the fow rate in y ﬁ&ﬁragi
ﬁzﬁ.lﬁv!ugnnﬂluﬂd’gﬂ &.ggo.ﬂw? vnlc
your hydroslectric power plant.

" The Diviston has roesived a gwﬁﬁ-g& Fish and Geme that you have recently
. constructed & igiﬁuﬂvg— &92_ t to envision how such s reservoir,
conswrucked in agféacu pre-1914 appropristive right. Althoughs pre-1914

right may be wﬂﬂ&ﬂevﬁuoan fuse, place of use, or point of diversion without the

approval of this Division, such a change cannot serve to increase the amount of the right. The

canstruction of a new yeservoir is aﬂuﬂ%oognnans?-nsnnﬂoﬂ a water :n!as_
Eﬁs y roqu :.u.vua__u of s oew application to sppropriate waes.

. At this me, ?ngsigagagguﬁu 0, filed for 0.1 awvg
Busﬁnnnﬁ &3 3000 23 you complete and sabmit ﬁﬁe&gﬁﬁg .

?.Hnlsuwgﬂ.nnéslggpﬂ Use form. 1t would sppear that the diversion of
this water is suthaorized under your pre-19 a!n.annu_!. There is E.gou.n our files
ngﬂ*gﬁﬁﬂoﬂ-& 1 6 is authorized under your pre-1914 claim.
Consaqueutly, gggwac!ﬂkdﬂ.ﬂ%a-cg%%ﬁ In the
svent you do not wish to prooess spplication 29449, plcess submit evidence w substuntiato your
alleged pre-1914 cleim of right inoluding » g&.i-ﬂn& constructed reservolr
(capacity, mmount and sesson of uss, basis of right). Such ovidence should clearly abow the
céééggﬂig?gcnﬁnggﬁnlﬁlﬂ t. Quz files

. —_ &E

& - :ilczlum..»nnu @9:39 DFY A1 REDDING P.22
Mr. Doug Cole -2- CEPTEMBER 1 5998 -
600 miner’s inches (15 cfy) of water fom Stapsbaw Crevk for mining purposes. Y. 9-&-5.8.3 .

indicate that the hydroelectric plant was installed in:the 1940°3, 50 you may wish to substantiate )

the use of this water berween 1914 md- 1950, Enf!——ng 0.49 cfs should be
scea Bauawwaiﬂ!?_ evidenos to refute the Department of isnﬂeﬁnﬂ Bulletin 94-6
as wall ..a.r towtimony of Mx, O&r




‘Dct 19-00 11:31a -Ko.'d Fisher 530‘7099 . Bir3
v

89/12/2608 13:58. _ 2449923 __ . . . o
. TUN-26-2008 @9139 DFG R REDDING P.a3
» - -~ . .
Mr. Dong Cols N , '
A 3 : ~ SEPTEMBER 151998

1 the Division fails to recalve the fhllowing within 45 days of the date of da Lutter, this matter -

“—  will berefiared to our Complainty Unit to considar appropeiate enforcement action which may
mslude the irgposition of Administrative Civil Lishilitics (fines) of up t0 $500 per duy for
continued unanthoriznd use of warer:

1, Description snd losstion of your reservois, uss thersof, sud bisis of dght 1o store watsr.
= th-lemhmwmwdmdwkmmm
complated along with the required fees.

2 mmﬂmmmﬁwmmm:mwmy ifuet,
mbrantal cvidenios which shows that your diversion of waser bas been contigously ‘
mmudmuuundmmmwbu 19, 1914;

3. Completed Raquest for Cancellation fovm ralating 10 application 29450 o3 well as »
WdenMnﬂUnﬁ:mMcﬂhﬂm
use of water. Pleazs note that, in aceordanos with Sestton 5103 of the Water Code,
the Diviion iz asthorized to irvessigam and denermine the facty relating to your

diversion, ai your sxpense, UmdnmuDanupulycnmpthmmqf
Water Diverston and Uss within 60 days.

Hyﬁlhnmmqmamb Muzray, the enginser assigned 1o txis case, can be
* reachied at (916) 657-2167.
~—- Sinceraly,
" ORIGINAL SIGNED BY:

Hary M. Schuclles, Chisf
Division of Weter Rights

Baoclosures
CHRTIFTED
ce: N-nysmm
1041 Bast Green Stroet, Suite 203
MCAQUM-QA]?
Depurtmen of Fish and Game
/ Environmpantal Services
¢/o Mr. Ron Presdy .
601 Locus Suoet

WCAMOI

TorAe @.23
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: y A5 United Statds, Forest  Six Rivers Orleans Ranger District
it 5/ Departmen Service National P.O. Drawer 410
Agriculture Forest Orleans, CA 95556-0410

(530) 627-3291 Text (TTY)
(530) 627-3291 Voice

File Code 2700
- S Date: Qctober 5, 2000
Doug and Heidi Cole ' ' : . I RECEEVED

Marble Mountain Ranch ‘ - S
Somes Bar, CA 95568 S ~-0CT 06 2000

Nat'l Marine Fisheries Sve
o 3 Arcata, CA

Dear Doug and Heidi,

It has come to iy attention that you have been diverting water from Stanshaw Creek to use at the

. Marble Mountain Ranch. We have no record of a Special Use Permit for either the diversion .
structure or the ditch that transports water from Stanshaw Creek to your property. A recent site
inspection of the ditch leads me to believe that it has been in use for a considerable period of
time. If the ditch has been in continuous use since before 1910, date the Klamath National

.Forest was proclaimed, you may be ehglble for a free special use perrmt

The National Marine Fisheries Service and Cahfomxa Department of Fish and Game are
concerned that the amount of water being diverted from Stanshaw Creek is adversely affectmg a

threatened and endangered species, specifically the coho salmon

Since it appears that your dlversxon structure and ditch are not authorized, they must be removed
‘within 30 days. If you have permits or other legal documents that provide for this use, the
Forest Service needs copies so we can determine if this an appropriate use of National Forest
land, authorize the use and provide for a diversion structure that will allow flows adequate for

the protection of the salmon.

It you have questions feel free to.contact me at the Orleans District Office. -

Sincerely,

/s! William M. Heitler

WILLIAM M. HEITLER -
District Ranger

@ Caring for the Lanq and Serving People Printed obm%per"
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{{(Michael Contreras - Re: Doug & Heidi Cole

o @

From: "Chris Murray" <comurray@scwa.ca.gov>

To: "Michael Contreras” <MContreras@waterrights.swrcb.ca.gov>
Date: 7/12/01 12:17PM

Subject: Re: Doug & Heidi Cole

The penstock is long and runs through some very dense brush sgp/determining
the length by eye is not possible. Remember the site visit | was going to
perform? The major goal of the visit was to determine the capacity of the
penstock and measure the slope and length of the penstock. So | can't give

a definitive answer to your question except that when 1 spoke to Gary

Squires about it, he believed the length was 200 feet. He stated that they

were considering replacing it. So, | am fairly certain they had measured it

at one time.

As far'as "acknowledging" their pre-14 claim, | am certain that | never
wrote them confirming the right. | can't recall whether the thinking at the
time was ever put in written form, but | do recall the basic idea behind
buying off on the pre-14...

After a painful and arduous battle with the Coles and their legal staff, |
determined that there is no information to support the notion that they have
a pre-14 right for all the water they are running through their penstock.

In fact, it appeared to me that there was a period of non-use from the turn
of the century until the 1940's when the pelton wheel was installed.
Additionally, a Forest Service hydrologist had measured the capacity of the
ditch some time in the 70's and found it to be 1.49 cfs. This number was
very similar to the number given by DWR in their hydrographic report from
the 1960's. Consequently, | came to believe that a larger pelton wheel had
been installed sometime in the 1970's or 80's. The measurements of the
ditch indicate that it has been expanded in size since Marvin Goss measured
it.

My thought was that, although they had never really showed continuous use of
the water for domestic purposes, the place is one of the original homesteads
and | felt that it would be reasonable to forgo challenging their pre-14

claim for domestic and irrigation needs (particularly in light of the fact

that they have filed a Small Domestic Use Registration). This would allow
them to cancel the consumptive use application and put their project in the
best light possible.

it should be reiterated, however, that they never proved up on the pre-14
claim. | simply reasoned that it would be prudent in this case to forgo
challenging the claim (assuming they file a statement of water diversion and
use) because the amount of water was small.and the domestic use was very
likely continuous since pre-14 times.

Good luck!

Chris

----- Original Message ----- .

From: "Michael Contreras" <MContreras@waterrights.swrcb.ca.gov>
To: <comurray@scwa.ca.gov>

Sent: Thursday, July 12, 2001 11:44 AM

Subject: Re: Doug & Heidi Cole
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> Thanks. Chuck and | have been discussing some physical solutions that may
be helpful. The application cites a fall of 200 feet but Chuck seems to

recall more like 70. Any thoughts?

>

> Do you remember any specific reference that would indicate
"acknowledgment" of their pre-1914 rights?

>

> It was. nice to talk with you, and | look forward to hearing from you soon.
>

> >>> "Chris Murray" <comurray@scwa.ca.gov> 07/12/01 09:41AM >>>
> Michael,

>

> Here's that web page | promised you. Say hello to Doug for me. If you
have

> any other questions don't hesitate to ask.

S :

> http://www.marblemountainranch.com/index.html
>

> Chris

> aee- Original Message -----

> From: "Michael Contreras" <MContreras@waterrights.swrch.ca.gov>

> To; <comurray@scwa.ca.gov>

> Sent: Thursday, July 12, 2001 9:05 AM

> Subject: Doug & Heidi Cole

>

>

> > Greetings:

> >

> > | am new to the Complaints Unit, working with Chuck Rich. He suggested
> that | contact you to see if you could help to shed some light on the

> circumstances that led to acknowledging the Cole's pre-1914 claim. The
> current complainant is the Klamath Forest Alliance who assert that public
> trust resources are compromised as the result of the hydro power
diversion.

> You authored a memo to file (5/4/99) in which you described the site
visit,

> recommended processing of the application for 3 cfs, and indicated that F&
G

> had been satisfied and that an agreement was in process. To your

> recollection, was that agreement ever finalized?

> >

> > Any relevant information will be appreciated.

> >

> > Michael Contreras

> > Division of Water Rights

> > (916) 341-5307

> >

> >

>

>

>

001022
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From: access <access@pcweb.net>

To: "Robert E. Miller" <REMiller@waterrights.swrcb.ca.gov>
Date: Tue, Apr 3, 2001 11:04 PM

Subject: Re: marble mountain ranch water

Hi Robert, | walked outside my front door and my attention was drawn to the water wheel that | removed a
couple months ago. It apparently was cast prior to 1912 according to the engineer helping me on the
replacement project. It caught my attention as another testiment to the pre 1914 hydrogeneration on the
ranch... and thus motivated me this morning to call and follow up on this last e-mail about documenting

the early hydrogeneration and a missdirected application for it's use permit.  Any thoughts? | want to put
this project behind me.

Also, the Siskiyou Daily News printed a story on us, placed as the lead article, page one....One comment
they quoted from Felice Pace (Klamath Forest Alliance) was that the mere application by us for water
permits implied our lack of a water right.....evidence to me of a real and demonstrable damage incurred
merely by the application proces. He also states that he thinks we have built a concrete and brick dam in
the river and that we have increased the amount of water we take, to the exclusion of our downstream
neighbor (Fisher). This is the first time | have actually seen anybody admit that there is a selfish motive by
my neighbor to gain water that is masked by a "benevolent” environmental position. | will send you a copy
of this article. The Pioneer press also has apparently printed a front page article, to be released to us
tomorrow.

Doug 4 .
"Robert E. Miller" wrote:

> Doug,

> Thank for the update and for the invitation. Unfortunately | will not be able to make it up there this time.
However, | am going to visit a project on the Mad River sometime this spring so maybe | will stop by on
that trip. Keep me posted on what comes out of this Thursday's meeting. Have you thought about
sending a letter to the protestants of your project (NMFS, DFG, USFS, California Sportfishing Protection
Alliance, Konrad) in an attempt to get them to dismiss their protests? What you have done so far may not
be enough for them, but it is a start, and it will give them something in writing showing that you are indeed
making, or planning on making, improvements to your project. If you do send them letters (or anybody
else on any subject regarding your water project), | also recommend that you send carbon copies here to
the SWRCB as well. Include your application number (A029449) in the subject line so that it gets routed
to our files. .

S .

> Thanks and best of luck,

> Rob

> B
> >>> access <access@pcweb.net> 06/05/83 03:57PM >>> .

> An additional update: In case you are not aware, Bill Heitler has recorded the events of our meeting last
week and documented all of the improvements | have made since our last meeting in efforts to maximize
efficient use of water that we capture. To date, here are some of those improvements:

>

> 1. replaced pre-1912 water wheel and 1950's generator with state of the art hydrogenerator plant...more
efficient and productive

>

> 2. replaced upper 250 feet of penstock that previously was leaky...now we have 100% delivery of water
from the canal end to the pelton wheel.

>

> 3. culverted and repaired several cherry picked trouble spots on the canal line that have consistenly
leaked, maximizing delivery of captured water to the generator.

>

> | have expended every available resource in time and money, and am remortgaging the ranch to
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continue improvements....This water system is my stewardship and | take it seriously. What has the
protestant done to mitigate perceived problems other that intimidate, harass and bully?

>

> | am meeting with the chairman and vice chairman of the Karuk tribe, several media reps, local elected
officials, and any other interested parties this Thursday at 9:00 A.M. to tour the site and last year's
improvements. This is not an invitation to protestants to come and sabotage an informational meeting,
and if your agency-would like a presence, please come.

>

> Sincerely yours, Doug Cole
>

> "Robert E. Miller" wrote:

>

> > Doug,

> > | got your message on Friday (3/23) and | apologize for not responding until now (aithough this still
may not be the detailed response you are looking for). 1 am going find out what is going on with the case
that DFG has, or had, against you and now this latest suit that Konrad has going against you, NMFS, and
the USFS. | will then discuss this with Ross, Yoko, and possibly others here, and we will get back to you
in more detail in writing soon. Be aware that there may be some problems processing your application
since this project is now involved in two court cases. | can understand the difficulties and stresses you are
having with this project and | will get an answer to your questions as soon as | can.

>>

> > Rob Miller

>>(916)341-5392

>>

> > ps- The project improvement plans and mitigation that you have look good and | will also discuss
those with NMFS, USFS and DFG.

> >

> > >>> access <access@pcweb.net> 06/07/83 12:07PM >>>

> > | have been served, along with NMFS, and USFS, with a 60 day intent to

>>sue from Konrad Fisher. Konrad has aligned himself with klamath

> > Forest Alliance in his attempts to shut off our water use. Konrad has

> > inflamed every agency that is connected with our project and sees no

> > solutions as viable that are anything short of giving up our water

> >rights. He routinely calls and harasses each group to pressure us and

> > shut us down.

> > .

> > When your agency was here this last summer, you said to me that a red

> > herring in the group would be ignored and the permit process pushed

> > foreword.

> >

> > We need to get this water rights issue resolved. We stand by our

> > position of the ditch capacity (3+ cfs) as our maintained water right.

> > | have conceded to maintain adequate flows past the diversion to allow

> > fish passage for native trout....this is a fish and game demand that

> > meets their minimum requests....

>> '

> > So, given the fact Konrad is only willing to take reactionary steps to

> > intimidate and inflame, can we move foreword in the permit and try to

> > resolve this long-standing issue before | am bankrupt and my family is

> > destroyed???......As an.aside, | fail to see Konrads environmental

> > stance as balanced, given that the alternative to lost hydropower means

>>my running a diesel generator, consuming petroleum products, spewing

>> toxins into the air, and adding to an already stressed west coast energy

> >
> > Some additional updates: | met with Bill Heitler (USFS) and Ron Reed
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> > (Karuk Tribe) and Toz Soto (Karuk Tribe) yesterday. We have come to a
> > consensus on a number of issues. Toz has a job description to research
> > funding for improvements and grants for projects such as mine. We

> > intend to file a joint application (USFS, Karuk Tribe, Marble Mountain

> > Ranch) to gain funding for culverting and piping the ditch and

> > installing a self cleaning fish screen at the head of the ditch. These

> > improvements will aliow a maintenance of our 3cfs use but reduce losses
> > of water in transit, netting a need to capture less water. We are

> > looking foreword to turning this site into a flagship shining example

> > for our area, while others are looking foreword to destroying us. The

> > People for the U.S.A. are meeting with us Monday to garner support for
> > our project also.

>>

> > Lets problem solve, and get our permit passed AS SOON AS POSSIBLE
> > _as the alternative is lengthy litigation that distracts us all from ‘
> > the more important proactive issues of life

>>

> > | look foreword to a reply,
> >

> > Thanks, Doug Cole
> >530-469-3322
> > access@pcweb.net
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3 / 29 / ol 29449
From: Robert E. Miller : F(LE
To: "access@pcweb.net".mime.Internet
Date: 3/28/01 9:37AM
Subject: Re: marble mountain ranch water
Doug,

Thank for the update and for the invitation. Unfortunately | will not be able to make it up there this time.
However, | am going to visit a project on the Mad River sometime this spring so maybe | will stop by on
that trip. Keep me posted on what comes out of this Thursday's meeting. Have you thought about.
sending a letter to the protestants of your project (NMFS, DFG, USFS, California Sportfishing Protection
Alliance, Konrad) in. an attempt to get them to dismiss their protests? What you have-done .so far may not
be enough for them, but it is a start, and it will give them something in writing showing that you are indeed
making, or planning on making, improvements to'your project. If you do send them letters (or anybody
else on any subject regarding your water project), 1 also recommend that you send carbon copies here to
the SWRCB as well. Include your application number (A029449) in the subject line so that it gets routed
to our files.

Thanks and best of luck,
Rob

>>> gccess <access@pcweb.net> 06/05/83 03:57PM >>>

An additional update: In case you are not aware, Bill Heitler has recorded the events of our meeting last
week and documented all of the improvements | have made since our last meeting in efforts to maximize
efficient use of water that we capture. To date, here are some of those improvements:

. replaced pre-1912 water wheel and 1950's generator with state of the art hydrogenerator plant...more
eff' cient and productive

2. replaced upper 250 feet of penstock that previously was leaky...now we have 100% delivery of water
from the canal end to the peiton wheel.

3. culverted and repaired several cherry picked trouble spots on the canal line that have consistenly
leaked, maximizing delivery of captured water to the generator.

| have expended every availabie resource in time and money, and am remortgaging the ranch to continue
improvements....This water system is my stewardship and | take it seriously. What has the protestant
done to mitigate perceived problems other that intimidate, harass and bully?

I am meeting with the chairman and vice chairman of the Karuk tribe, several media reps, local elected
officials, and any other interested parties this Thursday at 9:00 A.M. to tour the site and last year's
improvements. This is not an invitation to protestants to come and sabotage an informational meeting,
and if your agency wouid like a presence, please come.

Sincerely yours, Doug Cole

"Robert E. Miller" wrote:

> Doug,

> | got your message on Friday (3/23) and | apologize for not responding until now (ailthough this still may
. not be the detailed response you are looking for). | am going find out what is. going on with the case that

DFG has, or had, against you and now this latest suit that Konrad has going against you, NMFS, and the

USFS. I will then discuss this with Ross, Yoko, and possibly others here, and we will get:back to you in

more detail in writing soon. Be aware that there may be some problems processing your application since

this project is now involved in two court cases. | can understand the difficuities and stresses you are
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having with this project and | will get an answer to your questions as soon as | can.
>

> Rob Miller

> (91,6)341-5392

> ps- The project improvement plans and mitigation that you have look good and | will also d:scuss those
with NMFS, USFS and DFG.

>

> >>> access <access@pcweb.net> 06/07/83 12:07PM >>>

> | have been served, along with NMFS, and USFS, with a 60 day intent to
> sue from Konrad Fisher. Konrad has aligned himself with klamath

> Forest Alliance in his attempts to shut off our water use. Konrad has

> inflamed every agency that is connected with our project and sees no

> solutions as viable that are anything short of giving up our water

> rights. He routinely calls and harasses each group to pressure us and
> shut us down. :

>

. > When your agency was here this last summer, you said to me that a red
> herring in the group would be ignored and the permit process pushed

> foreword. '

>

> We need to get this water rights issue resolved. We stand by our

> position of the ditch capacity (3+ cfs) as our maintained water right.

> | have conceded to maintain adequate flows past the diversion to allow
> fish passage for native trout....this is-a fish and game demand that

> meets their minimum requests....

>

> So, given the fact Konrad is only willing to take reactionary steps to

> intimidate and inflame, can we move foreword in the permit.and try to

> resolve this long-standing issue before | am bankrupt and my family is

> destroyed??7?......As an aside, | fail to see Konrads environmental

> stance as balanced, given that the alternative to lost hydropower means
> my running a diesel generator, consuming petroleum products, spewing
> toxins into th‘e air, and adding to an already stressed west coast energy

>

> Some additional updates: | met with Bill Heitler (USFS) and Ron Reed

> (Karuk Tribe) and Toz Soto (Karuk Tribe) yesterday. We have come to a
> consensus on a number of issues. Toz has a job description to research
> funding for improvements and grants for projects such as mine. We

> intend to file a joint application (USFS, Karuk Tribe, Marble Mountain

> Ranch) to gain funding for culverting and piping the ditch and

> installing a self cleaning fish screen at the head of the ditch. These

> improvements will allow a maintenance of our 3cfs use but reduce losses
> of water in transit, netting a need to capture less water. We are .
> looking foreword to turning this site into a flagship shining example

>for our area; while others are looking foreword to destroying us. The

> People for the U.S.A. are meeting with us Monday to garner support for
> our project also.

>

> Lets problem solve, and get our permit passed AS SOON AS POSSIBLE
> ..as the alternative is lengthy litigation that distracts us all from

> the more important proactive issues of life

>

> | look foreword to a reply,
>
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"Robert E. Miller - Re: marbie mountain ran‘ajer — . -

> Thanks, Doug Cole
> 530-469-3322

> access@pcweb.net

*
g
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State Water Resources Control Board

CONTACT REPORT

DIVISION OF WATER RIGHTS
SUBJECT: Application 29449, Cole
DATE: 10/19/2000 TIME: 11:15
DIVISION PERSONNEL: Robert E. Miller, EAS

INDIVIDUAL (S) / AGENCY CONTACTED: Bill Heitler, USFS District Ranger
Six Rivers NF, Orleans RD

()

CONVERSATION DESCRIPTION: | -
Mr. Heitler returned my call from yesterday. BH informed me that he sent a letter to Mr. Cole
stating that the USFS has no record of a Special Use Permit for Cole's diversion and ditch. Mr.
Cole must provide evidence that the ditch has been in continuous use since 1910, the year the
Forest Service was created. If he fails to do so, the diversion structure and ditch must be
removed within 30 days of the date of the letter. BH also mentioned that there may be a letter
from President Taft specifically mentioning and authorizing this project as it was circa 1910. If
there is such a letter, BH is still leaving the burden of proof on Cole. I asked for a copy of the
letter which he will send ASAP.

BH also mentioned that the NMFS and DFG seemed to be leaning on him to provide a
Use Permit b/c NMFS and DFG are reluctant to act on this project..
NOTE: In a Contact Report dated 10/18/2000, Mr. Heitler's name was incorrectly spelled and
Mr. Heitler was incorrectly listed as the Ukonom District Ranger.

TELEPHONE NUMBER: (530)627-3291

ACTION ITEMS: Call back after Cole's 30-day deadline to determine if any documents were
provided and to find out the USFS's updated position on this project.

SURNAME
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National Oceapic and Atmospheric Administration
National Marine Fisheries Service -
SOUTHWEST REGION

Arxcata Field Office
1655 Heindon Rd.
Arcata, CA 95521
fax: (707) 825-4840

FAX TRANSMISSION

&~ pAGES INCLUDING THIS ONE DATE /ﬂ//{ 7

TO: NAME M fe [ ony Aori S

\ ROUTINGCODE_____ /e =24/ .42l
TELEPHONE# : .

FROM ~° NAME  taurey Jaazer .
ROUTINGCODE_Y # 77 gzs 4547
TELEPHONE # _ 7. & (52

MESSAGE

001030



10/10/01 14:17 FAX 7078254840 NMFS ARCATA . @002

. . A WR-6 C_G"{

/ g@&”s “United States Forest Six Rivers . Orleans Ranger District
3 Department of ~Service National P.O. Drawer 410
Agriculture : Forest Orleans, CA 95556-0410
: (530) 627-3291 Text (TTY)
S _{330) 627-3291 Voice

File Code: 2700
Date: QOctober 5, 2000

Doug and Heidi Cole . - RECEIVED
Marble Mountain Ranch
Somes Bar, CA 95568 , - . 0CT 06 2000
Nat'| Marine Fisheries Sve
Arcata, CA
Dear Doug and Heidi,

It has come to my attention that you have been diverting water from Stanshaw Creek to use at the
Marble Mountain Ranch. We have no record of a Special Use Permit for either the diversion
structure or the ditch that transports water from Stanshaw Creek to your property. A recent site
inspection of the ditch leads me to believe that it has been in use for a considerable period of
time. If the ditch has been in continuous use since before 1910, date the Klamath National
Forest was proclaimed, you may be eligible for a free special use permit.

The National Marine Fisheries Service and California Department of Fish and Game are
-concerned that the amount of water being diverted from Stanshaw Creek is adversely affecting a
threatened and endangered species, specifically the coho salmon

g Since it appears that your diversion structure and ditch are not authorized, they must be removed -
within 30 days. If you have permits or other legal documents that provide for this use, the
Forest Service needs copies so we can'determine if this an appropriate use of National Forest
land, authorize the use and provide for a diversion structure that will allow flows adequate for
the protection of the salmon.

If you have questions feel free to contact me at the Orleans District Office.
Sincerely,
/5! William M. Heitler
WILLIAM M. HEITLER
District Ranger
@ ‘ Caring for the Land and Serving People Prinled on Reeyeled paper("
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National Oceanic and Atmospheric Adininistration
National Marine Fishenes Service
SOUTHWEST REGION

Arcata Field Office
1655 Heindon Road
Arcata, CA 95521 _ RrraeiOF G
Fax (707) 825-4840 : :

FAX TRANSMISSION
3 PAGES INCLUDING THIS ONE DATE L‘Zﬂ{/o/
i
T0: Wlishae/ (o tvepas FAXNUMBER: _%4 24/ $%00
|
TO: FAX NUMBER: :
TO: FAX NUMBER:
TO: FAX NUMBER: ;
- : ~ 5 -
[707)
FROM: m?g,ég y Yo PHONE NUMBER: 82& - &/7¢
- |

MESSAGE:
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UNITED STATES DEPARTMENT OF COMMERCE
) & National Oceanic and Atmospheric Administration
® trares of NATIONAL MARINE FISHERIES SERVICE
Southwest Reglon Arcata Office
1655 Heindon Rd.
Arcata, Califomia 95521

’ . Tel (707) 825-5160; FAX (707) 825-4840
Lindha on DT
/—_\-

S. E. “Lou” Woltering
Forest Service

Six Rivers National Forest
1330 Bayshore Way
Eureka, CA 95501

Dear Mr. Woltering:

The purpose of this letter is to recommend that the Klamath National Forest initiate Section 7
consultation under the Endangered Species Act regarding its authorization of a water diversion
from the Klamath National Forest to Mr. Doug Cole and Mrs. Heidi Cole, for use on their

private property.

On August 3, 2000, members of my staff and Mr. Bill Heitler, District Ranger of the Orleans
.Ranger District and Jon Grunbaum, fisheries biologist for Six Rivers National Forest, discussed
the Cole’s water diversion from Stanshaw Creek. This is a pre-1915 diversion that provides
water for domestic use, including hydroelectric generation. The Cole’s applied for a water
appropriation permit in January, 2000 from the State Water Resources Control Board (SWRCB)
for their Stanshaw Creek diversion. In March, 2000 the National Marine Fisheries Service
(NMFS) sent a “letter of protest” to the SWRCB regarding the “Notice of Application to
Appropriate Water”, due to our concern regarding the impact of reduced water flows on
threatened Southern Oregon/Norther California Coasts Coho Salmon (Oncorhynchus kisutch)
(62 FR 24588, May 6, 1997) and their associated designated critical habitat (64 FR 24049, May
5, 1999) in Stanshaw Creek and the Klamath River.

Section 7 (a) (2) of the Endangered Species Act requires a federal agency, in consultation with
the NMFS, to insure that any action it authorizes, funds, or carries out, is not likely to jeopardize
the continued existence of any listed species or result in the destruction or adverse modification
of critical habitat. Each agency shall review their actions to determine whether any actions may
affect listed species or critical habitat. If during informal consultation the action agency
determines, with the written concwirence of NMFS, that their actions are “not likely to adversely
affect” listed species. or critical habitat, formal consultation is not required (50 CFR §402.14).
Formal consultation is required for any actions that are likely to adversely affect listed species or
critical habitat. Adverse effects include any action or inter-related and interdependent affect of
an action that causes “take” of a listed species (including harm or mortality).

"‘@

KNU
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~ To Initiate formal Section 7 consul@ation, the following information must be submitted to the.
National Marine Fisheries Service, Regional Office in Long Beach, Califormia:

1. A description of the proposed action;
2. A description of the area that may be affected by the action;
3., Adescription of any listed species or critical habitat that may be affected by the action;

4. A description of the manner in which the action may affect any listed species or critical
' ‘habitatand an analysis of any cumulative effects;

5. Relevant reports, including any environunental impact statement, environmental
assessment, or biological assessment prepared;

6. . (Any, other relevant available information on the actions, the listed species, or critical
~ habitat.

Because of the potential adverse affects of the Cole’s water diversion from National Forest lands,
we recommend that the Six Rivers National Forest initiate formal Section 7 consultation with -
NMFS. . '

If you have any questions concerning the above comments, please contact Mr. Charles Glasgow
at (707) 825-5170. '

Sincerely,

Irma Lagomarsino
Arcata Field Office Supervisor

cc! Mr. Bill Heitler
Orleans Ranger District
P.O. Drawer 410 .
Orleans, CA 95556-0410
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ENVIRONMENTAL FIELD REPORT

Prepared by Robert E. Miller
SWRCB, Division of Water Rights (DWR)

Environmental Asses EAS)
PR e 3650

Application No.: 29449 . Applicant: Doug, Heidi, Norman D., and Caroline Cole

Location: Siskiyou Co. at Marble Mountain Ranch, 7.5 miles north of the Siskiyou-Humboldt
County border along State Highway 96 (Somes Bar USGS 7.5 Minute Quadrangle).

DWR Staff involved: Ross Swenerton, Robert E. Miller, and Yoko Mooring
Applifant / Agent present: Doug Cole (applicant), Owner of Marble Mountain Ranch

Others present: Lo

National Marine F tshertes Service (NMFS) Margaret Tauzer, Chuck Glasgow and T1m
Broadman. — protest accepted.

California Department of Fish & Game (DFG): Jane Vorpagel and Dennis Maria. — protest
accepted.

Karuk Tribe of California: Ron Reed and Todd Soto. = local party with an interest in salmonid
issues.

Non agency: Konrad Fisher (protestant, environmental grounds), Dennis Hood (KDH
Biological Resource Consultation, on behalf of the Fishers), Michael David Fellows
(caretaker of F isher Ranch),.and Neil Tocher (downstream user of water diverted from
Stanshaw Creek). :

Date: 07/26/2000

PROJECT DESCRIPTION: Apphcant seeks a right to dlrectly divert 3 cubic feet per second (cfs)
from Stanshaw Creek, tributary to Klamath River, thence Pacific Ocean, in Siskiyou County. Water
is conveyed through 5,200 feet of earthen ditch and 455 feet of 16-inch diameter steel pipe
(penstock). The penstock uses 200 feet of fall to turn a Pelton wheel turbine. The hydroelectric
generator produces a maximum of 33.9 kilowatts of electricity at 80% turbine efficiency. After use
(see note), the water is conveyed via ditch into Irving Creek, therice Klamath River. (Note: Some
water is taken from the ditch before and after the hydroplant for use by the Cole’s for domestic use
and pasture irrigation, respectively. Irrigation and domestic use is not applied for by this application
and may be covered by pre-1914 rights and a Small Domestic Use Permit. Neil Tocher takes water
from the ditch before it enters Irving Creek for domestic use, pasture irrigation, power generation,
and to maintain a recreational reservoir. Mr. Tocher’s project will briefly be described in another
report. Mr. Tocher does not have a valid riparian claim, nor has he applied for Appropriative or
Small Domestic Use Permit.) The diversion ditch has been in place since the mid to late 1800’s and
the turbine and generator were installed circa 1940. Mr. Tocher’s project is in place, but the exact
date of each facet of his project is unknown at this. time.
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ENV IRONMENTAL SETTING: ‘ ‘

Land use. The Place of Use (POU) is a hydroe]ectnc generator (pelton wheel) producing 33.9
kilowatts of electricity (photos 1, 3, 4). This power is used on the premises of Marble Mountain
Ranch, supplying power to 11 cabins, 2 rental homes, a lodge;, the Cole residence, and recreational
vehicle hookups. A diesel powered Caterpillar Elcctnc Generator (75 kW) supplies backup and
supplemental power, but its high operational cost ($2,500- $3 OOO/month) make 1t inhibitive to
operate on a full-time capacity (photo 2).

Vegetation. The ranch is surrounded by North Coast Coniferous Forest. The riparian area

~ surrounding both Stanshaw and Irving Creeks is lush and in good condition, supplying
approximately 90% stream shading and large woody debris (LWD) to the channel (photo 5, 6)

LWD is ideal for creating pools and offering cover for rearing salmonids.

Wildlife and fisheries. Stanshaw Creek contains steelhead (Oncorhynchus mykiss) and coho
salmon (O. kisutch). The steelhead in this area are in the Klamath Mountains Province Evolutionary
Significant Unit (ESU) and are candidate species under the federal Endangered Species Act (ESA);
they are a species of concern to the DFG. Coho (Southern Oregon/Northern California Coasts ESU)
are federally threatened. During this trip, both species were positively identified below the
Highway 96 culvert by electrofishing by Dennis Maria and Jane Vorpagel (1 coho at.age 0+; 8
juvenile steelhead) and viewed through dive masks by Ron Reed and Todd Soto (photos 7-11). I
personally observed 3 coho (0+) and >3 juvenile steelhead while standing near the washout pool
below the culvert. It is presumed that anadromous fishes are unable to negotiate through the culvert
to get above Highway-96. Plans are underway by the Forest Service (USFS), DFG and the |
Department of Transportation (CalTrans) to correct this passage problem.

On July 7, 2000, Mr. Reed and Mr. Soto.electrofished Stanshaw Creek foym the mouth up to
Hwy. 96. They sampled every pool that was at least 1 to 1.5 feet.deep: 18 pools were sampled and.
coho were found in 16 of them. A total of 33 coho (age 0+) were observed. -

Further upstream, just below the Point of Diversion (POD), Mr. Soto netted an age-0 O.
mykiss (photo 13). It is presumed that this was a resident rainbow trout as steelhead cannot
negotiate above the Hwy. 96 culvert. A Pacific giant salamander (Dicamptodon tenebrosus) was
observed in the diversion channel at the POD (photo 12). Another O. mykiss (age 1+) was fourid
- dead near the diversion ditch about 200 yards before it enters the penstock leading to the generator
(photo 14). It was probably killed by a predator (it was not stranded, water temp. is not an issue -
[12.2 °C], and it appeared in good-condition).

Hydrology and water quality. The Stanshaw and Irving drainages receive approximately 55
inches of precipitation per year (WRIMS GIS and Rantz Isohyetal). Most, if not all, of this is in the
form of rainfall. Margaret Tauzer (NMFS) estimated Stanshaw flow by obtaining Ti Creek stream
flow data (USGS gauge) and multiplying it by the ratio of watershed area of Stanshaw Creek (at the .
confluence with the Klamath River) divided by the watershed area of Ti Creek (at the gage). Ti
Creek is approximately 3 miles north of Stanshaw Creek. For the period of record (10/1/1960 -
9/30/1964), Ms. Tauzer calculated the average unimpaired stream flow as 8.12 cfs at the mouth with
-a minimum and maximum of 1.02 cfs and 100.1 cfs, respectively (figure 1). During the period of
record, estimated unimpaired streamflow in Stanshaw Creek dips below 3 cfs, the amount applied
for by this application, in late July and most of August, September, and October.- Using the iational
method and assuming an average rainfall of 55 inches, Ms. Tauzer calculated an average flow at the
mouth of 7.33 cfs. ”
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As mentioned earlier, there is a fish passage issue in Stanshaw Creek at the Hwy 96
crossing. The culverts are long (>50 yards) and on a steep slope (~5%) with a smooth concrete
substrate that offers no resting areas for salmonids migrating upstream (see photos 7, 8).

The POD is approximately three-quarters of a mile above highway 96 (photos 15, 16). The
diversion structure is. maintained annually by replacing rocks in the stream channel. At the time of
this trip, the “diversion rocks” were a migration barrier to fish moving both upstream and
downstream as the only water entering Stanshaw was seeping under these “diversion rocks”. The
flow entering the diversion ditch appeared to be at least twice that of the flow remaining in
Stanshaw. The applicant does have a 1600 Permit from DFG, but it is stated that the diversion
" should be constructed so as to allow for the passage of fish. The POD and a large portion of the
ditch are on USFS property.

Moving down the diversion ditch, a relief line is situated to convey surplus water out of the
ditch during high flows (photos 17, 18, 19). Only a minimal amount of water was passing through
this line during this.visit. Water passing through the relief line flows back in to Stanshaw Creek.

Down-diversion of the relief line, a half-culvert is buried in the ditch (photo 20). The
applicant says he needs to keep the half-culvert full (the amount present during our review) to
opérate his hydropower generator effectively; less than that, and he is short on power, more than
that, and most is passed through the relief line described above. This is a good place to measure /
monitor flow in the ditch. The flow was estimated just upstream of this half-culvert by timing a float -
over a known distance and measuring the ditch cross section at this reach (photo 21). Flow was
about 1 foot per second and cross sectional area was about 2 feet (flow ~ 2 cfs). The applicant
claims, and it was evident, that a lot of water seeps out of the ditch between here and the POD.

Water is also gravel-filtered out of the ditch (photo 22) into a pipe that leads to water
purification tanks to supply domestic uses (photo 23). This water is not apphed for in this
application (Small Domestic or Pre-147?). '

, The ditch continues (photo 24) until it enters the trash rack (photo 25), thence the holding

__tank to produce head, thence down the penstock to the hydroplant (see photos 1,3,4). Water is then
redirected into another ditch which flows into Irving Creek Mr. Tocher takes water out of the dltch
before it enters Irving Creek (photo 26, 27).

Water temperature was measured in Stanshaw Creek below Hwy 96 (12.2 °C, 54 °F),
Stanshaw Creek at the POD (12.0 °C, 53.6 °F), the diversion ditch before it enters the trash rack
(12.2 °C, 54 °F), the diversion ditch just before entermg Irving Creek (12.5 °C, 54.5 °F) and Irving
Creek upstream of the diversion discharge (12.0 °C, 53.6 °F).

DISCUSSION:

. After the field review, the participants discussed the project, its potential impacts to
anadromous salmonids, further studies that are warranted or planned, project alternatives /

mitigation strategies, and the next step in the permitting process Below is a brief synopsis of our

discussion.

All participants were in agreement, except Mr. Cole, that the pro;ect, in its current form, has
potentially negative effects to anadromous salmonids. All of these effects are due to decreased
flows in Stanshaw: less habitat may be available, potential increases in temperature, and potential .
passage problems exist at the mouth. Mr. Cole kept stressing that Stanshaw is not good habitat, and
that improvements are being made to Irving Creek by supplementing the flow.” NMFS, DFG,

- Dennis Reed, and Konrad Fisher maintained that habitat needs to be improved in Stanshaw Creek
(i.e. ben’eﬁts to Irving fishery/habitat does not outweigh nor equal detrimental effects to Stanshaw
ﬁshery/habltat) All protestants present want more water to be left in or redirected to Stanshaw

*\@00‘\7'
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Creek after the hydroplant. Dennis Reed asked if the USFS, NMFS, and/or DFG could do a habitat
suitability study to quantify any beneficial effects Stanshaw may receive if it were to receive more
water. He and Mr. Fisher plan to ask for funding from the DFG California Coastal Restoration Plan
(CCRP) to do such a study. They had plans to ask for funding from the CCRP to study and improve
the Highway 96 culverts, but that may be delayed. NMFS, DFG, Dennis Reed, and Konrad Fisher
emphasized that the culverts at Hwy 96 will be fixed to allow for fish passage in the near future.
)

POTENTIAL PROJECT IMPROVEMENTS DISCUSSED
1. Improve the diversion structure at the POD on Stanshaw Creek.

This may be accomplished by placing a more permanent structure in the streani channel such
as a screened pipe/siphon or a small check dam with a slot that allows for bypass and fish passage.
This may be difficult since the channel frequently receives high streamflow and debris and the
channel is very dynamic. -

2. Improve the delivery system to hydroplant. )
If this is accomplished, less water would need to be diverted out of Stanshaw Creek. Lining the
ditch or installing a pipeline were possible methods mentioned.

3. Improve the efficiency of the hydroplant. -

This is another method that would require less water to be diverted. We discussed increasing the
drop of the penstock, installing a smoother penstock, and installing a newer, more efficient
generator. '

4. Redirect water back to Stanshaw after it has passed through the Pelton wheel.

Water would be discharged back in to Stanshaw via pipeline just upstream of Hwy. 96. Some water
would have to be left in the current ditch that leads to Irving Creek so that Mr. Cole can irrigate
(Pre-14 claim of 0.5 cfs). This would still leave the reach between Hwy 96 and the POD at the
current flow regime, which may be a problem if passage improvements are made and anadromous
fishes get above Hwy 96.

S. Alteriiativg energy sources. )
Solar, diesel generator, propane, and running power lines from the town of Somes Bar (7 miles

south) are all potential alternative energy sources.

Mr. Cole stressed that all of these options are costly and that he could not afford them. The
alternative that most appealed to him was #4, although he would still need to get some funding for
_that alternative. Other parties thought #4 may be a viable solution, but a consensus needs to be
reached as to how much water needs to be redirected. The study proposed by Mr. Reed or studies
done by NMFS, DFG, and/or USFS may answer this question. Also, Mr. Reed, Mr. Fisher, Mr.
Cole, and Mr. Maria were going to determine if funding was available from the CCRP to develop
any of these possible improvements. Mr. Swenerton asked NMFS and DFG to develop alternatives
to submit to the SWRCB that may improve the fishery and that are feasible for Mr. Cole so that
their protests can be dismissed.

OTHER ISSUES
Mr. Jon Grunbaum, a fisheries biologist for the USFS, was invited to attend but was unable

to make it. The POD and most of the ditch are on USFS property. It is unknown at this time
whether a USFS Use Permit is needed by the applicant or if the project has been “grandfathered”. If
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a Use Permit is required, the NMFS may have a nexus for getting more involved in the project

because a federal agency (USFS) is supporting a project that may have a negative effect on a

federally listed species (coho salmon). The USFS would be required to produce a Biological

~ Assessment and then NMFS would issue a Biological Opinion. Chuck Glasgow (NMFS) is gomg
to discuss this with Mr. Grunbaum or other USFS representatives.

-ATTACHMENTS: PHOTOS, MAP, FIGURE
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State Water
Resources
Control Board

901 P Street
Sacramento, CA
95814
(916) 657-

FAX (916) 657-1485

R SV

Recycled Paper

Gray Davis
’9‘ WR_(EJovernor
TO: FilesWWP9449 and X002837 .
FROM: Christopher O. Murray
WRC Engineer
Application and Petition Unit #2
DIVISION OF WATER RIGHTS
DATE: * 5-4-99
SUBJECT: SITE VISIT TO COLE'S PLACE

Chuck Rich and I wvisited the project site to determine the best
course of action for the Division relative to the current
filings. The applicants previously submitted a Small Domestic.

Registration for a small pond which was recently constructed on

their property. The Coles also have two previous filings which
the ‘Division has yet to act .upon, one for domestic and irrigation
direct diversion and one for hydro power direct diversion.

T D ) 2959 .. o
The applicants claim pre-14 rights for the water diverted but
cannot show that the right has been in continuous use in ‘the
amounts currently diverted through the Pelton wheel.
Consequently, the Applicants have requested that the irrigation
and domestic use filing be withdrawn (A029450). There was some
question as to whether the Applicants own another reservoir which
showed up on an aerial photo submitted by the Department of fish
and Game. This other reservoir is larger in size than the one
the Coles filed for in their recent SDR X002837. There was-some -
speculation that if the Coles do own that reservoir, then the )
direct diversion under. 29450 could be converted to storage to
cover the reservoir.

After arriving on site, we were informed that the larger
reservoir is not part of the Cole’s property. Consequently, it
would appear that there is no need for 29450 and it can be
cancelled. The SDR should be accepted as filed.

We surveyed the reservoir on the ‘Cole property and found that it
is a maximum of three acre-feet in size. It was not full at the
time of the survey and did not appear to be capable of filling
completely due to:seepage losses. Construction on the reservoir
is ;ongoing and the filing was for 10 acre-feet. Consequently, I
would recommend that.the right be processed for ten acre-feet.

A flow measurement of the canal indicated a flow rate of 2.75 cfs

diverted from Stanshaw Creek. This amount of water was more than
could be forced through the penstock as some was spilling out

Our mission is to preserve and enhance the quality of California’s water resources, and
ensure their proper allocation and efficient use for the benefit of present and future generations.
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onto the ground at the inlet to the penstock. The penstock
appears to remain full at approximately 2.4 cfs. The applicant
. applied for three cfs, I would recommend processing the
application for that amount as there are plans to repalr the
penstock at a later time. -

According to Mr. Squires, the Department of Fish and Game has
been out on site and did not see a need for fish screening on the
diversion ditch:. This is probably due to ‘the low velocities
(approximately 1 foot/sec) and the fact that the ditch does
provide some habitat for juvenile salmonids. Mr. Squires stated
that they were entering into an agreement with DFG and that he

. would send me a copy of the agreement once it was finalized.

. ' ‘ 001043
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My 00 “ November S; 199 QU]

State Water Resources Board

Division Of Water Rights 2 7450
P.O. Box 2000 ‘

Sacramento, Calif. 95812-2000

—

Dear Mr Murray:

I have been ask by my daughter and son-in-law, Heidi and Doug Cole, to assist in the resolution of the water
rights issue pertaining to their Marble Mountain Ranch in western Siskyou County. They are currently struggling
with preparations for.an IRS audit and both are working practically around the clock to provide for the basic
needs of their young family. Two nights ago, Doug provided me with a stack of letters which have come to him
from your Division office and from his attorney, Nancy Smith, over the past year or so. In digesting this
material, I have begun to be a little educated about water rights , about the apparently extensive communication
which has gone on between you and Nancy, and about an upcoming deadline of November 30, 1998 for getting
this matter resolved.

I believe you and I met on one of your visits to the Ranch and, although I feel quite comfortable speaking with
you directly, I decided to wrife to you so that I might more thoroughly present my questions and concerns
regarding the water rights issue as well as provide information and observations which I feel should be
considered in the final resolution of the matter. It is my hope that after you have had an opportunity to look over
what I have written here we can meet again somewhere to further discuss and finalize details. I trust that you are
anxious to get an early settlement to this issue and-so I am prepared to work with you in any way necessary to
expedite matters.

In a letter from Nancy Smith to Doug, dated October 7, 1997, Ms. Smith stated, "If you [Doug] proceed by way
of permit, the State is prepared to give you a permit for 3 cfs." Assuming this option is still open to him;-I am
certain that Doug would now agree to accept this flow rate as long as he has assurance that his future right to
divert water from Stanshaw Creek (1rrespect1ve of flow rate), as set forth in the pre-1914 grant signed by
President Taft, will not be compromised.

Yesterday, I measured the flow rate in an eighteen-foot section of half-culvert which is a pért of the canal
carrying water to the Ranch. The inside diameter of this culvert is 29 inches. A small piece of cork was dropped
into the center of the stream and it took 15 seconds for it to traverse the 18 feet of culvert. This latter velocity

measurement was confirmed by repeated trials. From these measurements, I calculated the flow rate to be 2.75
cfs. Since this flow rate is just slightly in excess of what is necessary for the operation of our hydroelectric plant,
I am perplexed over the variety of much lower, past estimates quoted in the various reports and letters available
to me. Ibelieve there is sufficient evidence to show that the carrying capacity of the canal has not been altered
since its construction in the 1800's. A flow rate of at least 2.75 would have been necessary to support an

" intensive hydraulic mining operation and, later, to support the documented multiplicity of uses for water

- delivered to the Ranch, including the irrigation of pasturage supporting 100 head of cattle (as attested to by a
former owner, Lue Hayes). I find it preposterous that the State would expect us to come up with numerical data
to validate water flow rates during a period of time when such rates were not actually measured and, mdeed

when there existed no water rights laws to cause concern to anyone.

Page 1
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Perhaps you would agree that n”, including those pertaining to w. hts, were and are wrigen and
passed without sufficient atttentiolt to Or provision for special circumstanc¥® lieve there is a very special
circumstance, directly relating to the current issue of water rights for the Ranch, but which seems not to have
entered into any of the documents I have read. The special circumstance I allude to is that neither electric power
nor potable water has been made available to the Ranch by any public utilities company and therefor we are
totally dependent upon an adequate flow of water in the Stanshaw canal for our basic living requirements.

_ Should any agency impose a reduction of our current water flow, which flow by all accounts of former owners
and residents has not changed significantly for well over one hundred years, our resident families would be
uprooted, our sole source of income wiped out, and a tremendous (if not total) loss of financial resources
essential to our future sustenance be incurred. Such action on the part of a government agency would, in my
estimation, not only fail to meet the test of reasonableness, but would seem to violate our constitutional rights
relating to our pursuit of life and happiness.

It is clear to me that inherent in the establishment of State water rights laws is a concern for providing adequate
water for possible future users downstream. In our circumstance, there is just one downstream user. His

- property is situated at the mouth of Stanshaw Creek and there is virtually no likelihood of a change in the use of
‘his property which would require a change in the current rate of water supply to our ranch.

In a recent letter signed by Harry Schueller and dated September 15, 1998, there is reference to a "recently-
constructed reservoir" on the ranch. What was actually done was an enlargement of a long-time existing pond.
Enlargement of the pond came about as a result of an arrangement which Doug made with Cal-Trans to dump
material from a massive slide which occured about four miles upriver from the ranch this past winter. The
dumping of this material on the ranch resulted in-a savings of thousands of dollars to the State. The enlargment
" of the pond does not affect the flow rate in the canal, nor would it ever, and should therefore not be made a part
of the current water rights settlement; it is a non-issue.

May I once again suggest that, in view of the history of this matter and of the many circumstances surrounding
the diversion of water to the ranch, we consider proceding with the formulation of a water rights document for
the Marble Mountain Ranch which will assure 1) a continued recognition of the pre-1914 right to appropriate’
water from Stanshaw Creek for use on the Ranch, and 2) a maximum flow rate in the canal of 3 cfs.

I trust that a satisfactofy resolution can be reached soon but that you will be so kind as to extend the existing
deadline, if needed, to provide sufficient time for the transfer of essential information between us. I remain

Respectfully yours,

B oiiiar
R. Gary équires

92520 Hwy. 96

" Somes Bar, Calif 95568
© (530)469-3437

P.S. If you wish, we could speed things up a bit by conversing via E-mail. My address is:
GARINGSQ@PCWEB NET

Page 2
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901 P Street
Sacramento, CA

93814

(916) 657-2167

FAX (916) 657-1485
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" Mr.

‘Pete Wilson
Governor

MEMORANDUM

TO: Files 29449 and 29450

FROM: Christopher O. Murray
' WRC Engineer
DIVISION OF WATER RIGHTS
DATE: 6-5-98
SUBJECT: INSPECTION OF MARBLE MOUNTAIN RANCH’S DIVERSION

FACILITIES

s

As indicated in the preceding Contact Report dated 6-2-98,
Cole has cancelled our meeting at his project site for
6-3-98. Basically, this trip was scheduled to assist Mr.
Cole in determining how to proceed in order to either prove
the extent of his pre-1914 claim or to continue processing
these applications. The only piece of information which I
needed was the rate at which he is currently diverting
water. Because I had scheduled this trip to Mr. Cole’s site
in Somes Bar, I had scheduled to meet with DFG in Seiad
Valley on another project the following day.

Since I had to drive to Seiad Valley anyway, I decided to
stop off and measure the amount of water flowing through Mr.
Cole’s diversion facilities. I am familiar with the
location of his diversion ditch by virtue of the fact that I
visited the site and inspected the ditch with Doug Cole’s
father-in-law on September 23, 1997. I did not take a flow
measurement during that visit due to time constraints. Mr.
Cole’s diversion ditch lies entirely upon Forest Service
property. Consegquently, no permission from the Cole family
is required to inspect the site or measure the flow.

I hiked to the POD from Highway 96, following Stanshaw Creek
until I reached the diversion ditch. I photographed the
diversion structure and the ditch in various places. I
noted the presence of a rainbow trout approximately 9 inches
in length utilizing the buried sediment trap for cover. I
located an area of the ditch which had a very uniform cross
section and a smooth bottom. From here I measured the flow
in the ditch using a pygmy meter. I estimated the velocity
prior to initiating the flow measurement as a check on the

Our mission is to preserve and enhance the quality of California's water resources, and
ensure their proper allocation and efficient use for the benefit of present and future generations.
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flow rate I obtain with the instrument. I estimated the
velocity to be approximately 1 foot/second (probably a
little more than that). Based on a gquick calculation of the
cross sectional area (2.54 Sqg. Ft.) I obtained an estimated
flow rate of approximately 2.5 cfs. The flow rate I obtained
using the pygmy meter matched very closely my estimate of
the flow rate. The measured flow rate was determined to be
2.4 cfs. This flow was measured near the point of diversion.
The ditch is a mile or so long, and some conveyance loss is
expected over that distance. The water near the terminus of
the ditch appeared to be flowing at a rate comparable to the
beginning of the ditch. I would regard the conveyance
losses to be a small fraction (20% maximum for loss of 0.5
cfs) of the flow of the ditch although the flow was not
measured near the penstock. The entire flow of the ditch
was being diverted through the penstock.

Our mission is to preserve and enhance the quality of California’s water resources, and
ensure their proper allocation and efficient use for the benefit of present and future generations.
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Cal/EPA

State Water
Resources
Control Board

Division of
Water Rights

Mailing Address:
P.O. Box 2000
Sacramento, CA
95812-2000

901 P Street
Sacramento, CA
95814

(916) 657-2167
FAX'(916) 657-1485

Pete Wilson
Governor

In Reply Refer
to:332:CM:25446

MARCH 191997

Michael Brickell, Elizabeth Brickell,
Barbara Short, Steve Robison,
Bruce Robinson and Susie Robison
c/o Barbara Short
Patterson Ranch
Somes Bar, CA 95568
Doug Cole, Heidi Cole,
Norman D. Cole, and Caroline Cole
c/o Doug Cole ~
92520 Highway 96

Somes Bar, CA 95568
Dear Mr. Cole and Ms. Short:
APPLICATIONS 25446, 29449, AND 29450 TO APPROPRIATE WATER FROM

STANSHAW .CREEK AND UNNAMED TRIBUTARIES TO STANSHAW CREEK IN
SISKIYOU COUNTY

I have recently been assigned the task of processing the above
mentioned applications. My review of the files for these
applications indicates that a dispute exists between the- parties
regarding priority of use. I also understand that the Cole’s
believe they possess a valid pre-1914 appropriative right and
Brickell, et al. believe they possess valid riparian rights.

Both groups appear to have some interest in cancelling the above
mentioned applications in favor of these clalms of right in order
to obtain a better priority.

Please be advised that while the Division of Water Rights
(Division) does not currently have sufficient information to
refute these claims of right, we believe that the validity of
both claims is uncertain at this time and may not withstand more
intensive review. Only a court of competent jurisdiction can
make a final determination of the validity and priority of these
claims of right. This can be time consuming as well as an
expensive process upon which to embark. If your claims of right
do not fully cover all of your diversions, you would be
trespassing against the State of California and would also be

. subject to appropriate enforcement actions including the

imposition of significant fines. Consequently, we do-not believe
that cancellation of your applications is in your best interests
at this time. We recommend that the processing of your
applications be resumed.

To that end, we need written confirmation regarding whether you

"wish to proceed with these applications or have them cancelled.

If you wish to cancel your application(s), we need either:

S%NAME

oW} goRe@'cf.ed.f@@ve'

T EE

Qur mission is to preserve and enhance the quality of Callfornia’s water resources, and
ensure their proper allocation and efficient use for the benefit of present and future generations.
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Mr. Cole and Ms. Short -2-

1. Verification of the validity of the rights under which you
will be diverting water; or

2. A written statement that the diversion and use of water will
be terminated.

Verification of riparian or pre-1914 claims rights will not be
easy. There are at least two ways to achieve this. The first way
is to retain the services of an attorney or a consultant who is
well versed in water rights law and have that individual prepare
a written analysis in support of your claimed rights. If the
Division agrees with the conclusions of such an analysis, your
applications could be cancelled with a considerably reduced risk
of enforcement action at a later date.

The other option is to schedule a field inspection by Division
staff to examine your .diversion and use of water and any other
evidence you may have that supports your claims of right. TIf
Division staff conclude that adequate riparian or pre-1914 rights
exist, a letter would be sent to that effect and cancellation .
proceedings would be initiated. 1If Division staff conclude that
adequate riparian or pre-1914 rights do not exist to justify all

" of your diversions, we could attempt .to find a mutually
acceptable reésolution that would allow for issuance of permits -
under your pending applications. If such a solution could not be
found, this inspection would also serve as a field investigation
as required by Section 1345 et seq. of the Water Code (copy
enclosed). A final staff recommendation regarding disposition of
protests and action on the pending applications would be
developed as soon as possible thereafter.

Please notify this office within 30 days from the date of this
letter of the course of action you wish to pursue. If you wish
to pursue the first course of action and need additional time to
prepare supporting documentation, please let us know how much
additional time will be required. If you wish to pursue the
field investigation by Division staff, please let us know if

. there is a specific time of year that you feel would be best for
an inspection. We would attempt to provide two to three weeks
advance notice of any inspection. If there are any questions, I
can be reached at the above address or at (916) 657-2167.

Sincerely,
- ORIGINAL SIGNED BY:
| Christopher O. Murray

WRC Engineer ' -
Applications and Petition Unit #2

COMurray:com/pminer:3-17-97 _ .

o:\cm\stanshaw

l c,: Recycled Paper Our mission is to preserve and enhance the quality of California's water resources, and
ensure their proper allocation and efficient use for the benefit of present and future generations. 001049
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STATE WATER RESOURCES CONTROL BOARD .
PAUL R. BONDERSON BUILDING Mailing Address

901 P STREET DIVISION OF WATER RIGHTS

SACRAMENTO, CALIFORNIA 95814 ‘ P.0 BOX 2000, Sacramento, CA 958122000
(916) 657-1954 .

FAX:

Nt

© 657-1485

e . In Reply Refer _
FERREARY 221995 R gt M 7/7
Doug Cole, Heide Cole, ' ‘;7 6? ‘
Norman D. Cole and Caroline Cole ,

c/o Doug Cole
92520 Highway 96

Somes Bar, CA 95568

Dear Mr. Cole:

- APPLICATION 25446 OF MICHAEL BRICKEL ET AL.--UNNAMED STREAMS TRIBUTARY TO

STANSHAW CREEK IN SISKIYOU COUNTY

In 1980, Bob and Judy Allen Young (Young), as prior owners of your commercial
enterprise, filed a protest against the above referenced application to
appropriate water from tributaries to Stanshaw Creek. Young claimed prior
rights to all the flow of Stanshaw Creek and tributaries based on a claim of
pre-1914 appropriative rights and a claim of riparian rights. The- Young
protest was accepted by the Division of Water Rights (Division) though Young
was_subsequently advised that such acceptance did not substantiate his claimed
water rights. Nevertheless, and in an attempt to resolve the protest,
Division staff proposed reducing the diversion rate for irrigation under
Application 25446 from 0.14 to 0.07 cubic” foot per second. (cfs) and proposed a’
requirement for metering the diversion from the tributaries to Stanshaw Creek.
These conditions were acceptable to Young and the representative, at that
time, of the applicant. Due to various reasons, however, apparently including
litigation between the parties, further processing of Application 25446 was
deferred for a number of years.

In late 1994, we advised the applicant that .a permit was finally ready to be
issued. Ms. Barbara Short, current representative of the applicant, by letter
of January 18, 1995 requested that the metering requirement be deleted from .
the permit and provided hydrologic and other information in support of her
request. A copy of-that letter and the. March 17, 1990 report by Marvin Goss,
Hydrologist, is enclosed. This is the first time Division staff was aware of
any hydrologic data on Stanshaw Creek.

The only evidence in our file of a pre-1914 appropriative right for the
property you acquired from Young is a water notice (copy enclosed) which
accompanled the Young protest of Application 25446. 1In the absence of back-up

material (map, etc.) this notice, by itself, is inconclusive that a pre- 1914

appropriative right attaches to the property. In addition, there is no

Statement of Water Diversion and Use (Statement) on file with the Division for
diversion of water from Stanshaw Creek. All diverters of surface water, with
certain exceptions which are not applicable in this situation, are required to
file a Statement with the Division pursuant to Water Code Section 5100 et seq.

001050
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Doug Cole -2-

This requirement applies to water diverted under claim of riparian right and

' to appropriations initiated prior to December 19, 1914, the effective date of

the California Water Commission Act. Young was advised on several occasions
of this requirement.

Even if we are to assume a valid pre-1914 right attaches to your property, the
amount claimed in the 1867 notice, which is illegible but stated to be '
600 miners inches or 15 cfs', is well in excess of past use which is
documented in the Goss Report at 0.49 cfs from 1958 to 1990. On the basis of
this information, the right to any amount in excess of 0.49 cfs would have
been lost through five years of non-use (Smith v. Hawking 42 P.454). It also
appears that a substantial portion of the water presently being diverted by
you from Stanshaw Creek is for hydro power use. According to information in
the files of Applications 29449 and 29450, which were recently assigned to
you, the hydro power turbine was installed between 1940 and 1942, well after
1914. Therefore, it appears that any pre-1914 claim, even if valid, to
Stanshaw Creek water would most likely be limited to the consumptive use on
your property for domestic and irrigation purposes. This use was determined
to be 0.11 cfs (Application 29450). As can be seen from the Goss Report, the
estimated .flow of Stanshaw Creek at the Young Ranch diversion is well in
excess of this amount, even in drought years. :

In consideration of the above, as well as the request of Ms. Barbara Short, we
will delete the previously agreed to metering requirement and re-instate the
initially requested irrigation direct diversion rate of 0.14 cfs for
processing any permit issued pursuant to Application 25446 unless, within

60 days from the date of this letter you provide information that clearly
documents the existence of a valid pre-1914 appropriative or riparian claim of
right to the waters of Stanshaw Creek for your property. If you do not submit
the- verifying dbcumentatlon, we will assume that you do not object to the
above described process, and we will proceed toward issuance of a permit for
Application 25446.

If you have any questions regarding this matter, please contact Wm. Van Dyck
of my staff 'at (916) 653-0438.

Sincerely,

QR,G!NAF ‘RIALNIEN pyv,

Murt Lininger
Program Manager-
Application and Hearing Section.

Enclosures
CERTIFIED

cc: Brickell et al.
c/o Ms. Barbara Short
Mountain Home/Patterson Ranch
Somes Bar, CA 95568

bcc: A29449-50
WVanDyck:larchuleta:2-3-95:pminer:2-21,22-95
0:\wv\25446

'‘Report of November 25, 1980 field investigation under Proceedings igp1051
Lieu of Hearing.
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