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SACRAMENTQO, CALI FORNI A
VEDNESDAY, JUNE 28, 2000, 11:00 A M
---000---

HEARI NG OFFI CER BROWN:  Good norni ng

This is the tine and place for the hearing on the
noti on to quash subpoena of clients of M. Maloney filed by
the Monterey County Water Resources Agency.

This hearing is being held in accordance with the
noti on dated June 14th, 2000, filed by Scott Shapiro on
behal f of the agency and the Notice of Hearing dated June
15th, 2000, signed by Barbara Katz. Both notices were
served on all persons on the list of persons to exchange
i nfornmati on regardi ng the hearing on the agency's
Application 30532 to divert water to storage in Nacimento
Reservoir.

| am John Brown, a nenmber of the State Water Resources
Control Board. | wll be assisted today by staff attorney
Barbara Katz and staff engi neer Kevin Long.

The purpose of this hearing is to afford the parties an
opportunity to present oral argument regarding the notion to
guash subpoena of clients of M. Ml oney which may assist ne
in determ ni ng whet her to quash the subpoena entirely,
nodify it or direct conpliance with it under whatever terns
or conditions may be necessary.

Qur hearing today has a narrow focus. The sole issue

CAPI TOL REPORTERS (916) 923-5447 3
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is howto resolve the nmotion to quash the subpoena of
clients of M. Maloney. It is not a water rights hearing to
det erm ne whether there is unappropriated water to supply
the applicant or to deternmine terns and conditi ons under

whi ch the applicant may appropriate water

The order in which the parties will present argunents
is as follows:

First will be the agency as noving party.

Second will be the Salinas Valley Protestants, which
are clients of M. Maloney.

Third will be Tanimura & Antle, Incorporated

Fourth will be East Side Water Alliance.

To ensure that we finish the hearing today, please
[imt your argunents to 20 minutes for each party and your
response to 10 mnutes. | have read the briefs that were
submitted, so you may sumarize themin your argunments.

At this time | would like to invite appearances by the
parties. WII those nmaki ng appearances, please state your
nane, address and who you represent so the Court Reporter
can enter this information into the record.

Who is representing Monterey County Water Resource
Agency?

MR. O BRIEN:. Morning, M. Brown.

Kevin O Brien of Downey, Brand, Seynour & Rohwer, 555

Capitol Mall, Tenth Floor, Sacramento, 95814.

CAPI TOL REPORTERS (916) 923-5447 4
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H O BROMW:. Mrning, M. OBrien and wel cone.

Who is representing the Salinas Valley Protestants?

MR. MALONEY: Patrick Mal oney, 2425 Webb Avenue,

Al aneda 94501

In connection with that, your Honor, we reasonably and
-- excuse me, Salinas Valley Protestants because | think it
is the name that the State Board used to refer to us. There
was a suggestion that possibly there are other protestants.
We have not seen other protestants, other than Fish and
Gane.

Are there any -- can we find out if there are other
prot estants?

H O BROMN: Certainly.

MR. MALONEY: Secondly, this Taninmura & Antle Conpany,
we have no idea what | ands they represent or who they are.
And this East Side Water Alliance, we have no idea who they
are and what |ands they represent.

On May 10th, 2000, we sent a letter to everybody who
appears asking themto describe the | ands they own and who
they represent. And we've never received a response from
that, who these people are or what |ands that they
represent. W are not sure that anybody who isn't
officially participating in this proceeding as a protestant
or has filed an answer could actually participate in the

di scovery proceeding. W don't know. W are raising the

CAPI TOL REPORTERS (916) 923-5447 5
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i ssue for your ruling, your Honor

H O BROMWN: Thank you, M. Maloney. Wl cone, also.

MR. MALONEY: Thank you

H O BROMWN:. Perhaps the other parties in an opening
statement can give a brief overview of the [ ands and who
they represent. That would no subtract fromyour tine
al | owed.

Is that all right?

MR. MALONEY: We are raising a second issue; and that
is, can they participate in the hearing when basically they
are naking policy statements. They haven't filed a protest
and/ or an answer.

M5. KATZ: They filed notice to appear at the Board's
hearing. It's at the Hearing Oficer's discretion whether
to let themparticipate.

MR. MALONEY: Thank you

H O BROM: Who is representing Taninura & Antle?

MR. DONLAN. Good norning, M. Brown.

Robert Donlan from Ellison and Schnei der, 2015 H
Street, Sacramento 95814.

W did file a notice of intent to appear. W are an
interested party. W are not protestants. | amnot sure
that was specified in the hearing notice. | amnot aware of
any regulations that require all participating parties to be

protestant or applicant.

CAPI TOL REPORTERS (916) 923-5447 6
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H O BROMW: Al right.

Thank you, M. Donlan, and wel cone.

MR. DONLAN:  Thank you.

H O BROM: Who is representing East Side Water
Al liance?

M5. LENNI HAN:  Good norning, M. Brown.

Mart ha Lenni han form Lenni han Law at 2311 Capitol
Avenue, Sacranento, California, 95816.

The East Side Water Alliance is a group of |andowners
in the east side, not surprising, of Salinas Valley. W did
file a notice of intent to appear. More inportantly ny
group of clients are many of the fol ks who have subnitted
data to the agency under the prom se of the confidentiality,
which is one of the topics of this hearing.

H O BROAN: Mrning, Ms. Lennihan. And wel cone.

The hearing will be transcribed by Esther Watre.
Persons who want a copy of the transcript should order one
directly fromher. However, 60 days after the Board
receives its own copy of the transcript, the transcript wll
be posted on our website. That website is www swch. ca. gov.
If you want that nore specifically you can see Ms. Katz or
nmysel f later and we can make sure you've got the right
description of our website.

We are going to oral argunents now, and we will start

with the Monterey County Resources Agency, M. O Brien.

CAPI TOL REPORTERS (916) 923-5447 7
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MR. O BRIEN: Thank you, M. Brown.

The notion to quash goes to two specific categories of
docunents. | want to just highlight that point at the
outset. Because the agency has indicated a willingness to
produce the ot her documents pursuant to the subpoena. In
fact, | think it is inmportant for this Board to understand
that over the last several years the agency has literally
been bonbarded by Public Act requests by M. Maloney and his
clients and have produced literally thousands of pages of
docunents to himand have, in fact, produced the SVI GSM
nodel which is the nodel used to devel op our hydrol ogy
testinmony in this case.

What we are objecting to the production of is two
specific categories: One is the water extraction reports
that | andowners within the Salinas Valley have filed over
t he past several years with the Agency pursuant to O di nance
3717. And the second category is certain water conservation
reports al so produced pursuant to that ordinance.

O di nance 3717 was adopted to assist the Agency in
gat hering informati on about the general hydrol ogy of the
Salinas Valley. As this Board is well aware, the Salinas
Val |l ey has some very uni que water supply and water quality
probl ens, including the problem of seawater intrusion

In order to encourage the | andowners in that valley to

participate in this voluntary data production program the

CAPI TOL REPORTERS (916) 923-5447 8
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Agency needed to nake sone very strong assurances, and these
are contained in the ordi nance, that the Agency woul d do
everything in its power to maintain the confidentiality of
this information. That is really why we are here today.

This information related to the punping that goes on in
the valley is in the nature of trade secret data. And M.
Donl an and Ms. Lenni han have subnitted papers in this
proceedi ng, you will be hearing fromlater, underscoring the
fact that this data in the context of a very conpetitive
agricultural economy of the Salinas Valley is trade secret
data. It's inportant and conpetitive data. It's not data
that the farmers in that valley want to have their
conpetitors have.

It is also inportant fromthe standpoint of the Agency.
The Agency, as you know, is in the process of attenpting to
address sonme of these water supply issues. And the Agency
views the cooperation of its |andowners in being able to go
out and obtain data of various nature to be critical to its
ultimte success. And if the Agency represents to its
| andowners, its constituents, that it is asking for data,
but it can't in effect nake good on its prom se that that
data will be kept confidential, then the |ikely outcome, and
I think the Superior Court in Monterey County understood
this, no one would produce the data. That is what is really

at stake here ultimately.

CAPI TOL REPORTERS (916) 923-5447 9
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makes the follow ng assunption, and | think this is the

assunption that really pervades his presentation. He says

on Page 3 at Line 11:

It follows that in order for the Agency to
respond to the Board's inquiry about the
satisfaction of downstreamwater rights (see
March 26, 1999 letter) the Agency will rely
upon its database of downstream extractions,
i.e., the water extraction reports. |n order
to opi ne on whether such extractions are
reasonabl e, thus do not exceed a
corresponding right to water, the Agency w ||
of necessity need to correlate the
extractions with the type of use, i.e., the
wat er conservation reports which detail the
type of crop and irrigation system used.

(Readi ng.)

CAPI TOL REPORTERS (916) 923-5447
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M. Maloney is just flatly wong on that assunption.
There is nothing in the record in the way of evidence that
supports his assunption as to what the Agency will or won't
use.

The fact of the matter is the Agency in its nodeling
has not used the water extraction data, either in the
devel opnent or calibration of the SVIGSM nodel. W
submitted here within the |last couple days a declaration
fromM. Melton which was the same decl aration that was
submitted to the court in Mnterey County, which |ays out
the history of the devel opment of the SVIGSM which is the
nunerical flow nodel we will use for the hydrol ogic
anal ysi s.

M. Melton nakes it quite clear in devel oping that
nodel they did not use the extraction data. |Instead they
used a very standard techni que, which I know you, M. Brown,
are famliar with, where punping is estimted based on
croppi ng patterns. They obtained that data fromthe
Department of Water Resources relating to cropping patterns
within the valley, attached to the water duty to the
different crops in the valley, and they fromthat estinated
total punping in the valley for the purposes of nbdeling.
They certainly didn't have an adequate database within this
SVI GSM system of the nodel to be able to use that with

accuracy. And a consunptive use nethod is a perfectly

CAPI TOL REPORTERS (916) 923-5447 11
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accepted approach to estinating punpage.

Now, | think a lot of M. Mloney's argunents in this
proceedi ng ambunts to the argunment that, well, the Agency
shoul d have used the data. |If that is the argunment he is
maki ng, then that is a perfectly acceptable argument for him
to make at the hearing. That goes to the weight of the
evi dence that the Agency is going to be subnmitting. W
don't think that is correct. W think our testinmony wll
denonstrate that the use of the consunptive use nethodol ogy
is perfectly adequate.

We are not here today, | don't think, to argue the
wei ght of the evidence for the appropriateness of the
hydr ol ogi ¢ anal ysis that the Agency conducted. W are
sinply here to deternine whether he has nmet his burden of
denonstrating need for this punping data in the context of
pr oceedi ng.

Now, the papers contain a | engthy discussion of a
couple points that | want to briefly touch on. One is this
guestion of water availability analysis. M. Ml oney
apparently has the view that when one comes to the Board to
submit a water right application, one needs to submit in
connection with that application a full-blown hydrol ogic
anal ysis that includes detailed anal yses of water extraction
punpi ng throughout the area in question.

The Board did not require that in this case. The

CAPI TOL REPORTERS (916) 923-5447 12
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Board, | think, |ooked at this application as a fairly

uni que situation in which we have a facility that has been
operated for over 30 years, and we are now com ng back
because of a neasurenent error in the reservoir capacity and
trying to confirmwater rights for that full capacity. This
is not a situation like this Board sonetines faces where you
have a new reservoir project going in and there are other
issues related to inpacts. In fact, the Board in this case,
at least tentatively has indicated, a willingness to proceed
on an exenption on this case.

The issues involved in this proceeding are nuch nore
narrow and much different fromthe issues involved in other
types of water right applications, and the Board nade a
decision to accept this application, to notice this
application, and to proceed to a hearing. That is where we
are now. The notion that we now have to go back and prepare
some kind of a water availability analysis is sinply not
consistent with this Board's practice. The water
availability analysis is contained in the evidence we
subm tted.

And on July 18th and 19th we will be presenting that
evidence. M. Ml oney will have an opportunity to
cross-examne in an attenpt to rebut that evidence. He has
made absolutely no showing that in order to do that he needs

to have this confidential punping data.

CAPI TOL REPORTERS (916) 923-5447 13
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Finally, there is an argunment nade in the papers
relating to conjunctive use. | must confess, M. Brown, |
have read that argunent at least three tines. And | am not
sure | fully understand that. | do want to reserve sone
time to respond to M. Maloney on this issue. But, as best
| understand it, the argunent is that this confidential
punpi ng data is needed to sonehow establish the protestants’
proper conjunctive use under certain statutes that M.

Mal oney cites.

Well, | guess | have a couple responses to that. One
is if the issue is his own clients' punping, why can't he go
to his own clients and get that punping data? Wy does he
have to go to the Agency for that part of punping data? |If
the issue is punping in conjunctive use by others in the
val | ey, what does that have to do with the issues that have
been noticed for this proceedi ng?

| don't think M. Ml oney has answered those questions.
I would like to hear himanswer themand | would like to
have hi mrespond to that.

Thank you.

H O BROM: Thank you, M. O Brien

M. Ml oney, you are up

MR. MALONEY: Chairnan, Ms. Katz, M. Long.

First thing, a couple prelimnary coments. They did

not include in their filings for the hearing on July 18th

CAPI TOL REPORTERS (916) 923-5447 14
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and 19th, they did not include a water availability

anal ysis. Excuse me, the Agency did not include a water
availability analysis. That was required pursuant to a
letter fromthe State Board on March 26, 1999, from

M. Sat kowski, chief of the special watershed application
teamto our office, with a copy to Kevin O Brien

In that letter a water availability analysis, they were
supposed to determ ne the hydrol ogy for different types of
wat er years, wet, average and dry, needed to satisfy
downstream prior rights. Three, the instreamfl ows needed
to protect fishery resources. The water availability
anal ysis should be an integral conponent of the California
Envi ronmental Quality Act.

That was not filed in connection with the docunents
that we have to date, and we do not know that there is any
wai ver of that requirenent.

Secondly, to our know edge, we have set forth in detai
what we perceive to be our vested rights, and nobody who has
filed any protest to those vested rights in any of the
answers or anything like that. So we assume for the
purposes of this hearing that our vested rights are going to
be accepted by all parties.

The inmportance of that is, if you read what we filed to
date, plus the filings we nade yesterday, there is another

110, 000 acres of land to be devel oped in what we call the

CAPI TOL REPORTERS (916) 923-5447 15
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vested rights area. This is using the 15-percent sl ope,
basically the same slope that you have in the city in -- you
have in Napa County for developnent. W will be having
testinmony that indicates that there is another a hundred to
110, 000 acres to be devel oped.

VWhat is inportant here is that this Board, representing
the public, has to think in terms of how to optinize the
wat er resources of the state. W feel that you are going to
have to, when you deal with this application, conme up with a
nmet hodol ogy in which to optim ze the water resources of the
state. W fully expect you to cone up with an idea of
punpi ng data, punping restrictions. W fully expect you to
come up with release patterns during drought conditions to
take care of downstream vested water right owners and to
basically optim ze the water resources.

This was done very successfully 30 years ago in the
Napa Valley by this very Board. Here we are going to be
asking you to do exactly the sane thing.

One of the things we are going to propose is a
nmet hodol ogy by which you can better nanage the water
resources so all the various water interests are protected.
For what it is worth, the Agency is speaking -- | think the
record shows that we represent 5 percent of the row crop
growers. We represent 40 percent of the vineyard growers.

W represent 20,000 acres of undevel oped | and. W represent

CAPI TOL REPORTERS (916) 923-5447 16



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

anot her 20,000 acres of cattle land. W are not taking any
wat er away from anybody. W are not interested in hurting
anybody. What we are interested in doing is optinizing the
wat er resources of the state. W think this is an
appropriate place in which the Board can do it. The data we
are asking for has to be carefully analyzed so you will know
exactly how nuch punpi ng each person is allowed to do and
not do.

A great deal of discussion is nade about the validity
of this data and so on. W need the data to inpeach the
plaintiff's, the applicant's case in chief. This is a
standard procedure under litigation. Wat's so disturbing
to ne on a professional basis is that we actually have
declarations, and | can submt copies of these, filed in the
other action which say they relied on this data to validate
their nodel. Here are the declarations. | have five copies
of them Counsel is fully aware of them

These declarations say that they | ooked at the
extraction data to validate the nodel. W' ve done a |lot of
anal ysis of the extraction data and the --

Who shall | give these to? There are five separate
copi es.

We have done a lot of the analysis of the assunptions
in the nodel, and we are finding a lot of errors in a |ot of

the data that has been given to us in sunmary fornms and a
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ot of errors given to us that are the assunptions of the
nodel . W have been argui ng about these errors for the |ast
three or four years. W are not sure that any of these
errors have really been dealt with in the nodel.

You have a docunent here or an el ectronic black box.

We have never been able to investigate the assunptions
against the reality that are in that -- the reality in the
val | ey agai nst the assunptions that are in the nodel. It is
a classic case of garbage in and garbage out.

One of the things that we constantly hear about is this
decision in Mnterey County. The decision in Mnterey
County is very inmportant for a couple or reasons. It is a
very limted decision. W were not the plaintiffs -- we
are the plaintiffs in that case. W are taxpayers
chal | engi ng the operating assunptions of the taxing behavior
of the Agency.

W are -- in this particular case the Agency is the
plaintiff. What the Agency is basically deciding is that
they are the Pope. They get to tell everybody what the
water data is in Monterey County. They get to tell you what
the water usage is. W are saying, "Let's look at the
actual data." W subnmit under that under this recent Steny
case we should be entitled to | ook at the data and to
cross-exam ne themon the data. W believe in what we have

seen in the stuff that they have given us that there is a
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ot of errors in the data that they've given us to date. It
doesn't match up with the witten docunents that we have in
our clients' files and it's showi ng wong water usage al
over the place.

W can't put a declaration into that effect because we
don't have the client data that the Agency has. W can't
conpare our client data against what is in our client's
file. W are assuming that there are sone types of error
sonmewhere. W have to | ook at the raw data in order to get
to the bottom

Let's | ook very carefully. Let's go to Page 4 of the
points and authorities on this whole issue of what that case
said. If you |look at Page 4 --

H O BROMW:. This is on your --

MR. MALONEY: This is on the points and authorities of
the Agency asking for a protective order. Let's |ook at
Lines 24 and 25. It says:

Plaintiffs have failed to denpbnstrate in the
context of the present litigation.
(Readi ng.)

In other words the judge wei ghed a bunch of public
policy issues and concl uded that when you are tal ki ng about
atax case it is not necessary for us to see the data.

Page 4, notice of notion and notice of notion to quash

subpoena issued by M. Ml oney, Lines 24 and 25.
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H O BROM: | amnot sure we are on the same page
Page 24, 257

MR. MALONEY: No. It's Page 4, lines -- it's -- the
docurment's -- it's called Notice of Mtion and Mdtion to
Quash Subpoena, our clients' menoranda of points and
authorities. | don't have a file date on it. | am/l ooking
at Page 4, Line 25

M5. KATZ: Ckay.

H O BROW:. Ckay, |'ve got it.

MR. MALONEY: There it is, in the context of the
present litigation. The judge nade a very limted ruling
in the context of that particular litigation, which is tax
litigation. W can bring in five volunes about the issues
of the tax litigation. But the tax litigation is absolutely
different froma water rights application. And this is a
plaintiff or an applicant who is coming in here and sayi ng,
"W are the only ones that are going to control the data
even though we have better data than what we are offering.
This clearly under Steny is what the court, Appellate Court,
was tal ki ng about .

Now, there is just this general assunption that there
is water to be appropriated and things like this. W
constantly hear about the saltwater intrusion issue.
Saltwater intrusion issue is a sinple issue. There is 3,000

acres or 4,000 acres that are overpunping. Al you have to
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do is look at the historical record. Those people should
stop pumping. Let's deal with the issue.

To the extent they don't want to stop punping, let's
deal with how we can deal with the issue. You shouldn't be
| ooking at -- | would request the Board not to | ook at the
whol e Salinas Valley. W are talking about billions of
dollars that are going to be invested in the wine industry
over the 30 years to take care of 3,000 acres of people who
are punping water in marginal land. |If we can get the data
we can identify exactly who should stop punping and how nmuch
t hey shoul d punp.

Everybody is naking this story about these are trade
secrets. Keep in mnd that we represent 5 percent of the
row croppers in the Salinas Valley and 40 percent of the
wi ne industry. W don't consider it trade secrets. |If you
| ook at the Napa settlenent, we disclosed everything i n Napa
in terms of our punping practices. The water belongs to the
people of the state of California. It doesn't belong to
sone big corporation that grows lettuce; it belongs to
everybody. That water resource has to be managed in an
efficient manner to optimze that water resource for the
benefit of everybody.

They do use -- they're clainming -- this is one of the
nost incredible -- they did use the GEM5 data. That is

covered in the declarations. They also used the GEMS data

CAPI TOL REPORTERS (916) 923-5447 21



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

to verify the DWR data. |In fact, we got extensive
correspondence on that issue. But the DWR data is
incorrect, and the Agency is adnitting it is incorrect.

This is one of the nore incredible things. This
Tani mura, | have no idea who they are and what acreages they
represent. They have a big building. W've asked them who
they are. They won't tell us. W have a whol e bunch of
parcels. | think we have a hundred acres of Taninura &
Antl e parcels, period. Taninmura & Antle in their own

wi t ness, who we assume is really the Agency's witness as

well, relies on the extraction data, and then we are not
allowed to see the extraction data. It just boggles our
m nd.

Now, let's talk about alternate relief. |[If you are
going to -- we are nore than willing to keep all this data
confidential. W don't care how the 95 percent of the rest
of the valley uses the water, uses their water. It doesn't

make any difference to us. W want to know how nuch wat er
is conmng out of each well all over the valley and how nuch
acreage is developed all over the valley. W are nore than
willing to keep it confidential. W've nmade it clear
W' ve always said we will make it confidenti al

One of the problens with the Public Records Act request
was that nobody was sure you coul d keep docunents

confidential if you had a public records request. There has
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been an absol ute refusal to consider confidentiality of the
data, which, again, nakes no sense to us. W have no
probl ens di scl osi ng our punping data.

Now, | think the really inmportant thing here -- and
assune that we are no |onger talking about the deficiencies
in the subpoena. W think if there are deficiencies in the
subpoena, so be it. W don't think there are deficiencies
in the subpoena.

This Board has to think in terns of devel oping a
rational solution to the water in the Salinas Valley. W
think if you have this data, we look at all punping, we can
conme up with a nethodol ogy that will make everybody happy.
Until you get that nethodol ogy in place, we are very
concerned you are never going to have a solution to any of
the water problens in the Salinas Valley. W are nore than
willing to work on the nethodol ogy, but we have to be
dealing with the same deck of cards. That is part of the
reasons that we think the data is so inportant.

If you decide that you are not going to give us the
data, we would very nuch like you to limt the Agency's
representation or presentation to data which is based on the
data we have so we can cross-examne on that. They will be
bringing in data tal king about east side, west side, al
around the town side. The problemis the data is given to

us in townships. The Agency has refused to tell us what
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township is in the east side, west side, all around the town
side. W have to have the data tied back to the
presentation. W can't cross-examne on this issue unless
we have the data specifically tied back to the presentation
and to the model. It has ESUs and all kinds of things. But
the data they've given us has no relationship at all to any
ESUs or east side, west side or all around the town side.

H O BROMWN. ESU bei ng what?

MR. MALONEY: ESUs are types of political boundaries
covered in engi neeri ng net hodol ogy, where they define --
they break the valley up into 11 different econonic study
units. The problemwe are having with these ESUs, and they
tal k about how nuch you can punp in these areas and the
i mpacts to water rights and on and on and on, is our
engi neers have three different sets of ESUs when you | ook at
the nodel. We can't figure out what ESU they are tal king
about. Wen we try to conpare -- there is three different
sets with the same ESU nunber. W're absolutely at a | oss
to what is going on

Now, M. O Brien nakes sone coments about these code
sections we are citing. It is pretty clear to us that if we
have a -- we have been trying to get defined for years down
there what is a reasonabl e water usage for a given area of
the vall ey and when can you punp it. These are essentially

anal yses we went through in the Napa Valley when we built
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the whole frost protection systemin the Napa Valley. Once
you find out what the reasonable water usage is then we wll
know how much water is available to each | andowner

Wiy that becones inportant, and this is covered in our
protest, is if we are using |less than the reasonabl e water
usage, do we get to transport the water to sonepl ace,
particularly | think in the protest we say to the area of
use under the existing license. That is all we are saying,
define the reasonabl e water use for each part of the valley.
Then we can deci de whet her we can transport that water to
other parts of the license. For instance, should we be able
to transport the water to San Luis Obi spo County because we
are using less? O should the Agency be able to transport
t he water?

This is just nothing, just hogwash. W have clients
who have reduced -- just my clients al one have reduced their
wat er consunption over the last five years sonewhere between
10- and 20, 000 acre-feet because of the fact that we are
using drip, all sorts of things to conserve water.

Basically, we were doing it because the w ne industry does
not allow us to use as nuch water. |f we saved 20, 000
acre-feet of water because of our reduction in punping,
should we not be able to take advantage of that savings and
transport that water to sonepl ace el se?

W all know what is going on here. It was nentioned at
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a public neeting yesterday. Essentially, what everybody
wants is to regulate the reservoirs so they can fight
saltwater intrusion with the reservoir and, this is the
i mportant part, divert water out of the area in Salinas so
that they can replace the water that was devel oped pursuant
to the CSIP so they can sell that to golf courses in the
Mont erey Peninsula. This came out by a supervisor in a
neeti ng yesterday.

H O BROM: Tell nme what again, what is going on

MR. MALONEY: Essentially there is a real cash
shortage on CSIP, this project, this saltwater intrusion
project. To reduce the cost, they want to sell the
processed water to the golf courses in the Peninsula to
reduce water needs. And then they want to repl ace that
water with --

H O BROMW: Let ne make sure |, if | may, understand
What you are saying is that there is a group that wants to
sell Salinas groundwater to?

MR, MALONEY: The Peni nsul a.

H O BROMW: To the Monterey Peninsul a?

MR. MALONEY: No. They want to sell the processed
water to Monterey Peninsul a.

H O. BROMN: \Which processed water?

MR. MALONEY: The processed water that conmes out of the

CSIP. | guess they call it the Seawater Intrusion Project.
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They want to replace this water with the water they get out
of the reservoir through nmanipulating the reservoir.

H O BROMW. CSIP is an acronym for what?

MR. MALONEY: Castroville Seawater Intrusion Project.
| think they call it the Seawater Intrusion Project. This
is replacenent water we are really talking about. This is
what the T&A proposal is all about, to take water out of th
river, replace the CSIP water and nove the CSIP water over
to the Peninsula and sell that water, and that reduces the
cost, the burden on the land and CSIP. Al fine. You can
do whatever you pl ease

Qur concern is you've got to nanage the water resource
so that we can have enough water for frost protection
season, and then we project a hundred to 150,000 acres of
grapes in the next 50 years. |If you look at the Napa
nunbers, that is not an unreasonabl e projection

H O BROMN: You say that there is 150,000 acres
undevel oped?

MR, MALONEY: 15 percent, 110, 000.

H O BROMN: 15 percent slope?

MR MALONEY: Yeah

H O BROM: So you are |ooking at devel opi ng an
addi ti onal 110,000 acres of |and?

MR, MALONEY: We think -- who knows. That is the

mar ket. You understand, that is the market. W did the
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Napa thing 30 years ago. There is 10,000 acres of
devel oped land in Napa. Now there is 50,000 acres of
devel oped | and.
H O BROM: How do you address the water shortages
t hat appear to be evident today in saltwater intrusion for

the valley?

MR. MALONEY: |If they manage the water resources right.

This is our opinion. W have done this before very
successfully. W did it in Napa. W can take care of al
the problenms. Sone people are going to have to nodify
crops. Sone people are going to have to put in reservoirs.
It is very sinple to do. You just have to decide when a
person can punp water that doesn't cause seawater intrusion
and how nmuch land he is going to have to give over to
reservoirs. Go back and read People versus Forney. It is
absolutely clear that this Board has the power to do that.
It did it very successfully.

The saltwater intrusion thing, it is basically -- you
get the chairman of the water agency standing right here,
and you ask himif he didn't flatly state to me -- just ask
himthis question when he gets here if he shows up, that
basically they've got marginal land that they've recl ai nmed.
That is where you've got the saltwater intrusion. They've
recl ai red margi nal |and.

MR OBRIENN. M. Brown, | amgoing to interpose an
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objection. W are getting into closing argunent here.

H O BROM: Go ahead, M. O Brien.

MR OBREN. W're getting into |egal argunent here.
We are here to address a notion to quash. M. Maloney can
make all these arguments when we come back on the 18th.

H O BROW. M. Ml oney, the response to the
obj ecti on.

MR. MALONEY: My only reason in bringing this issue up
is that what we would like is we would Iike you, the Board,
inits wisdomto becone the | eader in devel opi ng a water
managenent programfor the Salinas Valley. 1In order to
devel op a water managenent program for the Salinas Valley |
think you al nost have to | ook at San Luis Chispo as well.
You have to | ook at the extraction --

H O BROM: | need to rule on the objection.

MR. MALONEY: You have to | ook at the extraction, the
current extraction and | and use data because of the fact
that all of the stuff that is out there is not going to
stand up under close scrutiny based on our review of the
data. That is all | want to say. | don't have any nore to
say.

HO BROMW: M. OBrienis right. W are proceeding
off the track of what we are here to do today. W do have a
narrow focus on the issue.

| have taken up sone of your tinme. |It's been hel pful
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to ne to get a little background here. Let's not distract
fromyou 20 m nutes available. You may proceed.

MR. MALONEY: The bottomline, and all this stuff I
think is reasonably done in the briefs, we have responded to
the stuff that he's raised. W are interested in optimzing
the water resource of the Salinas Valley, and that may
i nclude San Luis Cbispo. W think if it is properly
managed, and we don't have peopl e who have economc
notivations that have nothing to do with water, want to cut
down the debt service on their |land and things of that
nature, we can take the available water resources and have a
very prosperous agricultural and residential industry over
the next 150 years down there. The areas we represent are
the basic original agriculture of the state of California.
This is where the wine industry started in the area we
represent, and we are coni ng hone.

But you did this in the Napa Valley. It was
successful. And every sophisticated grower on the Napa
Val | ey says you are one of the nost wonderful people that
cane along, for what it is worth. You can do the sane thing
in the Salinas Valley, if you choose to do it.

Part of the key to doing it is to get all the data, not
sanitized or as one of our engineers says manufactured, out,
honest di scussion about the data. That is why we think it

is so inportant to be out here.
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And the second part of this is the reliance on the
Superior Court of Monterey is misplaced. And if there is
any problens of confidentiality, we are nore than willing to
keep it confidential. That is not an issue from our point
of view

Thank you very nuch.

H O BROMN: Thank you, M. Mal oney.

M. Donl an

MR. DONLAN.  Thank you, M. Brown.

| don't have nmuch to say. | was hoping | wouldn't have
to say anything. | guess to preface ny coments, | am
concerned based on what you just heard, based on all the
docunentation they filed on M. Maloney's clients, about the
direction of this hearing. As M. OBrien said at the
outset, the hearing is to determ ne whether there is surplus
wat er avail able for appropriations, not to adjudicate the
rights of other punpers in the valley.

Apparently M. Ml oney thinks this proceeding can be
used to do that. He put in insurnountable anount of
evi dence of water rights or purported water rights, but not
once have we seen any information as to the hydrol ogic
i npact of this additional storage. That is what the hearing
i s about.

I am concerned, as he stated at the very begi nning of

his comments, that he is going to unload all of this
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information into the record. There is not a party here, as
far as | know, and | am not going to speak for other

parties, that is prepared to contest his water rights
information that he is submtting. | am concerned about how
that m ght be used | ater.

So | guess what | amrequesting is that sonething be
done in the way that this hearing is -- that the procedure
for this hearing is to nake sure that there is no
determ nati on of water rights whatsoever, other than whether
or not the Agency had net its burden of showi ng that there
is water available for this application. | hate to see
something that is simlar to what happened in the Carnel
Val | ey where sone people put on water rights and sone people
didn't, and those people are stuck with the consequences.
That appears to be the direction that M. Ml oney is taking.

H O BROM: Your words in the record will help to
ensure we keep this decision based on the narrow focus that
it was intended to.

MR. DONLAN.  Thank you, M. Brown.

H O BROM: W'IlIl have another comrent for the record
by Ms. Katz.

M5. KATZ: Regarding M. Donlan's concern, the Notice
of Hearing specified several issues. They deal with the
County's application, Mnterey County Water Resources --

H O BROAN: Turn on your m ke.

CAPI TOL REPORTERS (916) 923-5447 32



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Can you hear in the back of the roonf

Start over again, please.

M5. KATZ: The Notice of Hearing for Application 30532
specified several issues. None of theminclude an
adj udi cation of the water rights in the basin, and there is
no plan to do that. That is not the purpose of the
heari ng.

So, | wanted to make that clear on the record. This is
not an adjudi cation of water rights. And to the extent
peopl e have protests claimng injury to prior rights, we
have to deternmine that there is a reasonable |ikelihood that
they got a right. W cannot pass on a judgnent on whether
they have a right. But if there is no evidence that soneone
even has a water right then the issue of protecting a prior
right claimby that individual is moot. So | don't know if
t hat resol ves your concern.

MR. DONLAN: That addresses it, thank you.

H O BROM: It certainly addresses it.

Thank you, Ms. Katz.

Ms. Lenni han.

M5. LENNI HAN:  Thank you, M. Brown.

Mart ha Lenni han for the East Side Water Alliance. |
appreci ate the coments of Counsel Katz with respect to the
scope of the hearing. M clients are very concerned about

both of the issues we are now di scussi ng.
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One is the scope of the hearing which | would like to
recognize is not really the topic of today's notion
proceedi ng, and the second is whether the Board orders the
Agency to disclose data which ny clients and others gave to
t he Agency under expressed pronise of confidentiality. So,
let me go in reverse order. Let ne first address --
actually, let ne address first the scope issue.

M. Maloney in his presentation went through a w de
variety of issues which are totally, entirely outside the
scope of this proceeding. Wthout wanting to belabor it, |
want to enphasi ze the concerns of people at least in ny
client group that the Board be extrenmely careful not to go
beyond the bounds of what Ms. Katz has described. [If the
Board wants to notice an adjudi cation, then the Board needs
to notice an adjudication. Many entities and individuals in
the vall ey have chosen to not submt evidence of their water
rights in this proceeding based on the representations of
the Board that this is not the proper proceeding for that.
We need to be absolutely clear that that is what is going to
happen in this proceedi ng and not sonething broader. You
can see the ram fications of that, where M. Maloney is
going, and that is sonmething of great concern to us.

Let nme just specify for exanple, M. Maloney said since
they had set forth their vested rights and there were no

protests thereto, that they're assuming their vested rights
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have been accepted by all parties. Not true. W expressly
deny that.

Secondly, M. Ml oney's argunent has to do with the
Board's needing to optimze water use and water resources in
the Salinas Valley. That is not the topic of this hearing.
The Board has not, as far as | amaware, decided to exercise
jurisdiction and take jurisdiction away fromthe | oca
agenci es and specifically the applicant who will be before
the Board in this proceeding. So that is not within the
scope of the proceeding.

M. Mal oney says that he needs this data, the
i ndi vidual i zed data of |andowners in the valley. Again,
provided to the Agency only and expressly on confidentiality
to know how much punping each is allowed to do. Needless to
say, it is that kind of talk that makes people very, very
concerned about what kind of use would be made of the data
should it be rel eased by the Agency.

The issue largely, M. Brown, in today's notion to
guash proceeding has to do with whether or not it is clear
and M. Maloney and his clients have met their burden to
show that that data is absolutely necessary to determ ne the
guestion before the Board. And the question before the
Board in the proceeding will be whether or not there is
wat er avail able for appropriation for the Agency's

application with a very linted season of use and ot her
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features set forth in the application

And secondly, whether or not there is any injury to
senior vested water rights. As M. Katz had said, that
woul d not necessarily involve a deternination of those water
rights. That is not the issue. The issue is whether or not
the Board will have sufficient evidence to know whet her
there is injury, and hence whether it can grant or grant
with conditions the application before it.

M. Maloney said that his clients are willing to keep
the data confidential. Wth all due respect to M. Ml oney,
I amsure he is sincere in that representation. That is
| ess than no assurance to ny clients who are in likelihood,
at least in part, conpetitors with M. Maloney's clients.

We woul d enphasize to you, M. Brown, if the data is
rel eased beyond the Agency, it is going to becone public
data and the adverse consequences, which we greatly fear
will inmrediately be visited. They include not just the
adverse conpetitive features as described in M. Jensen's
decl aration attached to our papers, but also the concerns
expressed by Agency Counsel, i.e., that |landowners that live
within the valley who also want a solution to the saltwater
intrusion problemw |l be heavily, heavily deterred from
cooperating with the Agency because the Agency has not been
able to make good on its prom ses. That is a very inportant

feature of this whole transaction, and | want to enphasize
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to you that that data was rel eased only based on the pronise
of confidentiality.

There have been sone allegations nmade with respect to
what kind of data the Agency is going to rely upon in making
its presentation as the hearing goes forward. | wll |eave
the response to Agency's Counsel. | think it is very
i nportant for the Board to know what the Agency is and is
not going to rely on so there is not a concern of unfair
treatment or prejudice. W also don't want to have that, in
ot her words, no prejudice or disadvantage to the
protestants, this particular group of protestants, or any
others for that matter. W do not see that there is any
risk of that in this proceeding, based on the
representations that the Agency has nade to the Board.

So we do not see at this point any reason for the Board
to require the release of that data and our enphasizing to
you the downsides and ri sk of so doing.

M. Mal oney went into sone detail about a variety of
background i nformation, and | understand that it is
interesting, certainly the CSIP and issues about what
happens with the processed water and so forth. It is
conplex and interesting, but frankly irrelevant. Again, not
only to this notion to quash but to the proceeding. |If it
is relevant, that is the type of information that M.

Mal oney coul d introduce or attenpt to introduce in the
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water rights hearing itself. It is not relevant to this
nmoti on to quash proceeding.

If M. Ml oney wants the Board to take over the Salinas
Val | ey, then he shoul d nake an appropriate notion to do so,
rather than raising that argunment in the context of an
evidentiary issue, such as a notion to quash

Let me close briefly just by saying, in our pleadings
nmy group of clients enphasized to us the inportance to them
of keeping the data confidential for all the reasons we set
forth. Fromthe perspective of the Board it seens to ne
that the najor issue is whether this data is truly necessary
in order to make the kind of findings and answer the type of
guestions that will be before the Board in the water rights
hearing to conme. 1In both instances the answer is
enphatically no.

There has been no denonstrati on nade by the plaintiffs
that this data is necessary for the Board to nake the type
of determinations on water avail able for appropriation and
on the possibility of injury to senior vested rights that
are the questions presented to the Board with respect to the
application. In fact, if you go through nuch of M.

Mal oney' s docunentation, there is no evidence of injuries.
We have not be able to find any. W trust in the hearing
process that will be elucidated, but, again, M. Maloney's

argunents are not focused on the Agency's application. They
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are not focused on the determination that this Board needs
to make. They are focused on sone far broader agenda which
is not within the scope of the notice as issued.

Thank you.

H. O BROWN: Thank you, Ms. Lenni han.

MR. MALONEY: Can we respond?

H O BROMWN: W are going to have responses now. W
will start with M. O Brien.

MR. OBRIEN. Ms. Lennihan and M. Donlan, | think
very well stated our concerns about M. Maloney's intent to
expand the scope of this proceeding. And | think as
indicating by Ms. Katz's statenment, | think the Board is
aware of this issue.

This notion that we can sonmehow in this limted
proceedi ng deal with the question of optim zation of
resources in the Salinas Valley is sinply ludicrous. |
think the rest of this hearing can go on for weeks and
weeks, we are probably going to have to deal with that issue
when it cone to sone evidentiary results at the hearing. W
don't need to address that today.

I would just like to respond specifically to a couple
of M. Maloney's points. First of all, he nade the
statenent at the outset that because no one nmde any
conment s about the submi ssions regarding his clients' water

rights, he would sinply assune that everyone agrees that his
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clients have extensive water rights that they claim | just
want to state very clearly on the record on behalf of the
Agency that we do not accept that statenent. W reserve al
of our rights to exanine, evaluate and, if necessary,
contest his clients' water rights.

Again, we don't think that is an issue that is right
for deternmination at this proceeding.

He nade a statement regarding the declarations that
were subnitted, and I'd just like to go back and read from
those declarations. M. Maloney seens to think that they
indicate that this water extraction data was used in the
devel opnent of the nmodel and the various hydrol ogi c anal yses
that the Agency has conducted over the years. | think it is
important just to take a close look at the declarations. |
am tal ki ng about the declaration of Lyndel Melton. This is
t he suppl enental declaration of Lyndel Melton dated Apri
20, 2000. This is the declaration that was submitted to
Judge Silver in the Superior Court proceeding in Mnterey
County. M. Melton goes on at sone length to discuss
how this water extraction data was used and how it wasn't
used. In particular, starting at Paragraph 6 on Page 2, he
st at es:

The groundwater extraction data that is
reported to MCWRA annual ly, pursuant to

O di nance 3717 (the GEMS data) was not used
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in connection with the devel opment of the
SVIGSM rather than utilizing the GEMS data,
which in sone instances was i nconplete during
the period of devel opment of the SVIGSM The
SVIGSM estimates total agricultura
groundwat er punping in the Salinas Valley
based on a standard anal yti cal technique
commonly referred to as the consunptive use
nmet hodol ogy. (Readi ng.)

He goes on and describes that methodol ogy. In the next
par agr aph, Paragraph 7, he states that the GEMS data was
al so not used in the calibration of the SVIGSM Calibration
is a process by which the accuracy of the nunerical flow
nodel was tested by conparing the results of nodel
simulati ons to known real world conditions. In the case of
SVI GSM nodel simulations were conpared for calibration
pur poses not to groundwater punping data but to groundwater
| evel s, depth to groundwater for certain well |ocations
t hroughout the Salinas Valley and to stream gauge data
avail able fromthe United States Geol ogi cal Survey.

Finally, in Paragraph 8 M. Melton describes the one
very limted instance in which a very small subset of the
data was used. He says:

The entire process of devel opnment of the

SVIGSM the GEMS data for individua
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groundwat er punpers is utilized in only one
[imted instance as follows: |In order to
confirmthe reasonabl eness of the consunptive
use net hodol ogy, a snmall sanple of
groundwat er extraction data recorded pursuant
to Ordinance 3717 for the 1994, 1995 and 1996
reporting years was obtained from Gene

Tayl or, MCWRA princi pal hydrol ogi st.

(Readi ng.)

And he goes on to describe that data was then confirnmed
with the results obtained fromthe consunptive use
nmet hodol ogy to nake sure the net hodol ogy was reasonabl e.
That is the only use that was ever nade of any of this
data. Judge Silver determined in the context of the
Monterey County litigation that was not adequate to justify
di sclosure of this data. And | think the same anal ysis
applies here. It was not used in the devel opment of the
nodel and not used for the calibration of the nodel.

It was used in a separate evaluation of the consunptive
use met hodol ogy, and in that instance a very small subset of
the data was used.

M. Ml oney nmakes sone statenments about the data that
has been produced. The Agency has produced to himall of
the water extraction data in its possession other than

current year data which is still in the process of being
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correlated. But it has aggregated that data by township.
That was the order entered by the Superior Court.

Apparently he's having trouble correlating that data
wi th specific geographic locations in the valley. | nust
confess | don't understand what the problemis. W
identified specific townships and range quadrants within the
val |l ey and produced the data in accordance with those
townships. |If there is a problemin identifying the
geographic location of the townships, | would be nore than
happy to meet with M. Ml oney to try to straighten that
probl em out .

H O BROMW: Is the data presented with ranges al so?

MR. O BRIEN: Yes.

Finally, on this conjunctive use issue, | amstill not
sure | understand how it relates to this proceeding. He
stated if we're losing | ess than a reasonabl e water use
requi renent, can we transport the water somewhere el se.

And he nentioned San Luis Cbispo County. Sinmply a wong
proceeding for, M. Brown, for that issue to be com ng up

As you know, | have recently been involved in a
proceedi ng before this Board relating to transfers involving
conserved water, and it is an interesting and inportant
issue. But | think it is an issue that best would be
handl ed in a proceeding with M. Miloney. And if his

clients want to come forward with a petition for change
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based on their water conservation, the Agency woul d consi der
that and nmight even go along with it. W knows? It is not
appropriate for this proceeding.

Thank you.

H O BROMW: M. Ml oney.

MR. MALONEY: There is a couple things that are very
i nportant here. | amgoing to try to concentrate on the
di fferent responses. W take at face value the notice of
the application. The notice of application suggest S
resol ution of the protest. And the protest includes a
description of any nmeasures that could be taken to resolve
the protest, including nodification of the application
This is very inportant, i.e., an amunt of season diversion
or conditions: fish bypass, flows, neasuring device, et
cetera, that could be included in the water right permt.

What is inportant to understand, and we are going to
bring the testinony out to this effect, is that of this
20,000 acres of vineyards that | represent, about half are
in frost protection. | don't know the nunbers of the rest
of the valley. But our need for water is during February,
March, April and May. This is the exact tinme when there is
the nost water available in the Napa River to store. W
will offer testinobny that because of the --

H O BROM: Salinas River?

MR MALONEY: Excuse ne, Salinas River. I shoul d not
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have brought Napa to the neeting.

H O BROMAN: You just did that to see if we are paying
attention.

MR MALONEY: | know.

Anyway, what |I'mdriving at is that you | ook at this
hundred thousand acres. Everybody says it is going to be
vineyards. | have lived in California all ny life and
have seen | and change five different tines. | don't know it
is going to be vineyards. But | do know this, if we do get
into frost protection, the tinme that we are going to need
the water is going to be February through June. | can't
tell you how much frost protection. W are saying what we
need is to |l ook at the overall picture. W can't waste al
of our tine in Monterey County | ooking at 3,000 acres of
mar gi nal | and that these guys are trying to nake sone nobney
on.

The bottomline of this thing is, if you go back and
| ook at decision 1064, which we brought to Ms. Katz's
attention yesterday, | amnot positive, but this is the Napa
decision. | may have the nunmber wrong. None of these
t hi ngs were brought up in the protest or application. But
the Board using its power decided that they had to manage
the resource in such a manner so that they could optinize
the water resource. W are just saying, do that, take your

power and use it and make it possible for us to have

CAPI TOL REPORTERS (916) 923-5447 45



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

prosperity for the next hundred years in the Salinas
Val | ey.

You did it 30 years ago, and we are thankful for it in
the Napa Val |l ey, and that becane the nodel for the rest of
the varietal wine industry. Use your power this tine. You
have t hat power available to you to nodify these
applications, and you can solve a lot of the problens if you
are willing to use the power.

Now, very disturbed about sonething Ms. Katz said.
Maybe | should get a clarification; maybe | am displaying ny
i gnorance. M. Katz said we will only | ook at interference
with the exercise of water rights in the past. Does that
mean we will not |ook at the exercise of water rights in the
future? | don't know the answer to that. |If you can answer
the question, 1'd appreciate it, when you are considering
our protest. W are assuning that your obligation is to
| ook both in the past and in the future. W wll offer
evi dence of how badly we have done in the past. W think in
the future should be | ooked at as well if you are really
interested in optimzing the water resources of the state.

Now, there is criticismabout no hydrol ogical input.

O course, we don't have our hydrologic input in. The
extent of that will be based on what happens today. That is
part of your rebuttal testinmony which we don't think we are

obligated to put on till we hear the Agency's testinony. |
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think we have letters to that effect with Ms. Katz. W have
a whol e hydrol ogi cal study that shows najor mi smanagenent of
that reservoir. That will be put on in our rebuttal

testi mony.

| amjust sort of -- are we tal king about water rights
or are we not tal king about water rights? W told the world
what your position is. | guess M. OBrien is saying, "W
di sagree with your position." Okay. So we will be filing
-- when they stand up and say they disagree, we have no
water rights, we have our rebuttal testimny. W will put
on chains of title. W wll put on grants fromthe King to
the m ssions and the King and the mssions' full scale
devel opnent. We will have all of that stuff.

We don't think it is necessary to get into that. W do
think it is inmportant to tal k about the optimnization of the
wat er resources. That is where we think we should be. Now,
this -- one of the things that | amfinding really
interesting, we have all kinds of letters with M. OBrien's
office trying to strai ghten out where these townships fit in
relationship to the ESUs and to the upper valley, east side,
and all around the valley stuff. They refuse to identify
what township is in each ESU.  They refused to identify
where this infornation is. W can't -- we are going to
bring all this out. That is one of the reasons we want the

data. We will bring out these letters. He is saying that
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they will sit down and cooperate. They refuse to cooperate
with us.

In order to further the water rights analysis we asked
themto identify the townships by the Mexican | and grants or
-- excuse nme, the assessor role based on the Mexican | and
grants. W are asking a perfectly legitinate question: Are
t he townshi ps on ranges, M. Chairman? But the problemis
in the township water rights data is based on Mexican | and
grants and the whol e assessnent procedure -- and the whol e
assessment procedure and the water rights data is based on
the assessor's role which are based on Mexican | and grants.
If we can get sone cooperation on this issue, we can zip
through this water rights thing in 15 mnutes, once you
under stand how t he assessment role works. There is data
goi ng back a hundred -- basically we have data goi ng back
200 -- | guess a hundred -- what is 1720? Wat is that?

225 years that you can trace the water usage all the
way back and you can trace the grants and trace the grants
to the viceroy in Mexico to Father Serra. Then you can show
how t he Mexi cans split up the grants from Fat her Serra.
These huge successful ranches that were basically in the
upper valley. There was nothing in the marginal |and.
Father Serra wasn't that dunmb to have agriculture in the
CSI P where we have all the problens in Monterey County. But

you've got to get the data so you can tie it down back to
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all the original stuff. W wll bring all this out at the
hearing. But if we have this data, it will beconme a | ot
easier. You will see how all the water fits together.

H O BROMW. M. Maloney, a question for you. This
doesn't subtract fromyour tine.

If you had that data, township and ranges, and could
identify it -- | hear you say you are having a probl em bei ng
able to identify the information that they are giving you
where you can overlay it on township and ranges, if you have
that cleared up --

MR. MALONEY: Just the opposite. W have township and
ranges, we can't put it on the ESUs, east side, west side,
all around the town sides.

H O BROM: If you could |locate the township and
ranges, would that satisfy your concern?

MR. MALONEY: Let ne tell you one of the problens wth

H O BROMWN. Are you asking for sonething nore than
t hat ?

MR. MALONEY: Let ne tell you two of the problens --
three of the problens we have.

The first thing is we run conparisons on our 75,000
acres against the data that they've given us, and we have
| ooked at data that we know our clients filed, filed with

the Agency. |If you project it out, that data doesn't match
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up with our filings. Now, we don't know if our clients have
made nistakes in filings, and not nade copies right. W
have asked for the original filings by our clients. That is
the first part.

So we can't cross-examine on the data. It would be
really helpful if they would just give us our clients' data.
They refused to give us that. They refused to give us the
data that was filed with the Agency by our clients. They
are the protestants here. They refuse to give us that data.

H O BROMN: | understand that. Answer the question.

MR. MALONEY: Would that help us? W can't
cross-exam ne on the data. There is a gane going on in data
because the data that they are giving them that is saying
we can't process it. W can't process it. They are taking
old data that is not meking any sense. They are show ng a
30 percent increase in water usage in the upper valley
bet ween 1995 and 1998. W are showi ng declines in water
usage. That neans 20- or 30,000 acre-feet of water. More
wat er is being used down there. Nothing is matching up.

H O BROAN: Hold up.

M. OBrien, you started to rise.

MR. O BRIEN: As your questions pointed out, M. Brown,
we have produced the data identified by township and range.
They can go to a quad nap that can identify the geographic

areas that a specific set of data relates to. Wat M.
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Mal oney's problemis that he wants to correlate the data
with the economic study units that the Agency has devel oped
within the valley. W declined to do that. W don't think
econonmi cs is an issue in this proceedi ng.

H O BROMN: | understand where you are apart now,

t hank you.

MR. MALONEY: We are apart on sonething el se.

H O BROM: You still have five mnutes

MR. MALONEY: We'd also like it by assessor parce
book. It can identify all the water rights in the valley.

There is a really key thing here. W don't know who
this M. Jensen is. Keep in mnd we represent 6- to 8, 000
acres of row crops. He is talking about the row crop
i ndustry. We know exactly what we represent. W don't know
who this guy is. He is saying it is a big conpetitive
thing. W don't see any conpetitive problemon this data.
If M. Jensen will cone in here and say what acreages he
represents, what he owns. We don't knowif it is farns.

If you | ook at People versus Forney, the guy was trying
to say the whole State Board was wong on 25 acres of the
Napa Valley. Do you realize that if Forney had prevailed
what woul d have happened? No Napa Valley. |If the State
Board had | ost that case, we never would have had a Napa
Valley. W can't let the public interest be controlled by

somebody who won't even tell you what |and he owns. | don't
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think you can. WMaybe people do think that can be done. W
think the public interest is bigger

This idea of confidentiality on the public water of the
state of California, the State just lets us use the water
W don't own the water. The Napa peopl e had no problem
di sclosing all their punping under the People versus Forney
settlenent. They do it on a daily basis during frost
protection season. That is the type of stuff you are going
to have to do in Salinas Valley to take care of the
probl ens.

The final thing is we are assuning when you | ook at
this you' ve got to look at Steny. They could have avoi ded
this problem Real sinple. The Agency coul d have avoi ded
t he probl em but not making the application. Once they made
the application, they exposed thenselves to the problens of
Steny. Steny held that we can cross-exam ne on the
underlying data. Part of the reasons that the decisions
were made the way they were in Monterey County is that the
Judge was concerned that we were plaintiffs in this
val i dati on action.

Here we are trying to defend. W are trying to protect
our right to develop our |and over the next hundred years.
These guys are trying to hold back the data by which we can
cross-examne a lot of their assunption. W think you are

going to have to strike under Steny virtually all their
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presentation.
Thank you. | apologize for being so |oud and so |ong.

H O BROM: It is all right, M. WMl oney.

Thank you.
M. Donl an
MR. DONLAN. | don't really have anything to add ot her

than sonmet hing | should have probably said the last tinme |
spoke. M. Mal oney nade a comment about Taninmura & Antle
havi ng access to the GEMS data that was described by M.
O Brien earlier. That is not true. The Agency published a
report. That report was attached as an exhibit and the
i nformati on that was included in M. Scal anini's testinmony
conmes straight out of the report. It is public information.

H O BROM: Ms. Lennihan

M5. LENNI HAN:  Just briefly, M. Brown. Thank you for
the opportunity to agai n speak

I think that M. Ml oney's presentation has enphasi zed
the confusion that at |east he has over the scope of the
proceeding. | think it is very inportant to keep in nmind
that the Agency has represented that it is not relying on
the GEMS data for purposes of the information it will be
using in order to support its application when the hearing
cones around. You, of course, have the opportunity to
eval uate that and make your determination during the hearing

process.
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Qur concern remai ns basically that the individualized
data produced to the Agency was produced based on a promni se
of confidentiality. To breach that pronise would be a very
serious and adverse event, not just with respect to this
proceedi ng, but frankly with respect to the far broader
scope of issues pending in the Salinas Valley w th which you
are famliar. Those issues are not part of this
proceeding. There is no need for that data in this
proceedi ng, and we ask that you grant the Agency's notion to
guash.

Thank you.

H O BROWN: Thank you, Ms. Lenni han

Questions by staff?

| have a question of you, M. O Brien. From our
di scussion here today, is there sonmething that cones to your
m nd that can assist these folks in better conprehendi ng and
under st andi ng the data on the township and range proviso
that you have been ordered to do?

MR OBREN. | think the real difficulty, M. Brown,
is that M. ©Maloney wants us to do a fair anmount of what |
woul d consider title work for himto correlate those
townshi p and range locations with |locations that he has in
sone of these land grants and other title docunents, to
basically nmatch themup. | recognize that that can be a

difficult task. Again, | amnot sure that it is really
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rel evant to this proceeding.

The one commitnent | amwilling to nake is to sit down
with M. Maloney with whatever experts fromthe Agency
need to obtain and help himidentify on a quad map the
townshi ps that that data relates to. | don't think | have
authority to do nore than that at this point.

H O BROMN: Thank you, M. O Brien.

M. Mal oney, you nmay respond to that if that would help
you.

MR. MALONEY: There's -- we have already done this in
deposition. Nobody knows the answers to where these -- to
what ESU is covered -- what ESU is covered by what township
and range or any of that stuff. And you ask for the nost
know edgeabl e person. They claimthey don't know the answer
of the Agency experts.

We ask the ESU and the township and range. It is not a
title issue. W already know the title of all the problens.
It is a water issue. How nuch water is being punped from
that particular location? W just want to tie the water
punpi ng back to the particular location. W figured a way
of doing that. They don't want that spread around. W know
exactly who owns the land and all the rest of the stuff.

VWhat they don't want is the identification of who is
overpunping in a given location. That is what the issue is

al |l about.
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H O BROM: Here is ny concern: |If there is sonme type

of closure that can be brought between these two differences

that we are tal king about here. | hear M. O Brien offers
sone additional assistance. |If that would help you in your
endeavors, that might answer the problem |If it doesn't,

then the Board will go ahead, and | will go ahead and take
this under advisenment and make a decision. | would prefer
if there is some kind of closure that could be brought here
that mght assist you in your endeavors and that would al so
provi de the concerns that | hear expressed by the other
parties of confidentiality and such, that we would have
contributed sonmething toward resolution of the problem
Setting that aside, it beconmes a sole decision by nyself and
staff.

MR. MALONEY: Could | respond to that?

H O BROM: | will give you both a chance to respond

M. OBrien, you may go first.

MR OBRIEN. Well, first of all, |I want to state that
| don't want anything | said to inply that we are willing to
sit down and match up the economic study units.

H O BROMW:. That is quite clear

MR. O BRIEN: Thank you.

To be honest, M. Brown, M. Ml oney and
respectfully, we have been around this block a lot of tinmes

over the last couple of years. | just sinply don't think it
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is likely that we are going to be able to reach
accommodati on on this.

H O BROMN: Thank you, M. O Brien

M. Mal oney.

MR. MALONEY: My thinking is in all discovery matters
you shoul d nake acconmpdations, just as a general principal
I think we can go a long way in ternms of this identification
if we just go back to what Ms. Lennihan's client agreed to
two years ago, which was to give it by section. Then we
really will be able to know who is overpunping, by section
i nstead of township. This is the position that the County
took two years ago, publicly. | think that now that we are
into water rights, it is pretty good if we would get into
sections. W'd be nmuch better off than township.

W have no concern about confidentiality. | have been
i n garbage cases where guys get killed if they disclose
routes and things like that. W know how to keep records
fromour clients to be confidential. Any public filing we
can call in canera. This is not a big issue fromour point
of view, to keep records confidential

H O BROMN: Thank you, M. Mal oney.

Al right. | thank you, all of you for your
participation. | wll take this matter under subm ssion
Al'l persons on the |ist of persons exchanging i nformation

will be served with a copy of my order resolving this notion
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prior to the hearing on Application 30532.
| thank you all very nuch for attending this hearing.
MR. MALONEY: Thank you, your Honor.
MR. O BRIEN. Thank you.
MR. DONLAN:  Thank you.

---000---
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