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` April 8, 2013

Via Email

Jeanine Townsend, Clerk to the Board
State Water Resources Control Board
1001 I Street, 24th Floor
Sacramento, CA 95814
commentletters@waterboards.ca.gov

Re: Comment Letter - Revised Sections of the SED
! Regarding Revised Proposed Policy for Maintaining Instream Flows in
Northern California Coastal Streams
! From Living Rivers Council 

Dear Ms. Townsend:

This office represents Living Rivers Council (“LRC”) with respect to the State Water
Resources Control Board’s Proposed Policy for Maintaining Instream Flows in Northern California
Coastal Streams.   Living Rivers Council objects to approval of the Policy on the grounds that the
Policy’s Revised Substitute Environmental Document (“RSED”) fails to comply with the California
Environmental Quality Act (“CEQA”) and the writ of mandate issued by the Superior Court in
Living Rivers Council v. State Water Resources Control Board; Alameda Superior Court Case No.
RG-10-543923.  This letter incorporates by reference Exhibit 1 through 16 that were delivered to
your office under separate cover today, in hard copy.  This letter also incorporates by reference
Exhibit 17, a letter dated April 7, 2013, from Dr. Robert Curry, attached hereto.

SUMMARY

The 2008 SED for this Policy found that it would cause significant adverse impacts on many
environmental values.  With respect to stream flow and salmonid habitat, the 2008 SED found that
the Policy would have significant adverse impacts because it would cause some water users to pump
more groundwater as an alternative to applying for permits to appropriate water from surface
streams.  Yet, the 2008 SED failed to identify or analyze any mitigation measures for this significant
impact.  As the Superior Court found, this violates CEQA.  The Superior Court required that the
Board disclose its identification and analysis of mitigation measures to reduce this impact, including
the “facially feasible” mitigation measures proposed by Stetson Engineers based on its delineations
of subterranean streams and Potential Stream Depletion Areas (“PSDA”). 

The Board’s proposed response to the writ of mandate is two-fold.  First, the Policy and SED
revisions backtrack, to an uncertain degree, on the Board’s previous finding that the Policy will have
significant groundwater related impacts on stream flow.  In light of the multitude of logical, legal
and factual errors that underpin this effort to backtrack, it is clearly a tactical, litigation-driven post-
hoc rationalization. (Laurel Heights Improvement Assn. v. Regents of the Univ. of Calif. (1988) 47
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Cal.3d 376, 394 (Laurel Heights I).)  The Board’s original finding of “significance” deserves much
greater weight than the “litigating position” that staff has proposed in the new Supplement to
Appendix D. (Yamaha Corp. of America v. State Bd. of Equalization (1998) 19 Cal.4th 1, 24
(Yamaha).)

Second, the Policy and SED revisions disclose an analysis of only one mitigation measure
for this significant impact: adopting, as a regulation, Stetson Engineers’ subterranean stream
delineations as legally enforceable conclusions regarding the existence and location of hundreds of
miles of subterranean streams over which the Board would then have Water Code § 1200 permitting
authority.  The revisions find this mitigation measure infeasible.  This finding is also based on clear
errors of law, and is also not supported by substantial evidence.

Moreover, the Policy and SED revisions fail to disclose or discuss any other mitigation
measures that either use Stetson’s delineations as the evidentiary basis for other methods of 
regulation or that are not based on Stetson’s delineations.  This renders the RSED informationally
deficient.

Finally, the RSED’s court-mandated discussion of County groundwater regulations fails to
include critical information regarding Napa County’s groundwater ordinance.

1. THE REVISED SED FAILS TO LAWFULLY IDENTIFY THE SIGNIFICANT
ENVIRONMENTAL IMPACTS CAUSED BY POLICY INDUCED INCREASES IN
GROUNDWATER USE. 

CEQA’s first core requirement is to identify and disclose to the public the significant
environmental effects of government action. (Laurel Heights I, supra, 47 Cal.3d at p. 400; Public
Resources Code §§ 21002.1; 21061;  21081.)  The determination of “significance” then drives the
remainder of the CEQA process.  For example, if an initial study finds that impacts will not be
significant, further environmental review under CEQA is not required.  CEQA Guidelines, §15143
[effects dismissed in an Initial Study as clearly insignificant and unlikely to occur need not be
discussed further in an EIR].)  Conversely, where there is a “reasonable possibility” that a significant
effect will occur, preparation of an EIR is required. (Citizens for Responsible Equitable
Environmental Development v. City of Chula Vista (2011) 197 Cal.App.4th 327, 331 [an EIR must
be prepared when there is substantial evidence in the record to support a fair argument that the
project may have a significant effect on the environment].) 

Similarly, where an EIR finds that an impact is not significant, the EIR need not identify or
disclose mitigation measures to reduce that impact, and where an EIR finds that an impact is
significant, the EIR must identify and disclose mitigation measures to reduce it as much as is
feasible. (Mountain Lion Foundation v. Fish & Game Commission (1997) 16 Cal.4th 105, 127,
citing CEQA, § 21080.5, subd. (d)(3)(A); § 21002 [To effectuate its environmental protection
mandate, CEQA requires agencies to identify and analyze “alternatives to [a] proposed project and
mitigation measures to minimize significant adverse environmental effects.”]; see also, Public
Resources Code § 21081.)   
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a. The 2008 SED clearly disclosed that Policy-induced increases in groundwater
use will cause significant impacts.

The 2008 SED clearly disclosed that the Policy’s impacts on streamflow and other resources
would be significant due to ther Policy’s effect of increasing the use of groundwater.  (See AR 1882-
1887.) The 2008 SED found: 

(1) Adoption of the Policy threatens over 100 distinct, potentially significant adverse
impacts resulting from six types of actions that people are likely to take in response to the
Policy. (AR 1917-1978.)1

(2) These actions are (1) increased groundwater pumping, (2) increased diversions under
riparian rights, (3) increased reliance on alternative water sources, (4) modification of
existing onstream dams, (5)  removal of existing onstream dams, and (6) construction of
offstream storage facilities. (AR 3.) 

(3) Each of these actions result in numerous distinct significant environmental impacts.
(AR 1885-1904.)

(4) Implementation of the Policy may give rise to increased groundwater extraction and
use because the proposed Policy’s requirements for appropriations of surface water could
lead some affected persons to obtain water supplies under other bases of right, including
from sources other than surface water bodies.  Additionally, diverters may choose to obtain
water supply from other sources if the application of the Policy requirements to a particular
water right application reveals that there is insufficient surface water to supply the applicant.
(AR 1882, 11760.)

(5) Increased groundwater extraction and use in response to the Policy threatens
numerous distinct significant environmental impacts in thirteen different resource areas:
aesthetics, agricultural resources, air quality, biological resources, cultural resources,
geology and soils, hazards and hazardous materials, hydrology and water quality, land use
and planning, noise, recreation, transportation and traffic, and utilities and service systems.
(AR 1885-1887.)

(6) Of particular importance, increased groundwater extraction can reduce surface water
flows when groundwater is hydrologically connected to surface water.  Increased pumping
of interconnected groundwater could reduce stream flows in the spring and summer, which
are critical periods for fish habitat. (AR 2609.) 

(7) Reduced surface water flows, particularly summer flows, significantly impact (1)
biological resources, by harming riparian vegetation or degrading habitat for sensitive

1 The administrative record for the Policy lodged in Living Rivers Council v. State Water Resources
Control Board; Alameda Superior Court Case No. RG-10-543923 is cited as “AR [bates page].”
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species; (2) water quality, by adversely altering water temperature and increasing pollutant
concentrations due to reduced dilution; and (3) recreational opportunities. (AR 1886-1887.)

(8) Increased groundwater use can lower the groundwater table. (AR 1885.)

(9) In addition to harming anadromous salmonids and their habitat, lowering the water
table adversely impacts (1) agricultural resources, by reducing water available to
non-irrigated crops that rely on groundwater for soil moisture and resulting in reduced crop
yield (ibid.); and (2) hydrology, by reducing the production rates of nearby wells (AR 1886).

(10) Reliance on groundwater may significantly impact utilities and service systems
through expansion of existing water and energy delivery systems. (Ibid.)

b. The RSED Presents Confusing “Conflcting Signals” Regarding Whether Policy-
induced Increases in Groundwater Use Will Cause Significant Impacts.

In response to the writ of mandate, the Revised Policy and Revised SED appear to partially
retract some of the clear disclosures made in the 2008 SED.  As a result, the SED no longer contains
a clear disclosure of the significance of environmental impacts attributable to Policy-induced
increases in groundwater use.  Therefore, the new documents is not informationally sufficient under
CEQA.

For example, both the 2008 SED and the Revised SED state that increased groundwater use
by water diverters in response to the Policy will result in significant environmental impacts with
respect to Air Quality, Biological Resources, Cultural Resources, Geology/Soils, Hazards/Hazardous
Materials, Hydrology/Water Quality, Land Use/Planning, Noise, Recreation, Transportation/Traffic,
and Utilities/Service Systems. (RSED at pp. 56-58, 86-87.)  However, in the Revised SED, the
description of impacts to Biological Resources, Hydrology/Water Quality, and Recreation is
changed to include the word “unlikely” and the phrase “switching to groundwater pumping” (new
language is underscored):

(1) Biological Resources: “Although unlikely, under certain circumstances switching to
groundwater pumping  Extraction of groundwater could result in reduced surface water
flows, particularly summer flows, which could harm riparian vegetation or degrade habitat
for sensitive species, particularly if the reduction in surface water flows occurs during the
summer.” (Revised SED at p. 56.)

(2) Hydrology/Water Quality: “Construction activities could result in short-term
increases in sedimentation and degradation of water quality. Although unlikely, under
certain circumstances switching to groundwater pumping  Extraction of groundwater could
result in reduced surface water flows, particularly summer flows, which could adversely
affect water temperature and increase constituent concentrations due to reduced dilution,
particularly if the reduction in surface water flows occurs during the summer. The
production rates of nearby wells could drop.” (Revised SED at p. 57.)
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(3) Recreation: “Although unlikely, under certain circumstances switching to
groundwater pumping  Extraction of groundwater could result in reduced surface water
flows, particularly summer flows, which could adversely affect recreational opportunities,
particularly if the reduction in surface water flows occurs during the summer. The
production rates of nearby wells could drop.” (RSED at pp. 57-58.)

The revised language regarding the likelihood that these impacts will occur is confusing,
particularly in light of the fact that the Revised SED still concludes the impacts are significant.
(RSED at pp. 56-58, 86-87.)  Additionally, as discussed in detail below, the RSED’s assertion that
these impacts could occur only “under certain circumstances [where a diverter] switch[es]” to 
groundwater pumping further confuses matters because it suggests that increased groundwater use
would occur when a surface water user voluntarily replaces existing surface water use with
groundwater. Yet, at the same time the RSED retains the 2008 SED’s disclosure that the Policy’s
impact of increasing groundwater use results when water users either forego applying for a surface
water permit or have such an application denied due to the Policy’s restrictions and then use
groundwater to meet their water supply demand.  

In effect, the RSED describes the Policy as both increasing groundwater use (because the
conclusion that the impacts thereof are significant requires some increase in groundwater use
attributable to the Policy) and not increasing groundwater use (due to statements that the impacts
thereof are “unlikely” and would only occur in “certain circumstances” that are not clearly
articulated in the RSED).  This sends a “conflicting signal” to the public and the decisionmakers
regarding the nature of the Policy’s impacts. (Vineyard Area Citizens for Responsible Growth, Inc.
v. City of Rancho Cordova (2007) 40 Cal.4th 412, 439 [“The FEIR does not explain the divergence
between its estimates and those in the Water Forum Proposal, or even the FEIR’s own use of
divergent new surface water supply figures in different portions of its discussion”]; San Joaquin
Raptor Rescue Center v. County of Merced (2007) 149 Cal.App.4th 645, 655–656 [“By giving such
conflicting signals to decisionmakers and the public about the nature and scope of the activity being
proposed, the Project description was fundamentally inadequate and misleading.”].)

Moreover, ambiguously downplaying the likelihood of occurrence of the significant impacts
of Policy induced increases in groundwater use does not alter or reduce the Board’s obligation to
mitigate these impacts.2  “[A]n agency is forbidden to approve a project unless it finds there are no
significant impacts; or imposes mitigation measures for all significant impacts; or finds mitigation
measures infeasible or within the jurisdiction of another agency.” (Woodward Park Homeowners
Ass’n, Inc. v. City of Fresno (2007) 150 Cal.App.4th 683, citing § 21081, subd. (a); Guidelines, §
15091, subd. (a).)  “If the EIR finds that there are significant impacts for which no mitigation
measures are feasible, it must adopt a statement of overriding considerations before approving the
project.” (Id., citing § 21081, subd. (b); Guidelines, § 15093.) In short, “[t]here are two things an
agency cannot do: It cannot acknowledge a significant impact, refuse to do or find anything else

2 Such impacts include Biological Resources, Hydrology/Water Quality, Recreation, Air Quality,
Cultural Resources, Geology/Soils, Hazards/Hazardous Materials, Land Use/Planning, Noise, 
Transportation/Traffic, and Utilities/Service Systems). (See RSED at pp. 56-58.)
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about it, and approve the project anyway. And it cannot acknowledge a significant impact and
approve the project after imposing a mitigation measure not shown to be adequate by substantial
evidence.”3 (Id.)  In this case, the RSED acknowledges that groundwater-related impacts to these
three resource areas are potentially significant, just as disclosed in the 2008 SED.  

c. The RSED’s Reasons for Equivocating on Whether Policy-Induced Increases
in Groundwater Use Will Cause Significant Impacts Are Legally Erroneous.

The reasons given in the Revised Policy and the Supplement to Appendix D of the SED for
equivocating on whether Policy-induced increases in groundwater use will cause significant impacts
are erroneous as a matter of law.

(1) The RSED employs an improper baseline for assessing the impacts of
Policy-induced groundwater diversion.

In assessing the Policy’s impacts, the Board must consider “the reasonably foreseeable
indirect physical changes in the environment that might be caused by implementing the [Policy].”
(Madera Oversight Coalition, Inc. v. County of Madera (2011) 199 Cal.App.4th 48, 90-91, citing
§ 21065 [definition of “project” references a “physical change in the environment”]; Wal–Mart
Stores, Inc. v. City of Turlock (2006) 138 Cal.App.4th 273, 288.)  

“In evaluating these potential physical changes, [it is crucial to] properly identify[] the
relevant change, which ‘is identified by comparing existing physical conditions with the physical
conditions that are predicted to exist at a later point in time, after the proposed activity has been
implemented. [Citation.]  The difference between these two sets of physical conditions is the
relevant physical change.” (Id., citing Wal–Mart Stores, at p. 289.)  In Wal-Mart Stores, for
example, the agency compared (1) a prediction of development that would occur if an ordinance
banning discount superstores remained in effect with (2) a prediction of development that would
occur without such an ordinance. (Id., citing Wal–Mart Stores, at p. 290.) The court rejected this
analysis as legally erroneous: because it compared predicted conditions with predicted conditions,
rather than comparing existing conditions to predicted conditions, the agency failed to use existing
conditions to determine the change resulting from the Project. (Id. See also Sunnyvale West
Neighborhood Assn. v. City of Sunnyvale City Council (2010) 190 Cal.App.4th 1351, 1381, quoting
CEQA Guidelines, § 15126.2, subd. (a)[In “assessing the impact of a proposed project on the
environment, the lead agency should normally limit its examination to changes in the existing
physical conditions in the affected area....”].)  

3 The Board’s regulations echo these requirements.  (23 Cal. Code Reg. § 3777, subd. (b)(3) [“The
Draft SED shall include, at a minimum, ... An analysis of reasonable alternatives to the project and
mitigation measures to avoid or reduce any significant or potentially significant adverse
environmental impacts”]; § 3779.5, subd. (b) [“if the project as adopted will result in the occurrence
of significant effects that are not avoided or substantially lessened, the board shall adopt a statement
described in [] Guidelines section 15093 ...”]; 23 Cal. Code Reg. § 3777, subd. (d) [“[a]s to each
impact ..., the SED shall contain ... a statement described in section 15093.”].) 
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For purposes of assessing reductions in stream flow reductions due to Policy-induced
increases in groundwater use, the RSED uses a baseline that is purely hypothetical in some cases
and demonstrably false in other cases.  Specifically, the RSED discusses the impact assessment
solely in terms of the possibility that the Policy will induce water users to “switch” from surface
water to groundwater.  In fact, the new documents use the word “switch” a total of 60 new times.4 
For example, the Revised SED states:

As indicated in the 2008 SED, a switch from surface water diversions to groundwater
pumping also could result in reduced surface flows. The 2008 SED did not explain,
however, that the potential reduction in surface flows is unlikely.  In fact, a switch
to groundwater pumping is likely to result in less depletion of surface water flows
because groundwater pumping will not ordinarily deplete hydraulically connected
surface water flows on a one-to-one basis, and in some cases the groundwater and
surface water may lack hydraulic connection entirely, or the hydraulic connection
may be indiscernible.

(Supplement to Appendix D, p. 2.)

The implications of the Board’s use of the term “switch”  (i.e., that Policy-induced increases
in the use of groundwater will replace existing surface water diversions that would then be
abandoned) are not factually true with respect to the unknown number of water users and quantity
of water demand that will be met by new groundwater use due to either (1) users avoiding applying
for a surface water permit subject to the Policy; or (2) users withdrawing applications for surface
water or having them denied as a result of the Policy.  In both cases, there is no “switch” from the
actual use of surface water to the use of groundwater, because the new groundwater use does not
“replace” a use of surface water.  Obviously, a water users’ frustrated desire to use surface water
cannot establish a valid baseline condition that assumes the would-be or actual applicant is actually
using surface water.  The Board’s contrary assumption is a error of law.5

4 The term “switch” was used only once – by a commentor – in the 2008 SED. (Response to
Comments Vol. 2 at p. 6, Comment 23.4.39].)

5 There are many more examples of the Board’s reliance on the flawed concept of “switching” in
a way that obscures its assumption of a legally erroneous baseline.  Several examples follow:
!  “Surface water diversions have one-to-one impacts on surface water flows. Switching from
surface water diversions to groundwater pumping in response to Policy adoption will result in an
equal or lesser volume and rate of depletion in streams hydraulically connected to the pumped
groundwater aquifer. The foregoing assumes an impact ratio less than or equal to 1:1.  In streams
affected by groundwater pumping, the volume and rate of surface water flow depletion resulting
from groundwater pumping depends on the location of the well and may be further offset by
associated determining factors....” (Supplement to Appendix D, p. 4.)
! “Depending on the circumstances, such a delay could cause a significant reduction in surface
water flows, which could in turn have a significant adverse impact on biological resources, water
quality, or recreation. As discussed below, however, the possible effects of a user switching from
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There are, however, a certain number of limited situations where the Policy might induce an
actual “switch” from the existing use of surface water to the use of groundwater.  This would be the
unknown number of pending surface water applications for projects that are currently illegally using
surface water.  These are discussed in more detail in section 1.c.(2) below.  For now, it is enough
to note that even here, the Board cannot use these project’s current illegal use of surface water as
the environmental baseline, because if the application is withdrawn or denied, the Board will
presumably shut down the existing illegal use of water. (See Evidence Code § 664.) Moreover, it
would be against public policy to allow the Board to create a “higher” baseline by condoning illegal
diversions of surface water.

Also, the 2008 SED’s analysis of impacts to stream flow caused by Policy induce increases
in groundwater use was premised on actual knowledge, as documented by Stetson Engineer’s in its
subterranean stream delineation work, that groundwater is often hydraulically connected to surface
streams across the five county area.  Since, groundwater use cannot impact stream flow at all in the
absence of such a connection, it is misleading to discount the 2008 SED’s conclusions by suggesting
that it rested on an erroneous assumption that all increased groundwater pumping may affect stream
flow.

(2) The Board’s factual assertions are illogical and irrelevant.

In its attempt to paper over the these baseline problems, the Board makes several illogical
and irrelevant assertions.   For example, the RSED states:

It merits note that the majority of pending and future water right filings that would
be affected by the Policy already exist.  Currently, project facilities associated with
roughly 90 percent* of pending applications in the Policy area are either completely
or partially constructed, and water diversions associated with these facilities are
likely already occurring. A similar ratio may exist for future applications as well. 
Approval of existing projects in accordance with the principles and guidelines
established by the Policy would serve to lessen any ongoing impacts of those

a surface water diversion to a ground water diversion are dependent on a wide range of variables,
and therefore it is highly uncertain whether any particular user who may switch to groundwater will
cause a delay in surface water flow depletion, whether any such delay will cause a significant
reduction in surface water flows, or whether any delayed reduction in flows will have a significant
adverse impact on the environment.” (Supplement to Appendix D, p. 5.)
! “The foregoing discussion and example demonstrate that the level of significance for a
potential impact to surface water flows attributable to a delay in surface water flow depletion as a
result of diverters switching to groundwater pumping is dependent on site specific circumstances.
In light of the fact that the switch to groundwater as an alternative source of supply is likely to be
limited to lower capacity wells in the Policy area and the current lack of known diverters switching
to groundwater as a result of the 2010 Policy adoption, a significant impact to surface water flows,
while possible, is highly unlikely.” (Supplement to Appendix D, p.  6.)
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projects on instream flows and fishery resources and will result in an overall benefit
to the environment.

 
*The estimate of existing diversions associated with pending applications in the
Policy area (i.e., unauthorized diversions) is based on billing data from the Division
of Water Rights’ electronic Water Rights Information Management System for the
year 2012.  The Division charges annual application fees pursuant to California Code
of Regulations, title 23, section 1063 under specific circumstances, including cases
where the diversion of water has been initiated before a permit is issued.  Out of 255
pending applications in the Policy area, 230 were billed an annual fee in 2012
because the diversion of water, the construction of diversion works, or the clearing
of land where the diverted water will be used or stored was initiated before permit
issuance.

(Supplement to Appendix D, p. 2.)

This “note” is deeply misleading for many reasons.  As a general matter, the fact that some
portion of pending (or future) applications for surface water rights ask (or will ask) the Board to
“legalize” an existing unauthorized diversion is irrelevant.  All applications must be reviewed under
the Policy’s standards and guidelines.  If any appropriation, existing or not, would adversely impact
stream flow necessary to protect salmonids and their habitat it may not be authorized.  (See 2008
SED Section 6.5.2 [“Dam owners may have to modify existing unauthorized dams to comply with
the elements of the Policy pertaining to permitting requirements for onstream dams. Existing
unauthorized dams may have to be removed. For these reasons, implementation of the proposed
Policy could result in some affected persons modifying or removing onstream storage and regulatory
dams and their appurtenant reservoirs.” (emphasis added)].)
 

The first sentence quoted above (“It merits note that the majority of pending and future water
right filings that would be affected by the Policy already exist”) is unsupported speculation and most
likely false, as well as legally irrelevant.  The Policy has no sunset provision, so the Board has no
idea how many applications will be submitted in the future.  Nor can the Board ascertain how many
and to what extent future applications will include existing diversions.  Further, water users who
abandon existing illegal surface water to use groundwater instead account for only a portion of
Policy-induced increases in groundwater use.  Policy-induced increases in groundwater use also
occurs when water users never submit an application for surface water and opt to use groundwater
instead, and where a permit application is withdrawn or denied under the Policy’s standards and
guidelines and the water user uses groundwater instead.  Thus, the remainder of the passage quoted
above is irrelevant.

The remainder of the paragraph is also misleading. The second sentence states that
“[c]urrently, project facilities associated with roughly 90 percent* of pending applications in the
Policy area are either completely or partially constructed, and water diversions associated with these
facilities are likely already occurring.”  As the footnote thereto explains, however, the identification
of these 90 percent of applications is based on billing records indicating one of three conditions, i.e.,
the diversion of water, the construction of diversion works, or the clearing of land where the diverted
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water will be used or stored was initiated before permit issuance.  The Board concluded that 230 out
of 255 applications exhibit one of these three conditions.  Yet, the percentage of these 230
applications that actually include an ongoing illegal diversion of surface water is unknown and
unknowable from the billing records.6

This sentence also incorrectly suggests that 90% of the water for which applications are
pending is currently being diverted and/or stored.  First, although some applicants possess an
existing illegal diversion and have applied for a permit to “legalize” that diversion and/or storage,
the same applications also seek significant expansions of the amount of water to be diverted. 
Several examples of these include: 

! Exhibit 2, Application A31549.  The applicant has an existing unauthorized (i.e.,
illegal) 30 acre-foot offstream reservoir currently filled with water collected in a draintile
system, and the application seeks to allow diversion from a stream into the existing reservoir
and the construction of a proposed 70 acre-foot off-stream reservoir.  This applicant paid a
section 1063 fee. (Exhibit 2, footnote 5].) 

! Exhibit 3, Application A31745.  The applicant has four unauthorized existing
reservoirs with a total capacity of 173 acre-feet. This application seeks a permit to divert
water from a stream into two of the existing reservoirs, as well as the construction and
diversion of water into a new 120 acre-foot reservoir.  The applicant paid a section 1063 fee. 
(Exhibit 3, footnote 5].) 

! Exhibit 4, Application A31813.  This applicant seeks to enlarge an existing onstream
reservoir from 2 acre-feet to 12 acre-feet and to divert water from a nearby stream to the
enlarged reservoir.  The reservoir was constructed in 1971 and the applicant does not
currently divert water from the nearby stream. This applicant paid a section 1063 fee.7

6 In response to a Living Rivers’ PRA request, the Board produced a billing record spreadsheet
containing the information used to determine whether an application (or some portion thereof)
sought to “legalize” an existing illegal diversion. (Exhibit 1.)  Column E of the spreadsheet indicates
(with a simple “Y” or “N”) whether certain actions had been “Initiated bef[ore] permit
issued.” (Id.)  As explained in the Board’s letter, these actions include: (1) the clearing of land for
a diversion or use of water, (2) the construction or partial construction of a dam or other diversion
structure, or (3) the direct diversion of water. (Id. at p. 2.)  For each application, the spreadsheet
indicates with a “Y” that one of these actions had been initiated (without specifying which) and with
an “N” that none of these actions has been initiated.  The spreadsheet does not indicate whether any
diversion of water is actually occurring.

7 It is also worth noting that in a 2004 declaration submitted in protest to a water right application,
Stan Griffin of Trout Unlimited explained that of 112 application notices that he protested from
1990-2004, 64 applications sought a permit for an already constructed dam or reservoir (several in
fact involve multiple existing on-stream dams on the same waterway).  (Exhibit 5, Exhibit 2 thereto, 
¶ 32.)  “In other words, 57% of these applications request retroactive permission.” (Id. (emphasis
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(Exhibit 4, footnote 5.) 

Second, some applicants have been charged a fee where there is no existing diversion from
a stream, but the other conditions of section 1063 are met (i.e., partial construction of the proposed
storage/diversion or clearing of land for use of water).  For instance, Application No.  A31617 seeks
a permit to divert 35 acre-feet of water from a stream to an existing off-stream reservoir. (Exhibit
6.) The off-stream reservoir was built in 2002 and currently stores water from groundwater wells.
(Id.)  This applicant also paid a section 1063 fee. (Exhibit 6, footnote 5.) 

The third sentence of the above-quoted passage states: “A similar ratio may exist for future
applications as well.”  This is pure speculation.  Speculation is not “substantial evidence.”  

Moreover, it makes little sense to use pending applications as a gauge for assessing how
diverters will respond to the Policy because most applications were filed years, even decades, before
the Policy was approved.  Indeed, fewer water right application notices have been filed within the
Policy area since the Policy’s adoption than in any single year over the past decade.  Only four
application notices (seeking a permit within the Policy counties) were filed in 2012, and only three
in 2011.  In contrast, 16 were filed in 2010 (all prior to the Policy’s adoption on September 28,
2010), 13 in 2009, 11 in 2008, 18 in 2007, 23 in 2006, 8 in 2005, 9 in 2004, 15 in 2003, 23 in 2002,
26 in 2001, and 84 in 2000.  The dramatic drop in the number of application notices provides strong
evidentiary support for the 2008 SED’s prediction that the Policy would cause water users to forgo
applying for a surface water permit and opt to use groundwater instead.

In the fourth sentence of the above-quoted passage, the Board suggests that the Policy will
not result in any adverse impacts because approving existing projects pursuant to the Policy will
lessen the impacts of existing projects.  It states: “[a]pproval of existing projects in accordance with
the principles and guidelines established by the Policy would serve to lessen any ongoing impacts
of those projects on instream flows and fishery resources and will result in an overall benefit to the
environment.” (Supplement to Appendix D, p. 2 (emphasis added).)  

This assertion is based on several illogical assumptions.  First, it presumes, prior to
evaluation of the pending applications under the Policy, that the Board will approve the applicant’s
existing illegal diversions.  It should go without saying that until the Board makes a decision on
these applications, it has no information on whether it will issue a permit or not.  Second, this
presumption ignores the basis for the 2008 SED’s identification of the Policy’s significant impact
on streamflow as a result of Policy induced increases in groundwater use, namely, that some water
users will use groundwater rather than apply for surface water or because their surface water
application is denied or withdrawn.  Therefore, even if some application are approved, these
applications are not and were never considered by the 2008 SED to be contributing to this impact. 

added).)  Mr. Griffin made the “reasonable assumption that for applications for which [he had] not
protested a similar pattern or percentage exists.” (Id.)  Mr. Griffin made this declaration in support
of a petition urging the Board to comply with A.B. 2121 and complaining to the Board for
condoning illegal diversions. 
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As the 2008 SED and RSED explain, “diverters may choose to obtain water supply from other
sources if the application of the Policy requirements to a particular water right application reveals
that there is insufficient surface water to supply the applicant.” (Supplement to Appendix D at p. 1;
AR 1882 (emphasis added).)  So the Board’s observation is irrelevant.   

Further, when the Board denies a surface water application on the ground that there is an
insufficient amount of water to both protect salmonids and supply the diversion based on the
Policy’s standards and guidelines, the Board, in essence, appropriates the remaining surface water
to the salmonids that the Policy was enacted to protect.  If the applicant “switches” to a diversion
of interconnected groundwater, the diversion will reduce the amount of water in the stream,
notwithstanding the Policy’s imposition of “restrictions” on surface water projects.  The impacts
flowing from the groundwater diversion are not “exchanged” or somehow offset by the reservation
of stream flow for salmonids.  Rather, the new groundwater diversion reduces stream flow, contrary
to the Policy’s purpose, even after it has been determined that all remaining water is necessary to
prevent harm to imperiled salmonid species.8 

(3) Increased groundwater use in response to the Policy is likely to adversely
impact surface flows.

The Policy restricts surface water diversions to the extent necessary to protect salmonids and
their habitat (i.e., when no further diversions can be authorized without causing harm to salmonids). 
As the RSED states, the “proposed Policy will impose [] restrictions on surface water diversion

8 The only instance in which a “switch” from surface water to interconnected groundwater is not
likely to result in reduced stream flow occurs where a water user chooses to use groundwater in lieu
of exercising a permitted appropriative right.  Under Water Code section 1011.5, subdivision (b),
the appropriative right is not thereby lost due to abandonment:

When any holder of an appropriative right fails to use all or any part of the water as
a result of conjunctive use of surface water and groundwater involving the
substitution of an alternate supply for the unused portion of the surface water, any
cessation of, or reduction in, the use of the appropriated water shall be deemed
equivalent to a reasonable and beneficial use of water to the extent of the cessation
of, or reduction in, use, and to the same extent as the appropriated water was put to
reasonable and beneficial use by that person.  No forfeiture of the appropriative right
to the water for which an alternate supply is substituted shall occur upon the lapse
of the forfeiture period applicable to water appropriated pursuant to the Water
Commission Act or this code or the forfeiture period applicable to water appropriated
prior to December 19, 1914.  

(Water Code, § 1011.5, subd. (b).)  Because the right is not forfeited, the surface water will not
become available to another water user for appropriation or claim under another basis of right and,
thus, there is some indication that the surface water forgone in the “switch” may remain in the
stream to offset impacts of the new groundwater diversion.  Of course, however, the Policy is not
concerned with existing surface water appropriative rights.  Thus, an legal appropriator’s
conjunctive use of groundwater is irrelevant to the Policy’s impacts.
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projects.” (RSED at pp. 54 (emphasis added).)  In these circumstances, increased groundwater use
is likely: “diverters may choose to obtain water supply from other sources [including groundwater]
if the application of the Policy requirements to a particular water right application reveals that there
is insufficient surface water to supply the applicant.” (Supp. to Appendix D at p. 1; AR 1882
(emphasis added).)  

Almost a third of the 60 most recently noticed applications identify groundwater as an
alternate source of water.9  Policy-induced increases in groundwater use adversely impact stream
flow because applications will be denied due to the unavailability of surface water under the Policy,
groundwater is a probable alternative source of water; and pumping interconnected groundwater
depletes stream flow.
  

Similarly, groundwater diversions initiated in effort to avoid the Policy’s permitting
requirements (including circumstances in which the user simply decides not to seek a permit,
voluntarily ceases an illegal existing surface water diversion, and/or abandons a pending surface
water right application) are likely to reduce stream flow.  As the Board staff explained:

If pumping continues uncontrolled, then surface water levels would become
depleted, therefore making it extremely difficult to maintain instream flows. [...] For
instance, if the policy gets adopted, the people with water right applications may
decide they don’t want a water right for surface water, that they instead will pump
groundwater.  But if they pump groundwater that is connected to surface water,
surface water would become depleted anyway.  So the importance of regulating these
areas is to fundamentally comply with the directives of the AB 2121 legislation. To
provide for maintenance of instream flows.

If we chose not to put this into the policy, then we run into the likelihood that stream
flows would become depleted because we have only approached the solution part
way.  We have half a solution, because we choose not to address the possibility of
diverters choosing to pump groundwater instead of complying with the policy.  In
order to get rid of that loophole, []staff recommends that the policy contain []
subterranean stream delineations, and [] delineations of [] groundwater
administrative pumping zones.

(AR 7834-7835 [Staff Notes and Memo re Effect of Groundwater Pumping on Instream Flows and
Subterranean Stream Issue Summary].) 

9  The application numbers and amount of water sought (in acre-feet) are: A031840 (8 AF);
A031838 (14 AF); A031836 (8.55 AF); A031813 (12 AF); A031804 (17.3 AF); A031791 (1694
AF); A031655 (72 AF); A031629 (12.95 AF); A031632 (40 AF); A031612 (156 AF); A031620 (35
AF); A031618 (15 AF); A031617 (35 AF); A031567 (10 AF); A031549 (100 AF); A031521 (60
AF); A031501 (10 AF); A031465 (60 AF); A031464 (146 AF).  Almost another third of the
applicants either did not answer the question regarding alternative water sources or answered “N/A.”
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The Board now asserts that stream flow depletion caused by water users “switching” to
groundwater pumping is unlikely because “[c]urrently, the Division is aware of only one prospective
surface water diverter switching to groundwater pumping either as a result of the 2010 Policy
adoption or to avoid water right permitting requirements in general.” (Supplement to Appendix D,
at p. 6.)  However, in light of the Board’s decision not to require groundwater diverters within the
Policy area to supply information about new or increased groundwater diversions, there is no reason
that the Board would “be aware” of a prospective surface water diverter switching to groundwater
pumping unless either (1) the diverter affirmatively withdrew its application or (2) it was so
probable that the groundwater diversion could be from a subterranean stream that the diverter sought
the Board’s counsel.10  Yet, given the absence of any significant consequences for allowing an
application to sit before the Board, there is absolutely no incentive for an applicant to take either
action.  Thus, the Board’s awareness of only one “switching” diverter indicates nothing about the
actual number of existing or potential surface water applicants who are now or will be looking to
groundwater as a water supply in response to the Policy.

(4) The RSED improperly concludes that groundwater impacts are unlikely
on the ground that it is not an adequate alternative source for large
water agencies.

The RSED contends that Policy-induced groundwater impacts are unlikely because
groundwater would not likely supply all future water needs of large water agencies:

As described in Appendix D, however, groundwater is not likely to be an adequate
alternative supply source for future large agency demands in the Policy area. Only
small water agencies and self-supplied individuals are likely to rely on groundwater
as an alternative future source of supply. Therefore, delayed surface water flow
depletion caused by larger diverters switching to groundwater pumping is unlikely
in the Policy area.

(Supplement to Appendix D, at p. 6.)

This logic is flawed in two ways.  First, the implied conclusion that “large agency” diverters
are not “likely to rely on groundwater as an alternative future source of supply” is based on the
proposition that “groundwater is not likely to be an adequate alternative supply source for future
large agency demands.”  The key is the word “adequate.”  By “adequate,” the document means that
such agencies cannot meet all of their water demand from groundwater.  Assuming this is true, it
does not follow that they will not use groundwater to meet as much of their demand as they can, i.e.,
they are likely to use as much groundwater as it is feasible to obtain.

Second, the final sentence sounds like a conclusion for the entire issue of whether Policy-
induced groundwater diversions are likely to impact stream flow.  It is not.  The “conclusion” says

10 In this case, it appears to be the latter, as the groundwater well was located approximately 20 feet
from the surface water source.  (Supplement to Appendix D, at p. 6.)  



Letter to Jeanine Townsend
Clerk to the Board
April 8, 2013
Page 15 of 29

nothing about whether the “small water agencies and self-supplied individuals” who “are likely to
rely on groundwater as an alternative future source of supply” are likely to cause “delayed surface
water flow depletion.”  (Supplement to Appendix D, at p. 6.)   It also says nothing about whether
the large or small water users are likely to cause “immediate” rather than “delayed” surface water
flow depletion. (See id.)

(5) The hydrological and geological bases for the RSED’s reasons for
equivocating are not supported.

On this point, see Dr. Curry’s report at Exhibit 17. 

2. THE RSED FAILS TO LAWFULLY IDENTIFY AND DISCUSS POTENTIALLY
FEASIBLE MITIGATION MEASURES TO REDUCE SIGNIFICANT
ENVIRONMENTAL IMPACTS CAUSED BY POLICY-INDUCED INCREASES IN
GROUNDWATER USE.

CEQA’s second core requirement is to identify and discuss potentially feasible mitigation
measures to reduce the significant environmental impacts caused by government action. (Laurel
Heights I, supra, 47 Cal.3d 376, 400; Public Resources Code §§ 21002.1; 21061; 21081.)

As noted above, the Policy and SED revisions analyze only one mitigation measure for this
significant impact, namely, adopting, as new a regulation, Stetson Engineers’ subterranean stream
delineations as definitive, legally enforceable conclusions regarding the existence and location of
hundreds of miles of subterranean streams over which the Board would then have permitting
authority under Water Code section 1200 in the five counties covered by the Policy.  The revisions
find this mitigation measure to be infeasible. 

As discussed below, this finding of infeasibility is based on clear errors of law and is not
supported by substantial evidence.  In sections 2.b(1)-(4), this letter describes several additional
mitigation measures that the Board could and should analyze, or adopt, in order to comply with its
legal obligations under CEQA.

a. The Board’s conclusion that “adopting subterranean stream delineations” as a
mitigation measure is not feasible is erroneous as matter of law.

The revisions to the Policy purport to analyze the feasibility of “adopting subterranean
stream delineations” as a mitigation measure. (See RSED at pp. 93-101.)  As a threshold matter, the
Board does not define what such a mitigation measure would consist of.  Absent a clear description
of the proposed regulation that would “adopt[ ] the delineation amps”(Policy Revisions, p.93), it is
impossible to evaluate its feasibility or understand the Board’s reasons for determining that such
adoption is not feasible.

Nevertheless, the Board advances six reasons in support of its determination that “adopting
subterranean stream delineations” (RSED at p.93) is infeasible as a mitigation measure.  All are
deeply flawed.
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(1) The first reason stated is:

Preliminarily, the likelihood of affected persons switching to groundwater pumping
is uncertain. Groundwater occurrence in the Policy area is limited by hydrogeologic
factors, including seawater intrusion, thin alluvial deposits, aquifer materials of low
permeability, and degraded water quality. Overdraft, resulting from excessive
pumping associated with development, could possibly occur in the future, reducing
available supplies in late summer and dry years. In some site-specific cases,
groundwater may be an adequate alternative supply source for low capacity wells,
such as those typically associated with small water agencies or self-supplied
individuals for domestic, industrial, or agricultural use. Groundwater is not a likely
adequate alternative supply source for large agencies because of the above-described
limiting hydrogeologic factors. 

(RSED, p. 94, ¶ 1.)

This discussion has nothing to do with whether “adopting subterranean stream delineations”
is a feasible mitigation measure.  Instead, it represents another attempt by the Board to downplay
the significance of the impact.

But the 2008 SED (at AR 2020) summarizes the instances in which available groundwater
is not likely to meet the (highest possible) increased demand for groundwater water created by the
Policy’s restrictions.  The RSED wrests this discussion out of context to present it as evidence of
“uncertainty” regarding the circumstances under which existing or prospective appropriators are
likely to pump groundwater.  

This is unavailing in light of the fact that both the 2008 SED and the RSED conclude that
the impacts of increased groundwater use are potentially significant, notwithstanding these limited
barriers to groundwater use in some locations, for some water users.  Indeed, where groundwater
is available, both documents indicate that demand will outstrip supply: in Napa, Sonoma,
Mendocino, and Marin, groundwater is “not likely adequate to meet lower demand due to limiting
hydrogeologic factors. [It] may be adequate for small agencies and self-supplied individuals
provided suitable site-specific hydrogeologic conditions.” (AR 2019–20; RSED [does not revise
these pages].)  This demonstrates that groundwater diversions are likely to increase to the greatest
extent possible – not that increased groundwater use is unlikely.11

Further, any evidence that Policy-induced increases in groundwater use is “unlikely” is
irrelevant, as a matter of law, to the Board’s obligation to mitigate potentially significant impacts
resulting from Policy-induced groundwater use.  The likelihood that an impact would occur is a
factor considered in (1) the threshold determination of whether an indirect impact is “reasonably
foreseeable” and thus must be analyzed in an EIR/SED (see CEQA Guidelines, § 15064, subd. (d))

11  Further, as noted above, almost a third of the 60 most recently-noticed applications in the Policy
area identify groundwater as an alternate source of water.  
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and (2)  the discussion of cumulative impacts (see CEQA Guidelines, § 15030, subd. (b) [cumulative
impacts shall reflect the severity of the impacts and their likelihood of occurrence].)  However, once
an agency determines that a reasonably foreseeable impact is potentially significant, it cannot
discharge its obligations to mitigate the impact by drawing attention to instances in which the impact
is not likely to occur.  

In short, the mitigation obligation attaches when an agency acknowledges a potentially
significant impact.  Although the RSED includes a confusing discussion of the circumstances in
which an existing and/or prospective appropriators would be less likely to voluntarily choose to use
groundwater in lieu of seeking a permit under the Policy, the RSED does not alter the 2008 SED’s
ultimate conclusion that the impacts of increased groundwater pumping in response to the Policy
are “potentially significant.” (See RSED at pp. 55-58, 86-87.)  As a result, the Board has an
obligation to analyze and disclose potentially feasible ways to mitigate the impacts.  This is not
accomplished by the Board’s attempt to undermine confidence in its own significance findings.

(2) The second reason stated is:

The potential shift from surface water diversions to groundwater pumping that could
be caused by the proposed Policy is unlikely to cause a significant reduction in
surface water flows. To the contrary, the potential switch from surface water
diversions to groundwater pumping is likely to reduce the impacts of surface water
diversions on surface water flows because in many cases groundwater pumping will
not deplete surface water flows on a one-to-one basis, and in some cases the
groundwater and surface water may not be hydraulically connected at all.

(RSED, p. 94, ¶ 2.)

This discussion also has nothing to do with whether “adopting subterranean stream
delineations” is a feasible mitigation measure.  It also represents an attempt by the Board to
downplay the significance of the impact, by using, as discussed above in section 1.c(1) above, a false
baseline semantically disguised by the word “switch.”

(3) The third reason stated is:

Adopting the subterranean stream delineations would not assist the State Water
Board in regulating any increase in groundwater pumping outside the areas identified
as subterranean streams in the delineation maps, which represent just a small portion
of the watersheds in the Policy area. Significant portions of Policy area watersheds
are not within the identified subterranean stream areas, yet in many cases these areas
contain known existing or planned points of diversion. In addition, prospective
groundwater pumpers could be expected to divert outside any delineated
subterranean streams whenever possible in order to avoid the State Water Board’s
permitting authority, further undermining the effectiveness of the subterranean
stream delineations as an enforcement tool. The delineation map prepared for the
Hopland USGS 7.5 minute quadrangle is a good example of the limited utility of
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adopting the subterranean stream delineations. On this map, the subterranean stream
delineated area covers approximately 10% of the watershed area, approximately 14%
is designated as a potential stream depletion area, and the remaining 76% is not
designated. The majority of the known existing and planned points of diversion are
outside the subterranean stream delineated area. The approximate distribution of the
known diversion points are provided in table 7-2 below.

(RSED, p. 94, ¶ 3.)

This discussion also has nothing to do with whether “adopting subterranean stream
delineations” is a feasible mitigation measure.  Instead, it relates to the “effectiveness’ of using the
mitigation measure; i.e., whether it substantially reduce the impact.

This reason includes many false statements of fact and flawed inferences.  First, it is a
tautology that the delineation of subterranean streams will not be useful where subterranean streams
do not exist.  The important question is whether they will facilitate water rights administration and
implementation of the Policy where subterranean streams do exist. They will.  At a minimum, if they
are properly proposed and adopted, then the delineations and maps would be quasi-legislative in
nature and therefore subject to some deference as the Board enforced the Policy through permits and
enforcement actions. (See Exhibit 13 [Living Rivers Council v. State Water Board, Final Statement
of Decision at p. 6, citing AR 7834-7835 and North Gualala Water Co. v. State Water Resources
Control Bd. (2006) 139 Cal.App.4th 1577, 1607.)  The Board’s sleight of hand: focusing attention
on impacts that the delineations could not mitigate and ignoring those impacts that it could mitigate
is misleading to the public and decision makers regarding the value and potential applications of the
delineations.

This observation also applies to the Board’s statement that the effectiveness of the
delineations of an enforcement tool would be undermined by groundwater users who would pump
groundwater water outside of delineated subterranean stream areas.  As an initial matter, to the
extent that the mere existence of the delineations compels users to pump groundwater from areas
less likely to adversely impact stream flow, the delineations would be a resounding success because
they would achieve their purpose without any further action by the Board at all.  Further, the fact
that groundwater users would tend to select points of extraction outside the areas delineated as
subterranean streams does not mean that the delineations would not be an effective enforcement tool
where a well is within a delineated subterranean stream or other area that could adversely impact
stream flows.  

Stated differently, the value of the delineations is not coextensive with the amount of land
delineated as a subterranean stream or potential stream depletion area in any particular map.  It is
just as valuable for purposes of siting new wells (in that it provides guidance as to where a new well
would have the fewest impacts) as it is to stopping poorly-sited groundwater wells (i.e., those that
would adversely impact surface flows due to their location within a subterranean stream or PSDA). 
In this regard, the Hopland USGS 7.5 minute quadrangle is an excellent example of the broad utility
of adopting the subterranean stream delineations.  Indeed, it depicts the 24% of the watershed in
which impacts are likely to be greatest and regulation is more likely. (See AR 11842.)
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(4) The fourth reason stated is:

Stetson Engineers Inc. prepared the delineation maps based on available geologic
information at the time of delineation. Field inspections were not conducted as part
of development of the delineation maps and Stetson Engineers Inc. stated that further
refinement of the delineation maps could be made in the future. Accordingly, each
of the delineation maps includes the following disclosure statement:

Because the delineated areas on this map were based on information readily
available at the time of its development, this map does not claim to represent all of
the subterranean streams or potential stream depletion areas that exist in the area.
Site specific investigations will be needed to verify the existence of subterranean
streams or potential stream depletion areas.

In light of this disclosure statement and due to the large scale of the delineation maps
(1:24,000 is not small enough to show all roads that may be present in the
undeveloped portions of the watersheds), it would be necessary for the State Water
Board to undertake additional review in order to determine the likelihood and
potential extent of future diversion of subterranean flow in these remote areas. The
refined delineation maps would be used to distinguish between water in subterranean
streams subject to the State Water Board’s permitting authority and percolating
groundwater subject only to the State Water Board’s discretionary enforcement
authority under the public trust doctrine and the doctrine of waste. The additional
review and associated adoption process for the subterranean stream delineations
would entail a lengthy and contentious proceeding. The estimated time and cost
associated with the adoption process is described in the following section.

If the subterranean stream delineations were adopted as part of the Policy, they
would have regulatory effect. (See Gov. Code, § 11353, subds. (a), (b)(2)(A).) As a
result, existing users within the delineated areas who do not have a valid water right,
and who might have assumed that they were pumping percolating groundwater for
which a permit is not required, would have to either cease pumping or obtain a water
right permit from the State Water Board in accordance with the Policy. Similarly,
prospective users within the subterranean stream delineations would have to obtain
water right permits from the State Water Board. Many of these existing and
prospective water users would likely oppose adoption of the delineations, and would
seek to present site-specific technical information concerning the validity of the
delineations.

(Supplement to Appendix D, p. 95, ¶ 4.)

The Board cites Stetson’s acknowledgment that the Delineations they are based on available
information and that site-specific studies may be necessary to include additional areas not currently
mapped as subterranean stream.  The Board wrong implies that this disclaimer undermines Stetson’s
results.  As Dr. Curry explains, and as is apparent from Stetson’s own words, Stetson’s disclaimer
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reflects its conservative methodology, in which it interpreted ambiguous or sparse data sources so
that its mapping of subterranean streams errs toward under inclusion.  An example of this approach
is:

Delineating the mapped active stream deposits from this source was especially
difficult because all of the non Tertiary alluvium could technically be included in this
designation, and the inclusion would resolve many discrepancies with the small scale
sources at the edges, but using the same criteria on the other 1:24k maps from this
set would have lead to more ambiguous decisions on other quads. Considering the
large scale of this source and the need for consistency, the decision was made to
include only the geologic unit mapped as active stream (ac) from these sources in the
delineation of Mapped Active Stream Deposits”, rather than try to define “associated
alluvial deposits” for these sources.

(AR 11651.)

To avoid having this conservative approach exclude areas from the Board’s jurisdiction if
the Board does adopt the delineation maps, Stetson included the disclaimer to allow the Board to
later add areas to the mapped subterranean streams based on more site-specific investigations,
stating:

“The subterranean stream and PSDA delineations prepared in conjunction with this
project will be based on the available geologic information at the time of delineation.
Further refinement of the delineations could be made in the future if new information
becomes available. Field inspection will not be conducted as part of the delineations.
Therefore, the following statement will be included on all maps resulting from this
project to insure that no alluvial deposits associated with a “natural channel” are
excluded from the jurisdiction of the State Water Board. 

Because the delineated areas on this map were based on information
readily available at the time of its development, this map does not
claim to represent all of the subterranean streams or potential stream
depletion areas that exist in the area. Site specific investigations will
be needed to verify the existence of subterranean streams or potential
stream depletion areas.”

(AR 11763.)  

Instead of accepting this disclaimer as further evidence of the reliability of Stetson’s
delineation maps, the Board turns the disclaimer on its head and construes it as evidence of the
unreliability of Steson’s results.  In fact, however, Stetson’s methods were reliable and its results
are scientifically valid. (See Exhibit 17.)

With respect to site-specific projects, if the Delineations motivate groundwater users to
present the Board with evidence indicating whether a particular well draws diversion from a
subterranean stream, a PSDA, or from “unconnected” groundwater, the Delineations will (1)
tremendously reduce the Board’s regulatory burden of discovering and investigating diversions on
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its own and (2) thereby greatly increase the likelihood that a subterranean stream diverter will seek
a permit under the Policy and that the Board will engage in an enforcement action to stop diversions
from PSDAs that harm salmonids.  This demonstrates the effectiveness of the Delineations, not the
infeasibility of their use.

The Board apparently concedes that this process can be undertaken, because it provides
estimates of the amount of time the process might take and its financial costs (i.e., 3.6 to 12.8 years
and $1.3  million  to $5 million.)  But the Board presents no evidence that these estimates render the
process infeasible.  The Board apparently expects the time and cost numbers presented to speak for
themselves in this regard. They do not.

Presumably, the Board believes these numbers make it infeasible to adopt the delineations
as a final, conclusive statement of the location of subterranean streams as a mitigation measure to
be included as part of the Policy immediately.  That is an unrealistic test for feasibility.  

Moreover, the Board never considers adopting as a mitigation measure a commitment to
engage in the process it describes with the goal of adopting subterranean stream delineations over
time as resources permit.  When viewed in this more programmatic light, the Board presents no
evidence that the time or costs of adopting the delineations, as refined by more site-specific
investigation where warranted, render this approach infeasible.

After all, regulating water supply and water quality to protect fish is this Board’s legal
mandate.  The Board is essentially arguing that it is infeasible to do its job!  

Indeed, the new documents present no evidence regarding the time or cost of adopting the
delineations as compared to the time invested and cost of enforcement of the Board’s other
regulatory efforts, including the development of this Policy for the last nine years since the
Legislature adopted AB 2121.   Without this information, there is no context for determining
whether the estimated time and cost of adopting the Delineations is too high to be feasible.

[Economic feasibility] must be evaluated within the context of the proposed project.
“The fact that an alternative [or mitigation measure] may be more expensive or less
profitable is not sufficient to show that the alternative is financially infeasible. What
is required is evidence that the additional costs or lost profitability are sufficiently
severe as to render it impractical to proceed with the project.” (Citizens of Goleta
Valley v. Board of Supervisors, supra, 197 Cal.App.3d at p. 1181, italics added.)
While an EIR need not analyze “every imaginable alternative or mitigation
measure,” “it should evince good faith and a reasoned analysis.” (Los Angeles
Unified School Dist. v. City of Los Angeles, supra, 58 Cal.App.4th at p. 1029; San
Francisco Ecology Center v. City and County of San Francisco (1975) 48
Cal.App.3d 584, 596; CEQA Guidelines, § 15088, subd. (c).)

(Uphold Our Heritage v. Town of Woodside (2007) 147 Cal.App.4th 587, 599.)  

Furthermore, if full mitigation is too costly within the Board’s current budget, the Board
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must request funding from the Legislature. (See City of Marina v. Board of Trustees of California
State University (2006) 39 Cal.4th 341, 367 [“for the Trustees to disclaim responsibility for making
such payments before they have complied with their statutory obligation to ask the Legislature for
the necessary funds is premature, at the very least.”].)

(5) The fifth and sixth reasons stated are: 

The State Water Board can consider the delineation maps and supporting information
on a case-by-case basis to assist in determining whether a particular groundwater
well is subject to the State Water Board’s permitting authority even if the delineation
maps are not adopted.

(Supplement to Appendix D, p. 96, ¶ 5.)

As discussed above, the State Water Board has the legal authority to regulate any
unacceptable impacts associated with the potential increase in groundwater pumping
pursuant to the State Water Board’s authority to prohibit the unreasonable use of
water.

(Supplement to Appendix D, p. 96, ¶ 6.)

These reasons also have nothing to do with whether “adopting subterranean stream
delineations” is a feasible mitigation measure.  Instead, they relate to different mitigation measures
that the Board could adopt, but has not.

The Board’s ad hoc enforcement authority, whether based on the ad hoc use of the
delineations or otherwise, does not meet the CEQA requirements that an agency must “commit” to
mitigation, that mitigation measures must be legally enforceable, and where a plan or policy is the
subject of environmental review, incorporated into the plan or policy at issue.

At any rate, the fact that the Board can use the delineations on a case-by-case basis does not
provide any indication that it would be infeasible to adopt the delineations into the Policy as legally
enforceable provisions (to the extent that it is reasonable to make them enforceable, based on the
level of existing detail and confidence in their accuracy).   

Similarly, the fact that the Board possesses the authority to regulate groundwater diversions
with adverse impacts on streams does not indicate that the delineations are not feasible mitigation
measures.  Far to the contrary, the fact that the Board possesses the legal authority necessary to
adopt and implement the delineations indicates that the delineations are legally feasible mitigation
measures. 

Indeed, the delineations could be a highly effective tool that the Board could employ in
efforts to prevent unreasonable uses of water.  For instance, if the delineations are properly adopted
and accorded legal effect, the Board could use the delineations to shift the burden of proving the
source of groundwater to the user (i.e. to prove that the diversion is not from a subterranean stream
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or stream depletion zone), rather than bearing the burden, in each enforcement action, of proving
that a diversion is within a subterranean stream or stream depletion zone.

b. The Board’s RSED Fails to Identify and Discuss Other Mitigation Measures to
Reduce this Significant Impact.

The mitigation measure the Board evaluated and that is discussed in section 2.a above is
somewhat of a straw man because it represents the most costly, most time-consuming  and most 
difficult to defend way of using Stetson’s subterranean stream and PSDA delineations.  There are
other less time-consuming or costly ways to use these delineations as evidence supporting other
methods of  regulation to reduce the Policy’s significant environmental impacts.

The following are a few examples of other mitigation measures that a good faith disclosure
effort would include in the RSED.  In discussing these measures for their feasibility, the Board
should bear in mind the deference that California courts give to agency decision-making in the
adoption of quasi-legislative rules.

In the case of quasi-legislative regulations, the court has essentially two tasks. The
first duty is “to determine whether the [agency] exercised [its] quasi-legislative
authority within the bounds of the statutory mandate.” [citation] ...“While the
construction of a statute by officials charged with its administration, including their
interpretation of the authority invested in them to implement and carry out its
provisions, is entitled to great weight, nevertheless 'Whatever the force of
administrative construction ... final responsibility for the interpretation of the law
rests with the courts.' * * *

The court's second task arises once it has completed the first. “If we conclude that
the [agency] was empowered to adopt the regulations, we must also determine
whether the regulations are 'reasonably necessary to effectuate the purpose of the
statute.' [(§ 11342.2).] In making such a determination, the court will not
'superimpose its own policy judgment upon the agency in the absence of an arbitrary
and capricious decision.' [Citations.]” 

Yamaha Corp. of America v. State Bd. of Equalization (1998) 19 Cal.4th 1, 16-17]

(1) Pumping from Subterranean streams: Adopting the Subterranean
streams delineations for the limited purpose of triggering site-specific
review of groundwater use within the delineated areas.

The Board could propose a rule establishing a rebuttable presumption that groundwater
extraction in areas  mapped and delineated as subterranean stream is, in fact, from a subterranean
stream and therefore requires an appropriation permit under Water Code § 1200.
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(2) Pumping from percolating groundwater: Adopting the PSDA
delineations for the limited purpose of triggering site-specific review of
groundwater use within the delineated areas.

The Board’s takes an unduly narrow view of its authority to regulate groundwater use.  The
Board says it can exercise permitting authority under Water Code § 1200 solely over water in
subterranean streams, and that it can regulate the use of percolating groundwater only under its
authority to prevent waste and unreasonable use of water under California Constitution, article X,
section 2 and Water Code § 100.  The prohibition on waste and unreasonable use of water in
California Constitution, article X, section 2 and Water Code § 100 applies to all water users,
regardless of basis of water right, and all water rights and methods of diversion. (Peabody v. Vallejo
(1935) 2 Cal.2d 351, 367, 372.) Water Code section 275 directs the Board to take all appropriate
proceedings or actions to prevent waste or violations of the reasonable use standard.  Section 275
grants the Board authority to regulate water uses in addition to, or beyond, its permitting authority
under Water Code section 1200. (Imperial Irrigation Dist. v. State Water Resources Control Bd.
(1990) 225 Cal.App.3d 548, 559-60  [regulatory jurisdiction extends to pre-1914 rights, which are
not subject to § 1200]; Second RJN, Exh 1 [Sax, SWQCB Final Report No. 0-076-300-0] pp. 84-85.)

The Board’s authority over percolating groundwater is not limited to filing discretionary
enforcement lawsuits based on the doctrine of waste.  The Board may regulate percolating
groundwater as part of a state water quality control policy.  Under AB 2121 and Water Code section
1259.4, the Policy is not just a water rights policy; it is also a water quality control policy pursuant
to chapter 3, article 3 (commencing with section 13140) of the Porter-Cologne Water Quality
Control Act (Wat. Code, 13000 et seq.).  The Porter-Cologne Act provides the Board with authority
to regulate any activity that may affect water quality. (See AR 13853.)  Water Code section 13142(a)
provides that state water quality policy may include “principles and guidelines for long-range
resource planning, including ground water and surface water management programs ....” (Id.,
quoting Wat. Code, 13142, subd. (a).)  The Act “defines ‘water quality control’ broadly as ‘the
regulation of any activity or factor which may affect the quality of the waters of the state ....’” (See
AR 13853, quoting Wat. Code, 13050(I); see also U.S. v. State Water Resources Control Bd. (1986)
182 Cal.App.3d 82, 227 [nothing in the federal Clean Water Act or California’s Porter-Cologne Act
“allows the Board to limit the scope of its basin planning function to such water quality standards
as are enforceable under the Board’s water rights authority”].)  This statute grants “wide authority
to the Board in its planning role to identify activities of the projects and other water users requiring
correction.” (U.S. v. State Water Bd., supra, 182 Cal.App.3d at p.124 (emphasis added).)  “[W]ater
quantity is a component of water quality because the quantity of water in a stream is a property or
characteristic of the water that affects its use.” (See id..)  Under Water Code § 13142(a), the Policy
may include “principles and guidelines” for managing percolating groundwater extractions to
maintain instream flows necessary to protect salmonids.

The Board also has an affirmative duty to take the public trust into account in the planning
of water resources.  Therefore, the Board’s jurisdiction to protect trust resources is not limited to
individual enforcement actions.  The public trust doctrine protects navigation, fishing, recreation,
environmental values, and fish and wildlife habitat. (National Audubon Soc’y v. Superior Court
(1983) 33 Cal.3d 419, 434-435].)  
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Finally, “[w]here another law grants an agency discretionary powers, CEQA supplements
those discretionary powers by authorizing the agency to use the discretionary powers to mitigate or
avoid significant effects on the environment when it is feasible to do so with respect to projects
subject to the powers of the agency.” (Guidelines, § 15140, subd. (c).)  Thus, the Board may and
must use its authority to prevent waste and unreasonable uses of water, and to protect the public
trust, to mitigate the impacts of its projects.  

Under these authorities, the Policy could include the use of Stetson’s PSDA delineations to
establish a reporting requirement for all groundwater users in the PSDA to provide information to
the Board that it could use to investigate whether groundwater pumping in the area is depleting
stream flows, including (1) identify any well(s) on the parcel to be served by the diversion; (2)
specify any intended season and rate of pumping from the well(s); (3) provide well test data
sufficient to calculate whether the stream under review is within the likely “radius of influence” of
the well(s) and whether the intended groundwater extraction has the potential to harm salmonids by
reducing flows in the stream.12

(3) Pumping by applicants for appropriation permits from subterranean
stream ands percolating groundwater: Adopting the subterranean
stream and PSDA delineations for the purpose of triggering site-specific
review of groundwater use on parcels where newly appropriated water
will be used.

The Board could revise the Policy to include the following provisions:  

! Require that any appropriation permit applicant (1) identify any well(s) on the parcel to be
served by the diversion; (2) specify any intended season and rate of pumping from the well(s); (3)
provide well test data sufficient to calculate whether the stream under review is within the likely
“radius of influence” of the well(s) and whether the intended groundwater extraction has the
potential to harm salmonids by reducing flows in the stream. 

! For any well that has the potential to harm salmonids by reducing flows in the stream, the
Board must prepare an “initial study” under CEQA to be followed by either a negative declaration,
a mitigated negative declaration or an EIR.  If the Board finds that use of the well will cause or
contribute to significant adverse impacts on salmonids by reducing flows in the stream, the Board
must impose a condition of approval that prohibits any extraction of groundwater that will cause or

12  The Board’s regulation of groundwater in the Russian River (at 23 Cal. Code Regs. § 862) is an
example of this type of regulation.  The recent decision by the Mendocino County Superior Court
invalidating these rules (attached as Exhibit 14), while not necessarily correct and while clearly not
binding on this Policy, provides useful guidance to the Board in crafting quasi-legislative rules like
those suggested here that do not run afoul of the requirement of Code of Civil Procedure § 1094.5
that adjudication of specific existing water rights must be supported by proper findings and
substantial evidence supporting the findings or the requirement of Government Code 11350 to
demonstrate the necessity for the regulation.
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contribute to significant adverse impacts on salmonids by reducing flows in the stream, consistent
with all legal requirements for the imposition of mitigation measures, including the “nexus,”“rough
proportionality” and other requirements of CEQA Guideline 15126.4.

This measure would impose this reporting requirement on permit applicants only for the
limited purpose and only to the limited extent necessary to determine whether the applicant’s use
of groundwater will affect the water that is “available” for appropriation by the applicant by
reference to the effect of such groundwater use on stream flow.  A basic principle of virtually all
environmental law is that environmental resources like clean water, water supply and fish and
wildlife are part of the public “commons” and that anyone who uses or degrades the resource for
private gain must apply for permit to do so. The permit process allows public servants employed by
government agencies to require that permit applicants provide sufficient information to demonstrate
that their activity will either not harm the environment or that any harm is “acceptable” in light of
the project’s public benefits.  This measure allows for the reasonable exercise of discretion by the
Board and Board staff as to what measures are necessary and appropriate to make the assessment.

(4) Ask legislature for the authority needed to protect salmonids.

To the extent the Board believes that its existing authority to regulate groundwater use is
insufficient to do anything to reduce this significant impact, it can ask the Legislture to grant it the
authority to do so.  “The lack of legal powers of an agency to use in imposing an alternative or
mitigation measure may be as great a limitation as any economic, environmental, social, or
technological factor.” (Id. [discussion foll.].)  Although an agency need not analyze infeasible
mitigation measures, it must nonetheless explain the reasons underlying a determination that a
particular measure is not feasible.  (Guidelines, § 15126.4, subd. (a)(5).)  Thus, in City of Marina,
supra, the Supreme Court held that an agency’s incorrect determination under CEQA that it was
legally infeasible to mitigate a significant impact because it did not have the legal authority to so do
was an abuse of discretion. (39 Cal.4th 341, 355-56, 360-361.).  The Supreme Court also held in that
case that the agency abused its discretion is determining that mitigation was infeasible due to lack
of funds where it could have but did not ask the Legislature for funds to mitigate the project’s
impacts.

Indeed, California is virtually the only western states that does not regulate groundwater use. 
See Sax, Joseph L., Review of the Laws Establishing the SWRCB’s Permitting Authority over
Appropriations of Groundwater Classified as Subterranean Streams and the SWRCB’s
Implementation of Those Laws. SWRCB No. 0-076-300-0, Final Report (attached hereto as Exhibit
15).   There are a number of regulatory approaches that the Board could ask the legislature to adopt. 
Oregon’s approach, perhaps as modified in ways discussed by Professor Sax, is particularly suitable
for Northern California and for use of Steson’s delineations. (See Exhibit 15, pp. 77-78.) 

3. Napa County’s “fair use” thresholds are not appropriate criteria of significance for
groundwater impacts.

The RSED’s discussion of the Napa County groundwater ordinance leaves out a crucial part
of the analysis.  
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Napa County’s “fair use” thresholds are set forth in the County Planning Department’s Water
Availability Analysis: Policy Report dated August 2003 (Exhibit 7 to IS/MND Comment Letter). 
This document describes the procedure for obtaining a groundwater permit and establishes
“thresholds” for use of groundwater in each basin.  If a new water use is below this threshold, the
County assumes that the use will not have a significant adverse effect on the aquifer.  

For example in the area west of the City of Napa, the “threshold” is deemed to be 1 acre-foot
per acre per year for each acre of land overlying the aquifer and 0.5 acre-feet per acre per year for
each acre of land overlying the gradient up-slope of the aquifer (i.e., hillside area).  In the County’s
view, as long as these groundwater sue does not exceed these “fair share” thresholds, the project will
not have a significant adverse impact on groundwater resources.

These thresholds are not appropriate criteria for determining whether the project’s impacts
on groundwater are significant for several reasons.

First, the thresholds are not based on any actual data relating to the availability or use of
groundwater in the area.  The County’s 2003 Policy report explains that the “threshold” number for
the Valley Floor Area was “determined in 1991 in the form of a staff report to the Board of
Supervisors” and “was established as the expected demand an average vineyard would have.”
(Exhibit 7.) 

The 1991 staff report to the Board of Supervisors notes that no “extensive groundwater
studies” have been conducted in many areas of the County. (Exhibit 11, p.  2.)  The 1991 staff report
summarizes the findings in the January 1991 Water Resources Study for the Napa County Region
(Napa County Flood Control and Water Conservation District) (Exhibit 12).

Second, the County’s threshold does not take into account the fact that many previous
owners may be using more than their “threshold” amount of water.  As a result, later owners may
not be able to use their “threshold” amount, or as in this case, any amount of groundwater, without
causing or exacerbating existing significant effects.  The IS/MND presents no information on the
use of groundwater by other property owners in the area.

Third, existing groundwater supplies in the Napa Valley area are already being depleted, yet
the County’s thresholds assume, without any empirical foundation,  that groundwater extraction and
recharge are in balance.  The April 7, 1999, Memorandum from Napa County Planning Department
to the Planning Commission regarding a General Plan Amendment relating to groundwater use and
the proposed Napa County groundwater ordinance states: 

The 1991 study also develops short and long-term projections of water needs among
users and regions in Napa County using these figures to balance water needs and
supplies for the period 1990 through 2020.  The results of this balance reveal
substantial long-term inadequacies in supply throughout the county’s subareas,
although admittedly at present some areas have a short-term surplus.  From this study
it is reasonable to conclude that as the county’s water needs increase in the future,
increases in agricultural and rural uses are likely to eliminate any existing
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groundwater surplus.  This change from surplus to deficit is likely to be far more
pronounced and occur sooner rather than later if increased municipal and industrial
demands are also satisfied by using groundwater.... The 1993 Report confirmed the
1991 Study’s results and projected a growing deficiency in the overall county water
supply.  The Report identified shortfalls of 10,900 acre feet by the year 2000 which
would increase to 18,600 acre feet by 2020 and 23,000 acre feet by 2030.

(Exhibit  9, p. 2.)  Similarly, the January 19, 1993, Memorandum from the Napa County Water
Advisory Committee to the Napa County Board of Supervisors re: Report of the Water Advisory
Committee, referenced in the 1999 staff report above and attached to the IS/MND Comment Letter
as Exhibit 10, notes that “Increased utilization of groundwater as a source of supply can have severe
detrimental effects on the rural residential community.”

In sum, the “thresholds” are not based on any empirical analysis of actual groundwater
supply or availability, and cannot be substituted for the reasoned, fact-based analysis required by
CEQA.  While the County claims that the “fair share” test of groundwater use protects the
environment, the County has never subjected it to a CEQA analysis.

Thank you for your attention to this matter.

Very Truly Yours,

            Thomas N. Lippe

List of Exhibits

1. March 28, 2013 letter from State Water Resources Control Board, Division of Water Rights
in response to Living Rivers Council’s March 22, 2013 Public Records Act and attachment
thereto.

2. Application to Appropriate Water No. 31549.

3. Application to Appropriate Water No. 31745.

4. Application to Appropriate Water No. 31813.

5. Trout Unlimited and the Peregrine Chapter of the National Audubon Society’s Petition to
the State Water Resources Control Board for Timely and Effective Regulation Of New
Water Diversions in Central Coast Streams (October 27, 2004) and Exhibits 1-17 thereto.

6. Application to Appropriate Water No. 31617.

7. Water Availability Analysis: Policy Report: Napa County Department of Public Works,
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August 2003.
 
8. Department of Public Works, Water Availability Analysis.
 
9. April 7, 1999 Memorandum from Napa County Planning Department and other County

agencies to Planning Commission regarding General Plan Amendment relating to
groundwater use and proposed Napa County groundwater ordinance.

 
10. January 19, 1993 Memorandum from Napa County Water Advisory Committee to Napa

County Board of Supervisors re Report of the Water Advisory Committee.
 
11.  February 27, 1991 Memorandum to Planning Commission from Jeffrey Redding, Director,

re Public Works Department Report on Water Availability Analysis 
 
12. January 1991 Water Resources Study for the Napa County Region (Napa County Flood

Control and Water Conservation District).

13. August 9, 2012 Final Statement of Decision in Living Rivers Council v. State Water
Resources Control Board, Alameda Superior Court Case No. RG-10-543923.

14. September 26, 2012 Order in Light, et al. v. State Water Resources Control Board,
Mendocino Superior Court Case No. SCUK CVG-11-59127.

15. Sax, Joseph. Review of the Laws Establishing the State Water Resources Control Board’s
Permitting Authority Over Appropriations of Groundwater Classified as Subterranean
Streams and the State Water Resources Control Board’s Implementation of Those Laws,
SWRCB No. 0-076-300-0 (January 19, 2002).

16. Russian River Frost Protection Regulation, 23 Cal. Code Regs. § 862.

17. Letter dated April 7, 2013 From Dr. Robert Curry (with CV).
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MAR 28 2013 

 

 

Mr. Thomas N. Lippe 

Lippe Gaffney Wagner LLP 

329 Bryant St., Ste. 3D 

San Francisco, CA  94107 

 

Dear Mr. Lippe: 

 

PUBLIC RECORDS ACT REQUEST – SUPPLEMENT TO APPENDIX D OF THE 

SUBSTITUTE ENVIRONMENTAL DOCUMENT PREPARED FOR THE FOR THE POLICY 

FOR MAINTAINING INSTREAM FLOWS IN NORTHERN CALIFORNIA COASTAL STREAMS 

 

The State Water Resources Control Board (State Water Board), Division of Water Rights 

(Division) is in receipt of your Public Records Act request letter dated March 22, 2013.  Your 

letter requests the opportunity to review all records upon which Board staff relied in making the 

assertion in the Supplement to Appendix D of the Substitute Environmental Document for the 

Draft Policy for Maintaining Instream Flows in Northern California Coastal Streams that 

“Currently, project facilities associated with roughly 90 percent [footnote omitted] of pending 

applications in the Policy area are either completely or partially constructed, and water 

diversions associated with these facilities are likely already occurring.”  You stated that the 

requested files should include, at a minimum, the 255 pending applications referenced in the 

footnote to this statement. 

 

As stated in the Supplement to Appendix D, and as noted in your letter, staff relied on billing 

data from the Division’s electronic Water Rights Information Management System (eWRIMS) for 

the year 2012 to make this determination.  Section 1063, subsection (a), of the State Water 

Board’s regulations requires that a water right applicant pay an annual fee if the diversion of 

water, the construction of diversion works, or the clearing of land where the diverted water will 

be used or stored, has been initiated before a permit is issued authorizing the diversion.  The 

billing module within eWRIMS contains a data field that can be toggled to ‘yes’ or ‘no’ to indicate 

whether this criterion is met.  If ‘yes’ is selected for a project, then that applicant is charged an 

annual fee for that application.  Division staff uses this feature to determine which applicants 

should receive an annual fee.  Division staff has a high degree of confidence in the accuracy of 

these data because the application form requires applicants to provide this information to the 

Division, applicants have no reason to falsely report that they have initiated construction or 

diversion without authorization, and applicants are likely to notify Division staff if they were 
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incorrectly charged an annual fee.  For this reason, Division staff did not review the individual 

application files to make the determination referred to in your letter, although the files are likely 

to contain information substantiating the data in eWRIMS.  Instead, Division staff relied solely on 

the information in the eWRIMS database. 

 

Some of the eWRIMS information is available on the State Water Board’s website through the 

public version of eWRIMS, but the billing data are not.  I am enclosing the spreadsheet created 

in January 2013 that contains the eWRIMS data that Division staff relied on to determine how 

many of the pending applications in the Policy area are for facilities that are either completely or 

partially constructed.  Although one of the columns contains data for Fiscal Year 2007-2008, the 

remaining columns contain information that was current when the spreadsheet was created.  

Please advise me if you would like to inspect the eWRIMS database itself, or if you would still 

like to inspect and copy the 255 individual application files, even though Division staff did not 

rely on an independent review of those files in making the determination referenced in your 

letter.  The application files are public records and are available for review in the Division’s 

records room during normal business hours. 

 

To make arrangements to inspect and copy the records described above, please contact me at 

(916) 341-5438 or by email at pcrader@waterboards.ca.gov.  Written correspondence can be 

directed to:  State Water Resources Control Board, Division of Water Rights, 

Attn: Phillip Crader, P.O. Box 2000, Sacramento, CA 95812-2000. 

 

Sincerely, 

 

ORIGINAL SIGNED BY: 

 

Phillip Crader, Manager 

Permitting and Licensing Section 

Division of Water Rights 

 

Enclosure 
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A B C D E F G H I J K
APPLICATION_
NUMBER

COUNTY Annual 
fee for 
2007/ 
2008

Public 
notice 
issued

Initiated 
bef. 
permit 
issued

Appli-
cation 
on hold

CEQA 
lead 
agency

Not 
submitted 
supp. info

Not 
paid 
the 
fees 

Include 
hydro-
power

Final 
Billing 
Determin-
ation

A031057 Mendocino N Y N N N N N N N
A031554 Mendocino Y Y N N N N N N Y
A031661 Mendocino Y N N Y N N N Y
A031662 Mendocino Y N N Y N N N Y
A031870 Mendocino Y Y N N N N N N N
A031932 Mendocino N N N N N N N N N
A029686 Napa N Y N N N Y N N Y
A029687 Napa N Y N N N Y N N Y
A029800 Napa N Y N N N N N N N
A029801 Napa N Y N N N N N N N
A029951 Napa N Y N N N Y N N Y
A030384 Napa Y N N N Y N N Y
A030594 Napa N Y N N N N N N N
A030674 Napa N Y N N N N N N
A030725 Napa N Y N N N N N N N
A030756 Napa N Y N N N N N N N
A030965 Napa N Y N N N N N N N
A031548 Napa Y Y N N N N N N N
A031550 Napa N Y N Y N N N N Y
A031556 Napa N Y N Y N N N N Y
A030579 Sonoma Y Y N Y N N N N Y
A030592 Sonoma Y Y N N N N N N Y
A030663 Sonoma N Y N N N N N N N
A031021 Sonoma N Y N N N N N N N
A031501 Sonoma N Y N N N N N N N
A031521 Sonoma N Y N N N N N N N
A031655 Marin Y Y Y N N N N N Y
A031656 Marin Y Y Y N N N N N Y
A031911 Marin N N Y N N N N N Y
A029511 Mendocino Y Y Y N N N N N Y
A029512 Mendocino Y Y Y N N N N Y
A029525 Mendocino Y Y Y Y Y
A029526 Mendocino Y Y Y Y Y
A029760 Mendocino Y Y Y N N N N N Y
A029763 Mendocino Y Y Y N N N N N Y
A029783 Mendocino Y Y Y N N N N Y
A029810 Mendocino Y Y Y N N N N N Y
A030015 Mendocino Y Y Y N N N N N Y
A030290 Mendocino Y Y Y N N Y N N Y
A030448 Mendocino Y Y Y N N N N N Y
A030449 Mendocino Y Y Y N N N N N Y
A030479 Mendocino Y Y Y N N N N N Y
A030492 Mendocino Y Y Y N N N N N Y
A030533 Mendocino N Y Y N N N N N Y
A030553 Mendocino Y Y Y N N N N N Y
A030554 Mendocino Y Y Y N N N N N Y
A030615 Mendocino Y Y Y N N N N N Y



A030656 Mendocino Y Y Y N N N N N Y
A030683 Mendocino Y Y Y N N N N N Y
A030718 Mendocino Y Y Y N N N N N Y
A030722 Mendocino Y Y Y N N N N Y
A030761 Mendocino Y Y Y N N N N N Y
A030779 Mendocino Y Y
A030780 Mendocino Y Y
A030792 Mendocino Y Y Y N N N N N Y
A030794 Mendocino Y Y N N N N N Y
A030828 Mendocino Y Y Y
A030859 Mendocino N Y Y N N N N N Y
A030860 Mendocino Y Y Y N N N N N Y
A030861 Mendocino N Y Y N N N N N Y
A030870 Mendocino Y Y Y N N N N N Y
A030877 Mendocino Y Y
A030878 Mendocino Y Y Y
A030892 Mendocino N Y Y N N N N N Y
A030912 Mendocino Y Y Y N N N N N Y
A030966 Mendocino Y Y
A030982 Mendocino Y Y Y N N N N Y
A030986 Mendocino Y Y Y N N N N N Y
A030987 Mendocino Y Y Y N N N N Y
A030988 Mendocino Y Y Y N N N N Y
A030994 Mendocino Y Y Y N N N N N Y
A031003 Mendocino Y Y Y N N N N N Y
A031004 Mendocino N Y Y N N N N N Y
A031040 Mendocino Y Y N N N N N Y
A031059 Mendocino Y Y Y N N N N N Y
A031060 Mendocino Y Y Y N N N N N Y
A031080 Mendocino N Y Y N N N N N Y
A031085 Mendocino Y Y Y N N N N N Y
A031086 Mendocino Y Y Y N N N N N Y
A031087 Mendocino Y Y Y N N N N N Y
A031091 Mendocino Y Y Y N N N N N Y
A031092 Mendocino Y Y Y N N N N N Y
A031093 Mendocino Y Y Y N N N N N Y
A031105 Mendocino Y Y Y N N N N N Y
A031135 Mendocino Y Y Y N N N N N Y
A031138 Mendocino Y Y Y N N N N N Y
A031140 Mendocino Y Y N N N N N Y
A031141 Mendocino Y Y Y N N N N N Y
A031159 Mendocino Y Y
A031179 Mendocino Y Y Y N N N N N Y
A031184 Mendocino Y Y Y N N N N N Y
A031250 Mendocino Y Y Y N N N N N Y
A031253 Mendocino Y Y
A031255 Mendocino Y Y Y N N N N N Y
A031258 Mendocino Y Y Y N N N N N Y
A031259 Mendocino Y Y Y N N N N N Y
A031260 Mendocino Y Y Y N N N N N Y
A031261 Mendocino Y Y Y N N N N Y
A031282 Mendocino Y Y



A031296 Mendocino Y Y Y N N N N N Y
A031305 Mendocino Y Y Y N N N N N Y
A031311 Mendocino Y Y Y N N N N N Y
A031315 Mendocino Y Y Y N N Y N N Y
A031336 Mendocino Y Y Y N N N N N Y
A031339 Mendocino Y Y Y N N N N N Y
A031383 Mendocino Y Y Y N N N N Y
A031386 Mendocino Y Y Y N N N N N Y
A031387 Mendocino Y Y Y N N N N N Y
A031398 Mendocino Y Y Y N N N N N Y
A031399 Mendocino Y Y Y N N Y N N Y
A031418 Mendocino Y Y Y N N N N N Y
A031426 Mendocino Y Y N N N N N Y
A031434 Mendocino Y Y Y N N N N N Y
A031435 Mendocino Y Y Y N N N N N Y
A031437 Mendocino Y Y N N Y N N Y
A031445 Mendocino Y Y Y N N N N N Y
A031446 Mendocino Y Y Y N N N N Y
A031447 Mendocino Y Y N Y
A031464 Mendocino Y Y Y N N N N N Y
A031465 Mendocino Y Y Y N N N N Y
A031467 Mendocino Y Y N N N N N Y
A031504 Mendocino Y Y Y Y N N N N Y
A031513 Mendocino Y Y Y N N N N N Y
A031519 Mendocino Y Y Y N N N N N Y
A031553 Mendocino Y Y Y N N N N N Y
A031739 Mendocino N Y N N N N N Y
A031792 Mendocino N N Y N N N N N Y
A031804 Mendocino N Y Y N N N N N Y
A031835 Mendocino Y Y
A031838 Mendocino N N Y N N N N N Y
A031843 Mendocino N Y Y Y
A031877 Mendocino Y Y Y N N N N N Y
A031887 Mendocino Y N N Y
A031888 Mendocino N N Y N N N N N Y
A031910 Mendocino N N Y N N N N N Y
A031923 Mendocino N Y N N N N N Y
A031924 Mendocino N Y N N N N Y
A031978 Mendocino N N Y N N N N N Y
A031988 Mendocino N N Y N N N N N Y
A029853 Napa Y Y Y N N N N N Y
A029929 Napa N Y Y N N Y N N Y
A030012 Napa Y Y Y N N N N N Y
A030144 Napa Y Y
A030322 Napa Y Y Y N N Y N N Y
A030323 Napa N Y Y N N N N N Y
A030545 Napa N Y Y N N N N N Y
A030546 Napa N Y Y N N N N N Y
A030597 Napa Y Y Y N N N N N Y
A030605 Napa Y Y Y N N N N N Y
A030679 Napa Y Y Y N N N N Y
A030698 Napa Y Y Y N N N N N Y



A030737 Napa Y Y Y N N N N N Y
A030856 Napa N Y Y N N N N Y
A030950 Napa Y Y Y N N N N N Y
A031034 Napa Y Y Y N N N N N Y
A031279 Napa N Y Y N N N N N Y
A031312 Napa Y Y Y N N N N N Y
A031452 Napa Y Y Y N N N N N Y
A031533 Napa Y Y Y N N N N N Y
A031549 Napa N N Y Y N N N N Y
A031560 Napa N N Y Y N N N N Y
A031635 Napa Y Y Y N N N N N Y
A031670 Napa N N Y N N N N N Y
A031715 Napa N N Y N N N N Y
A031736 Napa N N Y N N N N N Y
A031817 Napa Y Y Y
A031824 Napa Y Y
A031840 Napa Y
A031890 Napa N N Y N N N N N Y
A031891 Napa Y
A031925 Napa N N Y N N N N N Y
A031929 Napa N N Y N N N N Y
A031930 Napa N N Y N N N N N Y
A031939 Napa N Y N N N N Y
A031951 Napa N N Y N N N Y
A031994 Napa N N Y N N N N N Y
A029381 Sonoma Y Y Y N N N N N Y
A029737 Sonoma Y Y
A029784 Sonoma Y Y
A029983 Sonoma Y Y Y N N N N N Y
A030126 Sonoma Y Y Y Y N N N N Y
A030181 Sonoma Y Y Y N N N N N Y
A030186 Sonoma Y Y
A030223 Sonoma Y Y Y N N N N N Y
A030259 Sonoma Y Y Y N N N N N Y
A030336 Sonoma Y Y Y N N N N N Y
A030368 Sonoma Y Y Y N N N N N Y
A030369 Sonoma Y Y Y N N N N N Y
A030405 Sonoma Y Y Y N N N N N Y
A030429 Sonoma Y Y Y N N N N N Y
A030558 Sonoma Y Y Y N N N N N Y
A030583 Sonoma Y Y Y N N N N N Y
A030687 Sonoma Y Y
A030688 Sonoma Y Y
A030730 Sonoma Y Y
A030744 Sonoma Y Y Y N N N N N Y
A030745 Sonoma Y Y Y N N N N N Y
A030781 Sonoma Y Y Y N N N N N Y
A030782 Sonoma Y Y Y N N N N N Y
A030787 Sonoma Y Y Y N N N N Y
A030796 Sonoma Y Y Y N N N N N Y
A030798 Sonoma N Y Y N N N N N Y
A030800 Sonoma Y Y Y N N N N N Y



A030802 Sonoma Y Y Y Y N Y N N Y
A030805 Sonoma Y Y Y N N N N N Y
A030806 Sonoma Y Y N N N N N Y
A030807 Sonoma Y Y N N N N N Y
A030879 Sonoma Y Y Y N N Y N N Y
A030880 Sonoma Y Y Y N N Y N N Y
A030954 Sonoma Y Y N N N N N Y
A030955 Sonoma Y Y Y N N N N N Y
A030981 Sonoma Y Y
A030991 Sonoma Y Y Y N N N N N Y
A031022 Sonoma Y Y Y Y N Y N N Y
A031033 Sonoma Y Y Y N N N N N Y
A031049 Sonoma N Y Y N N N N N Y
A031050 Sonoma Y Y
A031056 Sonoma Y Y Y N N N N N Y
A031095 Sonoma Y Y Y N N N N N Y
A031149 Sonoma N Y Y N N N N N Y
A031254 Sonoma Y Y Y N N N N N Y
A031256 Sonoma N Y Y N N N N N Y
A031262 Sonoma Y Y Y N N N N N Y
A031300 Sonoma N Y Y N N N N N Y
A031323 Sonoma Y Y Y N N N N N Y
A031385 Sonoma N Y Y N N N N N Y
A031507 Sonoma Y Y Y N N N N Y
A031567 Sonoma Y Y Y N N N N N Y
A031616 Sonoma Y Y N N N N N Y
A031617 Sonoma Y Y Y N N N N N Y
A031618 Sonoma Y Y Y N N N N N Y
A031620 Sonoma Y Y Y N N N N N Y
A031621 Sonoma Y Y Y N N Y N N Y
A031622 Sonoma Y Y Y N N Y N N Y
A031623 Sonoma Y Y Y Y N N N N Y
A031629 Sonoma Y Y Y N N N N N Y
A031719 Sonoma N N Y N N N N N Y
A031735 Sonoma N N Y N N N N N Y
A031737 Sonoma Y N N N N Y
A031738 Sonoma N Y N N N N N Y
A031740 Sonoma N N Y N N N N N Y
A031743 Sonoma N N Y N N N N N Y
A031745 Sonoma N N Y N N N N Y
A031746 Sonoma N N Y N N N N N Y
A031811 Sonoma N N Y N N N N N Y
A031813 Sonoma N Y Y Y N N N N Y
A031818 Sonoma N Y N N N N N Y
A031834 Sonoma Y
A031836 Sonoma N N Y N N N N N Y
A031889 Sonoma N N Y Y N N N N Y
A031909 Sonoma N N Y N N N N N Y
A031914 Sonoma N Y Y N N N N Y
A031920 Sonoma N N Y N N N N Y
A031955 Sonoma N N Y Y
A031956 Sonoma N N Y N N N Y
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TYPE OR PRINT 
IN BlAC)(; INK 
(For Instructions. see 
bookie!: "Hc:Iv¥ to File al'l 
Aw'c8'""l to 
Appropriate Wal8l' In 
California1 

o California Emironmental Protection Agency 

State Water Resources Control Board 
Division of Water Rights 

APPliCATION NO. '714'4'0 
P.O. Box 2000, Sacramento, CA 9581 2·2000 
Tel: (916) 341 ·5300 Fax: (9161341 ·5400 

www.waterboards.ca.govlwaterrights 

APPLICATION TO APPROPRIATE WATER 

t. APPLICANT/AGENT 

APPliCANT ASSIGNEO AGENT Iff any) 

Name Frank Family Vineyards, LLC Napa Valley Vineyard Engineering, I 

c/o Todd Graff Drew L. Aspegren, P.E. 

Mailing Address 1091 Larkmead Lane 176 Main St. Suite B 

City. State & Zip Calistoga, CA 94515 St. Helena, CA 94574 

Telephone (707) 942-0859 (707) 963-4927 
Fax (707) 963-1297 
E-mail NapaWE@aol.com 

2. OWNERSHIP tNFORMATION (Please check type of ownershIp.) 
o Sale Owner [! limited liability Company (LLC) 0 General Partnership· 
o limited Partnership· 0 Business Trust 0 HusbandIWife Co-Ownership 
o COrporation 0 Joint Venture 0 Othef _______ _ 
·Please identify the names, addresses and phone numbers of aU partners. 

3 . PROJECT DESCRIPTION (Provide a detailed description of your project, including, but not limited 
to, type 01 construction activity, area to be graded or excavated, and how the water will be used.) Add 
additional pages if needed and check box below and label as an aHachment. 
This project consists of an existing 30 AF offstream reservoir currently filled with water 
collected in a draintile system, and ±70 acres of existing vineyard. The application seeks 
to allow diversion from an unnamed stream tributary to Capell Creek to offstream storage 
in the existing reservoir and a proposed 70 A F offstream reservoir The water will be "sed 
for irrigation and frost protection on the 70 acres of existing yjneyard and 30 acres of 
proposed vineyard. 

o For continuation, see Attachment No._ 

APP 0612009 

c. 











































ATTACHMENT 1 
Project Description 

This application is to authorize 4 existing on stream reservoirs and a proposed offstream 
reservoir to support existing vineyard and other uses. The project includes a proposed 
diversion facility in an unnamed stream tributary to Russian River and deveJopment of 
+/-40 acres of new vineyard. The 4 existing reservoirs have a total capacity of 173 AF. 
The reservoirs are currently used for irrigation of 23 8 acres of existing vineyard, fire 
protection) dust control and landscape irrigation at the existing residences and winery. 
Future water use wil I also include frost protection of the existing and proposed vineyard; 
a water feature at the winery entrance; and irrigation of +/-2 acres of formal gardens and 
landscaping along the entry road. The proposed offstream reseryoir will be located in an 
area currently planted to vineyard and will have a capacity of approximately 120 AF. A 
pump will be installed in the adjacent unnamed stream to divert water into the proposed .. 
reservoir and into 2 of the existing reservo'irs as needed to supplement initial filling. The 
proposed vineyard will be planted in previously farmed areas. 

Two of the existing reservoirs (BR40-0 1 and BT40-02) have irrigation pumps. Frost 
protection pumps will be installed in the future. Water is gravity fed from BQ40-02 to 
BR40-0 1, and water from BS40-0 1 is gravity fed directly into the irrigation system. 









































TYPE OR PRINT 
IN BLACK INK 
(For instructions, see 
booklet: ~How to File an 
Application to 
Appropriate Water in 
California") 

• • 
California Environmental Protection Agency 

State Water Resources Control Board 
Division of Water Rights 

APPLICATIO~. 8 1 3 

P.O. Box 2000, Sacramento, CA 95812-2000 
Tel: (916) 341-5300 Fax: (916) 341-5400 

www.waterboards.ca.gov /waterrights 

APPLICATION TO APPROPRIATE WATER 

1. APPLICANT/AGENT 

APPLICANT ASSIGNED AGENT (if any) 

Name William 1. McMonigle, Jr. & Constance Kopriva Wagner & Bonsignore, CCE 

Mailing Address 20995 Hyde Road 2151 River Plaza Drive, Sic 100 

City, State & Zip Sonoma, CA 95476 Sacramento, CA 95833 

Telephone (707) 888-4915 (916) 441-6850 

Fax (707) 933-9128 (916) 448-3866 

E-mail BillMcMoniglc@gmaiLcom 

2. OWNERSHIP INFORMATION (Please check type of ownership.) 
~ Sole Owner D Limited Liability Company (LLC) D General Partnership' 
D Limited Partnership' D Business Trust D HusbandlWife Co-Ownership 
D Corporation D Joint Venture D Other ________ _ 
'Please identify the names, addresses and phone numbers of all partners. 

3. PROJECT DESCRIPTION (provide a detailed description of your project, including, but not limited 
to, type of construction activity, area to be graded or excavated, and how the water will be used.) Add 
additional pages if needed and check box below and label as an attachment. 

Ii<) For continuation. see Attachment No. _1_ 

APP 06/2009 
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4. PURPOSE OF USE, DIVERSION/STORAGE AMOUNT AND SEASON 

a. PURPOSE DIRECT DIVERSION STORAGE 
OF USE SEASON OF SEASON OF 

(irrigation, AMOUNT DIVERSION AMOUNT COLLECTION 
domestic, etc.) Rate Acre-feet Beginning Ending Acre-feet Beginning Ending 

(cfs or per date date per date date 
gpd)* annum (month & (month & annum (month & (month & 

day) . dayl dayl day) 

Irrigation 
1 

12 1\-1 5-31 

Frost Protection } 

Heat Control J 

Total afa Total afa 12 
o See Attachment No. • If rate IS less than 0.025 cubic feet per second (cfs), use gallons per day (gpdl. 

b. Total combined amount taken by direct diversion and storage during anyone year will be 
12 acre-feet. 

c. Reservoir storage is: 0 on stream 129 offstream 0 underground (If underground storage, attach 
Underground Storage Form.) 

d. County in which diversion is located: __ S_o_n_o_m_a _____ County in which water will be used: 
Sonoma 

5. SOURCES AND POINTS OF DlVERSION/REDIVERSION 
a. Sources and Points of DiverSion (POD)JPoints of Rediversion (paRD): 

Illl POD / 129 paRD # 1 Unnamed Stream tributary to Schell Creek thence Schell Slough thence Steamboat 
Slough thence Third Napa Slough thence Second Napa Slough thence Sonoma Creek thence San Pablo Bay 
Illl POD / 0 paRD #2 Arroyo Seco tributary to Schell Creek thence Schell Slough thence Steamboat Slough 
thence Third Napa Slough thence Second Napa Slough thence Sonoma Creek thence San Pablo Bay 

o POD / 0 paRD # tributary to 
___________________________ thence ___________________ ~ __________ __ 

o POD / 0 paRD # _________________________________________ tributary to 

~~--~--~~~----~~~~~thence~~~---------------------------­
If needed, attach additional pages, check box below and label attachment 
o See Attachment No. 

b. S tate PI anar an d P bl' L d S u IC an urvey C d' t 0 oor Jnae . t' escnpllon: 
POOl CALIFORNIA ZONE POINT IS WITHIN SECTION 
PORD COORDINATES (40-acre 

# (NAD 83) subdivision) 
-~- .... / 

1 N 1,857,439 2 
E 6,437,415 

·NW'I. of SEV. 20P 

N 1,857,425 ,c-

2 E 6,438,148 2 -NEV. of SE'!4 20P 

'I. of V. 

'I. of V. 

.. If needed, attach additIOnal pages, check box below and label attachment 
o See Attachment No. 

TOWN- RANGE BASE AND 
SHIP MERIDIAN 

T5N R5W M.D. 

T5N R5W M.D. 

c. Name of the post office most often used by those living near the proposed point(s) of diversion: 
Vineburg 
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6. WATER AVAILABILITY 
a. Have you attached a water availability analysis for this project? llil YES 0 NO 

If NO, provide sufficient information to demonstrate that there is reasonable likelihood that 
unappropriated water is available for the proposed appropriation: If needed, attach additional 
pages, check box below and label attachment. 

[8] See Attachment No. _2_ 
b. Is your project located on a stream system declared to be fully appropriated by the State Water 

Resources Control Board (State Water Board) during your proposed season of diversion? 
o YES ~ NO 

c. In an average year, does the stream dry up at any point downstream of your project? IKI YES 0 NO 
If YES, during which months? 0 Jan 0 Feb 0 Mar 0 Apr 0 May IKI Jun llil Jul IKI Aug IKI Sep 0 Oct 
o Nov 0 Dec 

d. What alternate sources of water are available if a portion of your requested diversion season must 
be excluded because water is not available for appropriation? (e.g., percolating groundwater, 
purchased water, etc.) If needed, attach additional pages, check box below and label attachment 

Groundwater well 
o See Attachment No. 

7. PLACE OF USE 
a 

USE IS WITHIN SECTION' TOWNSHIP RANGE BASE & IF IRRIGATED 
(40-acre subdivision) MERIDIAN Acres Presently cultivated? 

NE'/. of SE'/. 20P 5N 5W M.D. I IKI YES o NO_ 

NW'i< of SE'I< 20P 5N 5W M.D. I IKI YES -0 NO 

SE'I< of SE'/. 20P 5N 5W M.D. 2 IX] YES o NO 

SW'I< of SE'I< 20P 5N 5W M.D. 9 IX] YES o NO 

'/. of V. o YES o NO 

'i< of V. DYES o NO 

V, of '/. DYES o NO 

'/. of '/. OYES o NO 

Total Acres: 13 
• " " Please Indicate If section IS projected with a (P) follOWing the section number. 
I!'J See Attachment No. _3_ Please provide the Assessor's Parcel Number(s) for the place of use: 

APN 128-381·021 

8. PROJECT SCHEDULE 
Project is: 0 proposed, IKI partially complete or 0 complete (Year completed - __ . _____ -') 

Extent of completion: Place of use is planted with 13 acres o[vineyard. Existing pond has a capacity of2 acre-feet. 

Estimated amount of time in years it will take for construction to be completed: 3 years after pennit is 
granted 

Estimated amount of time in years it will take for water to be put to full beneficial USE>: 5 years after 
penn it is granted 
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9. JUSTIFICATION OF AMOUNTS REQUESTED 

a. IKI IRRIGATION: Maximum area to be irrigated in anyone year: _----'-'13'---__ acres. 

CROP ACRES METHOD OF WATER USE SEASON OF WATER USE 
IRRIGATION (Acre- Beginning Ending date 

(sprinklers, flooding, etc.) feet/yr.) date (month & 
(month & day) day) 

Vineyard 13 Drio Irrigation 12 4-1 10-31 

o See Attachment No. 

b. 0 DOMESTIC: Number of residences to be served: Separately owned? 
. 0 YES 0 NO Number of people to be served: Estimated daily use'per person is: 
-;---;-:---:--c--,---- gallons per day Area of domestic lawns and gardens: square feet 
Incidental domestic uses: 

(dust control area, number and kind of domestic animals, etc.) 

a. 0 STOCKWATERING: Kind of stock: _________ Maximum number: ------
Describe type of operation: _________ ==:-:;:;c::-=c:-:=----------

(feedlot, dairy, range, etc.) 

d. 0 RECREATIONAL: Type of recreation: 0 Fishing 0 Swimming 0 Boating 0 Other ___ _ 

e 0 MUNICIPAL' 
POPULATION MAXIMUM MONTH ANNUAL USE 

List for 5-year periods until use 
is completed 

Period Population Average daily Rate of Avera{le daily Acre-foot Total 
use diversion use (per capita) (acre-feet) 

(gallons per 
capita) 

(efs) (gallons per 
capita) 

Present 

o See Attachment No. 

Month of maximum use during year: ________ _ 
Month of minimum use during year: ________ _ 

f. IKI HEAT CONTROL: Area to be heat controlled: 13 net acres 
Type of crops protected: -;;'"'V"'in"'e.l-'ya"'rd"-_____________________ _ 
Rate at which water is applied to use: 35 gpm per acre 
Heat protection season will begin _-;cc--:,5~-LI -,-,--,-____ and end 10-15 

(month and day) (month and day) 

g. IKI FROST PROTECTION: Area to be frost protected: 13 net acres 
Type of crops protected:._· -::'-V-'!!in"'ey"'a'!.'rd'--______________________ _ 
Rate at which water is applied to use: 55 gpm per acre 
The frost protection season will begin _--,-~3'-O-,-1 ~--,-~ and end 4-30 

(month & day) (month & day) 

h. 0 INDUSTRIAL: Type of industry: ~ ___________________ _ 
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Basis for determination of amount of water needed: _________________ _ 

i. 0 MINING: Name of the claim: ______ --;--::-_-;-;-::-:--;------;- 0 Patented 0 Unpatented 
Nature of the mine: Mineral(s) to be mined: ________ _ 
Type of milling or processing:.--,-__ -,---____________________ _ 
After use, the water will be discharged into ------:;:------0;,-----------;:::--, (watercourse) 
in % of 1/4 of Section ____ , T ____ , R ____ , __ B. & M. 

j. 0 POWER: Total head to be utilized: ____ feet 
Maximum flow through the penstock: cfs Maximum theoretical horsepower capable of 
being generated by the works (cfs x fall + 8.8): _____ ,..-, 

Electrical capacity (hp x 0.746 x efficiency): kilowatts at: __ % efficiency 
After use, the water will be discharged into (watercourse) 
in % of 1/4 of Section , T , R , __ B&M. FERC No.: ___ _ 

k. 0 FISH AND WILDLIFE PRESERVATION AND/OR ENHANCEMENT: List specific species and 

habitat type that will be preserved or enhanced: 

I. 0 OTHER: Describe use: -;-___ -;-___ -,----,-_________________ _ 
Basis for determination of amount of water needed: 

10. DIVERSION AND DISTRIBUTION METHOD 
a. Diversion will be by gravity by means of: Dam (P.O.D. #1 collection ofrunofffrom 20 acre watershed) 

(dam, pipe in unobstructed channel, pipe through dam, siphon, weir, gate, etc.) 
b. Diversion will be by pumping from: Offset well (P.O.o. #2 diversion from Arroyo Seco) 

(sump, offset well, channel, reservoir, etc) 

Pump discharge rate [] cfs or 0 gpd Horsepower: ~-,,-5 __ 

Pump Efficiency: 70% 

d ff c. Con uit rom diversion point to irst lateral or to 0 stream storage reservoir: 

CONDUIT MATERIAL CROSS-SECTION LENGTH TOTAL CAPACITY 

(pipe or (type of pipe or (pipe diameter, (feet) LIFT OR FALL (cfs, gpd or 

channel) channel lin ing; or ditch depth and gpm) 

indicate if pipe top and bottom width) feet + or -

is buried or not) (inches or feet) 

Pipe PVC (buried) 6" 820 6.5 + 1 cfs 

OSee Affachment No. 

d. Storaae reservoirs: (For underaround storaae, comolete and attach underQround storaqe form) 

RESERVOIR 
DAM RESERVOIR 

NAME Vertical height Construction Length Freeboard: Surtace Capacity Maximum 

OR from downstream material (feet) dam height area when (acre-feet) water 

NUMBER toe of slope to , above spillway full depth 
spillway level . ~re~\ (acres) (feet) 

(feen feet 

Pond #1 2 Earth 920· 2 2 12 8 

o See Attachment No. 
*This is a pit reservoir; the dam length is equal to the perimeter of the reservoir. 
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e. Outlet pipe: Comj)lete for storage reservoirs havinq a capacity of 10 acre-feet or more. 

RESERVOIR 
OUTLET PIPE 

NAME Diameter Length Fall: Head: Dead Storage: 
OR in inches in feet Vertical distance Vertical distance from Storage below 

NUMBER between entrance and spillway to entrance of entrance of outlet 
exit of outiet pipe outlet pipe in feet pipe in acre-feet 

in feet 

OJ See Attachment No . .:L-

e. If water will be stored and the reservoir is not at the point of diversion, the maximum rate of diversion 
to off-stream storage will be 1 cfs. Diversion to offstream storage will be made by: 
IXl Pumping 0 Gravity 

11. CONSERVATION AND MONITORING 
a. What methods will you use to conserve water? Explain. 

Drip irrigation system will be used. 

b. How will you monitor your diversion to be sure you are within the limits of your water right and you 
are not wasting water? 0 Weir iii Meter 0 Periodic sampling 0 Other (describe) 

12. RIGHT OF ACCESS 
a. Does the applicant own all the land where the water will be diverted, transported and used? 

IXl YES 0 NO 
If NO, I 0 do 0 do not have a recorded easement or written authorization allowing me access. 

b. List the names and mailing addresses of all affected landowners and state what steps are being 
taken to obtain access: 

o See Attachment No. 

13. EXISTING WATER RIGHTS AND RELATED FILINGS 
a. Do you claim an existing right for the use of all or part of the water sought by this application? 

o YES [I NO 
If YES, please specify: 0 Riparian 0 Pre-1914 0 Registration 0 Permit 0 License 
o Percolating groundwater 0 Adjudicated 0 Other (specify) _______ --,-:----,_----:-_ 

b. For each eXisting right claimed, state the source, year of first use, purpose, season and location of 
the point of diversion (to within quarter-quarter section). Include number of registration, permit, 
license, or statement of water diversion and use, if applicable. 

o See Attachment No. 
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c. List any related applications, registrations, permits, or licenses located in the proposed place of use 
or that utilize the same point(s) of diversion. 

o See Attachment No. 

14. OTHER SOURCES OF WATER 
Are you presently using, or do you intend to use, purchased water or water supplied by contract in 
connection with this project? 0 Yes !iii No If yes, please explain:,_'--________ _ 

15. MAP REQUIREMENTS 
The Division cannot process your application without accurate information showing the source of 
water and location of water use. You must include a map with this application form that clearly 
indicates the quarter/quarter, section, township, range, and meridian of (1) the proposed points of 
diversion and (2) the place of use. A copy of a U.S.G.S. quadrangle/topographic map of your 
project area is preferred, and can be obtained from sporting goods stores or through the Internet at 
http://topomaps.usgs.gov. A certified engineering map is required when (1) appropriating more 
than three cubic feet per second by direct diversion, (2) constructing a dam which will be under the 
jurisdiction of the Division of Safety of Dams, (3) creating a reservoir with a surface area in excess 
of ten acres or (4) appropriating more than 1,000 acre-feet per annum by underground storage. 
See the instruction booklet for more information. 

m See Attachment No. ~ 

ENVIRONMENTAL INFORMATION 

Note: Before a water right permit may be issued for your project, the State Water Board must consider the 
information contained in an environmental document prepared in compliance with the California 
Environmental Quality Act (CEQA). This form is not a CEQA document. If a CEQA document has not yet 
been prepared for your project, a determination must be made of who is responsible for its preparation. !f 
the State Water Board is determined to be responsible for preparing the CEQA document. the applicant will 
be required to pay all costs associated with the environmental evaluation and preparation of the required 
documents. Please answer the following questions to the best of your ability and submit with this 
application any studies that have been conducted regarding the environmental evaluation of your project. 

16. COUNTY PERMITS 
a. Contact your county planning or public works department and provide the following information: 

Person contacted: www.sonoma-county.org/pnndldocslzonin&-data Date of contact: _--:-______ _ 
Department: -----:::--,-----,,-___________ Telephone: .\-{ __ -"--_____ _ 
County Zoning Designation: 
APN: 128-381-021; Zoning Designation: DA 86 10 Fl F2 VOH 

Are any county permits required for your project? IiiI YES 0 NO If YES, check appropriate box 
below: 
IiiI Grading permit 0 Use permit 0 Watercourse 0 Obstruction permit 0 Change of zoning 
o General plan change 0 Other (explain): 

b. Have you obtained any of the required permits described above? 0 YES IiiI NO 
If YES, provide a complete copy of each permit obtained. 
o See Attachment No. 
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17. STATE/FEDERAL PERMITS AND REQUIREMENTS 
a. Check any additional state or federal permits required for your project: 

b. 

D Federal Energy Regulatory Commission D U.S. Forest Service D U.S. Bureau of Land 
Management D U.S. Corps of Engineers D U.S. Natural Res. Conservation Service 0 Calif. 
Dept. of Fish and Game D State Lands Commission D Calif. Dept. of Water Resources (Div. of 
Safety of Dams) D Calif. Coastal Commission 0 State Reclamation Board 0 Other (specify) 

F or eac h h h aoency rom w ic . d 'd h f II . f a permit IS require ,proVI e teo oWlnq In ormation: 

AGENCY PERMIT TYPE PERSON(S) CONTACTED CONTACT DATE TELEPHONE NO. 

Dept. of Fish & Game 1600 (916) 445-0411 

-

o See Attachment No, 

c. Does your proposed project involve any construction or grading-related activity that has 
significantly altered or would significantly alter the bed, bank, or riparian habitat of any stream or 
lake? 0 YES 0 NO 
If YES, explain: 
Installation of underground infiltration gallery 

o See Attachment No. 
b. Have you contacted the California Department of Fish and Game concerning your project? 

DYES 0 NO If YES, name, telephone number and date of contact: 

18. ENVIRONMENTAL DOCUMENT 
a. Has any California public agency prepared an environmental document for your project? 

DYES 0 NO 
b. If YES, submit a copy of the latest environmental document(s) prepared, including a copy of the 

notice of determination adopted by the California public agency. Public agency: 

c. If NO, check the appropriate box and explain below, if necessary: 
D The applicant is a California public agency and will be preparing the environmental document: 
IiU I expect that the S,tate Water Board will be preparing the environmental document." 
D I expect that a California public agency other than the State Water Board will be preparing the 
environmental document.* Public agency: ________________ _ 
o See Attachment No. 

Note: When completed, submit a copy of the final environmental document (including notice of 
determination) or notice of exemption to the State Water Board, Division of Water Rights and proof of 
payment of the State Clearinghouse filing fee, Processing of your application cannot be completed until 
these documents are submitted. 

** Note: CEQA requires that the State Water Board, as Lead Agency, prepare the environmental document. 
The information Gontained in the environmental document must be developed by the applicant and at the 
applicant's expense under the direction of the State Water Board, Division of Water Rights. 
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19. WASTE/WASTEWATER 
a. Will your project, during construction or operation, (1) generate waste or wastewater containing such 

things as sewage, industrial chemicals, metals, or agricultural chemicals, or (2) cause erosion, turbidity 
or sedimentation? 0 YES Ii1l NO 
If YES, or you are unsure of your answer, explain below and contact your local Regional Water Quality 
Control Board for the following information (See instruction booklet for address and telephone no.): 

o See Attachment No. 

b. Will a waste discharge permit be required for your project? 0 YES Ii1l NO 
Person contacted: Date of contact: ______ _ 

c. What method of treatment and disposal will be used? ______________ _ 

o See Attachment No. 

20. ARCHEOLOGY 
a. Have any archeological reports been prepared on this project? IiiJ YES 0 NO 
b. Will you be preparing an archeological report to satisfy another public agency? 0 YES Ii1l NO 
c. Do you know of any archeological or historic sites located within the general project area? 

Ii1l YES 0 NO If YES, explain: 
See attached report. 

IXI See Attachment No. _5 _ 

21. ENVIRONMENTAL SETTING 
Attach two complete sets of color photographs, clearly dated and labeled, showing the 
vegetation that exists at the following three locations: 

Ii1l Along the stream channel immediately downstream from the proposed point(s) of diversion. 
Ii1l Along the stream channel immediately upstream from the proposed point(s) of diversion. 
IiiJ At the place(s) where the water is to be used. 
f!g See Attachment No. _6_ 

SUBMITTAL FEES 

Calculate your application filing fee using the "Water Right Fee Schedule Summary" that was enclosed in the 
application packet. The "Water Right Fee Schedule Summary" can also be viewed at the Division of Water 
Rights' website (www.waterrights.ca.gov). 

A check for the application filing fee, payable to the "Division of Water Rights" and an $850 check for the 
Streamflow Protection Standards review fee [Pub. Resources Code § 1 0005(a)), payable to the "California 
Department of Fish and Game," must accompany this application. All applicable fees are required at the 
time of filing. If the application fees are not received, your application will not be accepted and will be 
returned to you. Please check the fee schedule for any fee changes prior to submitting the application. 
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DECLARATION AND SIGNATURE 

I declare under penalty of perjury that all information provided is true and correct to the best of my knowledge 
and belief. I authorize my agent, if I have designated one above, to act on my behalf regarding this water 

righ~O~, y; OillN~ \ \ \ \ <0\ oq 
Signat Title or Relationship Date 

~ 0QI/Je.R \ \ \ ~9\ 6q 
Title or Relationship Date 

Applications that are not completely filled out and/or do not have the appropriate fees 
will not be accepted. In the event that the Division has to return the application because 
it is incomplete, a portion of the application submittal fee will be charged for the initial 
review. 

KOPRV.006.pdf 

"APPLICATION TO APPROPRIATE WATER" CHECKLIST 

Before you submit your application, be sure to: 

1:1 Answer each question completely. 

1:1 Number, label and include all necessary attachments. 

1:1 Include a legible map that meets the requirements discussed in the 
instruction booklet. 

1:1 Include the Water Availability Analysis or sufficient information to 
demonstrate that there is reasonable likelihood that unappropriated water 
is available for the proposed appropriation. 

1:1 Include two complete sets of color photographs of the project site. 

1:1 Enclose a check for the required fee, payable to the Division of Water 
Rights. . 

1:1 Enclose an $850 check for the Streamflow Protection Standards review fee, 
payable tothe Department of Fish and Game. 

1:1 Sign and date the application. 

Send the original and one copy of the entire application to: 

State Water Resources Control Board 
Division of Water Rights 
P.O. Box 2000 
Sacramento, CA 95812-2000 



Attachments to Accompany 
Water Right Application 

William 1. McMonigle, Jr. and Constance Kopriva 

Attachment # I 
3. Project Description 

This project requests the enlargement of an existing 2 acre-feet reservoir to store 
12 acre-feet. The reservoir is located on the Applicant's property. The pond is being 
identified as an on-stream facility as it is shown at the top of a blue line stream on the 
U.S.G.S. Quadrangle; however the current topography of the lands renders the pond off­
stream as there is no longer a stream channel entering or exiting the pond. The reservoir 
will be enlarged to store the requested 12 acre-feet and will store water from its limited 
watershed area from a diversion at a proposed offset well at POD #2 located on Arroyo 
Seco. Water will be used for irrigation, frost protection and heat control of 13 acres of 
existing vineyard (see location on Attachment 3). 

The vineyard was developed in 1976 on lands that were previously developed as 
orchards since the turn of the century. The reservoir was built by the previous land 
owner in 1971 for irrigation of orchards. No changes to the project have occurred since 
the Applicant purchased the property in 2003. The existing vineyard is currently being 
served from the reservoir, from water diverted from Arroyo Seco and from a groundwater 
well. 

Development will require the enlargement of the existing reservoir to store up to 
12 acre-feet, installation of the offset well and under-gravel infiltration gallery at POD #2 
and installation of the water transfer pipeline from POD #2 to the reservoir. The 
proposed reservoir enlargement and offset well are in areas currently developed as 
vineyard. 

Attachment #2 
6. Water Availability 

See separate attachment. 

Attachment #3 
10e. Outlet Pipe 

P.O.D. #1 is at a pit type pond, and it will be drained with an irrigation pump. 

Attachment #4 
IS. Map 

See separate attachment. 

Attachment #5 
20. Archeology 

See separate attachment. 

Attachment #6 
21. Environmental Setting (Photographs) 

See separate attachment. 

KOPREOO4.doc 



ATTACHMENT 2 

Estimate of Water Availability to Accompany Water Right Application 
of William J. McMonigle, Jr. and Constance Kopriva 

Califomia Water Code Section 1260(k) requires that every application for a permit to 
appropriate water shall include "sufficient information to demonstrate a reasonable 
likelihood that unappropriated water is available for the proposed appropriation." This 
narrative and accompanying calculations provide the required information. 

The subject Application includes a point of diversion (POD #1) on an unnamed stream 
tributary to Schell Creek thence Schell Slough thence Steamboat Slough thence Third 
Napa Slough thence Second Napa Slough thence Sonoma Creek in Sonoma County, and 
another point of diversion (pOD #2) on Arroyo Seco tributary to Schell Creek (see 
attached map). Diversion of up to 12 acre-feet is proposed for storage at a reservoir at 
POD #1. According to State Water Resources Control Board Order WR 98-08, Sonoma 
Creek is fully appropriated above San Pablo Bay and below the gaging station at Boyes 
Hot Springs from July 1 to September 30. The Application proposes a diversion season 
of November 1 to May 31, which conforms to Order WR 98-08. The following describes 
the methodology used to demonstrate a reasonable likelihood that water is physically 
available for the proposed appropriation. 

The attached map shows the proposed points of diversion and the watershed areas 
tributary thereto. The map also shows lines of equal mean annual runoff as shown on the 
map included with the document entitled Mean Annual Runoff in the San Francisco Bay 
Region, California, 1931-70 by s.E. Rantz, 1974.1 An excerpt of this map is attached 
(Rantz map). 

The weighted mean annual runoff for the watersheds tributary to POD #1 and POD #2 
were computed based on the Rantz map. Mean seasonal runoff for the subject 
watersheds was estimated by adjusting the mean annual runoff assuming that the ratio of 
seasonal to annual runoff is identical to the ratio of seasonal to annual mean precipitation. 
The Sonoma precipitation station was used for this purpose (record attached). The 
resulting seasonal runoff value was adjusted by deducting the face value of any senior 
water rights in the watershed above the proposed points of diversion. 

Calculations for the foregoing methodology are attached. These calculations show that in 
an average water year approximately 5.9 acre-feet would accrue to POD #1 and about 
3,172 acre-feet would accrue to POD #2 (after deducting the face value of upstream 
water rights). The combined total of about 3,178 acre-feet would be ample to fill the 12 
acre-foot reservoir at POD #1, leaving about 3,166 acre-feet of runoff remaining. 
Accordingly, it is reasonable to conclude that water is available for the subject 
Application. 

1 USGS Miscellaneous Field Studies Map MF-6l3, prepared in cooperation with the California Department 
of Water Resources. 

KOPRP005.doc 



Water Right Application 
by William J. McMonigle, Jr. and Constance Kopriva 

Estimate of Water Availability 

Monthly Precipitation(l) 

SONOMA, CALIFORNIA 

Month Mean Preciuitation {in) 
October 1.62 

November 3.92 

December 5.17 

January 6.17 

February 5.29 

March 4.08 

April 1.77 

May 0.79 

June 0.23 

July 0.03 

August 0.09 

September 0.34 

Annual 29.50 

Point of Diversion #1 
Mean Precipitation for requested diversion season (11/1 - 5/31): 
Precipitation during requested diversion season as a percentage of total precipitation: 
Mean Annual Runoff:(2) 
Estimated Mean Seasonal Runoff:(3) 
Watershed Area for POD #1: 

Total Estimated Mean Seasonal Runoff at POD #1: 
Senior Diverters of Record within POD #1 watershed (face value): 

Total water available at POD # I: 
Requested diversion amount: 
Total Seasonal Amount Remaining in Stream After Diversion: 

Point of Diversion #2 
Mean Precipitation for requested diversion season (1111 . 5/31): 
Precipitation during requested diversion season as a percentage oftotal precipitation: 

Mean Annual Runoff:(2) 
Estimated Mean Seasonal RunoffP) 
Watershed Area for POD #2: 

Total Estimated Mean Seasonal Runoffat POD #2: 

Senior Diverters of Record within POD #2 watershed (face value):(4) 
Total water available at POD #2: 

Requested diversion amount: 
Total Seasonal Amount Remaining in Stream After Diversion: 

Notes: 

27.19 in 
92.17% 

7.8 in 
7.2 in 

19.6 ac 

11.8 ac·ft 
0.0 ac·ft 

11.8 ac·ft 
5.9 ac·ft 
5.9 ac-ft 

27.19 in 
92.17% 

10.1 in 
9.3 in 

4,599.3 ac 

3,564.5 ac-ft 

386.7 ac-ft 
3,177.8 ac-ft 

6.1 ac·ft 
3,171.7 ac·ft 

(I) Source: Western Regional Climate Center website, http://www.wrcc.dri.edulsummary/climsmnca.html 

(2) Mean Annual Runoffin the San Francisco Bay Region, Colifornia, 1931-70 (Miscellaneous Field Stud 

by S.E. Rantz, 1974. 

(3) Estimated mean seasonal runoff is computed by mUltiplying mean annual runoff by percent seasonal 
precipitation. 

(4) Face value of rights above POD #2 base9. on review of eWRIMS records for watershed upstream of 
Statement 9641 (eWRIMS summary and map attached) and deducting rights outside of the Arroyo Seco 
watershed and revoked rights. 

KOPRP003.xls, WAA 

t0l15f2009 



William J. McMonigle, Jr. and Constance Kopriva 
Calculation of Weighted Mean Annual Runoff in POD Watersheds 

Watershed Area Mean Annual Runoff 1 Volume Volume 
(ae) (in) (ae-in) (ae-ft) 

POD#l 
20 7.798 ill 11 

Total 20 153 13 

Weighted Average 7.8 

POD #2 
4599 10.137 46,623 3,885 

Total 4599 46,623 3,885 

Weighted Average 10,1 

Notes: 
1. Weighted mean annual runoff from automatic calculation using AutoCAD. 

KOPRP003.xls, MAR CALC 2 

1011512009 



Mean Annual Runoff in the San Francisco Bay Region, California. 1931·70 (Miscellaneous Field Studies Map 11F--613), by S.E. Rantz, 1974. 

Q:\Drawings\Kopriva Wine\Preliminary WAA.dwg June 2008 



YEAR(S) 
1893 
1894 
1895 
1896 
1897 
1898 
1899 
1900 
1901 
1902 
1903 
1904 
1905 
1906 
1907 
1908 
1909 . 
1910 
1911 
1912 
1913 
1914 
1915 
1916 
1917 
1918 
1919 
1920 
1921 
1922 
1923 
1924 
1925 
1926 
1927 
1928 
1929 
1930 
1931 
1932 
1933 
1934 
1935 
1936 
1937 
1938 

JAN 
4.68 

10.39 
o z 
o z 
o z 
Oz 
2z 

4.68 
5.92 
1.66 
5.46 
1.88 
5.21 
8.18 
6.91 

o z 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
o z 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 

SONOMA, CALIFORNIA 

Monthly Total Precipitation (inches) 
http://www.wrcc.drLedu/cgi~binlc1iMAIN.pI? ca83 51 

-48351 

File last updated on Ju129, 2009 
*** Note *** Provisional Data *** After YearlMonth 200903 

a = 1 day missing, b = 2 days missing, c = 3 days, .. etc .. , 
z == 26 or more days missing, A = Accumulations present 

Long-tenn means based on columns; thus, the monthly row may not 
sum (or average) to the long-term annual value. 

MAXIMUM ALLOWABLE NUMBER OF MISSING DAYS: 5 
Individual Months not used for annual or monthly statistics ifmore than 5 days are missing. 

Individual Years not used for annual statistics if any month in that year has more than 5 days missing. 

FEB 
3.53 
3.96 

Oz 
Oz 
Oz 
Oz 

0.18 z 
1.21 
1.83 z 

12.11 
2.01 
9.08 
3.45 

5.1 
7.21 

Oz 
Oz 
Oz 
Oz 
Oz 
o z 
Oz 
o z 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
o z 
Oz 
Oz 
o z 
o z 
Oz 
Oz 
Oz 
Oz 
Oz 
o z 
Oz 
o z 
o z 
a z 
Oz 

MAR 
6.78 
1.47 

Oz 
o z 
o z 
Oz 

2.06 z 
2.18 z 
0.58 z 
3.68 v 
5.18 u 

10.5 
5.91 

Oz 
11.46 

o z 
a z 
o z 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
o z 
o z 
o z 
o z 
o z 
o z 
Oz 
Oz 
Oz 
Oz 
Oz 
o z 
o z 
o z 
o z 
o z 
Oz 
Oz 
Oz 
o z 

APR 
1.89 

Oz 
o z 
Oz 
Oz 
Oz 

0.95 z 
1.58 v 
1.23 z 
2.05 

0.5 
1.62 
1.06 
0.63 
0.35 

o z 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
o z 
Oz 
Oz 
Oz 
Oz 
o z 
o z 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
o z 
Oz 
Oz 
o z 
o z 
Oz 
o z 

MAY 
0.6 
1.4 x 
o z 
o z 
Oz 

1.68 
0.79 z 
0.47 
1.02 
1.16 

o 
o 

3.27 
2.78 
0.14 

Oz 
Oz 
o z 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
o z 
Oz 
Oz 
Oz 
Oz 
o z 
Oz 
Oz 
o z 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
o z 

JUN 
Oz 

0.75 
Oz 
Oz 
o z 

0.27 
0.09 
0.18 

o 
o 
o 
o 
o 

0.51 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
o z 
o z 
Oz 
Oz 
o z 
Oz 
o z 
o z 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
o z 
o z 
o z 
o z 
o z 
Oz 
o z 
Oz 
o z 
o z 
Oz 

JUL 
o 
Oz 
a z 
o z 
o z 
Oz 
o 
Oz 
o 
o 
o 

0.05 
o 
o 
o 
o z 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
o z 
Oz 
Oz 
Oz 
Oz 
Oz 
o z 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 

AUG 
o 
o z 
o z 
o z 
Oz 
o 

0.05 
Oz 
o 

0.Q4 
o 
o 
o 
o 
o z 
Oz 
o z 
Oz 
Oz 
a z 
o z 
o z 
Oz 
Oz 
Oz 
o z 
Oz 
Oz 
Oz 
Oz 
o z 
o z 
o z 
o z 
o z 
o z 
Oz 
o z 
Oz 
Oz 
Oz 
Oz 
o z 
Oz 
Oz 
Oz 

SEP 
0.5 

Oz 
Oz 
Oz 
Oz 

0.19 z 
Oz 

0.12 
0.65 z 

o 
o 

4.1 
o 

0.16 
Oz 
Oz 

0.6 z 
a z 
o z 
a z 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
o z 
o z 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
o z 
o z 
Oz 
Oz 
Oz 

OCT 
0.27 

Oz 
Oz 
o z 
o z 

0.36 z 
6.27 
0.89 z 
0.52 z 
5.07 
0.34 
4.05 

o 
o 
Oz 
Oz 

1.65 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
o z 
Oz 
Oz 
Oz 
o z 
o z 
o z 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 

NOV 
53 

o z 
Oz 
Oz 
Oz 

0.52 z 
5.29 p 
1.57 z 
4.44 
4.37 
6.38 
1.91 
1.74 

L5 
Oz 
Oz 

3.6 x 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
o z 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
o z 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
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DEC 
2.93 

Oz 
Oz 
Oz 
Oz 

0.68 z 
2.13 z 
2.52 
1.28 z 
2.91 
2.97 
3.57 

1.8 
8.44 

Oz 
Oz 

7.45 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
o z 
o z 
o z 
o z 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
o z 
o z 
o z 
o z 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 

ANN 
26.48 
16.57 

o 
a 
o 

1.95 
6.41 
9.18 

11.38 
2937 
17.66 
36.76 
22.44 

27.3 
26.07 

o 
9.1 

o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
a 
o 
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1939 
1940 
1941 
1942 
1943 
1944 
1945 
1946 
1947 
1948 
1949 
1950 
1951 
1952 
1953 
1954 
1955 
1956 
1957 
1958 
1959 
1960 
1961 
1962 
1963 
1964 
1965 
1966 
1967 
1968 
1969 
1970 
1971 
1972 
1973 
1974 
1975 
1976 
1977 
1978 
1979 
1980 
1981 
1982 
1983 
1984 
1985 
1986 
1987 
1988 
1989 
1990 
1991 
1992 
1993 
1994 
1995 
1996 
1997 
1998 
1999 
2000 
2001 
2002 
2003 
2004 

o z 0 z 
o z 0 z 
o z 0 z 
a z 0 z 
a z 0 z 
o z a z 
o z 0 z 
o z 0 z 
o z 0 z 
o z 0 z 
o z 0 z 
o z 0 z 
o z a z 
021.34k 

6.33 0.08 
5.7 3.03 

3.55 1.35 
10.33 5.41 
4.09 6.35 
7.75 12.87 

6.5 1.54 j 
3.72 j 6.46 b 
5.22 2.42 

2.4 8.61 
5.77 2.94 
5.62 0.2 
5.33 1.23 

7.5 3.31 
12.64 0.34 
7.34 3.69 
8.01 9.09 

16.31 2.93 
2.43 0.44 
3.16 2.06 

13.79 8.6 
5.34 2.41 
3.12 10.93 
0.36 2.78 
1.74 1.43 

11.02 6.01 
12.12 6.81 
7.99 10.62 

5.9 2.15 
11.97 6.1 
9.28 13.61 
0.49 2.48 
1.42 3.04 
6.47 14.8 
5.52 5.22 
6.54 0.54 

1.5 1.61 
6.92 3.4 
0.69 4.19 
2.21 9.82 

10.79 7.71 
3.35 a 5.46 

20.29 b 0.82 
8.95 8.27 

10.35 a 0.65 
12.01 a 18.89 
4.21 11.33 
5.71 10.8 
3.37 4.74 
3.98 a 2.53 
2.99 c 2.29 

3 a 6.31 a 
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o z 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
o z 
o z 
Oz 
Oz 
o z 
Oz 

4.79 
3.11 
4.93 
0.59 

0.4 
3.04 
6.65 
1.06 
4.02 a 
4.39 
4.26 
4.86 
2.18 
2.08 
0.54 
4.23 
3.92 
1.66 
2.16 
3.99 
0.26 
3.76 
6.04 
7.34 
1.23 
2.42 
6.19 
2.12 
1.55 
5.82 
8.72 

13.77 
2.05 

o z 
7.62 

3.9 
0.12 

10.08 
1.43 

10.51 
7.01 
2.67 
0.23 

13.29 
2.61 
1.02 
2.31 
4.13 
2.73 
1.73 
2.66 
2.38 
1.06 

o z 
Oz 
o z 
o z 
Oz 
o z 
Oz 
o z 
o z 
o z 
o z 
o z 
Oz 

0.85 
4.15 
2.35 
3.29 
1.64 
1.51 
6.87 
0.41 
1.41 
1.62 
0.47 
5.28 
0.21 
3.44 
0.63 
5.69 
0.27 
2.27 
0.24 
0.74 
1.27 
0.03 
3.05 
1.56 
1.83 
0.22 
3.39 
1.55 
1.89 
0.3 

3.69 
3.82 
1.92 

Oz 
0.42 
0.12 
1.67 
0.79 
0.35 
0.74 
0.9 

1.52 
1.32 
1.33 
3.49 
0.78 
2.35 
2.62 
2.58 
0.89 
0.48 
4.67 
0.44 

Oz 
Oz 
Oz 
Oz 
o z 
o z 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 
Oz 

0.04 
1.04 
0.1 

o 
0.55 
2.61 

0.7 
0.12 
1.43 
0.84 

a 
0.71 
0.25 

o 
0.15 

0.2 
0.47 

o 
o 

0.28 
0.1 

0.05 
a 

0.05 
0.02 
1.47 
0.06 
0.56 
0.25 
0.21 

o 
0.4 

Oz 
a z 

0.3 
0.21 
0.88 
0.06 
3.68 
0.16 

o 
2.05 b 
1.37 
1.89 
3.37 
0.39 

3.9 
0.05 
1.72 

a 
1.23 
Ll 

0.07 

o z 
o z 
Oz 
Oz 
Oz 
a z 
o z 
Oz 
.0 z 
Oz 
Oz 
Oz 
Oz 

0.97 
0.89 
0.65 

o 
0.04 
0.05 
1.14 

a 
o 

0.04 d 
a 
a 

0.75 
o 

0.23 
2.28 

a 
0.1 

0.48 
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I. 
INTRODUCTION 

1. Trout Unlimited and the Peregrine Audubon Society, a chapter of the National 

Audubon Society representing interior Mendocino County (Conservation Groups), bring this 

Petition to propose guidelines and procedures which will assure coordinated, timely, and 

otherwise effective regulation of water diversions in coastal streams from Marin County 

northwards to the Mattole River, including the Russian River watershed, as well as those 

streams in Napa County tributary to San Pablo Bay (Geographic Scope). This Petition seeks 

reform of the water rights system - beginning with review of applications for water right 

permits and ending with compliance - as necessary to protect these steelhead and coho salmon 

fisheries, riparian habitat, and birds and wildlife dependent on such habitat, in good condition. 

State laws, including the California Water Code, California Fish and Game Code, and public 

trust doctrine, require such protection of these public properties. 

2. The coho and steelhead fisheries within the Geographic Scope of this Petition 

are threatened with extinction. NOAA Fisheries, which also listed these fisheries under the 

federal Endangered Species Act, found that water diversions are a primary cause for that poor 

condition. The State Water Board does not have written guidelines (namely, policies which 

guide substantive review of water right permit applications) for the purpose of deciding how 

much water is divertible for water supply, and how much must remain to protect the coldwater 

fisheries in good condition. Today, more than 276 water rights applications are pending 

before the State Water Board for new or modified diversions in Central Coast streams. See 

Ex. 1. Although most have been pending for five years or longer (A.B. 2121, section I(g», 
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the State Water Board has not published or set a schedule for final action. The several State 

agencies named here do not coordinate their environmental reviews related to such 

applications. Due partly to resulting uncertainty, delay, and cost, most new diversions since 

1990 have been built and are operated today on these streams without permits from the State 

Water Board or other adequate basis in law. 

3. The Mono Lake Cases addressed a similar circumstance where diversions from 

tributary streams had lowered Mono Lake to the point where public trust values were 

degraded. "The state h as an affIrmative duty to take the public trust into account in the 

planning and allocation of water resources, and to protect public trust uses whenever feasible." 

National Audubon Society v. Superior Court of Alpine County. 33 Ca1.3d 419, 446 (1983). 

The Central Coast streams will be more challenging to restore than Mono Lake. These suffer 

from the tragedy of the commons, where a multitude of property owners operating separate 

storage and diversion facilities have cumulatively caused the decline in the flow of numerous 

streams. By contrast, there was only one defendant, four points of diversion, and one place of 

use in the Mono Lake Cases. 

4. Accordingly, we bring this Petition before the State Water Board, which is the 

lead agency regulating water rights; California Department of Fish and Game (DFG) and State 

Land Commission; and before Sonoma, Mendocino, Napa, Marin, and Humboldt Counties, 

which are the counties within Petition's Geographic Scope (collectively, Counties). Each of 

these State agencies has concurrent jurisdiction to regulate facilities or activities used for water 

storage or diversion. 

Central Coast Water Rights Petition 
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5. We bring this Petition for administrative relief. We have chosen not to seek 

relief in Superior Court. If we had done so, and after we had proved the respective duties of 

these State agencies to adopt guidelines and procedures adequate to preserve and restore the 

public trust in these streams, the Court would remand to these agencies for such adoption. 

Instead, this Petition directly asks the State Water Board and other State agencies to restore 

effective regulation of water diversions within the Geographic Scope of this Petition. 

6. We request reforms within the existing authorities of the State agencies before 

which this Petition is brought. Among other things, this Petition will assist in the 

implementation of A.B. 2121, as signed by Governor Schwarzenegger on September 30,2004. 

This law requires the State Water Board to adopt instream flow guidelines for the waters 

within the Geographic Scope by January 1, 2007 for the purpose of water right administration. 

It also requires the Board to publish its schedule for action on pending water right applications. 

We request adoption of that and other procedures (relating to compliance, as well as 

coordinationof the several State agencies), as specified in Section VI, to assure effective 

regulation of water diversions in Central Coast Streams. Such regulation is consistent with the 

objectives of the California Performance Review, which seeks to improve efficiency, 

responsiveness and accountability in,State Government. See The California Performance 

Review Report (Aug.3, 2004). 
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II. 
INTERESTS OF PETITIONERS 

A. Trout Unlimited 

7. Petitioner Trout Unlimited (TU) is a national conservation organization with its 

principal office in Arlington, Virginia, and its California offices in Albany and Santa Rosa. 

TU is a nonprofit corporation organized under the laws of the State of Michigan. TU has 

approximately 125,000 members nationwide, and is dedicated to protecting, conserving, and 

restoring North America's native trout and salmon resources. 

8. TU is involved in numerous natural resource conservation and advocacy 

projects throughout California, including but not limited to state water rights matters and on-

going hydropower licensing and relicensing proceedings. TU members and staff use and enjoy 

salmon and steelhead waters throughout Marin, Napa, Sonoma, Mendocino, and Humboldt 

counties for recreational, educational, and aesthetic purposes. In California alone, TU has 

approximately 10,000 members. 

9. TU has two grassroots chapters in the Petition's Geographic Scope: North Bay 

and Redwood. The North Bay Chapter, which meets on a monthly basis, has been actively 

involved in resolving water disputes in Marin and Sonoma Counties since its formation. It has 

been instrumental in key salmon and steelhead restoration efforts in the area. For example, the 

North Bay Chapter has directly contributed to the protection of coho and steelhead fisheries in 

Lagunitas Creek, most recently entering into a comprehensive settlement with the North Marin 

Water District to resolve a water rights dispute. The North Bay Chapter has approximately 

1,500 members. 
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10. TU's Redwood Chapter is based in Santa Rosa. Along with the North Bay 

Chapter, it was instrumental in securing permanent fishway ladders at Healdsburg Dam to 

improve salmon and steeihead migration up and down the Russian River. In recent years, 

Redwood Chapter members have been active in gravel mining and water quality issues in the 

vicinity of Santa Rosa. 

11. Both chapters regularly undertake physical restoration projects within the 

Petition' s Geographic Scope. For example, since 2000, our members have conducted yearly 

restoration projects on Devil's Gulch, a major tributary to Laguni tas Creek. TU is also 

implementing an extensive non-regulatory program under which almost two million dollars of 

private and public funds have been invested in restoration projects in the Garcia River, 

Navarro River, Ten-Mile River, Hollow Tree Creek, Noyo River, Pudding Creek, Elk Creek, 

and Big River. See www.tucalifomia.orglnccoho-pro;.htm. 

12. The State's water rights system directly affects TU's missio n to protect, 

conserve, and restore the remarkable salmon and steeihead fisheries. Since at least 1991, TU 

members have monitored the State Water Board's performance in the face of a smail flood'of 

permit applications within the Geographic Scope. TU has participated in the review of 

applications for new and modified water right permits within the Geographic Scope. See 

Griffin Declaration (Ex. 2). TU has fIled approximately 82 protests of 112 such applications 

for tributaries to the Russian River. The protests are based on public trust grounds, and 

specifically address the risk of cumulative impacts that may prevent restoration of salmon and 

steeihead fisheries to good condition. See id. During this period, TU has also participated in 

6 State Water Board workshops and 12 site visits related to protests. Through our consultant 
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Dr. Bill Trush, we have analyzed the regional risk of cumulative impacts related to new 

diversions and have submitted flow, monitoring, and other recommendations which, if adopted 

as guidelines, would permit development of water supply consistent with the restoration of the 

coho and steelhead fisheries in good condition. See id. TU contributed to DFG and NOAA 

Fisheries' adopt ion of their "Guidelines for Maintaini ng Instream Flows to Protect Fisheries 

Resources Downstream of Water Diversions in Mid-California Coastal Streams" (May 22, 

2000, updated June 17, 2002) (2002 Joint Guidelines) (Ex. 3). 

B. Peregrine Audubon Society 

13. Founded in 1982, the Peregrine Audubon Society (Peregrine) has more than· 

200 individual and family memberships in inland Mendocino County. It is centrally located 

within the Geographic Scope of the Petition. Peregrine is a non-profit organization 

incorporated in California. 

14. Peregrine is a chapter of the National Audubon Society (NAS), a nation-wide 

conservation organization supporting a membership of approximately 550,000 through more 

than 500 local chapters. NAS has over a IOO-year legacy of action, advocacy, and research. 

It has been instrumental in conservation and protection actions throughout its entire history. 

NAS was the lead plaintiff in the Mono Lake Cases, which established the first precedent that 

the public trust doctrine applies to the State's decisions in the allocati on of water resources. 

15. Peregrine's mission is t 0 actively promote the preservation of birds, wildlife, 

and their natural habitats. As a result of their concern for declines in such resources, many 

Peregrine members have contributed to public trust efforts through participation in policy, 

conservation, and educational activities. 
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16. Peregrine has been represented on the Russian River Watershed Council since 

its inception in 1998. The Watershed Council seeks to solve problems through collaboration of 

citizens, municipalities, and agencies. In the Council, Peregrine has maintained that habitat 

conservation and restoration are iinportant priorities, and that decisions must be based on 

sound science. Through its members, Peregrine sits on the Executive Committee and Steering 

Committee of the Council and functions as Coordinator of the Watershed Information 

Assessment and Management Workgroup that is developing a Russian River Interactive 

Information System website. 

17. Peregrine members have been actively involved in a 20-year effort to adopt a 

grading ordinance for Mendocino County. Working collaboratively with agencies and other 

conservation organizations, Peregrine has petitioned the Mendocino County Planning 

Commission to adopt standards for grading permits adequate to protect riparian corridors and 

associated wildlife and fisheries resources. 

18. Peregrine has been a strong supporter of education through its school activities. 

We sponsor "Audubon Adventures" program for local eJementary schools. Peregrine's field 

trips and monthly meetings also strive to educate members and guests about local conservation 

and policy issues. Peregrine regularly hosts symposiums involving state and federal resource 

agencies, including DFG, NOAA Fisheries, and Army Corps of Engineers, and other 

stakeholders. 
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Ill. 
JURISDICTION OF NAMED PUBLIC AGENCIES 

A. State Water Resources Control Board 

19. The people own the state's waters. See Water Code § 102. Use of that water 

is of public concern. See id. § 104. All waters shall be managed for the greatest public 

benefit. See id. § 105. 

20. The State Water Board has exclusive jurisdiction to issue, condition, or rescind 

post-1914 appropriative water rights.· See Water Code § 1250 et seq. It also regulates other 

rights, including pre-1914 and riparian, to prevent waste or unreasonable use. See id. §§ 100, 

275; California Constitution, Article X, section 2. 

21. More generally, the State Water Board is responsible to "prov ide for the 

. orderly and efficient administration of the water resources of the state." Water Code § 174. 

The State Water Board "shall exercise the adjudicatory and regulatory functions of the state in 

the field of water resources." Id. It shall take " all appropriate proceedings or actions before 

executive, legislative, or judicial agencies to prevent waste, unreasonable use, unreasonable 

method of use, or unreasonable method of diversion of water" in California. Id. § 275. To 

perform these functions, the State Water Board may: "(A) Investigate all streams, stream 

systems, portions of stream systems, lakes, or other bodies of water; (B) Take testimony in 

regard to the rights to water or the use of water thereon or therein; and (C) Ascertain whether 

or not water heretofore filed upon or attempted to be appropriated is appropriated under the 

. laws of this state." Id., § 1051. Its function "has steadily evolved from the narrow role of 
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deciding priorities between competing appropriators to the charge of comprehensive planning 

and allocations of waters." National Audubon, 33 Cal.3d at 444. 

22. As required by the public trust doctrine, the State protects the trust uses of 

navigable waters - fishing, navigation, commerce, and environmental quality - to the extent 

feasible in water rights and other regulatory decisions. See National Audubon, 33 Cal. 3d at 

437,441. The State Water Board may reexamine prior diversions to determine whether they 

should be changed to protect the public trust uses of the affected waters. See id. at 446. 

23. The State Water Board is a public agency subject to CEQA. See Pub. 

Resources Code § 21063. It is the lead agency in a water rights proceeding, even though other 

public agencies have concurrent jurisdictions. 

24. CEQA's environmental review requireinents apply to any State Water Board 

discretionary project. See Pub. Res. Code § 21080(a). CEQA generally applies to 

~discretio nary projects proposed to be carried out or approved by public agencies .... " [d. The 

statutory defmition of "project" includes an activity which may cause either a direct physical 

change in the environment, or a reasonably foreseeable indirect physical change in the 

environment, and that involves the issuance to a person of a lease, permit, license, certificate, 

or other entitlement for use by one or more public agencies. See id. § 21065. 

25. The State Water Board may adopt guidelines and procedures to implement 

applicable laws and rules. See Water Code § 275. It may formulate and adopt state policy for 

water quality control. See id. § 13140. 
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B. California Department of Fish and Game 

26. DFG has jurisdiction to regulate taking of fish and wildlife and modifications of 

their respective habitats. See 14 CCR § 783.1. 

"The protection and conservation of the fish and wildlife resources of this state 
are hereby declared to be of utmost public importance. Fish and wildlife are the 
property of the people and provide a major contribution to the economy of the 
state as well as providing a significant part of the people's food supply and 
therefore their conservation is a proper responsibility of the state." 

Fish and Game Code § 1600. To fulfIll this purpose, DFG regulates: (A) any diversion or 

obstruction of natural flow or other modification of a streambed (id., § 1603); (B) any 

obstruction of fish passage in specified Districts (id., § 5901); fishways (id., § 5931); release 

of flow from, through, or around any dam or other ar~ficial obstruction (id., § 5937); and 

screening of any diversion (id., § 6100). DFG may seek civil damages (id., § 2014) or 

criminal penalties (id., § 12000 et seq.) for any unlawful taking or other form of destruction of 

fish and wildlife. 

27. DFG is a public agency subject to CEQA. See Pub. Resources Code § 21063; 

see also CCR § 750 et seq. It is a responsible agency in a water rights proceeding. See id. § 

21069; see also 14 CCR §§ 778, 779.5. CEQA applies to any DFG discretionary approval of 

a streambed alteration agreement, fishway, or screen. See id. § 21080(a). 

28. Through the Fish and Game Commission, DFG may formulate general 

guidelines for the administration of its duties. Fish and Game Code § 703. 
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C. State Lands Commission 

29. The State Lands Commission has exclusive jurisdiction to regulate the use and 

occupancy of ungranted tidelands or ~submerged lands" associated with navigable rivers and 

creeks. Pub. Resources Code §§ 6301, 6331(a), 6216. Specifically, it surveys all such 

ungranted lands (id., § 6331.5); and requires permits, leases, or other regulatory approvals for 

dredging or depositing materials, extraction of oil and gas, or other forms of occupancy. See 

id. §§ 6303, 6801. 6501.1. It may seek civil damages or civil penalties for trespass on these 

lands. See id. §§ 6224.1, 6302, 6303.1, 7992. 

30. The State Lands Commission is a public agency subject to CEQA. See Pub. 

Resources Code § 21063. It is a responsible or trustee agency in a water rights proceeding .. 

See id. § 21069. CEQA applies to any State Lands Commission discretionary approval of a 

, 

lease, permit, or other use of submerged lands. See id. § 21080(a). 

31. The State Lands Commission may adopt guidelines and procedures to 

implement these authorities. See id. § 6108; see, e.g., State Lands Commission, Public Trust 

Policy (Sept. 17, 2001), available at 

http://www.slc.ca.gov/Policy%20Statements/PolicyStatementsHome.htm. 

D. Counties 

32. Each County within the Petition' s Geographic Scope has jurisdiction to 

regulate land use outside of a streambed associated with water diversion, such as the 

construction of an off-stream storage pond. See Government Code § 65300. 
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33. A County is a subdivision of the State. See Government Code §§ 23000-02. 

As such, it has authority to administer the public trust doctrine, which applies to the State as a 

whole. 

34. The County is a public agency subject to CEQA. See Pub. Resources Code ~ 

21063. It is a responsible agency in a water rights proceeding. CEQA applies to any County 

discretionary approval related to a diversion, including a land use permit. See id. § 21080(a). 

35. A County may adopt rules, guidelines, or procedures to implement these 

authorities. See Government Code § 23003. 

IV. 
RELEVANT FACTS AND LAWS 

36. This section states the facts and laws that are the basis of our claims for relief. 

It is organized as follows: (A) Geographic Scope; (B) Designated Beneficial Uses of the 

Central Coast Streams; (C) Threatened Status of Steelhead and Coho Fisheries in Central Coast 

Streams; (D) Water Right Permits; (E) Registration of Small Domestic Use and Livestock 

Stockponds; (F) Approvals by DFG; (G) County Permits; (H) Enforcement Proceedings to 

Correct Unauthorized New Diversions. 

37. For the purpose of this Petition, "di version" means any act or facility to divert 

flow to storage or to actual use. "New" include s new as well as modified. "Unauthorized" 

means: without a water right granted by the State Water Board or other adequate basis of water 

right; or without other regulatory approvals required by the Government Code, Fish and Game 

Code, and Public Resources Code. 
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A. Geographic Scope of Petition 

38. The geographic scope of the Petition is the Central Coast from the southern 

boundary of Marin County north to the Mattole River in Humboldt County, including the 

Russian River watershed. It also includes tributaries to northern San Pablo Bay. It includes 

Marin, Sonoma, Mendocino, and Napa Counties, and Humboldt County south of the Eel 

River. This roughly coincides with boundaries of the Evolutionary Significant Units of Central 

Coast steelhead and coho salmon, as discussed in paragraphs 40-50. 

B. Designated Beneficial Uses of the Central Coast Streams 

. 39. Pursuant to the Porter-Cologne Act, Water Code sections 13170-13170.1, 

13240-13241, the North Coast and San Francisco Bay Regional Water Quality Control Boards 

(NCRWQCB and SFRWQCB, respectively) have designated beneficial uses for these waters. 

See NCRWQCB, Water Oualitv Control Plan for the North Coast Region (June 28,2001), p. 

2-6.00; and SFRWQCB, Water Qualitv Control Plan for the San Francisco Bay Region (June 

21, 1995) (hereafter, Basin Plans). These designated uses include water supply, preservation 

of fish and wildlife, and recreation. See id. These Basin Plans also include a mandatory 

policy prohibiting degradation of such beneficial uses or other water quality standards. See 

Resolution No. 68.16 (Oct. 28, 1968) (Ex. 4); see also NCRWQCB, North Coast Basin Plan, 

p.5-1.00. 

C. Threatened Statns of Steelhead and Coho Fisheries In Central Coast Streams 

40. The coho and steelhead fisheries in the Petition's Geographic Scope are 

threatened with extinction. NOAA Fisheries has made this determination in a series of listings 

and related decisions under the federal Endangered Species Act. 
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Southern OregonlNorthern California Coho 

41. In 1997 NOAA Fisheries listed the Southern Oregon/Northern California Coast 

Evolutionary Significant Unit (ESU) of coho salmon (Oncorhynchus ldsutch) as threatened. 

See 62 Fed. Reg. 24,588 (May 6, 1997). This ESU includes all naturally spawned populations 

of coho salmon in coastal streams between Cape Blanco, Oregon, and Punta Gorda, California. 

See id. Members of this ESU are known historically to inhabit coastal watersheds in 

Mendocino Humboldt counties. See id. NOAA Fisheries stated that some of the "major 

activities responsible for the decline of coho salmon in Oregon and California are ... strean 

channelization, dams, wetland loss, ... water withdrawals and unscreened diversions for 

irrigation." [d. at 24,592. Specifically, " [d]epl etion and storage of natural flows have 

drastically altered natural hydrological cycles, ... increase[ing] juvenile salmonid mortality[,]" 

which is attributable to migration impediments, increased water temperatures, and a "loss of 

useable habitat due to dewatering and blockage." [d. at 24,593. 

42. On May 5, 1999, NOAA Fisheries designated critical habitat for this ESU. See 

64 Fed. Reg. 24,049 (May 5, 1999). Such habitat indudes all accessible river reaches 

between Cape Blanco and Punta Gorda. See id. Humboldt and Mendocino Counties include 

watersheds containing such habitat. See id. 

Central Coast Coho 

43. In 1997, NOAA Fisheries listed the Central California Coast ESU of coho 

salmon as threatened under the ESA. See 62 Fed. Reg. 1,296 (Jan. 9, 1997) (technical 

amendment to 61 Fed. Reg. 56,138 (Oct. 31, 1996». This ESU includes all naturally spawned 

populations of coho salmon from Punta Gorda in northern California south to and including the 
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San Lorenzo River in central California, as well as populations in tributaries to San Francisco 

Bay, excluding the Sacramento-San Joaquin River system. See id. For Central California 

Coast coho salmon, NOAA Fisheries found that ..... stream channelization, dams, wetland 

loss, and water withdrawals and unscreened diversions for irrigation have contributed to the 

decline of ... " the species. ld. at 56,141. The sum of these water activities is "drastically 

altered natural hydrological cycles" which in turn "has increased juvenile salmonid mortality 

for a variety of reasons" such as increased water temperature, stranding, entrainment, 

migration delay, and loss of habitat. ld. NOAA Fisheries concluded that "[s]ufficient 

quantities of good quality water are essential for coho survival, growth, reproduction, and 

migration." ld. 

44. On May 5, 1999, NOAA Fisheries designated critical habitat for this ESU. See 

64 Fed. Reg. 24,029 (May 5, 1999). Such habitat includes all accessible river reaches from 

Punta Gorda in northern California south to the San Lorenzo River in central California, 

including Mill Valley (Arroyo Corte Madera Del Presidio) and Corte Madera Creeks,. 

tributaries to San Francisco Bay. Marin, Mendocino, and Sonoma counties (and Napa county 

as a tributary watershed to San Pablo Bay) include watersheds containing habitat for this ESt)". 

45. In April 2002, DFG recommended that the California Fish and Game 

Commission list coho salmon from San Francisco north to Punta Gorda as endangered under 

the California Endangered Species Act (CESA), and coho salmon from Punta Gorda north to 

the Oregon border, as threatened. See DFG, Coho Salmon Recovery Strategy (Nov. 2003), p. 

ES-l. This geographic division tracks the federal ESUs. In August 2002, the Commission 

found that listing to be warranted, directed DFG to prepare a recovery strategy for coho, and 
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deferred final listing decision until such preparation. On February 5, 2004, the Commission 

approved DFG's recovery strategy, and the fish are now listed under CESA. 

Central California Coast Steelhead 

46. In 1997, NOAA Fisheries listed the Central California Coast steelhead ESU as 

threatened under the ESA. See 62 Fed. Reg. 43,937 (Aug. 18, 1997). This ESU includes an 

naturally spawned populations of steelhead (and their progeny) in California streams from the 

Russian River to Aptos Creek, and the drainages of San Francisco and San Pablo Bays 

eastward to the Napa River (inclusive), excluding the Sacramento-San Joaquin River Basin. 

Marin, Mendocino, Napa, and Sonoma counties include watersheds that host this ESU. At the 

time of listing, NOAA Fisheries found that "[w]ater diversions ... have greatly reduced or 

eliminated hlstorically accessible habitat." [d. at 43,942. Subsequently, NOAA Fisheries has 

expressed its concern regarding the individual and cumulative effects of the County authorizing 

new on-stream water storage and diversion facilities, as well as off-stream pond storage, on 

Central Coast steelhead. See letter from James R; Bybee, NOAA Fisheries, to Raymond Hall, 

Planning and Building Services Department (Building Department), Mendocino County (April 

12, 2(01) (Ex. 5), p. 2. 

47. ESA section 9, 16 U.S.C. § 1538, prohibits take of any species listed as 

endangered. In July 2000, NOAA Fisheries adopted the Final 4(d) Rule, which extends this 

prohibition of take to 14 groups of salmon and steelhead listed as threatened. See 65 Fed. 

Reg. 42,422 (July 10,2(00). "Take" means to harass, harm, pursue, hunt, shoot, wound, 

kill, trap, capture, or collect, or to attempt to engage in any such conduct. See 16 U.S.C. § 

1532(19). Habitat modification or degradation is considered take if the modification kills or 
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injures a protected species. See Ex. 5, p. 1. The Final4(d) Rule describes activities 

associated with on-stream water impoundments that are likely to cause harm resulting in take, 

including: 

"Construct ing or maintaining barriers that eliminate or impede a listed species' 
access to habitat or ability to migrate ... Constructing or operating dams or water 
diversion structures with inadequate fish screens or fish passage facilities in a 
listed species' habita t .... Conducting land-use act;"ities in riparian areas and 
areas susceptible to mass wasting and surface erosion, which may disturb soil 
and increase sediment delivered to streams .... " 

See 65 Fed. Reg. 42,472. 

48. NOAA Fisheries has not yet adopted a Recovery Plan for these threatened 

fisheries pursuant to ESA section 4(f), 16 U.S.C. § 1533(f). Plainly, the State Water Board, 

NOAA Fisheries, and DFG will address water diversions as a limiting factor on such recovery. 

These agencies will address the cumulative impacts as diversions, both permitted and 

unpermitted, increase rapidly as a result of significant agricultural and other developments in 

Sonoma and Mendocino Counties and elsewhere in the Petition's Geogra phic Scope. Sonoma 

is the fastest growing county in the San Francisco Bay Area. Vineyard conversions often 

result in a net increase in agricultural water diversions. Given the projected increases in 

irrigation and popUlation, additional water demands are foreseeable. See North Coast Basin 

Plan, p. 2-9.00. 

49. Water diversions are a significant cause for the threatened status of the coho 

and steelhead fisheries within the Geographic Scope. According to NOAA Fisheries, 

"[m]ultiple diversi ons can collectively adversely affect listed salmonids by (I) reducing 

available habitat for these species and related forage species, (2) reducing flows necessary for 
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upstream and downstream passage of listed salmonids, and (3) interfering with natural stream 

channel process." Letter from James R. Bybee, NOAA Fisheries, to Laura Vasquez, SWRCB 

(Aug. 8, 2000) (Ex. 6), p. 4. Even when diversions or impoundments are located in 

waterways above historical salmonid habitat, adverse effects reach the downstream fisheries 

bticause "[hje adwater tributaries may be important areas for the production or transport of 

invertebrate foods that subsequently drift downstream to rearing juveniles." NOAA Fisheries, 

"Comments On The California State Water Resources Control Board (SWRCB) Report On 

Proposed Actions On Pending Water Rights Applications In The Russian River Watershed And 

NMFS Draft Guidelines For Maintaining Instream Flows To Protect Fisheries In Tributaries 

Of The Russian River" (Jan. 11,2000) (Ex. 8), p. 2. Plainly, " [hjeadw ater tributaries also 

contribute flow to downstream reaches that may support salmonids." [d. On-stream reservoirs 

"have the capa city to completely alter stream hydrographs - reducing stream flows to 

minimum bypass requirements and eliminating intermediate and high flows necessary for 

successful spawning, fish migrations, and channel maintenance." Letter from James R. Bybee, 

NOAA Fisheries, to Laura Vasquez, SWRCB (Nov. 22,2000) (Ex. 7), p. 1. DFG has stated, 

"[tjhe issue of water diversions is one of the most problematic facing the 1600 program." See 

letter from Robert C. Hight, Director DFG, to Marc J. Del Piero, Russian River Flood 

Control and Water Conservation Improvement District (unknown date) (Ex. 9). 

50. Two State reports illustrate that the ESA listings result from inadequate 

regulation of water rights within the Petition'S Geographic Scope. In 1988, the California 

Advisory Committee on Salmon and Steelhead Trout, created by law in 1983 to develop a 
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conservation and restoration strategy for salmon and steelhead fisheries (see Fish and Game 

Code § 6900 et seq.) found: 

"The effort to maintain adequate streamflow for fish is also seriously hampered 
by the existing system for considering, granting, and enforcing the conditions 
placed on diversion permits. These activities are the responsibility of the State 
Water Resources Control Board (SWRCB). More than 13,500 [in 1988] permits 
have been granted, but only 500 (less than 4%) have bypass flow requirements 
for the protection offish life. A recent survey conducted by the SWRCB 
indicated that more than 35% of the permittees were diverting more water than 
their rights authorize, indicating poor enforcement. Furthermore, there is the 
equivalent of only one staff person to handle all of the field inspections. " 

California Advisory Committee on Salmon and Steelhead Trout, Restoring the Balance (1988 

Annual Report), p. 25 (emphasis in original). Second, in 2003, DFG found that: 

"A substant ial amount of coho salmon habitat has been lost or degraded as a 
result of water diversions and groundwater extraction ... .In some streams be 
cumulative effect of multiple small legal diversions may be severe. Illegal 
diversions are also believed to be a problem in some streams within the range of 
coho salmon .... Many of be watersheds where coho salmon are present have 
been developed and flows have been regulated and significantly reduced 
compared to natural flows. " 

DFG, Coho Salmon Recovery Strategy, pp.3-11, 3-13. 

D. Water Right Permits 

51. Today, there are at least 276 water right permit applications pending for 

streams in this Petition' s Geographic Scope. See Ex. 1. 1 

52. A person may apply to the State Water Board for a permit to appropriate 

unappropriated water. See Water Code § 1252. Such an application is necessary if the 

applicant does not have an existing permit or license granted by the State Water Board, a pre-

Of this list, many applications are for "ntin or diversion," 3 cubic feet per second (cfs) direct diversion 
or 200 acre feet storage. 
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1914 right, or a riparian right adequate to cover the purpose, place, period, and amount of 

diversion and use. 

53. There are five statutory steps in a permit proceeding. First, the owner of the 

land where the water will be used files an application with the State Water Board on standard 

form. Second, the State Water Board publishes a notice of application. Third, any interested 

person may file a protest, which is forwarded to the applicant. A hearing will be held if the 

protest is unresolved. Fourth, the Division of Water Rights (Division) reviews the application 

and determines whether to publish a Negative Declaration or order the preparation of an 

Environmental Impact Report (EIR) under CEQA, Pub. Resources Code §§ 21082.1, 2100. 

EIRs are rarely prepared for water right applications. Lastly, after such publication and any 

comment, the Division determines whether to approve an application and, if so, on what 

conditions; and it issues a final order subject to reconsideration or judicial review. See id. 

54. This Petition seeks reform of the water rights system as applied to the Central 

California Coast. This region may be uniquely situated insofar as new diversions primarily 

occur on tributary streams up to the headwater springs or swales. We state those facts that are 

the basis for our claims that new diversions are not regulated in the timely, coordinated, or 

otherwise effective manner necessary to preserve and restore the steelhead and coho fisheries 

in good condition, and to provide needed protection of riparian habitat essential to those fish 

species and to many other bird and wildlife species. 

Notice of Permit APPlication 

55. The permit application requires a representation that the applicant has contacted 

other agencies with permitting authority. See Form APP (March 2001), available at 
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http://www.waterrights.ca.gov/forms/appform.pdf. It does not expressly require that the 

applicant copy the application, when filed, to each affected County, State Lands Conunission, 

NOAA Fisheries, or DFG, regardless of whether the applicant believes that such agency has 

permitting authority. NOAA Fisheries has protested many such applications on the ground that 

it did not receive timely notice from a given applicant or directly from the State Water Board, 

other than publication on the Division' s website. See, e.g., letter from Rodney R. McInnis, 

Regional Administrator, NOAA, to Arthur G. Baggett, Jr., Chair, SWRCB (May 23,2003) 

(Ex. 10), p. 2. 

Preparation of Environmental Document 

56. The State Water Board now requires that an applicant enter into a 

Memorandum of Understanding for Preparation of Enviromnental Documents." See Form 

EIR-MOU (April 2003), available at http://www.waterrights.ca.govlformsIMOU%2011-19-

03.pdf. Pursuant to such MOU, the applicant is responsible for engaging a consultant to 

prepare and implement a work plan, which: (A) identifies necessary enviromnental studies, (B) 

determines the permits required to construct and implemenrthe project, (C) provides for 

consultation with DFG and NOAA Fisheries or other public agency with permitting authority, 

and (D) results in preparation of the Initial Study under CEQA and any subsequent documents 

required by the State Water Board. 

57. The MOU form does not require that the applicant provide notice to DFG, 

NOAA Fisheries or a County before execution of the MOU. It does not require that these 

agencies or protestants to the application have an opportunity to review or conunent on the 
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work plan. It does not establish a procedure for resolution of any dispute related to the draft 

work plan. 

58. More generally, the State Water Board and other public agencies have not 

entered into a general MOU that describes how they will coordinate in the environmental 

review of a water right permit applications. In the absence of such an MOU, the State Water 

Board does not tend to ask or allow DFG or NOAA Fisheries to participate in review or 

drafting of the CEQA document for a given application. This is inconsistent with Public 

Resources Code section 21080.3, which requires the lead agency to consult with all responsible 

agencies and with any other public agency which has jurisdiction by law over natural resources 

affected by the project which are held in trust for the people of the State of California. 

59. In comments on the Federal Energy Regulatory Commission's (FERC) 

"Notice of Proposed Rulemaking Hydroelectric Licensing Under the Federal Power Act" (68 

Fed. Reg. 13987 (Mar. 21, 2003), the State Attorney General (on behalf of State Water Board, 

DFG, and other State agencies) complained about FERC's inadequate co ordination and 

collaboration in the preparation of environmental docnments that serve as the basis for 

licensing and related regulatory decisions for hydropower projects. "An important reform 

FERC could implement to eliminate unnecessary duplication of effort in the licensing process 

and to integrate review by federal, state and tribal agencies is to provide for the preparation of 

joint environmental documents." "Comments of the State of California" (April 1, 2003), 

available at http://ferris. ferc. gov/idrnwslfile list. asp ?accession nurn = 20030421-5080 

(hereafter, ILP Comments), p. 28. FERC subsequently adopted an Integrated Licensing 

Process, which although not tested yet contemplates that FERC and other resource agencies 
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will take appropriate steps to ensure timely preparation of joint environmental documents. 68 

Fed. Reg. 51,069 (Aug. 25, 2003). We agree with the State's com ments that sought to 

ensure a better Integrated Licensing Process in hydropower regulation, and we encourage 

similar coordination and collaboration in the preparation of environmental documents related to 

water right applications. 

Guidelines for Substantive Review of Water Right Permit Applications 

60. The State Water Board may approve a permit application on proof that (A) 

water is available for diversion and (B) the diversion will be put to reasonable and beneficial 

use. See Water Code § 1240. It may establish streamflow and other conditions as it deems 

necessary to protect fish and wildlife resources. See id. § 1257.5. It will consider the Basin 

Plans applicable to the affected stream and may subject the permit to those conditions 

necessary to implement the plan. See id. § 1258; see also id. § 1243.5. A.B. 2121 requires. 

consideration of such plans. Id., § 1259.4(a)(2). 

61. In the early 1990s, the State Water Board effectively suspended the processing 

of permit applications in the Russian River Basin. In 1997, after public comment, the Division 

published its Staff Reoort: Russian River Watershed (Aug. 15, 1997) (hereafter, 1997 Staff 

Report) to "describe act ions recommended ... [for] pending water right applications within the 

Russian Riv~r watershed ... to protect fishery resources .... " The 1997 Stff Report 

recommended: (A) an allowable season of diversion from December 15 to March 31, (B) a 

minimum bypass flow of 60% of the average annual flow; (C) disapproval of on-stream 

reservoir except where it permits fish passage; (D) a limitation on the maximum rate of 

diversion, to be determined on a case-by-case basis; (E) installation of fish screens on any new 
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diversions; and (F) measures to demonstrate compliance, to be determined on a case-by-case 

basis. See 1997 Staff Report, pp. 36-37. 

62. The Division commissioned a peer review of the 1997 Staff Report by Drs. 

Peter Moyle (UC Davis) and G. Mathais Kondolf (UC Berkeley). See "F ish Bypass Flows for 

Coastal Watersheds, A Review of Proposed Approaches for the State Water Resources Control 

Board" (June 12, 2000) (Ex. 11) (hereafter, Joint Guidelines Peer Review). TU submitted 

extensive comments by Dr. Bill Trushon recommended amendments to the 1997 Staff Report. 

See Griffin Declaration, Ex. 2, ~ 18. 

63. DFG and NOAA Fisheries thereafter recommended the 2002 Joint Guidelines 

for diversions from Central Coastal streams subject to the steelhead and coho listings. These 

guidelines, attached as Exhibit 2, recommend: (A) an allowable season of diversion from 

December 15 to March 31; (B) subject to limited exceptions, a prohibition on further on­

stream reservoirs; (C) a minimum by-pass flow determined on the basis of site-specific data, or 

absent that, not less than the median unimpaired February median flow at each point of 

diversion; (D) prevention of cumulative impact, by limiting the cumulative diversion at a point 

to diversion to 15% of the estimated 20% exceedance flow or 10% of the unimpaired runoff 

between October 1 and March 31 in a normal water year; (E) adequate facilities for fish 

passage and screening; and, (F) compliance and monitoring measures satisfactory to the State 

Water Board, DFG, and NOAA Fisheries, including permission for DFG's access to ea ch 

point of diversion or use. [d. at pp. 5-8. "These joint guideli nes represent the first time state 

and federal fish agencies presented to the board specific fish measures in guideline format that 

are the minimum necessary conditions to preserve stream flow that ensures that anadromous 
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salmonids will not be adversely impacted by diversions." A. B. 2121, Section 1 (c ) (emphasis 

added). 

64. The State Water Board has not formally adopted the 1997 Staff Report or the 

2002 Joint Guidelines as the basis for action on pending permit applications. The Board 

considered the Staff Report at three additional workshops on October 23,1997, November 27, 

2000, and September 5, 2001. It directed further Staff effort. The Division has stated to 

recent applicants that it will apply the 2002 Joint Guidelines. See, e.g., letter from Harry M. 

Schueller, Chief, Division Water Rights, SWRCB, to Thomas and Mary Elke (Nov. 8,2002) 

(Ex. 12), p. 2. 

65. In individual proceedings, the State Water Board, DFG, and NOAA Fisheries 

have often disputed two fundamental issues in the application of the 2002 Joint Guidelines, 

discussed in paragraphs 66-67. 

66. First, should the cumulative diversion at a proposed point of diversion be 

calculated to include only authorized diversions (licensed, permitted, pre-1914, and riparian), 

or should it include all actual diversions, including unauthorized? See memo from Robert W. 

Floerke, DFG Regional Manager, to Edward C. Anton, Chief, Division of Water Rights, 

SWRCB (April 25, 2003) (Ex. 13), p. 3. Further, how will all authorized diversions be 

calculated if the holders of such rights do not timely file accurate Statements of Use pursuant 

to Water Code sections 5100 et seq.? The Joint Guidelines expressly state: " ... a prerequisite 

for reasonable flow allocation and habitat protection, is an accouuting of existing diversions 

and enforcement of unpermitted diversions." 2002 Joint Guidelines, Ex. 3, p. II. The 
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Guidelines further conclude, "[i]t is essential ... that an accurate evaluation of all existing 

diversions be conducted prior to the issuance of any new water rights permits." [d. 

67. A second unresolved issue is: what monitoring measures should be included in 

a permit to assure compliance? Without specifying such measures, the Joint Guidelines 

recommend that the State Water Board develop a compliance program that, on a watershed 

scale, includes the following features: 

(A). Installation of stream flow ga.uging and recording devices at key locations within 
each stream basin for determining compliance with bypass flow requirements 
and current level of impairment; 

(B). Separate schedule for routine, random compliance inspections for each 
watershed, which is based upon the level of impairment and sensitivity of 
anadromous salmonid habitat; 

.(C). Requirement that applicants develop and implement measures that will ensure 
compliance with bypass terms, and a specific recommendation of "passive" 
bypass facilities; and 

(D). Procedure for documenting that bypass facilities have been installed and are 
. being maintained. 

See Ex. 3, pp. 11-12. 

68. A.B. 2121 requires that, by January 1,2007, the State Water Board shall adopt 

instream flow guidelines for these coastal streams in accord with water quality standards for 

the purpose of water rights administration. See Water Code § 1259.4(a)(I). Prior to such 

formal adoption, the Board may consider the 2002 Joint Guidelines. [d. § 1259.4(b). 

Schedule 

69. The State Water Board does not publish a schedule for next steps (other than a 

protest, as subject to Water Code sections 1302 and 1333), publication of a CEQA document, 
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or its own final action on an application once filed. Accordingly, even though many of the 

pending applications for the streams at issue in this Petition were fIled more than five years 

ago, the applicants and protestants do not have any information when next steps will occur. 

See Griffin Declaration, Ex. 2, '25. 

70. Again, we believe that it is helpful to consider the State Water Board's 

corrunents in the context of reforming hydropower regulation. It asked FERC to establish and 

enforce a schedule in its licensing proceedings for hydropower projects. "Lack of 

accountability for applicants to meet project schedules [under the then-existing rule] is the 

single greatest reason that project relicensing is delayed." ILP Comments, p. 32. 

71. A.B. 2121 requires that the Board shall annually prepare a written chart that 

shows the status of each pending application within the Geographic Scope of this Petition, any 

actions taken in the preceding year, proposed actions in the subsequent year, and proposed date 

for final action. Water Code § 1259.2(a). The Petitioners welcome this greatly needed reform 

and, as stated in paragraph 6, view this Petition as a vehicle to assist in implementation. 

However, A.B. 2121 does not answer the next question: what is an appropriate period for 

processing a water rights application within this Geographic Scope? 

E. Registration of SmaIl Domestic Uses and Livestock Stockponds 

72. A short-form process applies to small domestic uses (not to exceed 4,500 

gallons/day or 10 acre-feet/year) or livestock ponds (same). See Water Code§§ 1228.9; 

1228.1(b), (c). First, the property owner completes and fIles a basic application form, 

including Fish and Game Information Form. The latter requires the applicant to contact the 

DFG Water Rights Coordinator for the applicable region where the diversion will be located. 
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DFG may impose conditions on the diversion. Pursuant to Water Code section 1228.3(c), the 

State Water Board publishes a monthly list of registrations. See List of Small Domestic Use 

Registrations for Counties 1990-2004 (Ex. 14), List of Livestock Stockpond Registrations for 

Counties 1990-2004 (Ex. 15). A protest may be filed against a livestock stockpond 

registration, but not a small domestic use registration.2 The State Water Board does not 

require a licensed engineer to prepare the plan for a small domestic use or livestock stockpond. 

It does not conduct CEQA review of the registrations. Personal Communication, Jeff 

Newman, SWRCB (Mar. 2, 2004). Its policY is that such registrations are ministerial actions 

exempt from CEQA processing under CEQA Gnidelines § 15268. See id. It does not, as a 

matter of practice, perform any inspection of the completed diversion facilities to confirm 

consistency with the information provided in the registration. See id. 

73. Unlike water permit applications, the State Water Board has approved small 

domestic use and livestock stockpond registrations expeditiously in the Central Coast streams. 

The Joint Guidelines Peer Review expressed concern that such registrations may. have 

significant cumulative impacts on small streams. See Joint Guidelines Peer Review, (Ex. 10), 

p. 10 n. 4. 

F. Approvals by the Department of Fish and Game 

74. DFG has independent authorities to approve and condition any facility or 

activity that alters stream flow or channel or affects fish passage. 

Section 1603 Streambed Alteration Agreement 

2 "The folio wing is a list of Small Domestic Use Registrations fIled with the SWRCB, Division of Water 
Rights during May of 2003. This list is provided for information purposes. Protest or objections are not allowed 
for small domestic use registrations (California Code section 1228.3(c»." Small Domestic Use Registrations 
Filed in May 2003, available at http://www.waterrights.ca.gov/aDP/ication/appnot/DOMESTIC%20June2003.pdf. 
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75. Section 1603 of the Fish and Game Code requires that a property owner notify 

DFG before commencing any substantial diversion or obstruction of the natural flow of a 

stream (including river or lake), or any substantial change to the bed, bank, or channel. Upon 

determining that such modification will have a substantial impact on flow, or the form or 

function of the stream, the owner and DFG will negotiate an agreement that includes any 

measures necessary to protect fish and wildlife. See id. The diversion or other activity may 

commence only once the agreement is final. 

76. DFG issued nearly 1,800 Streambed Alteration Agreements to property owners 

in Mendocino County in the past 10 years. See "List of Streambed Alteration Agreements 

issued to Property Owners from January 1993 to April 2003" (Ex. 16). DFG did not review 

such agreements under CEQA prior to Mendocino Environmental Center v. DFG (No. CV 

76761) (Feb. 3, 1999). Thereafter, the number of Section 1603 notices dropped substantially. 

See Ex. 16. 

77. We have not located any written guidelines that explain: (A) how DFG 

determines the level of protection that is "necess ary" under Section 1602; (B) how DFG will 

coordinate with State Water Board in implementing Title 14 sections 750-781.5 of the 

California Code of Regulations, in the environmental review for a decision under Section 

1602;3 or (C) how any required measure will be monitored to assure compliance. 

Section 5901 Prohibition on Impediment to Fish Passage 

3 The regulations state "earl y consultation shaH include aU responsible agencies, • but it does not provide 
any procedures for accomplishing early consultation. 14 CCR § 758. DFG will circulate the results of the Initial 
Study to the agencies for their comments and regulations for the proposed Negative Declaration. See id. The 
Fish and Game Code likewise does not provide any specific procedures to assure early and adequate consultation 
for any projects for which DFG is a lead agency. 
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78. Section 5901 of the Fish and Game Code provides, "it is unlawful to con struct 

or maintain in any stream in Districts 1, Ph, 2,2~ ... any devicwr contrivance which prevents, 

impedes, or tends to prevent or impede, the passing of fish up and down stream. " 

79. Districts 1, l'h, 2, and 212 include the Counties named in this Petition. See Fish 

and Game Code §§ 11001 - 11007. 

80. We have not located any written guidelines that explain: (A) whetherDFG 

considers existing devices or contrivances that impede passage in Central Coast streams to 

comply with Section 5901; or (B) how DFG will coordinate with State Water Board in the 

environmental review for a decision under Section 5901. See Fish and Game Code; 14 CCR 

§§750-781.5. 

Section 5930 Inspection of All Dams 

81. Section 5930 requires: "The department shall, fr om time to time, examine all 

dams in all rivers and streams in this State naturally frequented by fish." 

82. Section 5931 requires that, if the Fish and Game Commission fmds, "the re is 

not free passage for fish over or around a dam," DFG will " ... cause plans to be furnished for 

a suitable fishway, and order in writing the owner of the dam to provide ... a durable and 

efficient fishway...... . 

83. Section 5900(a) defines dam to include "all artificial obstruct ions." 

84. We have not located any written guidelines that explain: (A) DFG's schedule 

for inspection of dams in the Central Coast streams; (B) whether DFG considers Section 5931 

to apply to these streams, in light of the prohibition in Section 5901; or (C) how any fishway 

requirement will be monitored to assure compliance. 
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Section 5937 Requirement for Adequate Flow 

85. Section 5937 provides: 

"The owner of any da m shall allow sufficient water at all times to pass through 
a fishway, or in the absence of a fishway, allow sufficient water to pass over, 
around or through the dam, to keep in good condition any fish that may be 
planted or exist below the dam. During the minimum flow of water in any river 
or stream, permission may be granted by the department to the owner of any 
dam to allow sufficient water to pass through a culvert, waste gate, or over or 
around the dam, to keep in good condition any fish that may be planted or exist 
below the dam, when, in the judgment of the department, it is impracticable or· 
detrimental to the owner to pass the water through the fishway. " 

86. This statute, and its predecessors dating to 1872 (see Fish and Game Code § 

5937, "Notes, Histo rical Derivation"), apply to diversion involving (A) a dam, defined as an 

artificial obstruction and (B) any claim of right. 

87. We have not located any written guidelines that explain: (A) how DFG 

determines the flow schedule necessary to maintain the good condition of the fishery 

downstream; (B) how DFG will coordinate with State Water Board in the enviroumental 

review for a decision under Section 5937; or (C) how any required measure will be monitored 

to determine compliance. 

Section 6100 Requirement for Screened Diversion 

88. Section 6100 provides that, after 1971, no diversion may occur from a water 

with a steelhead or coho salmon fishery until DFG has: (A) received notice from the diverter; 

(B) investigated whether the diversion may be deleterious to these fisheries; and if so, (C) 

determined measures necessary to protect these fisheries. The diversion may commence only 

once these measures have been incorporated into the plan and construction of such diversion. 
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89. We have not located any written guidelines that explain: (A) how DFG 

determines the level of protection necessary to protect the fishery as required by Section 6100; 

(B) how DFG will coordinate with State Water Board in the environmental review for a 

decision under Section 61007; or (C) how any required measure will be monitored to 

determine compliance. 

G. County Permits 

90. Each of the Counties included in the Petition requires a form of land use permit 

(such as a grading permit) for land use associated with a diversion outside of the streambed. 

91. All of the Counties named in the Petition have adopted Chapter 70 of the 

Uniform Building Code (UBC),.which establishes: (A) rules for excavation, grading, and 

earthwork construction; (B) administrative procedures for issuance of permits; and (C) 

procedures for inspections and approval of plans. See UBC, Chapter 70, § 7002 (1991). Most 

permits issued by the Counties for ponds, darns, and reservoirs are classified as exempt or 

regular grading. 

92. We focus on Mendocino County, which we believe is generally representative 

of the other Counties so included. 

Pond Exemptions 

93. Under the UBC, a grading permit is not required when a project is approved by 

the building official as grading in an "isolated, s elf-contained area, and determined to pose no 

danger to private or public property." UBC, Chapter 70 § 7003. Due to the rural nature of 

much of the Counties named in the Petition, these criteria are over broad. According to the 

criteria, a pond may be exempt even though more than 5,000 cubic yards of material is moved 
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in the course of construction. [d.; letter from Chris Warrick, Chief Building Inspector, 

Mendocino County, to Fred and Alberta Zmarzly (Aug. 16,2000) (Ex. 17) (approving 

exemption for pond located in drainage and requiring approximately 5,000 cubic yards of 

material to be moved); letter from Chris Warrick, Chief Building Inspector, Mendocino 

County, to Marietta Vineyards LLC (Feb. 23, 2000) (Ex. 18) (approving exemption for pond 

located in drainage and requiring approximately 24,400 cubic yards of material to be moved). 

94. The Counties have adopted different guidelines and regulations for reviewing 

. permit applications. In Mendocino, an application for a pond exemption involves the 

following steps. First, the applicant submits a building permit application form to the 

County's Planni ng and Building Services Department (Building Department). Then, upon 

receiving the application for an exempt pond, the Building Department sends a building 

inspector to inspect the project. The Building Department does not have any written office 

policy, regulation, or ordinance according to which inspectors conduct their inspection and 

prepare their reports. See memo from Scott Ward, Building Inspector II, Mendocino County, 

to Chris Warrick, Chief Building Inspector, Mendocino County (Ex. 19). Next, the Chief 

Building Inspector renders a decision on the application based on the Building Inspector's 

report. Finally, if the Chief Building Inspector approves a proposed pond, there is no follow­

up inspection to ensure that the proposed plans were followed. 

95. By contrast, Marin and Napa counties forward permit applications to their 

respective planning departments for environmental review. But, like the other counties, they 

do not require post-construction inspection to ensure compliance with the proposed plans. 
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Grading Permits 

96. An application for a regular grading pennit (grading not in excess of 5,000 

cubic yards) involves more detailed review: A complete application for a regular grading 

permit includes "a plan in sufficient clarity to in dicate the nature and extent of the work. " 4 

UBC § 7006(g). Signature by a licensed engineer is not mandatory. See id. § 7014(a), § 

7006. The steps that follow track the pond exemption process. 

Environmental Review 

97. As a matter of policy, Mendocino, Humboldt, and Sonoma Counties hold that 

issuance of permits for pond exemptions and regular grading are not subject to CEQA because 

they fall under the statutory exemption for ministerial projects, which "in volve little or no 

personal judgment by the public official as to the wisdom or manner of carrying out the 

project." CEQA Guidelines §§ 15268, 15369; see also letter from Harry M. Schueller, Chief, 

Division of Water Rights, SWRCB, to Rosalind Peterson (April 6, 2001) (Ex. 20). 

98. By contrast, Marin and Napa Counties forward applications for grading permits 

to their respective planning departments for environmental review. Napa County initiated 

CEQA review in response to a suit filed by the Napa County Chapter of the Sierra Club. 

99. The Counties do not require proof that the applicant has: (A) complied with all 

other relevant state regulations or submitted the necessary applications; or (B) notified DFG, 

NOAA Fisheries, or the State Water Board of any intention to store or divert water. See, e.g., 

Humboldt County, Title III Land Use and Development Division 3, Building Regulations 

Section 331-12(E). 

• We have been unahle to locate any standards that describe what constitutes 'sufficient clarity." 
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100. The State Water Board has requested that every County notifY property owners 

that any diversion of water, except under existing rights, prior to obtaining a permit or 

registration from the Board, is unlawful. See letter from Harry M. Schueller, Chief, Division 

of Water Rights, SWRCB, to Chairmen of the County Boards of Supervisors and Regional 

Director of NRCS (July 28, 20(0) (Ex. 21); see also letter from James W. Kassel, SWRCB, to 

Raymond Hall, Building Department, Mendocino County (Feb. 27, 2(02) (Ex. 22). The State 

Water Board has stated that many pumping facilities, ponds and reservoirs permitted by the 

Counties had been constructed without proper water rights. See id. It further stated that many 

property owners claimed that the Counties had not informed them of the water rights 

regulation. See id. 

H. Enforcement Proceedings to Correct Unauthorized Diversions 

101. A large but unknown number of unauthorized diversions occur in the Central 

Coast streams. 

102. Most of the pending permit applications in the Petition's Geographic Scope are 

probably for unauthorized diversions. See Griffm Declaration, Ex. 2, , 3 O. In the Watershed 

Investigation Program (WIP) in 1998, the State Water Board determined that approximately 69 

percent of the reservoirs identified by the investigation in the Navarro watershed were 

unpermitted.' See State Water Board, Order WR 2000-03 (April 26, 2000) (Ex. 23). It later 

determined that approximately 77 percent of the reservoirs identified by the investigation in the 

Maacama watershed were unpermitted. See State Water Board, Order WR 2000'{)6 (June 15, 

2(00) (Ex. 24). DFG has referenced "profligate unauthorized diversion s now occurring in 

Given the fact investigators·used GIS maps from 1991, it is likely the investigation did not uncover a 
number of newer, unauthorized diversions. 
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Mendocino County," and we have reason to believe this is the case throughout the Petition 

scope. Letter from Robert W. Floerke, Regional Manager, DFG, to Edward C. Anton, Chief, 

Division of Water Rights, SWRCB (May 28, 2(03) (Ex. 25), p. 2. 

103. In some instances, unauthorized diversions have continued for decades. 

"In your letter you ask why protests have been accepted against your project 
when these reservoirs have been in existence since the 1960s and no objections 
were received during construction. It is my understanding that these reservoirs 
have been storing water without a valid basis for right for over 40 years and that 
this application was filed in order to legalize the use of water as described in 
your application" (emphasis added). 

Letter from Division of Water Rights, SWRCB, to Ash Creek Vineyards (Oct. 22, 2(02); see 

Ex. 26. 

104. We address enforcement to prevent unauthorized diversions as follows: (A) 

Watershed Investigation Program (paragraphs 105-106), (B) Administrative Civil Liability and 

related remedies initiated by the State Water Board (paragraphs 107-115), (C) responses to 

complaints filed by third parties before the State Water Board (paragraphs 116-117), and (D) 

enforcement proceedings by DFG (paragraphs 118-120), State Lands Commission (paragraph. 

121), NOAA Fisheries (paragraph 122); and Counties (paragraph 123) under their independent 

authorities . 

Watershed Investigation Program 

105. The State Water Board has undertaken WIP since 1998. This compliance 

program includes the following steps: (A) reviewing satellite phOtos to locate reservoirs; (B) 

determining whether an apparent claim of right exists for each such reservoir; (C) notifying 
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each property owner for which no apparent claim of right exists; and (D) directing the 

landowner to state a claim of right or file an application. 

106. As a matter of practice, the State Water Board selects four watersheds for 

investigation throughout the entire State in any given year. Since 1998, to our knowledge, it 

has only completed two such investigations within the Geographic Scope: namely, Maacama 

Creek and Navarro River watersheds. There are many hundreds of streams (including 

tributaries) that are anadromous fish habitat in the Central Coast ESU. The Petition's 

Geographic Scope is larger than New Hampshire, New Jersey, Connecticut, Delaware, and 

Rhode Island. At this pace, the State Water Board will complete the first inspection of all such 

watersheds within this scope at an unknown date more than a decade hence. 

Administrative Civil Liability and Other Compliance Remedies Initiated by State 
Water Board 

107. Under Water Code section 1052, the State Water Board may impose an 

Administrative Civil Liability (ACL) up to $500/day of unauthorized diversion. This is a form 

of civil penalty, subject to judicial review, for trespass on this public property. Pursuant to 

Water Code section 1055.3, " [iJn determining the amount of civil liability, the board shall 

take into consideration all relevant circumstances, including, but not limited to, the extent of 

harm caused by the violation, the length of time over which the violation occurs, and the 

corrective action, if any, taken by the violator. " 
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108. The State Water Board does not have written penalty standards under Section 

1055.3. By contrast, CalEPA has adopted such a policy for RCRA violations, in order to 

motivate compliance.6 See 42 U.S.C. § 6928. 

109. As a matter of practice, the State Water Board does not impose ACL for an 

unauthorized diversion if the property owner, once caught, applies for a water right permit. 

"[There is a n]e ed to encourage owners of unpermitted diversions to file applications to enable 

identification and rectification of aity shortcoming in water rights. Enforcement may penalize 

such curative conduct, which reduces the amount and accuracy of water use information. " 

State Water Board, "Analysis of Water Rights Process and Procedures, Water Rights 

hnprovement Project" (Aug. 27, 2002), p. 4. 

110. For example, in the course of the Navarro WIP, the State Water Board imposed 

ACL on only one property owner. That owner stored water diverted from an unnamed stream 

in an unpermitted reservoir. See Ex. 23, p. 4. The State Water Board fonnd that the 

unauthorized diversion had continued since at least 1991 despite repeated warnings; the State 

Water Board imposed an ACL of $2,000. See id., p. I. The statutorily permitted ACL for 

that period of time could have been in excess of $1.6 million. 

111. DFG has objected that this penalty practice motivates unauthorized diversions. 

"The already profligate unauthorized divers ions now occurring in Mendocino County will 

• Violations of RCRA are subject to penalties of $25,000 per day of noncompliance for each violation. 
See 42 U.S.C. § 6928. The EPA has stated, "[a]n effective hazardous waste enforcement program should 
impose penalties that remove the economic advantage of noncompliance with regulations and also reflect the 
gravity and duration of violations." EPA, Further Improvements Needed in the Administration of RCRA Civil 
Penalties, availoble at http://www.epa.gov/oigearthlreportsIl997/rpensum.htm. 
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continue to flourishunless there is active SWRCB enforcement of the Water Code." Ex. 25, 

p. 2. The Peer Review took a similar position: 

"The presence of many unauthorized diversions, some of long standing, creates 
a dilemma for the SWRCB. On the one hand, effective government depends on 
the consent of the governed, and taking too strong a position against people who 
honestly do not realize that they need a permit for their diversions is likely to be 
counterproductive. On the other himd, taking too weak a position invites non­
compliance, and deals with the problem at the expense of the public trust. We 
are not confident that there is a good resolution to this dilemma, but a vigorous 
program to identify unauthorized diversions and bring them into the water rights 

. process would be an important step in the right direction. If the problem is 
ignored it will only get worse ... 

Ex. 11, p. 10. 

112. As another recent example, the State Water Board issued an ACL complaint 

against Omnium Estates located in the Russian River watershed in November 2002, alleging 

violation of Water Code section 1052(a). See U Notice of Pubic Hearing for Complaint No. 

252.5-31" (Mar. 21, 2003). In the course ofa compliance inspection in 2001, State Water 

Board staff observed Omnium's property was pi anted in a mature vineyard and that an 

offstream reservoir constructed on the property was storing water. See id., p. 2. Based on 

aerial photographs, staff concluded the reservoir had been constructed prior to July 1993. See 

id. Omnium failed to fIle a permit application, despite repeated warnings from State Water 

Board staff. See id. The State Water Board proposed an ACL liability of $3,000. This did 

not even cover the costs of the State Water Board's investi gation. In its comments, DFG 

stated: "future enforcem ent efforts should include stronger disincentives to illegal water use in 

order to ensure that the resource impacts of water projects are eventually mitigated by 

appropriate and effective permit conditions." Ex. 25, p. 1. More specifically: 
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"The $3,000 imposed results in an amount of ap proximately $7.50 per day for 
each trespass after notification. We question the economic deterrent value of 
this amount and believe it sends a message to other unauthorized diverters that 
illegal water use is an acceptable and economic alternative to the more costly 
and restrictive lawful permitting process .. , It also appears that, after paying the 
ACL and submitting the required water rights application, this diverter is tacitly 
being allowed to continue diversions without penalty until the completion of the 
required California Environmental Quality Act (CEQA) review prior to permit 
issuance. If this is the case, the argument for the ACL acting as a disincentive 
to unauthorized diversions is further eroded." 

[d., p. 2. 

113 . As a matter of practice, the State Water Board has not required that the 

property owner who has undertaken an unauthorized diversion include in the corrective permit 

application any measure to remedy the past adverse impacts on the stream and fish and wildlife 

resources. 

114. The State Water Board may issue a cease-and-desist order against an 

unauthorized diversion. See Water Code § 1831 et seq. As a matter of practice, it does not 

issue such order in that circumstance provided the property owner fIles a permit application. 

The unauthorized diversion thus may continue unabated without mitigation until the State 

Water Board takes final action on such application. To our knowledge, the State Water Board 

has not scheduled [mal action on any of the pending applications. See Griffin Declaration, Ex. 

2, "25,27,28. 

115. DFG has objected that allowing an unauthorized diversion to continue during 

review of a permit application will result in unlawful degradation of the environmental baseline 

used to determine the permit conditions. See Ex. 25, p. 2. In other words, since the State 

Water Board conditions a permit to prevent degradation of beneficial uses which exist at the 
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time of permit issuance, a permit does not require mitigation for any preexisting degradation 

caused by the unauthorized diversion. Thus, for a permit application which, as filed in 1994, 

includes an already constructed dam and diversion, the State Water Board will condition the 

permit to prevent degradation from 2004 forward and will disregard the degradation caused by 

the unauthorized diversion between 1994 to 2004 ... 

Complaints Brought by Tblrd Parties before State Water Board 

116. Any person may file a complaint before the State Water Board seeking a cease­

and-desist order or ACL. See 23 CCR § 820; "I nformation Pertaining to Investigating Water 

Right Complaints in California" (Dec. 2003), available at 

http://www.waterrights.ca. gov!forms/compBooklet.pdf (Investigating Complaints). According 

to this program, a complaint will be dismissed unless it includes prima facie proof that: (A) 

there are valuable public trust resources in .the stream; (B) unauthorized diversion by the 

defendant adversely affects these resources; and (C) modification or termination of diversions 

from the stream would benefit public trust resources. See id., at pp. 4-5. The State Water 

Board will not provide relief on such it complaint unless the complainant provides this proof. 

[d.; see also letter from Edward C. Anton, Chief, Division of Water Rights, SWRCB, to 

Robert W. Floerke, Regional Manager, DFG, p. 3 (July 7,2(03) (Ex. 27) ("unless we have 

substantial evidence, which shows that an applicant's divers ion causes specific harm, the 

Division may allow the diversion to continue"); email fromChuckRich.Chief. Complaints 

Unit, SWRCB, to Alan Levine (Aug. 8,2(03) (Ex. 28) ("If the necessary evidence is not 

available, I doubt there is much we can do to establish and enforce minimum flow standards"). 
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117. This burden of proof means that a complaint is generally an ineffective 

procedure to address an unauthorized diversion, since a complainant cannot gain access 

without the property owner's consent. See email fromChuckRich.Chief. Complaints Unit, 

SWRCB, to Alan Levine, complainant, (Sept. 10, 2003) (Ex. 29) ("unless I were to initiate 

my own investigation in the meantime to determine where water is being used (which would be 

difficult due to workload requirements and the fact that 1 don't know the area and have NO 

right to trespass on the Stornetta ranch or any other private property"); see also letter from 

Robert Swain to David LaBrie, SWRCB (April 11, 2002) (Ex. 30), p. 1 ("all VU"ee.of these 

ponds are located on private property with no public access, to gather the pictures and 

information [complainant] says she submitted she or her agents would have needed to enter 

and trespass"). 

Enforcement Proceedings by DFG under Fish and Game Code 

118. DFG has several independent authorities under Fish and Game Code sections 

160 1, 5901, 5937, and 6100 to prevent unauthorized diversion of water and degradation of 

riparian habitat. These statutes provide for: (A) compensation for damages to the fish and 

wildlife resources, in an amount equal to the detriment to this public property (see, e.g., Fish 

and Game Code § 2014(b»; (B) civil penalties up to $25,000 per violation (see id., § 1603.3); 

and (C) criminal penalties (see id., § 12000). 

119. However, relief under these statutes is available only in a judicial case that the 

Attorney General or District Attorney brings for the relevant County. See, e.g., Fish and 

Game Code § 1603.3; letter from Tom Pedersen, Regional Patrol Chief, DFG, to Rosalind 

Peterson (May 2, 2001) (Ex. 31). Prosecution of unauthorized diversions under these statutes 
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is rare. Such prosecution is not a priority for a typical District Attorney, given the caseload of 

crimes against persons and other competing priorities. DFG wardens do not have the time, 

expertise or other resources to develop the evidence necessary for such a prima facie case. 

Staff is limited for the Central Coast streams, and their priority tends to be poaching. See 

Griffin Declaration, Ex. 2, ~ 34. DFG does not have a written procedure for enforcement of 

the Fish and Game Code against unauthorized diversions. DFG wardens are often refused 

access to property absent a Court order. Id. 

120. Twenty-six years ago, the Legislature found: 

" ... the departmeIit has in the past not been properly funded. The principal 
cause has been the fixed nature of the department's revenues in contrast to rising 
costs resulting from inflation. This lack of funding has prevented proper 
planning and manpower allocation. The lack of funding has required the 
department to restrict warden enforcement and to defer essential repairs to fish 
hatcheries and other facilities. The lack of secure funding for fish and wildlife 
activities other than sport and commercial fishing and hunting activities has 
resulted in inadequate nongame fish and wildlife protection programs. " 

Fish and Game Code § 710. Time has not changed these findings. We are aware of no cases 

brought by DFG against unauthorized diversions from Central Coast streams in the past ten 

years. See Griffm Declaration, Ex. 2, ~ 34. 

Enforcement Proceedings by State Lands Commission under Public Resources Code 

121. State Lands Commission has independent authorities to obtain civil damages 

and injunction against unauthorized use or occupancy of the ungranted submerged lands. See 

Pub. Resources Code § 6224.1. These authorities may reach diversion or storage facilities. 

However, we have been unable to determine whether the State Lands Commission has 

completed the survey required by Public Resources Code section 6370.2 to determine the 
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locations of such trust lands in the Petition's area. We are also unaware of any enforcement 

proceedings brought on behalf of the State Lands Commission against unauthorized diversions 

from Central Coast streams in the past ten years. 

Enforcement Proceedings by NOAA Fisheries under Endangered Species Act 

122. NOAA Fisheries has independent authority to prosecute take of listed fish in the 

Central Coast streams. See 16 U.S.C. § 1540, Final4(d) Rule, 65 Fed. Reg. 142,422 (July 

10, 20(0). We are aware of only a handful of cases brought by NOAA Fisheries against 

unauthorized diversions from these streams in the past ten years. See Griffin Declaration, Ex. 

2, , 34. No administrative remedy is available, and exclusive venue for an enforcement case 

lies in U.S. District Court. See 16 U.S.C. § 1540(g). NOAA Fisheries only has two or three 

enforcement staff within the Petition's Geographic Scope. See Griffm Declaration, Ex. 2, , 

34. U.S. Department of Justice, which would represent NOAA Fisheries in such enforcement 

cases, also has its own significant budgetary limitations. Property owners have denied access 

to NOAA Fisheries staff for the purpose of inspections, absent court order. . Finally, any 

enforcement case must prove with scientific evidence that the diversion was a direct cause of 

take. In short, State agencies may not rely on federal enforcement cases to prevent or remedy 

unauthorized diversions in Central Coast streams. 

Enforcement Proceedings by Counties 

123. The Counties named in the Petition rely upon UBC 70 to regulate grading 

activities. The Mendocino Grand Jury has stated that the UBC does not address erosion 

prevention or water quality protection. See" 1998-1999 Mendocino County Grand Jury Final 

Report," available at htto;//www. co. memiocino. ca. us/gramijury/Compiete%2098-
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99%20Final%20Report.pd{. p. 27. Further, "[t ]here seems to be little enforcement of UBC 

70 which states that a permit is necessary for the movement of more than two cubic yards of 

soil." [d. 

V. 
CLAIMS FOR RELIEF 

124. These claims state the legal basis for our request that the State agencies reform 

their guidelines and procedures for water rights regulation on the Central Coast streams, as 

specifically recommended in Section VI. However, before stating the specific claims, we 

respectfully address possible defenses against such reform, as raised by several agencies in 

individual proceedings. Such defenses, which maintain the status quo in Central Coast 

streams, do not comply with the spirit or the letter of applicable laws, and specifically, will not 

contribute to the recovery of the listed fisheries to good condition as required by State laws and 

the ESA alike. 

125. It is no defense that the exact impacts of unauthorized diversions vary by stream 

and have not been precisely quantified. The'best scientific evidence (including NOAA 

Fisheries' Ii sting notices under the ESA) confirms that such diversions are a significant and 

worsening cause of the. threatened condition of these fisheries. The 2002 Joint Guidelines 

concur. Likewise, unauthorized diversions cause loss ofriparian habitat necessary for 

wildlife. The public trust doctrine and other State laws require effective regulation of water 

diversions, whether on a navigable river or non-navigable tributaries, to protect fishing, 

navigation, and other beneficial uses. 
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126. The Gold Run Ditch case is a useful precedent for the reform of guidelines and 

procedures that we seek through this Petition. See People of the State of California v. Gold 

Run Ditch and Mining Company, 66 Cal. 138, 146-47 (1884). There, the California Supreme 

Court prohibited hydraulic mining that had resulted in discharges of soil and other debris into 

non-navigable tributaries, eventually impairing navigation in the Sacramento River. The Court 

confirmed that the public trust prohibits actions, even located on private lands distant from 

navigable waters, that impair navigation. 

"As a navigable river, the Sa cramento is a great public highway, in which the 
people of the State have paramount and controlling rights. These rights consist 
chiefly of a right of property in the soil, and a right to the use of the water 
flowing over it, for the purposes of transportation and commercial intercourse. 
'" To makeuse of the banks of a river for dumping places, ... is an 
encroachment upon the soil of the latter, and an unauthorized invasion of the 
rights of the public to its navigation; and when such acts not only impair the . 
navigation of a river, but at the same time affect the rights of an entire 
community or neighborhood, or any considerable number of persons, to the free 
use and enjoyment of their property, they constitute, however long continued, a 
public nuisance. " 

[d. at 146-147. 

127. While the miners had acted independently and separately, and while their 

individual actions may have been "slight" or "s carcely appreciable," the "common result" 

was impairment of navigation on the Sacramento River. Accordingly, they were jointly and 

severally liable for the public nuisance, and subject to a "coordinate remedy .... " [d. at 149-

50. 

128. The Court imposed a new regulation of hydraulic mining even though such 

mining was otherwise consistent with local custom and State law. 
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" ... [A] legitimate private business, founded upon a local custom, may grow 
into a force to threaten the safety of the people, and destruction to public and 
private rights; and when it develops into that condition, the custom upon which 
it is founded becomes unreasonable, because [sic] dangerous to public and 
private rights, and cannot be invoked to justify the continuance of the business 
in an unlawful manner .... Accompanying the ownership of every species of 
property is a corresponding duty to so use it as that it shall not abuse the rights 
of other recognized owners. Upon that underlying principle, neither State nor 
Federal legislatures could, by silent acquiescence, or by attempted legislation, 
... divest the people of the State of their rights in the navigable waters of the 
State for the use of a private business, however extensive or long continued." 

[d. at 151. These words in 1884 ring as true today. 

129. Property owners undertaking unauthorized diversions will bear additional costs 

to come into compliance. As the California Supreme Court held in the Mono Lake Cases: 

"We recognize the. substantial concerns voiced by Los Angeles - the city's 
need for water, its reliance upon the 19.40 [SWRCBl decision [granting the 
water rights], the cost both in terms of money and environmental impact of 
obtaining water elsewhere. Such concerns must enter into any allocation 
decision. We hold only that they do not preclude a reconsideration and 
reallocation which also takes into account the impact of water diversion on the 
Mono Lake environment. " 

National Audubon, 33 Ca1.3d at 447. Plainly, the State agencies here should adopt guidelines 

and procedures that protect trust uses while minimizing such compliance costs. In this respect, 

the Central Coast streams are similar to other areas throughout the State, notably Southern 

California. Los Angeles and other appropriators have taken many measures on their own 

budget, such as use of reclaimed water, necessary to reduce their historical levels of diversions 

and now bear the costs and share the benefits of such balanced management of water 

resources. 

130. The reforms recommended in Section VI will require significant effort by the 

I State Water Board and other public agencies, at a time of extraordinary budgetary limitations. 

I 
I 
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However, that merely restates the problem. These budgetary limitations are a direct cause for 

the status quo where permit applications pend for many years and where unauthorized 

diversions of California's most precious natural resource are the rule rather than the 

exception. The problems will worsen in the absence of the good government reforms sought 

here. 

131. These budgetary limitations are nothing new, although the severity may be. As 

discussed in paragraph 120, the Legislature acknowledged in 1978 that DPG's budgets had 

consistently frustrated adequate enforcement of the Fish and Game Code. It even codified that 

acknowledgement. As stated in paragraph 50, in 1988 the State Water Board had only one 

staffer to manage field inspections, and the situation today is not materially better. We are 

fully prepared - and we hope that the State agencies will agree - to develop innovative 

guidelines and procedures that will be within the agencies' respective cap acities and will 

assure effective regulation of diversions from in the Central Coast streams. Failure to achieve 

such reform will cause further harm to the public trust as well as private property owners, who 

will face continual regulatory uncertainty because the State Water Board has not takenfmal 

action for any of the pending permit applications for at least a decade. 

132. We organize our claims below by agency. Section V.A states claims that run 

equally to each agency; Section V.B, State Water Board; Section V.C, DFG; Section V.D, 

State Lands Commission; and Section V.E, the Counties within the Petition's Geographic 

Scope. 
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A. Claims Running to All State Agencies 

Claim One. The State Agencies Have Not Protected The Public Trust Uses Of The 
Central Coast Streams Against Unauthorized Diversions. 

133. Waters, submerged lands (up to the high water mark), and fish and wildlife 

resources are public properties. The public trust doctrine requires protection of the trust uses 

to the extent feasible. See National Audubon, 33 Cal.3d 419,446-7; see also illinois Central 

R.R. Co. v. Illinois, 146 U.S. 387, 436-37, 457 (1892); Water Code § 1201. 

134. Unauthorized use of such public properties is trespass. 

135. There is a worsening pattern and practice of unauthorized diversions from 

Central Coast streams. 

136. These diversions are a significant cause for the threatened condition of the coho 

and steelhead fisheries in these streams. 

137. The State agencies named in this Petition have abused their discretion by not 

acting jointly to prevent or correct this pattern and practice of unauthorized diversions from 

these streams. 

Claim Two. The State Agencies Have Not Adopted Adequate Procedures For 
Coordinated Environmental Review Of Water Right Permit And Related 
Applications. 

138. CEQA requires that each public agency adopt procedures necessary for the 

"orderly evaluation" of a project preparatory to adoption of feasible mitigation of any 

significant adverse impacts. CEQA Guidelines § 15022(a). Among other things, such 

procedures are intended to provide for: (A) deliberate determination which agency will be the 

lead agency, and what responsibilities will be assumed by the responsible or trustee agencies 
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(id., § 15051); (B) the timely preparation of a single environmental document that will serve as 

the basis for all regulatory approvals (id., § 15050(a»; and (C) pro-active consultation between 

the lead and responsible agencies in the course of preparing that document, beginning before 

the first application is filed (id., §§ 15022(a)(5), 15060.5). 

139. These State agencies have not adopted a MOU or .other standing procedures f.or 

effective cooperation in the preparation of the environmental document related to applicati.ons 

for water right permits and related regulatory appr.ovals under the Fish and Game Code, Public 

Resources Code, Government Code, and local ordinances. 

140, There are at least 276 pennit applications pending in the Central Coast streams. 

The workl.oad will increase in the foreseeable future, particularly if and as applications are 

filed to correct unauthorized diversions. As discussed above, DFG and NOAA Fisheries have 

frequently objected that the absence of certain standing procedures for inter-agency 

c.o.ordination, including filing notice fr.om the applicants, interferes with their effective 

participation in the proceedings before the State Water B.oard. In tum, the State Water B.oard 

has als.o .objected t.o inadequate notice and .other procedures by the C.ounties in their pr.ocessing 

.of land use applicati.ons. The State agencies have apused their discreti.on under CEQA by 

failing t.o ad.opt standing pr.ocedures t.o c.o.ordinate envir.onmental review .of water diversi.ons. 

B. Claims Running to State Water Board 

Claim Three. State Water Board Does Not Have An Adequate Procedure To 
Assure Timely Action On Water Right Permit Applications. 

141. Under Water Code secti.on 1250, the State Water B.oard "shall consider and act 

upon all applications f.or permits to appropriate water and shall d.o all things required .or pr.oper 
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related to such applications." This statute creates an implied duty of timely action of a given 

permit application.7 The State Water Board has not adopted a written procedure under which it 

sets the schedule to process each permit application. 

142. Under CEQA, each lead agency "shall adopt time limits to govern ... 

implementation...... CEQA Guidelines § 15100. CEQA states specific deadlines for review of 

an application for completeness and subsequent steps in preparation of the environmental 

document. See id., §§ 15101-15112. The State Water Board has not adopted such time limits 

for the purpose of action on each permit application. 

143. As a matter of practice, the State Water Board does not publish a schedule that 

shows status, past actions, future actions, and deadline (or even target date) for decision, for a 

pending permit application. Since 1990, uncerta~ty about the schedule for action on permit 

applications has encouraged the pattern and practice of unauthorized diversions in Central 

Coast streams. 

144. A.B. 2121 requires the State Water Board to henceforth publish a schedule for 

its action on each permit application within the Petition's Geographic Scope. While this is 

much needed progress, it does not moot this claim. We seek both transparent and expeditious 

action. Many applications within the Petition's Geographic Scope have been pending up to 

ten years, and most, for five years or longer. 

145. The State Water Board abuses its discretion by failing to adopt and implement a 

schedule for expeditious action on permit applications in Central Coast streams. 

7 Water Code section 1302 provides for a protest within 60 days of the notice of application, and section 
1333 provides for resolution of a protest within 180 days. These are the only steps subject to express time limits. 
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Claim Four. The State Water Board Does Not Have An Adequate Procedure For 
Consultation With Responsible Agencies In The Preparation Of The 
Environmental Document For Its Action On A Permit Application. 

146. Claim Twoaddresses the collective failure to adopt an inter-agency MOU to 

establish standing procedures for coordination of the several regulatory proceedings that relate 

to any water diversion. In addition, the State Water Board does not have adequate procedures 

for the effective participation of DFG, NOAA Fisheries, or other responsible agencies in its 

own proceedings. Specifically, the standard form of Moli described in paragraph 56 does not 

require consultation with these responsible agencies regarding the study plan or scoping that 

the applicant undertakes preparatory to the CEQA document; and it does not provide for 

resolution of any related disputes. This is an abuse of discretion under CEQA Guidelines §§ 

15060.5(b) (pre-filing consultation) and 15006(g) (consultation before as well as during 

preparation of the EIR). 

Claim Five. The State Water Board Improperly Exempts Small Domestic Water 
Uses And Stockponds From Enviromnental Review Of Cumulative Impacts. 

147. The State Water Board exempts from CEQA review the registration of small 

domestic uses and stockponds under Water Code section 1228 et seq. Its policy is that such 

registration is ministerial under CEQA Guidelines section 15268. 

148. "Minister ial" describes a 

"governmental decision involving little or not personal judgment by the public 
official as to the wisdom or manner of carrying out the project. The public 
official merely applies the law to the facts as presented but uses no special . 
discretion or judgment in reaching a decision. A ministerial decision involves 
only the use of fixed standards or objective measurements .... " 

CEQA Guidelines § 15369. 
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149. The State Water Board has discretion to require applicants to provide 

information it deems necessary for the review of a registration form (Water Code § 

1228.3(a)(8», and to establish reasonable general conditions applicable to such registrations, 

including a requirement for beneficial use (id., § 1228.6). Further, a given registration shall 

incorporate any specific conditions required by D FG for the protection of fish and wildlife in 

the affected stream (id., § 1228.6(a)(2». Such conditions are not statutorily prescribed. See 

id. The Water Code does not prescribe the manner of diversion pursuant to a registration. As 

such, a registration is a discretionary project. See Leach v. City of San Diego, 220 

Cal.App.3d, 389, 395 (1990); Mountain Lion Foundation v. Fish and Game Comm'n , 16 

CalAth 105, 117 (1997). 

150. DFG and NOAA Fisheries have submitted evidence to the State Water Board in 

individual proceedings that such registrations, in combination with diversions under other 

claims of right, contribute to the threatened status of the coho and steelhead fisheries and loss 

of riparian habitat and associated wildlife species. As such, registrations are "cmnulatively 

considerable" on these streams, meaning that the "incremental effe cts of an individual project 

are considerable when viewed in connection with the effects of past projects, the effects of 

other current projects, and the effects of probable future projects." CEQA Guidelines § 

15064(j). 

lSI. If the State Water Board disagrees with the expert opinion of DFG and NOAA 

Fisheries about the cmnulative impact of such registrations, as described in paragraphs 66-67, 

the statutory exemption still does not apply. "If t here is disagreement among expert opinion 

Central Coast Water Rights Petition 

-53-



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

supported by facts over the significance of an effect on the environment, the Lead Agency shall 

treat the effect as significant ... " [d., § 15064(g). 

152. The State Water Board abuses its discretion by failing to require CEQA review 

for small domestic uses and stockponds. 

Claim Six. State Water Board Does Not Have Guidelines Adequate To Determine 
the Existing Diversions From Central Coast Streams •. 

153. A permit may be granted only for water that the State Water Board determines 

is available for diversion. See Water Code § 1202. This requires a deduction of existing 

diversions from natural flow in the stream subject to the application. 

154. The 1997 Staff Report proposed a method for determining the availability of 

unappropriated water at a proposed point of diversion in the Russian River Basin. The 2002 

Joint Guidelines also proposed a method applicable to Central Coast streams. The State Water 

Board has not formally adopted either method. The State Water Board has not resolved 

objections by NOAA Fisheries, DFG, TU and other stakeholders that it does not have a 

method adequate to estimate: (A) unauthorized diversions upstream of the point of diversion; 

or (B) storage or diversion under pre-1914, riparian, or other rights, in light of the routine 

failure to file Statements of Use. Uncertainty regarding the substantive basis for determining 

the availability of unappropriated water has contributed to the pattern and practice of 

unauthorized diversions. 

155. The State Water Board abuses its discretion b~ failing to adopt guidelines which 

will serve as the substantive basis for its decisions whether water is available for diversion 

under a permit application in the Central Coast streams. 
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Claim Seven. The State Water Board Does Not Have Guidelines Adequate to 
Establish Permit Conditions Which Protect And Restore Coho And Steelhead 
Fisheries In Good Condition. 

156. The State Water Board may approve a permit application for unappropriated 

water, only on conditions that protect fish and wildlife as a beneficial use of water (see Water 

Code § 1243) and prevent impairment of water quality standards (see id., §§ 1243.5, 1258). 

157. In the early 1990's, the State Water Board undertook to develop a policy 

stating permit conditions necessary to protect the coho and steelhead fisheries of the Russian 

River Basin. It has not formally adopted the 1997 Staff Report. Similarly, it has not formally 

adopted the 2002 Joint Guidelines, which DFG and NOAA Fisheries recommend in place of 

that prior report. 

158. Existing practices for review of permit applications do not protect the steelhead 

and coho fisheries in good condition. DFG and NOAA Fisheries have submitted substantial 

evidence that such existing permits, as well as unauthorized diversions, s have contributed to 

the listing of these fisheries as threatened under the federal and state Endangered Species Acts. 

159. Existing practices for review of permit applications do not assure compliance 

with water quality standards applicable to the Central Coast streams. These fisheries, 

including the life stage of propagation, are beneficial uses designated in the applicable Basin 

Plans. The condition of these fisheries has been degraded since 1968, when the State Water 

Board adopted its anti-degradation policy applicable to all designated beneficial uses. DFG 

and NOAA Fisheries have submitted substantial evidence that diversions are a significant cause 

for such degradation of designated beneficial uses since 1968. 
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160. The State Water Board has authority to adopt such guidelines under Water Code 

section 13140 (for the purpose of controlling water quality impacts of diversions) as well as 

section 275. A.B. 2121 recognizes this authority. See Section 3, adopting Water Code section 

1259 .4(a)(2). 

161. The State Water Board abuses its discretion by failing to adopt guidelines which 

result in permit conditions which prevent degradation of beneficial uses of the Central Coast 

streams. 

Claim Eight. The State Water Board Does Not Have Guidelines Adequate To 
Establish Permit Conditions For Mitigation Monitoring And Reporting. 

162. CEQA requires that a discretionary approval include monitoring and reporting 

conditions to assure effective implementation of required mitigation measures. See CEQA 

Gnidelines § 15097(a). 

163. The State Water Board has not adopted written guidelines for permit conditions 

for mitigation monitoring and reporting. 

164. As discussed in paragraphs 60-63, the 1997 Staff Report and 2002 Joint 

Guidelines acknowledge that such conditions are essential to prevent further degradation of the 

listed fisheries and other beneficial uses of these waters. Both documents anticipate that such 

conditions will be developed on a case-by-case basis. 

165. An agency may adopt guidelines to guide individual monitoring and reporting 

conditions to address: (A) relative responsibilities of the applicant and the agency, (B) 

guidelines for determining compliance with mitigation measures, (C) an enforcement procedure 
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for non-compliance, and (D) reporting of the relative success of mitigation measures as a 

programmatic basis for improving such future measures. See CEQA Guidelines § 15097(e). 

166. The State Water Board abuses its discretion by failing to adopt guidelines for 

momtoring and reporting conditions, given: (A) substantial uncertainty about the cumulative 

total of actual diversions under existing diversions and (B) substantial evidence that new 

diversion in excess of the flow or other thresholds specified in the 2002 Joint Guidelines (see 

paragraph 63) will contribute to further degradation of the steelhead and salmon fisheries. 

167. Lead and responsible agencies "should coordina te" their respective mitigation 

and reporting requirements (id., § 15097(a)) where each has authority to approve or mitigate 

(see id., §§ 15040, 15041). The State Water Board has not adopted guidelines or procedures 

for such coordination with DFG or other responsible agencies. The State Water Board abuses 

its discretion by failing to adopt such coordinated guidelines or procedures. 

Claim N'me~ The State Water Board Does Not Take Adequate Enforcement 
Actions To Prevent Or Correct Unauthorized Diversions. 

168. Water Code section 100, which implements California Constitution Article X, 

section 2, provides: " ... general welfare requires that the water resources of the State be put to 

beneficial use to the fullest extent of which they are capable, and that the waste or unreasonable 

use or unreasonable method of use of water be prevented ... " (emphasis aided). 

169. Water Code section 1825 provides: "[ilt is the intent of the Legislature that the 

state should take vigorous action to enforce the terms and conditions of existing permits .and 

licenses to appropriate water and to prevent the unlawful diversion of water. " 
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170. Diversion in the absence of a permit or valid pre-1914 or riparian basis is 

unlawful and thus, by operation of law, an unreasonable use of water. 

171. There is a worsening pattern and practice of unauthorized diversions from the 

Central Coast streams within the Geographic Scope of this Petition. 

172. Under its Watershed Investigation Program, the State Water Board will 

complete a once-over investigation of unauthorized diversions from Central Coast streams at an 

unknown date more than a decade hence. 

173 . As a matter of practice ,once it determines that an unauthorized diversion is 

occurring, the State Water Board permits that diversion to continue provided the diverter files 

a permit application. Thus, it permits unauthorized diversion to continue as long as such 

application is pending, in exchange for payment of the annual fee. Many of the permit 

applications in Central Coast streams have been pending for ten years or longer. 

174. The State Water Board abuses its discretion by failing to take adequate 

enforcement actions to prevent and correct, iIi. the foreseeable future, the pattern and practice 

of unauthorized diversions that contribute to the degradation of the coho and steelhead fisheries 

in the Central Coast streams. 

. C. Claims Running to Department of Fish and Game 

Claim Ten. DFG Does Not Have An Adequate Procedure For Consultation With 
The State Water Board In The Environmental Review Under Fish And Game Code 
Sections 1603, 5901. 5930, 5937, And 6100. 

175. Each of DFG's decisions under Fish and Game Code sections 1603,5901, 

5930,5937, and 6100 is discretionary and thus subject to CEQA review. 
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176. DFG does not have a written procedure for' consultation with the State Water 

Board to assure that the environmental document prepared by the State Water Board provides 

an adequate basis for its decision whether to approve or condition a diversion under each of 

these statutes. D FG abuses its discretion by failing to adopt an adequate procedure for such 

consultation. 

Claim Eleven. DFG Does Not Have An Adequate Procedure To Monitor 
Approvals Under Fish And Game Code Sections 1603 Et AI. 

177. The CEQA duty to monitor mitigation measures, as described in Claim Eight, 

applies to a responsible as well as lead agency. 

178. DFG abuses its discretion by failing to adopt written guidelines for monitoring 

and reporting conditions, given: (A) substantial uncertainty about the cumulative total of actual 

diversions under existing rights and (B) substantial evidence that new diversion in excess of the 

flow or other thresholds specified in the 2002 .Joint Guidelines will contribute to further 

degradation of the steelhead and salmon fisheries. 

Claim Twelve. DFG Does Not Take Adequate Enforcement Actions Under Fish 
And Game Code Sections 1603 Et Seq. 

179. Fish and Game Code sections 1603 et seq. prohibit any diversion that DFG has 

not conditioned to include a flow schedule, fishway, screen, and other measures necessary to 

conserve fish and wildlife resources in good condition. 

180. Fish and Game Code section 5930 requires DFG to periodically investigate all 

dams in all waters frequented by fish. "Dam" is defined to include any artificial instruction. 

[d., § 5900(a). 
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181. Taking of fish and wildlife resulting from unauthorized diversion is a trespass 

under Fish and Game Code sections 2014, 2080 (take of endangered or threatened species). 

182. DFG abuses its discretion by failing to periodically inspect all dams in the 

Central Coast streams, or otherwise enforce the prohibitions in Sections 1603 et seq., given 

substantial evidence (including its own) that the pattern and practice of unauthorized diversion,s 

contribute to the degradation of the coho and steelhead fisheries. 

D. Claim Running to State Lands Commission 

Claim Thirteen. State Lands Commission Has Not Complied With Its Mandatory 
Duty To Complete A Survey Of Ungranted Submerged Lands. 

183. Public Resources Code section 6331.5, enacted in 1975; requires the State 

Lands Commission to survey all ungranted submerged lands in rivers and streams. That 

survey is the necessary precursor for enforcement of the various statutes that require a permit 

or lease for any use or occupancy of such lands 

184. Although it does not establish an express deadline, Section 6331.5 inherently 

requires timely action to prevent trespass and degradation of these lands. 

185. The State Lands Commission has not complied with its mandatory duty to 

complete that survey for Central Coast streams. 

Claim Fourteen. The State Lands Commission Does Not Take Adequate 
Enforcement Actions Under Public Resources Code Sections 6301 Et AI. 

186. Unauthorized use of ungranted submerged lands is a trespass. Pub. Resources 

Code § 6224.1. 

187. The State Lands Commission abuses its discretion by failing to adopt and 

implement procedures to prevent trespass on such lands in the Central Coast streams, given 
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substantial evidence that the pattern and practice of unauthorized diversions contribute to the 

degradation of the coho and steelhead fisheries. 

E. Claims Running to Counties 

Claim Fifteen. Humboldt. Mendocino, And Sonoma Connties Improperly Exempt 
Ponds And Grading Permits From CEQA Review. 

188. Humboldt, Mendocino, and Sonoma Counties exempt from environmental 

review the pond exemptions and grading permits associated with water diversions, on the 

ground that approval of such a facility is a "ministerial pro ject" pursuant to CEQA Guidelines 

section -15268. 

189. Claim Five states the definition of a "ministerial project." CEQA Guideline 

section 15369 gives as a relevant example: 

"A buildi ng permit is ministerial if the ordinance requiring the permits limits 
the public official to determining whether the zoning allows the structure to be 
build in the requested location, the structure would meet the strength 
requirements in the Uniform Building Code, and the applicant has paid his fee." 

By contrast, the issuance of building permits may be considered discretionary where the 

standards guiding decision makers are "relatively general," or where there are no standards 

and where the question of compliance involves "relatively personal decisi ons addressed to the 

sound judgment and enlightenment of the Administrator." See Friends of Westwood v. City of 

Los Angeles, 191 Cal.App.3d 259,271-72 (1987). Such a permit is discretionary if the 

County may condition the permit to minimize its environmental impacts. See Leach v. City of 

San Diego, 220 Cal.App.3d 389 (1990). 
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190. The applicable ordinance permits each County to condition a pond exemption or 

grading permit. Such authority to condition approval means that a pond exemption or grading 

permit is a discretionary project subject to CEQA review. 

191. Humboldt, Mendocino, and Sonoma Counties do not have a programmatic EIR 

that determines that pond exemptions and grading permits associated with water diversions will 

not have significant environmental impacts. 

192. Each County abuses its discretion by failing to undertake CEQA review of pond 

exemptions and grading permits associated with water diversions. 

Claim Sixteen. Each County Named iii. this Petition Does Not Have Adequate 
Procedures For The Participation Of Other Public Agencies In The Approval Of . 
Pond Exemptions Or Grading Permits. 

193. Each County is the lead agency under CEQA for the purpose of pond 

exemptions or grading permits. None has adopted a procedure necessary for consUltation, 

during a proceeding on such an application, with the State Water Board and responsible 

agencies have related authorities to approve or condition water diversion to a pond or other 

facility subject to the County approval. Each County abuses its discretion by failing to 

coordinate regulatory reviews related to water diversions. 

VI. 
REOUESTS FOR RELIEF 

194. We respectfully request the following process (Section A) and remedies in the 

I form of guidelines and procedures (Section B) in response to this Petition. 

I 
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A. Coordination of Agencies' Response to Petition, Including Participation of 
Stakeholders 

195. We request that the State agencies named here will coordinate their response to 

this Petition. 

196. The State Water Board will function as lead, given its primary jurisdiction over 

the public waters of the Central Coast streams. It will publish notice and then hold a public 

workshop not later than January 15, 2005 to address: (A) the merits of the claims in the 

Petition; (B) the merits of proposed remedies; and (C) the interest of the named agencies and 

other stakeholders (including appropriators) to establish requested guidelines and procedures 

through a collaborative process. In light of the long pendency of the proceeding that resulted 

in the 1997 Staff Report, Petitioners will support such a process provided the named agencies 

and participating stakeholders commit to its conclusion not later than June 1, 2006, which is 

six months prior to A.B. 2121 's deadline for the Board's adoption of new guidelines for this 

purpose. 

B. Guidelines and Procedures Recommended to Address Claims 

197. We request the following actions, guidelines, and procedures to resolve the 

claims stated in Section V. These are within the existing authorities of the respective agencies. 

All Agencies 

198. The State Water Board, DFG, State Lands Commission, and the Counties will 

adopt an inter-agericy MOU for coordination of their respective proceedings to approve or 

condition water diversion and related facilities and activities. At a minimum, the MOU will 

include the following procedures. 
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(A). The agency which receives an application, or the applicant, will provide actual 
notice to all other agencies of such filing, concurrent with the filing; 

(B). The agency that receives the application will undertake early and proactive 
consultation with all other agencies, regarding the potential environmental 
impacts and appropriate mitigation, monitoring, and reporting measures. 

(C). The lead and responsible agencies will agree to a schedule, scope, and division 
of responsibilities for preparation of the environmental document that will serve 
as the basis for their respective decisions. 

(D). The mitigation, monitoring, and reporting measures in the approvals issued by 
the several agencies will be coordinated as necessary to prevent direct, indirect, 
or cumulative effects. 

199. Using methods agreed-to in the stakeholder process described inparagraph 196, . 

the agencies will undertake systematic investigation of Central Coast streams to identify 

unauthorized diversions. The investigation will be completed by December 31,2006, which is 

prior to A.B. 2121's deadline for adoption of new guidelines, in that manner necessary to 

determine whether notice required by paragraph 203(C) will be provided to property owners 

on a given stream within the Geographic Scope.s 

State Water Board 

200. The State Water Board will amend its standard form of MOU with a permit 

applicant, to be consistent with the inter-agency MOU provided in paragraph 198. 

8 High-resolution aerial photographs may be suitable as an economical and expeditious method for 
comprehensive survey of storage and diversion facilities within the Geographic Scope. We understand that a 
contractor to Mendocino and Sonoma County agencies undertook such a survey of the Russian River Basin in 
August 2004, and that the photographs have at least a 2-foot resolution, which permits identification of such 
facilities. We have been informed that the cost of that survey of the 2,000 square-mile watershed was roughly 
$80,000, or $4O/square mile. Similar photographs may be available from satellite sources and in archives dating 
back to the 194Os. 
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201. It will adopt a general time limit for the processing of permit applications on 

Central Coast Streams, not to exceed 3 years. For each pending or future permit application, 

it will adopt an expeditious schedule consistent with such time limit. 

202. Pursuant to Water Code section 13140, the State Water Board will adopt 

guidelines for the substantive review of permit applications. It will use the 2002 Joint 

Guidelines as the starting point and will consider the following amendments and any others 

agreed to in the collaborative process described in paragraph 196. 

(A). The guidelines will apply to modified as well as new permit applications. 

(B). Each permit will specify management objectives for fish and associated riparian 
habitats in the reach affected by a diversion. The objectives will be measurable 
either directly or through an indicator, such as the depth criterion described in 
paragraph 64, or by indicators of riparian health such as canopy, standards for 
which have been developed for timber harvest practices or as determined 
through stream surveys and GIS analysis. The management objective for a 
given reach will be sufficient to maintain or restore a functional range of 
naturally occurring spawning and rearing habitat where salmonids can exist. 
Similarly, management will also be for protection or restoration of functional 
riparian systems and associated wildlife. 

(C). The design of each storage or diversion facility will, without active intervention 
(such as an operator's control), limit di version to the allowed maximum and 
allow the required bypass flow. A licensed engineer will certify the adequacy of 
such design. 

(D). Each point of diversion will include continuous monitoring and reporting of 
diversion, or (if infeasible) an alternative that provides the functional benefit. 

(E). Each point of diversion will include real-time monitoring and reporting of 
physical conditionS necessary to achieve a quantifiable management objective for 
the affected reach, such as inflow, outflow, water quality conditions, depth or 
width of wetted channel, or some combination. 

(P). State Water Board or RWQCB staff, alone or with DFG or NOAA Fisheries 
staff, will have reserved authority to inspect a point of diversion without prior 
notice. Peace officer status will not be necessary. 
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(0). State Water Board will have reserved authority to remedy cumulative impacts on 
fisheries, riparian habitat, and associated wildlife under applicable law 
(including ESA), in addition to general reservation to protect public interest. 
The term will specify the procedures for exercise of this authority, including a 
duty to periodically assess the cumulative impacts. 

203. The State Water Board will take enforcement actions and use enforcement 

procedures that effectively prevent or correct unauthorized diversions in the Central Coast 

streams. At a minimum: 

(A). The State Water Board will evaluate the results of the inspection undertaken in 
paragraph 198 to determine whether a permit or other colorable claim of right 
appears to exist for the diversion .. 

(B). It will provide notice to each property owner without an apparent basis of right 
of diversion. 

(C). The notice will direct each property owner identified in the survey to prove the 
adequacy of its claim of right for the diversion, or file a permit application, not 
later than six months from the receipt of notice. For each stream known or 
believed to be anadromous fish habitat, the penalty for failing to file a permit 
application or state a colorable claim of right will be proportional to the delay in 
filing following the Board's notice, in addition t 0 other factors under applicable 
law. 

(D). The State Water Board will amend the standard form of application to require 
representations under oath, and with appropriate proof of the date when any 

. existing diversion subject to the application began, and how much water has 
been stored or diverted. 

(E). . An applicant who has undertaken unauthorized diversion will implement within 
two yeilrs of notice of violation (as a condition of application approval) an 
agency approved plan to remedy the environmental impacts that resulted form 
such unauthorized diversion, regardless of the status permit approval. Impacts 
to be addressed include, but are not limited to, fish passage (adult and juvenile), 

. impairment of natural sediment transport, and diminished or lost riparian . 
habitat. 

(F). An applicant with unauthorized diversion will not continue such diversion 
pending final decision on the application, unless it demonstrates that no harm 
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will result, or unless it agrees to interim mitigation implemented during 
pendency of application. 

(G). The State Water Board will issue a cease-and-desist order against any 
unauthorized diversion for which the property owner does not file a timely 

. permit application. 

(H). It will set standards for assessing ACL adequate to remove the business 
advantage of unauthorized diversion. A guideline for such standards could be 
an assessment for the water appropriated without authorization, valued at a 
comparable price as that being charged for similar water by the current highest­
priced water district in the Central Valley (chosen from the largest 25 districts). 

(I). The State Water Board will assess ACL for unauthorized diversions in a timely 
manner. 

204. The State Water Board will adopt regulations for ensuring small domestic use 

and livestock stockpond registrations comply with CEQA. 

205. DFG will adopt the 2002 Joint Guidelines (as proposed to amended by 

paragraph 202) as policy applicable to all decisions under Fish and Game Code sections 1603 

et seq. in the Central Coast streams. 

206. It will take enforcement actions and use enforcement procedures that: (A) 

establish a schedule for periodic inspection of all dams on Central Coast streams pursuant to 

Fish and Game Code section 5930; (B) provide for civil damages or other relief for any 

diversion unauthorized under the Fish and Game Code, sufficient to remove the business 

advantage of unauthorized diversion; (C) provide an adequate remedy for environmental 

degradation resulting from unauthorized diversion such that a reasonable level of natural form 

and function are returned to the stream and associated biological resources, including fish 
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passage; (D) provide penalties for unlawful take of state-protected fish and wildlife,and (E) 

refer incidents of illegal take of federally listed species to NOAA Fisheries. 

State Lands Commission 

207. The State Lands Commission will complete the survey required by Public 

Resources Code Section 6370, not later than December 31,2006 for the Central Coast 

streams. 

208. It will take enforcement actions and use enforcement procedures that (A) 

provide notice to all property owners of any unpermitted use or occupancy of State lands, 

following the completion of the survey; and (B) provide for civil damages or other relief for 

any diversion unauthorized under the Public Resources Code, sufficient to remove the business 

advantage of that unauthorized diversion. 

Counties 

209. Each County will undertake a proceeding to adopt or amend its ordinance, as 

appropriate, to provide for CEQA review of any land use permit, including pond exemption or 

grading permit, for a facility or activity related to a water diversion. 

210. All past permits issued by the counties for dams that were classified as 

"exempted" shall be rev iewed for conformity with State and Federal law that was in place at 

the time that the exemption was granted. 

211. A list of dams and ponds that were exempted by the counties, but are found to 

have not met State or Federal permitting requirements shall be forwarded to the appropriate 

State and Federal agencies for their review. 
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VII. 
CONCLUSION 

Trout Unlimited and National Audubon Society, Peregrine Chapter respectfully request 

that the State act on this Petition to establish guidelines and procedures necessary to protect and 

restore the steelhead and salmon fisheries of the Central Coast streams in good condition. 

Dated: October 27,2004 

Central Coast Water Rights Petition 

Respectfully submitted, 

Richard Roos-Collins 
Julie Gantenbein 
NATURAL HERITAGE INSTITUTE 

Attorneys for TROUT UNLIMITED and NATIONAL 
AUDUBON SOCIETY, PEREGRINE CHAPTER 

Charlton H. Bonham 
California Counsel, 
TROUT UNLIMITED 
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EXIHBITLIST 

Number Title or Subject 

1. SWRCB, Water Rights Information Management System, "Water Rights. 
Applications 1990-2004 for Humboldt, Marin, Mendocino, Napa, and Sonoma 
Counties" 

2. Declaration of Stan Griffin, Northern California President of Trout Unlimited of 
California (October 27, 2004) 

3. DFG and NOAA Fisheries, "Guidelines for Maintaining Ins tream Flows to 
Protect Fisheries Resources Downstream of Water Diversions in Mid-California 
Coastal Streams, an Update of the May 22,2000 Guidelines" (June 17,2002) 

4. SWRCB, ResolutionNo. 68-16, "State ment of Policy with Respect to 
Maintaining High Quality of Waters in California" (Oct. 28,1968) 

5. Letter from James R. Bybee, NOAA Fisheries, to Ray Hall, Mendocino County 
Planning & Building Services Department (April 12, 2001) 

6. Redacted letter from James R. Bybee, NOAA Fisheries, to Laura Vasquez, 
Division of Water Rights, SWRCB (Aug. 8, 2000) 

7. Redacted letter from James R. Bybee, NOAA Fisheries, to Laura Vasquez, 
Division of Water Rights, SWRCB (Nov. 22, 2000) 

8. NOAA Fisheries, "Draft Executive Swnmary Comments on the State Water 
Resources Control Board (SWRCB) report on Proposed Actions on Pending 
Water Rights Applications within the Russian River Watershed and NMFS Draft 
Recommended Guidelines for Maintaining Instream Flows to Protect Fisheries 
Resources in Tributaries of the Russian River" (Jan. 11, 2000) 

9. Letter from Robert C. Hight, CDFG, to Mark J. Del Piero, Russian River 
Flood Control & Water Conservation Improvement District (undated) 

10. Letter from Rodney R. McInnis, Acting Regional Administrator, NOAA 
Fisheries, to Arthur G. Bagget, Jr., Chair, SWRCB (May 23,2003) 

11. Peter B. Moyle and G. Mathais Kondolf, "Fish Bypass Flows for Coastal 
Watersheds, A Review of Proposed Approaches for the State Water Resources 
Control Board" (June 12, 2000) 
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12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

Letter from Harry M. Schueller, Chief Deputy Director, SWRCB, to Thomas 
and Mary Dimmick Elke clo Drew L. Aspegren, Napa Valley Vineyard 
Engineering, Inc. (Nov. 8, 2002) 

Memorandum from Robert W. Fioerke, Regional Manager, DFG, to Edward C. 
Anton, Chief, Division of Water Rights, SWRCB (April 25, 2003) 

SWRCB, Water Rights Information Management System, Small Domestic Use 
Registrations 1990-2004 for Humboldt, Marin, Mendocino, Napa, and Sonoma 
Counties 

SWRCB, Water Rights Information Management System, Livestock Stock Pond 
Registrations 1990-2004 for Humboldt, Marin, Mendocino, Napa, and Sonoma 
Counties 

DFG, list of Streambed Alteration Agreements 1993-2002 for Mendocino 
County 

Letter from Chris Warrick, Chief Building Inspector, Mendocino County, to 
Fred ~d Alberta Zrnarzly (Aug. 16, 2000) 

Letter from Chris Warrick, Chief Building Inspector, Mendocino County to 
Marietta Vineyards LLC (Feb. 23, 2000) 

Memorandum from Scott Ward, Building Inspector II, to Chris Warrick, Chief 
Building Inspector, Mendocino County, Re: "Po nd Exemption for Larry 
Smith" (Aug. 31, 1999) 

Letter from Harry M. Schueller, Chief Deputy Director, SWRCB, to Rosalind 
Peterson (April 6, 2001) 

Letter from Harry M. Schueller, Chief Deputy Director, SWRCB, to the 
Chairmen of the County Boards of Supervisors and Regional Director of 
National Resources and Conservation Service (NRC) (July 28, 2000) 

Letter from James W. Kassel, Chief, License and Compliance Section, 
SWRCB, to Raymond Hall, Director of Planning &. Building, Mendocino 
County Plauning and Building Department (Feb. 27, 2002) 

SWRCB, Order WR 2000-03 "Imposing Admini strative Civil Liability in the 
Matter of Phillip W. Wasson and Geneva Wasson" (April 26, 2000) 
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24. 

25. 

26. 

27. 

28. 

29. 

30. 

31. 

SWRCB, Order WR 2000-11 "Imposing Admini strative Civil Liability in the 
Matter of William and Jennifer Sloan" (July 20, 2000) 

Memorandum from Robert W. Fioerke, Regional Manager, DFG, to Edward C. 
Anton, Chief, Division of Water Rights, SWRCB (May 28, 2003) 

Letter from SWRCB to Mr. And Mrs. Statzer, Ash Creek Vineyards (Oct. 22, 
2002) 

Memorandum from Edward C. Anton, Chief, Division of Water Rights, 
SWRCB, to Robert W. Fioerke, Regional Manager, DFG (July 7,2(03) 

Email fromCharlesRich.Chief. Complaint Unit, SWRCB, to Alan Levine 
(Aug. 8, 2003) 

Email fromCharlesRich.Chief. Complaint Unit, SWRCB, to Alan Levine 
(Sept. 10, 2003) 

Letter from Robert Swain, Winemaker, Parducci Wine Cellars, to David 
LaBrie, Division of Water Rights, SWRCB (April 11, 2002) 

Letter from Tom Pedersen, Regional Patrol Chief, Central Coast Region, DFG, 
to Rosalind Peterson (May 2,2001) 
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DECLARATION OF SERVICE 

I, Shane Conway, declare that I today served the attached "TROUT UNLIMITED 
AND THE PEREGRINE CHAPTER OF THE NATIONAL AUDUBON SOCIETY'S 
PETITION FOR TIMELY AND EFFECTIVE REGULATION OF WATER DIVERSIONS 
IN CENTRAL COAST STREAMS," to each person below by first-class mail as follows: 

Secretary Terry Tamminen 
Cal EPA 
P.O. Box 2815 
Sacramento, CA 95812-2815 

Maureen Gorsen 
Law Enforcement and Counsel 
Cal EPA 
P.O. Box 2815 
Sacramento, CA 95812-2815 

Celeste Cantu 
Executive Director 
State Water Resources Control Board 
P.O. Box 1000 
Sacramento, CA 95812-2815 

Craig M. Wilson 
Chief Counsel 
State Water Resources Control Board 
P.O. Box 1000 
Sacramento, CA 95812-2815 

Vicky Whitney 
Chief, Division of Water Rights 
State Water Resources Control Board 
P.O. Box 1000 
Sacramento, CA 95812-2815 

Jim Kassel 
Division of Water Rights 
State Water Resources Control Board 
P.O. Box 1000 
Sacramento, CA 95812-2815 
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I Katherine Mrowka 

Division of Water Rights 

I State Water Resources Control Board 
P.O. Box IOOO 
Sacramento, CA 95812-2815 

I Secretary Mike Chrisman 
Resources Agency 

I 1416 Ninth Street, Suite 1311 
Sacramento, CA 95814 

I Sandra lkuta 
General Counsel 

I 
Resources Agency 
1416 Ninth Street, Suite 1311 
Sacramento, CA 95814 

I Ryan Broddrick 
Executive Officer 

I Department of Fish and Game 
1416 Ninth Street 
Sacramento, CA 95814 

I Michael R. Valentine 
General Counsel 

I Department of Fish and Game 
1416 Ninth Street 

I 
Sacramento, CA 95814 

Rob Floerke 

I Department of Fish and Game, Region 3 
P.O. Box 47 
Yountville, CA 94599 

I Linda Hanson 
Department of Fish and Game, Region 3 

I P.O. Box 47 
Yountville, CA 94599 

I Carl Wilcox 
Department of Fish and Game, Region 3 
P.O. Box 47 

I Yountville, CA 94599 
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Paul D. Thayer 

I Executive Officer 
State Lands Commission 
100 Howe Ave Suite 100 South 

I Sacramento, CA 95825-8202 

Jack Rump 

I Chief Counsel 
State Lands Commission 
100 Howe Ave Suite 100 South 
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constructed.,,3 

32. I have reviewed all the notices for applications that I have protested and of 

approximately 112 applications 64 seek II permit for an already constructed dam or reservoir 

(several in fact involve multiple existing on-stream dams on the same waterway). in other 

words, 57% of these applications request retroactive permission. I make the reasonable 

asswnption that for applications for which I have not protested a similar pattern or percentage 

exists. It is my understanding that approximately 200 applications are pending before the Water 

Boardjust in the Russian River watershed alone and another 40 in the Navarro. 

33. Based on my experience, the Water Board and Division Staff informally but 

publicly condone a policy that does not penalize such applications. I am not aware of any case 

where an application that seeks a permit for already constructed dams or reservoirs has suffered 

administratively in the application process; nor am I aware of Division Staff or the Water Board 

requiring mitigation for any adverse environmental harm associated with these applications. In 

addition to actual construction in advance of permitting, I believe based on my experience that 

appropriation of water is occurring in advance of permitting at these dams and reservoirs. In 

some cases, for example with my earliest protested applications in 1991, this would mean un-

permitted appropriation of water may have been occurring for twelve years, while the relevant 

application to appropriate is pending. Finally, it is important to note that in my experience the 

3 In some cases, the proof is even clearer. For example, I received a copy of a reply letter from Division 
Staff to an applicant, dated October 22, 2002, responding to the applicant's complaint that Division Staff accepted 
TV's protest. Division Staff stated: 

"In your letter you ask why protests have been accepted against your project when these reservoirs have 
been in existence since the 1960s and lio objections were received during construction. It is my 
understanding that these reservoirs have been sloring water without a valid basis for right for over 40 years 
and that this application was filed in order to legalize the use of water as desenbed in your application." 
(emphasis added) 

Letter from Division Staff to Ash Creek Vineyards (A.31262) (OcI.22, 2002). 

Declaration of Stan Griffin 
Central Coast Water Rights Petition 
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There will always be great difficulty in fixing a line,
beyond which the water in the sand and gravels over
which a stream flows and which supply or uphold the
stream, ceases to be a part thereof and becomes what is
called percolating water.

Hudson v. Dailey, 156 Cal. 617, 627-28 (1909)



1 When the term “subterranean stream” is used in this Report, it will generally be
shorthand for the statutory phrase in Water Code § 1200: “subterranean streams flowing through
known and definite channels.”

2 The term jurisdiction, or permitting jurisdiction, used throughout the Report requires a
cautionary note. Water Code § 1200 defines the scope of Board authority for those provisions in
Part II of the Water Code that require Board approval of diversions from a stream, lake, or other
body of water. Insofar as there is controversy involving the Board’s authority to impose
conditions on groundwater in connection with other activities within its authority (e.g.,  approvals
under Water Code § 1211 where percolating groundwater was a source of some of the treated
waste water), nothing in this Report is intended to suggest a position on such matters.

3 There are other important distinctions, but they are not within the scope of this Report,
e.g., riparian uses require no permit (Water Code § 1201), and percolating groundwater is not
subject to statutory adjudications (Water Code § 2500).

1

INTRODUCTION

1. A Brief Description of Groundwater: The Law and the Reality

The law in California requires that water be identified as in one of three categories: surface water,
percolating groundwater, and  “subterranean streams flowing through known and definite
channels” (subterranean streams).1 For purposes of  this Report, the significance of these
categories is the following: Only surface water and subterranean stream water are within the
permitting jurisdiction of the State Water Resources Control Board (the Board or SWRCB).2

Appropriation of those waters requires a Board permit, and is subject to various permit
conditions.3

To put the matter as simply as possible, the above categories do not accord with scientific
understanding of the occurrence and distribution of water on and in the earth. To hydrogeologists,
water is a continuum. The same water may sometimes be found on the surface of the earth and at
other times underground. Water moves by the force of gravity, and whether it is surface water or
groundwater at any particular moment depends on the slope (known as gradient) and direction of
the medium through which it is moving at a given moment, on obstacles it encounters, and on the
topography of the land. Moreover, from a technical perspective, the distinction between
percolating groundwater and subterranean streams is meaningless, or nearly so. Water that
actually flows like a surface stream beneath the earth’s surface, as in lava tubes or limestone
caverns, is very rare in California. Virtually all underground water percolates through the ground.
It may move more or less rapidly; it may be moving parallel or perpendicular to a surface stream;
it may be narrowly confined or broadly diffused underground. From a geological perspective,
these factors are simply crude and partial descriptions of the enormously varied behavioral
characteristics of subsurface water, depending on a variety of factors, such as the varied



4 The term “underflow”, though commonly used – and thus necessarily employed
repeatedly in this Report – is an unfortunate usage, for several reasons. First, and foremost, it is
not a technical term of art used by hydrogeologists. They understand groundwater and surface
water to be part of a continuum (at times interrupted), and there is no hydrological line of
demarcation between groundwater that is, for example, percolating toward a stream, and
groundwater that has become part of the stream as “underflow”.  As the Arizona Department of
Water Resources has explained, “[i]n the ideal, subflow [or underflow] can be visualized as just
another part of the stream that lies out of view below the surface. As part of the stream, it also
has distinct bed and banks which define its extent. This ideal concept of subflow does exist in
narrow bedrock canyon streams where both the surface and subsurface components of the stream
are contained within hardrock boundaries. But as these bedrock canyons descend from the
mountains, the valleys become alluvial valleys between mountain ranges, where the subterranean
component of streams becomes unbounded.” Technical Assessment of the Arizona Supreme
Court Interlocutory Appeal Issue No. 2 Opinion, In Re The General Adjudication of the Gila
River System and Source, Arizona Department of Water Resources (December 15, 1993)
(typescript), at 38.

In addition, as noted hereafter in the text, the term has been commonly picked up from a
headnote in Los Angeles v. Pomeroy, 124 Cal. 597, 57 P. 585 (1899), writ of error dis. sub nom.
Hooker v. Los Angeles, 188 U.S. 314, 23 S.Ct. 395, 47 L.Ed. 487 (1903) and is often cited in a
way that gives an inaccurate sense both of the trial judge’s instructions, and the Supreme Court’s
decision, in that case.

As a legal term, underflow has been defined in various ways. It is said to be water in the
soil, sand and gravel immediately below the bed of the open stream (Verdugo Canon Water Co. v.
Verdugo, 152 Cal. 655, 663, 93 P. 1021 (1908)), which supports the surface stream in its natural
state or feeds it directly (Huffner v. Sawday, 153 Cal. 86, 92, 94 P. 424 (1908); San Bernardino
v. Riverside, 186 Cal. 7, 14, 198 P. 78 (1921)). Pomeroy is cited for the view that underflow
requires that the surface and subsurface be in contact and that the subsurface flow shall have a
definite direction corresponding to the surface flow, 124 Cal. 597, 617, 636-37, 57 P. 585 (1899).
A commonly cited definition of underflow is taken from Wells A. Hutchins, The California Law of
Water Rights (1956), at 422: “The underflow or subflow of a surface stream consists of water in

(continued...)

2

transmissivity of the material in which it is found, the varied obstacles it encounters, and the
diverse gradients over which it travels in its movement through the earth. In addition, at various
points in time or space, groundwater may be in hydraulic connection with a surface stream, or it
may be confined, at least for some distance, beneath a quite impermeable layer.  Water
underground may, at one place, or during one season, seep into a river through its banks (a
gaining river), and at another place or time seep out from the banks into the underground (a
losing river). It all depends on whether the saturated area of the ground is above or below the
river bank at that point.

The categories that statutes and judicial opinions use, such as “underflow,4” “subflow,”



4(...continued)
the soil, sand, and gravel immediately below the bed of the open stream, which supports the
surface stream in its natural state or feeds it directly. To constitute underflow, it is essential that
the surface and subsurface flows be in contact and that the subsurface flow shall have a definite
direction corresponding to the surface flow. The underflow may include the water moving not
only in the loose, porous material that underlies the bed of the surface stream, but also the lateral
extensions of the water-bearing material on each side of the surface channel. But it must be
moving in a course and confined within a space reasonably well defined, so that the existence and
general direction of the body of water moving underground may be determined with reasonable
accuracy.”

5 The relevant sentence reads: “Whenever the terms stream, stream system, lake or other
body of water or water occurs in this act, such term shall be interpreted to refer only to surface
water, and to subterranean streams flowing through known and definite channels.”

3

“subterranean streams,” and “percolating groundwater,” bear little if any relationship to these
geological realities. Indeed, these water law terms are geographic conceptions fundamentally at
odds with science’s understanding of water’s movements. The legal categories seem to assume,
for example, that there is a fixed space within which water is the “underflow” of a stream, and
beyond that space the water is something else. From a hydrogeological perspective, such
geographic categories are dubious at best. From a scientific perspective, efforts to fit water into
the law’s categories by using these technical-sounding classifications give the enterprise a
somewhat daffy air.  Is the water moving parallel to the stream, or perpendicular to it? Is the
aquifer more like a lake in shape, or more like a river? Is water percolating through the ground
rapidly enough to be treated as “flowing” water?

How then does one intelligently examine a statutory provision like Water Code § 1200?  This
Report is founded on a simple premise. It is that the provision was enacted to achieve some
legislative purpose, and that however unscientific or outdated the statutory language may be, it is
nonetheless likely that the legislators had some real problem in mind that they were seeking to
address. As we shall see, those who drafted the legislation that became the Water Commission
Act were not ignorant of the  interactive relationship between groundwater and surface water.
They knew perfectly well that much “percolating groundwater” was on its way to or from a
surface stream, and they knew that water appeared, disappeared and reappeared on the surface as
streams flowed. It was, after all, 1913 and not 1319 in which they were drafting legislation. So it
seems appropriate to pose the following as the basic question: what were the drafters of § 42 of
the Water Commission Act,5 the original version of today’s Water Code § 1200, trying to do, and
how might their goal best be accomplished today? Whether that goal remains a desirable one
today is a separate question – a question for today’s legislature.

2. Questions Addressed in this Report

Six specific questions have been posed as the scope of work for this Report. They are:
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1. What is the scope of the State Water Resources Control Board’s (SWRCB) water right
permitting authority over groundwater?

2. What is the current legal test for determining whether groundwater is subject to the
SWRCB’s permitting authority?

3. Under this legal test, what physical characteristics should the SWRCB evaluate in
distinguishing subsurface waters subject to the SWRCB’s permitting authority from
subsurface waters that are percolating groundwater?

4. What factors has the SWRCB considered in its past decisions regarding groundwater
classifications?

5. Should the legal test for determining what subsurface waters are subject to the SWRCB’s
permitting authority be changed? If so, what legal test would be appropriate?

6. Can quantifiable criteria be established to implement the legal test? What are the
quantifiable criteria?

        

The bulk of this report consists of underlying data and analysis that inform the answers offered to
questions 1, 2, 3 and 4.  That material is divided into three parts: Part I consists of a review of the
judicial decisions that dealt with subsurface water, and that formed the case law background to
the Water Commission Act of 1913.  Part II comprises a legislative history of the 1913 Act, and
reference to subsequent legislation dealing with Board jurisdiction over groundwater.  Part III
discusses the Board’s interpretation of the subterranean stream language of Water Code § 1200
and its predecessor provisions from the beginning to the present time.

Question 5 calls for judgment about a question that must ultimately be resolved legislatively. Part
IV of this Report discusses approaches that have been taken in some other western states to deal
with the integration of surface water and subterranean water management, and to suggest some
changes that the California legislature may wish to consider. Part V discusses other opportunities
to manage subsurface water that may be available under existing law and that may be pursued in
the absence of legislative change. Part VI is a response to Question 5.

Question 6 asks whether quantifiable criteria can be articulated to implement the subterranean
stream provision of the law. Based on the conclusions drawn in this report about the meaning of
the provision, an effort has been made to provide such criteria. The proposed criteria have been
developed following consultation with the Technical Advisory Committee appointed by the
Board. But they do not implement (and there was not) a Committee recommendation. The
proposed criteria are mine.



6 There is an exemption for small domestic appropriations, which are acquired by
registration, Water Code § 1228, et seq.

7 See note 264, infra.

8 D. 1639 (1999). Board decisions are referred to in this report by the capital letter D.,
followed by the decision number and the date.

5

3. Responses to the Questions Posed by the Board

1. What is the scope of the State Water Resources Control Board’s (SWRCB) water right
permitting authority over groundwater?

Water Code § 1253 grants the SWRCB permitting authority over unappropriated water. Water
subject to appropriation is defined in Water Code § 1201 as “[a]ll water flowing in any natural
channel” except water that is or may be needed for use upon riparian land or water that is
otherwise appropriated.6 Unappropriated water is defined in Water Code § 1202.  The term
“water” as utilized in the preceding cited provisions is limited by Water Code § 1200 to “surface
water, and to subterranean streams flowing through known and definite channels.” Thus the
Board’s permitting authority over groundwater extends only to the water of unappropriated 
subterranean streams flowing through known and definite channels, except as it is or may be
reasonably needed for useful and beneficial purposes upon lands riparian to the channel through
which it is flowing, that is, to use on land overlying a subterranean stream.7

2. What is the current legal test for determining whether groundwater is subject to the
SWRCB’s permitting authority?

The California Supreme Court  has not provided a judicial interpretation of the statutory definition
of groundwater subject to the Board’s permitting jurisdiction. While the Board looks to the
decision in Los Angeles v. Pomeroy, which distinguished between subterranean streams and
percolating groundwater, as authority, that case is not a judicial interpretation of  Water Code 
§1200, or of its predecessor statutory provision.

The current legal test, as articulated by the Board in its 1999 decision in the Garrapata Creek
case,8 requires the following physical conditions to exist in order for groundwater to be classified
as a subterranean stream flowing through a known and definite channel, and thereby to be subject
to the Board’s permitting authority: (1) a subsurface channel must be present; (2) the channel
must have relatively impermeable bed and banks; (3) the course of the channel must be known or
capable of being determined by reasonable inference; and (4) groundwater must be flowing in the
channel.

In the Garrapata Creek decision, the Board also stated that while a subterranean stream includes
“underflow” (which is not a statutory term, though it is commonly used), it is not necessary that



9 This definition actually comes from Instructions XVI and XVII of the trial judge’s
instructions in Pomeroy, and is not characterized there as a definition of “underflow,” a term
which appears only once in Pomeroy, in connection with the Court’s comment on Instruction X,
see 124 Cal., at 630.

6

groundwater be underflow to establish the existence of a subterranean stream flowing through a
known and definite channel. Underflow was described as having the following physical
characteristics: (1) underflow must be in connection with a surface stream; (2) underflow must be
flowing in the same general direction as the surface stream; and (3) underflow must be flowing in
a watercourse and within a space relatively well defined.9

The Board noted both some differences, and some common elements, between a subterranean
stream and underflow. A subterranean stream, it said, need not be interconnected with a surface
stream. Both a surface stream and underflow, however, must flow in a watercourse. A
watercourse must consist of a bed, banks or sides, and water flowing in a defined channel.

Some elements of the current legal test utilized by the Board are more fully defined than others.
The standard of “relatively impermeable bed and banks” of a channel is described as material
“sufficiently impermeable at the point of diversion to prevent the transmission of all but relatively
minor quantities of water through the channel boundary.” The Board does not utilize a
quantitative measure of difference in permeability. The test is not that the bed and banks be
“absolutely impermeable.”

There is no similarly spelled-out definition of what constitutes a “channel,” of what is required for
a channel to be “known and definite,” or of how it is determined whether water is “flowing” in a
channel. At least some of these criteria have been the subject of considerable controversy in other
cases, notably the so-called Pauma and Pala case (In the Matter of Application 30038 et al.), in
which a Draft Decision was issued on October 25, 1999, as well in some earlier cases noted in the
body of this Report. However, the Board’s current interpretation of these elements remains to be
fully spelled-out. Concern has been expressed that the Board may be taking an excessively broad
view of what constitutes a channel and of the existence of flow; and that by focusing as much as it
does on the presence of bed and banks, though they may be distant from a stream, the Board may
be moving toward a too expansive definition of a subterranean stream. It has been suggested that
these interpretations, or proposed interpretations, are at odds both with the statutory mandate and
with long-standing Board practice.

3. Under this legal test, what physical characteristics should the SWRCB evaluate in
distinguishing subsurface waters subject to the SWRCB’s permitting authority from
subsurface waters that are percolating groundwater?

I understand this question to ask for an analysis of meaning of the subterranean stream provision
of Water Code § 1200; and, based on that analysis, to propose an appropriate test for



10 Insofar as such a test would enlarge Board jurisdiction somewhat, it raises the
perplexing question of how to deal with longstanding uses, formerly considered outside the
Board’s jurisdiction, but now deemed to be jurisdictional. As to “grandfathering” existing uses,
see text at notes 211, infra.
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implementing the subterranean stream provision of Water Code § 1200. As spelled out in detail in
Part II of this Report, analysis of the background of the 1913 Water Commission Act, and in
particular the evolution of the subterranean stream provision of that Act, indicates that evaluation
of  “physical characteristics” is not the key to a proper interpretation of the statutory provision.

My analysis reveals that the legislative purpose was to protect the integrity of the permitting
agency’s jurisdiction over surface stream appropriations by preventing unpermitted taking of
groundwater that appreciably and directly affects surface stream flows. The concern was
essentially to close a loophole that would have been left if any taking of water from a subsurface
location would leave the permitting agency powerless in the face of wells or tunnels that were
effectively underground facilities for withdrawing stream water. At the same time, it is clear that
the legislation was not intended to create permitting jurisdiction over all groundwater whose
pumping would in any way, or at any time, affect surface streams. The statute was without doubt
meant to leave much tributary groundwater as part of a separate legal regime outside the permit
system that was being established. While the “subterranean stream” language in the Water
Commission Act was almost certainly intended to focus on areas that were very proximate to the
surface stream (the subterranean aspects of surface streams), such as what is called underflow or
subflow, it should be kept in mind that modern-day high-powered pumps were not extant at that
time. The central concern was impact, however, not proximity.

My conclusion is that the legislation was designed to create an impact test (impact of pumping on
surface stream flows), rather than seeking to identify a physical entity with a specific shape,
despite the conventional “subterranean stream” language the law picked up from the old treatises.
I conclude that a test designed to identify appreciable and direct impact of groundwater diversion
on a surface streams represents a more faithful implementation of the legislative purpose than any
catalog of physical characteristics.10

While any test of impact necessarily involves a judgment about the boundaries of inclusion and
exclusion, so does any test based on geography or on physical characteristics, whether it involves
flow direction, permeability of an asserted bed and banks, identification of a channel,  or whether
certain groundwater is or isn’t “underflow.”  Since the groundwater and surface water within a
watershed essentially constitute a continuum, any test intended to separate one part of the
groundwater from another (“percolating” vs. “flowing”), or to distinguish groundwater from
surface water, inescapably requires a judgment that reflects a purposive goal, rather than
reflecting a technical line of demarcation that hydrogeologists or other scientific experts utilize
and for which there is a technically accepted definition. Indeed, even in states where groundwater
and surface water management is fully integrated, policy-dominated judgments must be made



11 See text at notes 235, 263,  infra.

12 Decision No. 3883, D. 119 (1926), discussed text at note 173, infra.

13 E.g., Stony Creek (Colusa County), Order WR 80-11 (1980), discussed in text at note
177, infra; Laguna Creek (Santa Cruz County), Memo from Charles NeSmith, Associate
Engineering Geologist, Files 262.0 (44-16-01), Water Rights Complaint – California Department
of Fish and Game vs. Stephenson Ranch (Santa Cruz Biotechnology) Regarding Diversions from
Laguna Creek in Santa Cruz Country (August 23, 2001).
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about the point at which pumping impacts on surface streams are sufficiently attenuated in time or
impact that they should not be considered.11

The response to Question 6, below, offers a suggested approach for the Board in drawing the
required line distinguishing subsurface waters subject to the SWRCB’s permitting authority from
subsurface waters that the law classifies as percolating groundwater.

4. What factors has the SWRCB considered in its past decisions regarding groundwater
classifications?

Two factors have been found wherever the Board has taken jurisdiction of what is determined to
be a subterranean stream: a finding of (1) bed and banks; and (2) water flowing along the line of a
surface stream (though sometimes very slowly). A third factor – the presence or absence of a
channel – has been a subject of controversy from the beginning. In addition, in almost all cases
where the Board took jurisdiction, hydraulic connectivity showed that the pumping would impact
a surface stream. Connectivity is a factor that is always taken account of, and appears to be
influential, though the Board has not articulated surface stream impact as itself a test of
jurisdiction. There are, however, cases where the Board has taken jurisdiction where there was no
finding of such connectivity and impact, and cases where it has declined jurisdiction where that
element was present.

The classic case for finding jurisdiction is where subsurface water is pumped from a narrow
alluvial valley enclosed by a steep rocky canyon, and where the subsurface water is moving along
a closely confined path paralleling the line of a surface stream. The 1926 Sheep Creek case
exemplifies such circumstances,12 and one can find similar cases down through the decades.13 
Described as the underflow of the surface stream, the subsurface flow in that case was “very
slow”, but it was said to be definite, and was within a channel – a closely confined path – formed
by the walls of a canyon that ranged from ¼ mile to 1 mile in width. Though the decision contains
no finding of relative impermeability, it quotes the language of “impervious sides and bed” from
the Pomeroy headnotes as describing the setting in the case. As to impact, it also quotes the
Pomeroy headnotes, which speak of “caus[ing] the water of the stream to leave its bed to fill the
void caused by such [groundwater] diversion.”



14 D. 432 (1938), discussed in text at note 195, infra.

15 D. 432, at 14-15.

16 D. 968 (1960), discussed in note 178,  infra.

17 Id., at 3.

18 Order No. WR 95-10 (1995), discussed in text at note 189, infra.
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The most troublesome cases for the Board seem to have been those where the claim is that there
is no “channel,” though the other factors – bed and banks, and flow, as well as impact on a
surface stream – have been present. The record of the very first subterranean stream case, in
1924, contains a staff report recommending against taking jurisdiction because the groundwater is
in a broad valley described by the staff as “an underground lake.”  The Board did, however, assert
jurisdiction, perhaps because neither side objected (indeed, it seems the two contending sides
wanted the Board to resolve their conflict).

In 1938, a case involving the San Luis Rey River again raised the question whether the fact that
the subsurface water was found within a broad valley that was not channel-like, i.e., narrowly
confined, was jurisdictionally disqualifying.14 The Board held that it was not. The Board took
jurisdiction, stating, “while the underground water is concluded to be a definite stream, yet the
bottoms along the river constitute reservoirs of some magnitude just as are found in a surface
stream in its wide, deep and slow moving reaches.”15  The Board took special note of  the
hydraulic connection, or impact factor, noting that the “stream and the underground water
function as a closely related unit.”

The issue arose again in 1960, in the Cache Creek case, where doubts were raised about the width
of the asserted channel and the resulting asserted lack of flow.16 The Board formally rested its
finding of no jurisdiction on the slowness of the flow and the breakup of the canyon walls by side
canyons. In the course of its decision, the Board asked, “[w]hen is a given area a stream, and
when is it an underground basin? Does the word ‘flowing’ include water that is moving very
slowly? When a given area containing slowly moving water has impermeable sides and bottom,
must those impermeable sides and bottom be construed as the bed and banks of a stream...?”17  In
that case, the answer was “no”. The circumstances suggested that the pumping was not impacting
the surface stream, which may have influenced the decision against jurisdiction.

Hydraulic connection between the subsurface water and the surface stream, such that pumping is
seen as significantly impacting the surface stream, is commonly an indication that the Board will
find jurisdiction in an otherwise marginal case – as in the 1938 case noted above involving the San
Luis Rey River; or in the more recent Carmel River case (though the jurisdictional finding there
was uncontested);18 and it may be explanatory of the 1999 Draft decision in the Pauma and Pala



19 Discussed in text following note 158, infra.

20 D. 1589 (1982), Chorro and Morro Creeks.

21 Pilarcitos Creek, San Mateo County, SWRCB letter of Jan. 9, 2001
(363:CLC:262.0(41-08-03)), at 2. Earlier, the Board refused jurisdiction of a well within 18 feet
of a creek  pumping tributary water, because the groundwater was seeping, not flowing with the
stream. It told the protestant it would have to go to court to protect its stream rights against the
pumping. Decision A. 6017, D. 225 (1929) (Metcalf Creek, San Bernardino County). 

22 Nebraska, Oregon, and Colorado, discussed in text following note 250, infra, offer a
variety of promising examples.

23 See note 264 and Part VI, infra.
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case.19

On the other hand, the Board has taken jurisdiction of cases where there was no evidence of
hydraulic connection (the pumping was from a confined aquifer), and where the presence of
anything ordinarily thought of as a channel was doubtful.20  And it has denied jurisdiction for lack
of a “known and definite channel,” even where pumping might be depleting the stream.21  The
common explanatory element in these two cases is “bed and banks.” In the former case, bed and
banks were found; and in the latter there was nothing that could qualify as bed and banks.  If there
is a single dominating factor in the Board’s current jurisdictional decisions, it seems to be a focus
on the presence or absence of a bed and banks. The presence of something that qualifies as a bed
and banks seems to generate a rather generous attitude toward finding a channel, and the presence
of flow. The presence of a hydraulic connection between the subsurface water and a surface
stream appears as an added factor in favor of a jurisdictional finding.

5. Should the legal test for determining what subsurface waters are subject to the SWRCB’s
permitting authority be changed? If so, what legal test would be appropriate?

In theory, there is no doubt that hydraulically connected groundwater and surface water ought to
be managed in a single integrated system, and that has been the general direction in which many
states have moved. There are several models that offer California useful ideas.22  But this State
has a long and deep history of resistance to such integration, and the prospects of achieving
legislative change that wouldn’t be piecemeal or riddled with destructive exceptions seems very
dim within the foreseeable future. In addition, California’s exception of riparian uses (which cases
indicate includes overlying applications of groundwater) from its permitting system provides
another reason to doubt the prospects of full integration of administration under a Board
permitting system.23  For these practical reasons, I suggest that efforts at improving management
of groundwater be directed elsewhere than at legislation to enlarge the Board’s permitting
jurisdiction over what is now called percolating groundwater.



24 See, however,  note 287, infra.

25 See generally William Blomquist, Dividing the Waters: Governing Groundwater in
Southern California (1992).

26 Because I conclude that this was the legislative intent, the so-called “bed and banks” test
of jurisdiction is inappropriate, nor can legislative intent be implemented by efforts to define what
constitutes a “definite channel[],” or when groundwater water is “flowing” through such a
channel, notwithstanding the literal language of the statute. It should be emphasized that the literal
terms of a statute sometimes simply do not describe legislative intent. See Andrus v. Charlestone
Stone Products Co., 436 U.S. 604 (1978) (holding that groundwater is not a “valuable mineral”
within the meaning of the General Mining Law of 1872, 30 U.S.C. § 22).
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Instead, I suggest a three-prong approach: (1) Improvement of the existing method for
implementing Water Code § 1200, along the lines proposed in this Report; (2) Active use by the
Board of its existing jurisdiction under Water Code § 275 to deal with waste, unreasonable use,
unreasonable methods of use, and implementation of  the public trust, which offers considerable
authority to protect surface resources from groundwater diversions;24 and (3) Additional attention
to basin-wide management, using as a model the more successful managed Southern California
basins.25 Comprehensive basin management comprehends not only regulation of groundwater and
surface water, but other techniques that are becoming increasingly important, such as conjunctive
use, control of subsidence and saltwater intrusion, aquifer quality control,  pump taxes or other
fees to limit use and support importation of new supplies, etc. While recognizing the difficulty and
cost of settling rights within an entire basin, the successful precedents established in some
California basins seem to offer the best hope for achieving genuine comprehensive management in
this State, taking account of California’s  historic experience with efforts at groundwater law
reform.

6. Can quantifiable criteria be established to implement the legal test? What are the
quantifiable criteria?

Perhaps. As was noted above, and will be explained in detail in the body of the Report, the
legislative purpose underlying the subterranean stream language of Water Code §1200 was to
protect the surface stream permitting jurisdiction from subversion by those who might directly
benefit from the stream without having to obtain a permit like other surface diverters, while not
subjecting all groundwater, or even all tributary groundwater, to the permitting system they were
establishing. The legislative goal was to pose the question,  when should a well be treated as
essentially a subterranean component of a surface stream; that is, which wells are appreciably and
directly (both in place and time) impacting the surface stream?26 That is not a question technical
experts can answer, though experts can tell us what we are likely to include or exclude within any
line that we draw in an effort to be true to the legislative intent.

In an effort to find workable criteria that would approximate the legislative goal as closely as



27 Memo from Kit H. Custis, DOC-Division of Mines and Geology, Dec. 28, 2001, at 2.

28 I received a number of helpful memos from Technical Advisory Committee Members,
both suggesting how to determine certain measures (e.g., a stream recharge area), noting
concerns with various suggested quantitative criteria, and offering alternative criteria. These
memos are reprinted in Appendix E.

29 The occurrence, movement, and availability of groundwater are all determined by the
availability of a water supply and by the rock types that constitute the local geology.  In California
the available water supply from precipitation and surface runoff, and the geology vary
considerably from place to place within the state.  This variation in water supply and geology
requires that any consideration of groundwater issues must include a detailed understanding of
both the local water supply and the local geology. A technical approach used to determine the
relationship between groundwater extraction and stream flow must be suitably designed to fit the
local groundwater hydrology and the local geology.

30 My assumption is that if the Board pursues this approach it will implement it through
formal regulations, following appropriate public processes.
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possible, experts on the Technical Advisory Committee were consulted. The following does not 
represent their recommendations, either individually or collectively. Indeed, there was no single
view taken by the Committee, which is perhaps a reflection of the difficulty in this context of
sorting out technical from interpretive and policy perspectives.

It may well be that no shorthand criteria will prove generally applicable in a satisfactory manner.
Technical Advisory Committee members often emphasized how various stream conditions can be
from place to place, and from season to season; and how much difference it makes whether there
are few or many wells in an area, etc. As one member put it, any simple test must confront the
fact that “there is a significant problem in studying surface water-groundwater interactions
because the evidence is not readily visible, the hydraulics are complex and dynamic, the impacts
can be felt over a broad area with no single point of diversion from the stream, and because of the
time delay between pumping and impact.”27

What follows – with all due cautions – are criteria I suggest for the use of presumptions to assist
in determining jurisdiction.28  No doubt they will benefit from refinements based on experience,
and from adaptations reflecting conditions in differing river systems.29 They are not entirely
quantitative, in particular the terms such as “thickness” or  “substantial” used below. The purpose
of these terms is to provide guidance to the Board as it seeks to implement the legislative will. It
may find, based on its experience, or with further technical assistance, that in some river systems
or areas it can appropriately utilize a numerical value as a guide, and thus evolve toward a more
fully quantitative test of presumptive jurisdiction.30 Ultimately, however, as noted above, and as
will be discussed more fully in the body of the Report, the legislative purpose was to protect its
permitting authority over surface stream waters from subversion, that is, to identify those



31 According to technical experts  I consulted, in water table situations when setting
observation wells in pump tests, drawdown is near zero at that distance, an experience that has
been confirmed by modelling. Drawdown, or changes in the water table adjacent to the stream
recharge area, is an indicator of hydraulic influence of the well’s pumping.

32 See note 287, infra.
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groundwater diversions that in some “substantial” way undermine that authority. No magic
number can do that job.

1. A well 1,000 feet or less from a designated surface stream recharge area is
presumptively within the Board’s jurisdiction,31 if either (a) a substantial
percentage of the well’s annual flow is extracted from the stream recharge
area (determined by using the Jenkins method or some similar reproducible
method); or (b) the well produces substantial stream depletion determined
as of the period of the most critical flows of the stream system it impacts.
The Board shall bear the burden of making these determinations.

2. If either (a) the well is screened below a clay layer of such thickness, and
where conditions denote lateral continuity, indicating lack of well impact
on the stream; or (b) the well does not create a measurable drawdown at
the edge of the stream recharge area, indicating lack of hydraulic influence
from the stream, the presumption of jurisdiction shall be rebutted. A party
opposing a presumption of jurisdiction shall bear the burden of rebutting
the presumption.

3. Whenever a well is found to be presumptively jurisdictional, any well
owner may  have individual pump tests performed to determine actual well
impacts, for the purpose of  rebutting any of the foregoing presumptions.
Such tests shall be of reasonable duration and intensity. The costs of any
such tests shall be borne by the party ordering the tests.

4. Whenever a well is found to be presumptively non-jurisdictional, the Board
(within the scope of its ability under existing law to gather information)32 or
any protestant may have individual pump tests performed to determine
actual well impacts, for the purpose of rebutting any of the foregoing
presumptions. Such tests shall be of reasonable duration and intensity. The
costs of any such tests shall be borne by the party ordering the tests.

5. Following any such tests, and after considering the evidence before it, the
Board shall make a final determination of jurisdiction.

6. The jurisdictional presumptions of ¶ 1, above, shall not apply in cases of



33 See text at note 211, infra. 

34 124 Cal. 597, 57 P. 585 (1899), writ of error dis. sub nom. Hooker v. Los Angeles, 188
U.S. 314, 23 S.Ct. 395, 47 L.Ed. 487 (1903).

35 For example, in a statement at a public workshop held by the SWRCB on April 24,
2000, the Department of Water Resources stated that “the appropriate legal test to be applied in
distinguishing between percolating water and subterranean streams was set forth by the California
Supreme Court in Los Angeles v. Pomeroy more than 100 years ago.” Statement of the
Department of Water Resources, State Water Resources Control Board Workshop, 24 April
2000, at 1. See also Id., at 6: “In determining the legal classification of groundwater, the Board
and its predecessors have relied on the California Supreme Court’s 1899 decision in Los Angeles
v. Pomeroy which established the distinction between subterranean streams and percolating
groundwater.”

36 Water Code § 1200. See also §1221: “This article shall not be construed to authorize
the board to regulate groundwater in any manner.” As this provision makes clear, under the Water
Code a “subterranean stream flowing through known and definite channels” is not legally

(continued...)
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long-standing hydrological disconnection.33

It should be noted that a determination that a well is jurisdictional does not mean that it is in fact
adversely affecting uses of the surface stream. It only means that the well is sufficiently within the
impact-orbit of the stream, that the Board has jurisdiction to consider well impacts in the same
way that it considers impacts from proposed surface diversions.

PART I:

THE LEGAL BACKGROUND OF THE WATER
COMMISSION ACT

1. The Pomeroy Case

If there is any point about which all sides in the debates over subterranean streams agree, it is that
one has to look to the decision in Los Angeles v. Pomeroy34 for legal guidance in deciding
whether certain subsurface waters are, or are not, a subterranean stream under California law.35

Before turning to that much-cited case, a few preliminary comments are in order. First, the
Pomeroy decision is not a legally binding precedent. It was decided prior to the enactment of the
governing statute36 and its predecessor provision,37 and therefore it does not represent the



36(...continued)
considered “groundwater”.

37 The original statute read: “Whenever the terms stream, stream system, lake or other
body of water or water occurs in this act, such term shall be interpreted to refer only to surface
water, and to subterranean streams flowing through known and definite channels.” Statutes 1913,
ch. 586, § 42 (Approved June 16, 1913, in effect August 10, 1913).

38 124 Cal., at 604, 606.
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Supreme Court’s interpretation of the legislature’s intent in enacting the Water Commission Act
in 1913. Second, it may well be that Pomeroy has been more often plucked for its quotable
language than studied for its meaning and context (many commentators quote the language of its
headnotes rather than the text of the opinion), and that at least some of what has been attributed 
to it over the years may be misleading. Third, any effort to ascertain the significance of Pomeroy
to the 1913 law needs to take account of subsurface water law developments in the California
Supreme Court between 1899 and 1913. Fourth, and finally, it is important to understand what
the legislature was trying to do when it enacted the statutory provision in question, rather than
just assuming it meant to codify the Pomeroy opinion. The following pages explore each of these
matters.

      

Pomeroy was an eminent domain valuation case. In order to improve its municipal water supply
system, Los Angeles had condemned a narrow strip of land comprising 315 acres, averaging some
¼ mile in width,38 adjacent to the Los Angeles River just above where it passes through the
narrows out of the San Fernando Valley, between the eastern extremity of the Cahuenga
Mountains and the Verdugo hills. The question in the case was how to value the land taken. It
was determined that Los Angeles had a paramount pueblo right to the water of the Los Angeles
River. If the water beneath the condemned land  was water of the Los Angeles River, the City
was entitled to it and the condemnation award could not include the sales value of the water under
the land for use elsewhere. Notably, the case had nothing to do with state regulatory jurisdiction
over groundwater. The question was simply whether the water beneath the defendants’ land was
part of the Los Angeles River (Los Angeles wins), or whether it was part and parcel of the
condemned land (defendants win).

The physical situation in the case was that the water of the Los Angeles River had its source in the
mountains surrounding the San Fernando Valley, water that went underground into the alluvium
of the Valley, and then by gravity flow found its way to the River. The Court acknowledged that
all, or virtually all, the groundwater from the San Fernando Valley watershed found its way into
the Los Angeles River. The defendants’ land lay on both sides of the River, and the subsurface
water beneath it was “in intimate contact” with the surface flow, and flowing in the same direction



39 The court said the surface stream flowed 2-3 feet/second, and the subsurface flow was
14-17 miles/year. Id., at 617.  This was probably a misstatement, see Statement of Dennis E.
Williams, State Water Resources Control Board Workshop, 24 April 2000, transcript, at 58
(“...Pomeroy...estimated...groundwater was flowing...200 to 250 feet per day....Groundwater
flows a few feet per day”).

40 In defining “underflow,” reference is usually made to the elements mentioned in
Instruction XVI in the Pomeroy decision: groundwater must be connected to the surface stream,
flow in the same direction as the surface stream, be confined to a reasonably well-defined space,
and be moving in a course. Los Angeles v. Pomeroy, 124 Cal., at 623-624. 

41 124 Cal., at 624.

42 Pomeroy quoted from Kinney’s first edition, published in 1894, Clesson S. Kinney, A
Treatise on the Law of Irrigation (1894), § 48, 69-70. Kinney had a rather formal and elaborate
conception of subterranean streams, which he spelled out at length in his second edition (Clesson
S. Kinney, A Treatise on the Law of Irrigation, vol. II (1912), at § 1161, pp. 2106-07). He
included known and unknown, dependent and independent, subterranean streams.  Underflow is
the classic example of what he calls a known, dependent subterranean stream. While what Kinney
had primarily in mind were simply the subsurface elements of more-or-less perennial surface
streams, according to him a subterranean stream may also be entirely independent of any surface
stream, so long as it ascertainably has the channel-like characteristics of  surface streams. Such
flows, which Kinney calls “independent [of surface] streams” may be identified by “the
topographical features of the country.” Kinney, 2d ed.,  at § 1165, at 2117. Kinney cites for this
point McClintock  v. Hudson, 141 Cal. 275, 74 P. 849 (1903).
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at a rate about 1/1000 the rate of the surface stream.39  The Court held that the evidence sustained
a finding that this subsurface flow was a subterranean stream. The bulk of the Court’s opinion
examines the question whether the law with respect to subterranean streams was correctly stated
in the trial judge’s instructions to the jury.

The narrow question in the case was whether the subsurface water in question was part of the
surface stream of the Los Angeles River. For that reason the instructions speak to evidence
relating to the question whether the water in question was an immediate subsurface element of the
surface stream, that is, what is usually called underflow.40 For example, the trial judge told the
jury that if it found the water moving underground was “in the same general direction as the
surface stream and in connection with it,”41  then the water should be considered as part of the
watercourse. That instruction, and its approval by the Supreme Court, does not decide one way
or another whether the presence of subsurface water flowing in the same direction as the surface
stream is a necessary element of any subterranean stream.42  There is, however, at least one thing
the Court does make clear. Nothing in the case is intended as a determination that all tributary



43 124 Cal., at 631-32. As the issue is sometimes raised whether the legal definition of a
subterranean stream might embrace the whole of the Central Valley or any other broad alluvial
valley enclosed by mountains and thus arguably having a bed and banks, the instructions in
Pomeroy are striking: Having just described a “watercourse,” as above, the trial judge goes on to
say that “[w]ater moving by force of gravity in a valley or basin of wide extent,...and moving
generally through the whole or through a large portion of the basin...composed of alluvial or other
deposit lying throughout the entire basin...do not constitute a watercourse....”  Id., at 627. The
Supreme Court underlines this point, noting that the trial judge “was not giving, or intending to
give, a definition which would make the whole San Fernando basin a subterranean stream. The
instructions...are applicable...exclusively to the comparatively narrow outlet of the
valley...between the rocky and comparatively impervious mountain sides on either hand...
[including] water moving in a definite direction...[and] sides and bed to the channel in which it is
moving...”  Id., at 631-32. Well before Pomeroy, California court cases had already decided to
reject integrated management of surface and groundwater, even where knowledge of the
hydrological impact was clear and undisputed, Gould v. Eaton, 111 Cal. 639, 645, 44 P. 319
(1896), and despite a view that such a rule was not required by precedent, and was unwise.
Southern Pacific Railroad Co. v. Daffier, 95 Cal. 615, 619-20, 30 P. 783 (1892).  Explicit
reference to these precedents in Pomeroy makes clear that the Pomeroy Court was not seeking to
use the subterranean stream category to bring about integration of surface rights with uses of 
tributary groundwater.

44 There seem to be no early cases finding a subterranean stream that involved anything
other than underflow. For example, only a few months after the Pomeroy decision, the Court held
that the subterranean flow in the bed of the San Gabriel River was underflow constituting a
subterranean stream, and not percolating water that belonged to the owner of the soil. Vineland
Irrigation Dist. v. Azusa Irrigating Co., 126 Cal. 486, 494, 58 P. 1057 (1899).

45 See note 42, supra.
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underground water should be classified as a subterranean stream.43

Taken all in all, Pomeroy can be read broadly or narrowly, and neither reading can be said
definitively to be right or wrong. The case itself deals only with the underflow of a gaining
stream,44 but it purports to set out more generally “the proper definition of a subterranean stream
”, which it does by quoting from Clesson Kinney’s treatise on the law of irrigation.45 In so doing,
it employs terms that are capable of variable interpretations, but which the Court either does not
define, or defines ambiguously. For example, the Court does not indicate what sort of movement
is required for subsurface water to be “flowing,” a matter of some importance since virtually all
groundwater is in motion to some extent. It says a channel must be “defined,” and defined means



46 124 Cal., at 633.

47 Id., at 632.

48 Id., at 634.

49 Id., at 632.

50 Ibid. Despite the common use of the word “impermeability” in discussions of the
Pomeroy case rule, neither the instructions, nor the Supreme Court opinion uses that word. The
Supreme Court, attributes to the trial court a standard of  “a well-defined channel with impervious
sides and banks” Id., at 631 (emphasis added), though the word “impervious” never appears in the
trial court’s instructions. The trial court said only that the sides and banks “may consist of any
material which has the effect of confining the waters within circumscribed limits.” Id., at 623
(Instruction XV). In any event, in the very next paragraph the Supreme Court describes the
channel as being the “comparatively impervious mountain sides on either hand.” Id., at 632. See
note 146, infra.
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“contracted and bounded,”46 but it does not further define those terms. Whatever contracted and
bounded means, the Court acknowledged that in the Pomeroy case the “contracted and bounded”
area was as much as two and a half miles in width,47 which is hardly what most people would
think of as a contracted channel. Moreover, one is left unsure whether it is essential to the
decision that within such a channel “there was a subsurface flow corresponding with the surface
flow....”48  If so, that would significantly narrow the potential for a broad area of an alluvial valley
to qualify as a bounded and contracted channel. As to the “sides and bed” to the channel,49 the
Court describes them as “comparatively impervious,”50 giving no further definition to that
characterization.

The plain fact is that while the outcome in Pomeroy, in favor of Los Angeles, made good sense,
the decision’s legal effort to define a part of the groundwater continuum as a  “subterranean
stream” was both a  hydrogeological and a public policy fiasco. Virtually everyone acknowledges
this. What is less often noted is that the Pomeroy test was soon abandoned by the California
Supreme Court. In fact, it is almost certainly the case that the Pomeroy court itself realized that
the subterranean stream category it had fashioned  was an unfit tool for water management. After
all, the judges in the Pomeroy case were perfectly well aware that the water in the Los Angeles
River, and its underflow, and all the rest of the surface and subsurface water in the San Fernando
Valley, was part of single, continuous system. The Pomeroy Court acknowledged that fact
explicitly. It knew full well that the “percolating” water outside of the acreage in the case was on
its way to those lands where it would be magically transformed into “subterranean stream” water.
Why, then, did it write the opinion it did? After all, unlike today’s Board and courts, it had no
subterranean stream language in a statute that it was bound to interpret and implement. It was
making law in the common law tradition.



51 The conventional cases spoke of those genuine underground flows  “in limestone
regions.” And the courts recognized that  “[u]nderground currents of such a description are
exceptional in their nature.....” Haldeman et al v. Bruckhart, 45 Pa. 514, 518 (1863).

52 141 Cal. 116, 74 P. 766 (1903).

53 See City of San Bernardino v. City of Riverside, 186 Cal. 7, 14, 198 P. 784 (1921).

54 The English common law rule for groundwater is generally traced back to the 1843
decision in Acton v. Blundell 12 M. & W. 324 (Meeson and Welsby), reprinted in CLII The
English Reports 1223 (Exchequer Division VIII, 1915). There was recognized a subterranean
stream exception to this rule, Chasemore v. Richards, 7 H.L. Cas. 349, 1 Engl. Rul. Cas. 729,
754 (1859), but the presence of such streams was considered quite exceptional.

55 42 Cal. 303, 10 Am.Rep. 299 (1871).
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2. The Pomeroy Case in its Historical Context

The traditional common law definition of subterranean streams was very narrow and essentially
limited to flows in limestone regions.51  Why didn’t the Court in Pomeroy leave it at that, and
instead adopt a common sense test based on whether the water in question was tributary to the
surface river, and whether its pumping would adversely affect the rights Los Angeles held in the
river? That would have been a straightforward, hydrologically and legally rational approach, and
would have avoided the need  to wrestle with the obviously unwieldy concept of a  “subterranean
stream.”

We now know the answer. It was provided a few years later by the trial judge in Pomeroy, Lucien
Shaw. Shaw subsequently became a Justice of the California Supreme Court, and wrote several
important groundwater opinions, including the decision in Katz v. Walkinshaw.52  The explanation
is ironic in the extreme, because the justification for what the Court did in Pomeroy, and for the
rule it fashioned – which still dominates California groundwater law a century later – was
repudiated by the California Supreme Court in 1903. Why did the Court do what it did, and what
happened next? The answer is fascinating.

In 1899, when Pomeroy was decided, it was still widely believed that the common law doctrine of
absolute ownership was the law governing groundwater in California.53 Under that doctrine, a
landowner could pump and bear no responsibility for the impact on other pumpers, however great
the damage to them, so long as he was not actuated by malice.54  Indeed, the trial judge in
Pomeroy drew on the decision in Hanson v. McCue55 in his instructions, a California case that
cited absolute ownership as the governing rule for groundwater. If that was the law, then a
landowner overlying such water, so long as not actuated by malice, could pump and use the water
without regard to its impact on others. Under the rule stated in the Hanson case in 1871, only if
the landowner was pumping from a subterranean stream could he be restrained from harming



56 42 Cal., at 308. It is perhaps worth noting that in its characterization of subterranean
streams, the Court in Hanson seems to have had in mind something much more like a true river
underground: “Underground currents of water... are known to exist in considerable volume,
particularly in limestone regions.” Ibid.  But  “limestone in California is insignificant as a water-
bearing formation.” California’s Ground Water, Dept. of Water Resources Bulletin No. 118
(Sept. 1975), at 15. “[D]efinite underground streams are few and of rare occurrence,” Samuel C.
Wiel, II Water Rights in the Western States ( 3d ed., 1911), § 1077, at 1011-12.

57 To be sure, any jurisdiction that had separate legal regimes for groundwater and surface
water (even if absolute ownership was not the groundwater rule), had to have some way to draw
a line between what was groundwater and what was surface water. It was early recognized that
some water, though physically beneath the surface of the earth, was functionally so much part and
parcel of the surface stream that it was prudent, not to say essential, to manage it  integrally with
the surface stream. But, as we shall see, that did not mean one needed the artifice of a
“subterranean stream” doctrine such as that fashioned by Kinney.  
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another who had a right to the water with which his pumping interfered. The Hanson case seems
to be the first California decision to use the sort of  formulation that appeared in Pomeroy and
then later showed up in California statutory law: “a subterranean stream of a defined character,
and flowing in a defined channel”.56

Under the absolute ownership legal rule articulated in the Hanson case, if the water under the
defendants’ land in Pomeroy was percolating groundwater, the landowner could pump it no
matter that it was draining water from the Los Angeles River. If absolute ownership was the law
in California, it was essential to determine if the water in question was, or was not, percolating
groundwater. Only if it was not, and was instead “subterranean stream” water, could Los Angeles
be secure in its rights in the Los Angeles River.  The assumption that absolute ownership was the
law governing groundwater is thus what created the need for a subterranean stream doctrine.57 
The irony of Pomeroy is that absolute ownership wasn’t the law in California after all.

Though the Pomeroy Court understood the hydrological realities in the case before it, it accepted
the premise that underlay Judge Shaw’s instructions, which was that percolating groundwater was
subject to the absolute ownership rule. On that premise, either Los Angeles had to lose a case that
the Court undoubtedly believed that the city deserved to win, or the Court had to look to a legal
theory that solved the immediate problem before it, but created a hydrologically untenable
distinction among groundwater at different stages of its voyage down through the San Fernando
Valley. The Pomeroy Court chose to decide in favor of a result that protected Los Angeles’
treasury at the expense of a coherent legal theory. Since Pomeroy did not actually involve a
dispute over water, it left to another day the question how much protection Los Angeles would be
given against pumpers generally in the San Fernando Valley, that is, how much tributary
groundwater would be found to be “subterranean stream” water.



58 141 Cal. 116, 74 P. 766 (1903).

59 141 Cal., at 121.

60 Perhaps not everyone. One still finds people quoting the absolute ownership language
that appeared in Instruction XII in Pomeroy, which the Supreme Court expressly disavowed as
the law in Katz v. Walkinshaw, 141 Cal., at 132. See letter to State Water Resources Control
Board from William H. Baber III, for the Subterranean Streams...Workshop (April 18, 2000), at
2.

61 141 Cal., at 120.
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3.  Doing the Job Pomeroy Failed to Do: 
Katz v. Walkinshaw and Los Angeles v. Hunter

Only four years after the Pomeroy decision, a far more famous case was decided by the California
Supreme Court, Katz v. Walkinshaw.58 The facts were simple enough. Plaintiff was pumping
groundwater and using it on his overlying land. Defendant was pumping groundwater from under
his nearby land, and taking it off the overlying land for use. Plaintiff claimed that defendant’s
pumping dried up his wells, and that he was entitled to relief. The defendant asserted that
California followed the absolute ownership doctrine of groundwater law, that  “each landowner
owns absolutely the percolating waters in his land, with the right to extract, sell, and dispose of
them as he chooses, regardless of the results to his neighbor....”59  Plaintiff denied that absolute
ownership was the law in California, but he had a second theory as well. He also claimed that they
were both pumping from an underground stream, and so, in any event the law governing
percolating groundwater, even if it was absolute ownership, didn’t apply.

What makes the case especially significant for our purposes is that the Court found it need not
decide whether the water in question was a subterranean stream or percolating groundwater,
because absolute ownership wasn’t the law of percolating groundwater in California. Thus the
defendant would lose whether the water in question was percolating water or the water of a
subterranean stream. Of course everyone today knows that Katz v. Walkinshaw is the case that
declared the correlative rights doctrine as the law governing competing groundwater pumpers.60

What is not so well remembered is that the decision broke sharply with tradition and precedent,
rejecting claims that absolute ownership must be the law of percolating groundwater because that
was the common law rule, because California had adopted the common law, and because a
previous Supreme Court decision (Hanson v. McCue)  had said it was the law (though in dictum).
The rejection of the common law absolute ownership rule in Katz was at the time considered
“novel and of the utmost importance”61 and the case was decided by the Court upon rehearing,
following exhaustive briefing.

The relevance of the groundbreaking decision in Katz is that it made the doctrinal gymnastics of
the Pomeroy case unnecessary, and reduced the subterranean stream category to a virtual



62 Id., at 121.

63 Instruction No. XII, at 124 Cal., at 622 (“absolute owners”).

64 Lucien Shaw, The Development of the Law of Waters in the West, 10 Cal. L. Rev. 443,
458 (1922) (exclamation added).
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irrelevance. If landowners pumping groundwater – even percolating groundwater – must respect
the rights of other water-rights holders whom their pumping injures, then it makes no difference in
a case like Pomeroy whether the water in question was a subterranean stream or percolating
water. Since Los Angeles had a paramount right to the waters of the Los Angeles River, any
diversion of groundwater that impaired that right would be a violation of Los Angeles’ right under
the rule of Katz v. Walkinshaw.

Essentially what Katz did was to determine that the resolution of conflict between contending
water users should be based on the impact of one use upon another, rather than upon some ex-
ante classification of the source. This change was calculated to bring the legal rules into
congruence with the hydrological realities; and in doing so to eliminate the legal fiction that
groundwater movement was unknowable in favor of case-specific factual inquiries: was the
water’s movement known or practically determinable? If so, what were the impacts? And if there
were impacts, were they legally redressable?

If the Katz decision had preceded Pomeroy, the subterranean stream concept in California law
might well have faded into the mists of legal history. As the Court put it in Katz, “averment[s] that
...water constitute[s] part of an underground stream may be regarded as surplusage.”62  That
statement is especially notable because the author of the Katz opinion was none other than Lucien
Shaw, who had been the trial court judge in Pomeroy. It was Judge Shaw’s instructions that were
the subject of the decision in Pomeroy. And it was Shaw who relied on the absolute ownership
doctrine from Hanson v. McCue in his instructions,63 which may have been the very thing that led
the Pomeroy Court to rely on the subterranean stream finding, and to equivocate about the status
of all the rest of the percolating, tributary groundwater in the San Fernando Valley. Yet four years
later it was this same Lucien Shaw, now a Justice (and later Chief Justice) of the California
Supreme Court, who wrote the opinion in Katz v. Walkinshaw  stating that the “subterranean
stream” category was effectively “surplusage.”  Indeed, in a law review article he wrote many
years later, Shaw restated the holding of Pomeroy in terms that brought it into line with Katz and
subsequent decisions. That case, he said, stood for the proposition that  “persons having rights in
a natural stream were threatened with injury by extraction of the percolating [!] water which
sustained and supported the stream in its flow.”64

Why, then, did Shaw give the instruction he did in Pomeroy, which made the distinction between
a subterranean stream and percolating ground water so important? Shaw gave the explanation in
his opinion in Katz. Speaking of himself, he said: “Inasmuch as the writer of this opinion [in Katz]
was also the writer of the instruction under consideration [in Pomeroy], it may be proper to say



65 141 Cal., at 131. 

66 McClintock v. Hudson, 141 Cal. 275, 281, 74 P. 849 (1903). The Court made this
statement in response to a claim by a surface riparian user that a neighboring landowner was
unlawfully interfering with the plaintiff’s right by pumping and taking water offsite for use,
because the groundwater being pumped was a “subterranean stream” drawing from the surface
stream.

67 Hudson v. Dailey, 156 Cal. 617, 628, 105 P. 748 (1909). The category had not wholly
disappeared, it seems. See Arroyo Ditch & Water Co. v. Baldwin, 155 Cal. 280, 100 P. 874
(1909), though the Arroyo Ditch decision’s use of the subterranean stream category is at odds
with the great weight of California Supreme Court opinions of that era.

68 156 Cal. 603, 105 P. 755.  Notably the decision in the Hunter case was written by
Justice Frederick W. Henshaw, who participated in both Pomeroy and Katz. 
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that he did not give the instruction because he approved that part of it restating the doctrine of
Hanson v. McCue. The instruction was given because [it] had been requested by the appellants in
the case, and [Los Angeles] consented that that part should be given in substance rather than take
the chances of a reversal of the case, should the supreme court hold its refusal to be erroneous
[that is, should the supreme court approve the absolute ownership doctrine].”65 In short, Los
Angeles was worried that absolute ownership might be held to be the law of percolating
groundwater in California, and if it were, then Los Angeles could only prevail if the water under
the land being condemned was not percolating groundwater, but was part of a subterranean
stream. To be on the safe side, it agreed to the instruction, and the Pomeroy Court, unwilling or
unready to repudiate the absolute ownership doctrine, assumed its validity, and was thus obliged
to draw the subterranean stream/percolating groundwater distinction.

It wasn’t until Shaw’s opinion in Katz that the Court decisively repudiated absolute ownership.
Any doubt that the subterranean stream issue was no longer considered significant to groundwater
litigation in California was removed in subsequent Supreme Court decisions. In a case decided
less than a month after Katz, Justice Shaw wrote: “The case of Katz v. Walkinshaw...establishes a
rule with respect to waters percolating in the soil, which makes it to a large extent immaterial
whether the waters in this land were or were not a part of an underground stream, provided the
fact be established that their extraction from the ground diminished to that extent, or to some
substantial extent, the waters flowing in the stream.”66  Then in 1909, in another groundwater
case, the Court said:  “There is no rational ground for any distinction between such percolating
waters and the waters in the gravels immediately beneath and directly supporting the surface flow,
and no reason for applying a different rule to the two classes,...if, indeed,  the two classes can be
distinguished at all.”67

That same year the Court decided City of Los Angeles v. Hunter.68 Hunter dealt with the question
raised but left in limbo in Pomeroy: What right did landowners in the San Fernando Valley further



69 Id., at 605.

70 Id., at 607.

71 Id., at 608.

72 Clesson S. Kinney, A Treatise on the Law of Irrigation, vol. II (1912). See 2 Kinney
§ 1188,  pp. 2152 (emphasis added). 

73 Id., at 2153.
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from the stream than those in Pomeroy (though still within the several-miles-wide banks area
identified in Pomeroy), have to pump tributary groundwater that diminished flows in the Los
Angeles River?  The facts were these: Los Angeles brought suit against owners of some 5,000
acres in the San Fernando Valley who were pumping water asserted to be tributary to the Los
Angeles River, to quiet title to its paramount right to use of the waters of the River. The principal
claim of the defendants was “[t]hat the waters are strictly percolating waters, not belonging to the
subterranean flow of the stream, but if concededly on the way to join and swell such flow, still
percolating waters, to the use of which, as owners of the land, they have an absolute indefeasible
right.”69

The Court rejected this claim, holding it was immaterial whether the waters in question were
considered percolating or not. Since “[t]hese waters percolate...in the sense that they form a vast
mass of water confined in a basin filled with detritus, always slowly moving downward to the
outlet [which is the Los Angeles River],”70 then insofar as Los Angeles has paramount rights to
the use of all the waters of the River, “none of these so-called percolating waters may be
withdrawn to the invasion and injury of such right.”71  It was held unnecessary, as in Katz and
McClintock, to classify the water either as percolating or as a subterranean stream.

When Kinney, on whose 1894 treatise the Pomeroy Court had relied, published his second edition
in 1912 he acknowledged the change that had occurred. Citing the more recent California cases,
such as Los Angeles v. Hunter, he explained that only a limited class of percolating waters,
“diffused percolating waters,” “are considered as a part of the very soil itself and belong to the
realty in which they are found.” Picking up the test of Hunter, he explained that “these
[percolating] waters are those which, as far as known, do not contribute or are not tributary to the
flow of any definite stream or body of surface or subterranean waters.”72  Though unwilling to let
loose of the old terminology, Kinney acknowledged that the groundwater question was becoming
a matter of evidence based on the ability to determine hydrological relationships, rather than a
formal classification based on the geography of the water’s movement:73

It is plain to see that, as the years go by, the class of diffused percolating waters will be
growing smaller and smaller. This is due the scientific investigations of the movements of
percolating waters through the ground, and also to the discoveries which are constantly



74 23 Cal.2d 68, 142 P.2d 289 (1943).

75 Id., at 73 (emphasis added). 

76 14 Cal.3d 199, 537 P.2d 1250 (1975).
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being made that certain waters which were once considered mere percolations flowed in
defined subterranean channels which have become known....In time, if the courts are as
active in establishing new rules governing subterranean waters within the next few years as
they have been in the past ten years, which rules have but kept pace with the scientific
investigations upon the subject, this class of subterranean waters will pass from the class
of those flowing in unknown courses to those flowing in known courses, and the “secret
incomprehensible influences,” and “practical uncertainties” will become comprehensible
influences and practical certainties.

The newer California judicial approach that Kinney acknowledged, which focused on whether
groundwater was known to be contributing to a surface stream, as the line of demarcation,
continued into modern times. In 1943, in Los Angeles v. Glendale,74 the Supreme Court stated
unequivocally that Los Angeles’ pueblo right in the Los Angeles River extended to all the
groundwater in the San Fernando Valley upon which the flow of the River depended; and it made
clear, by citing Hunter as authority, that it did not view that case as limited to groundwater in the
southeast corner of the Valley within the bed and banks area described by Pomeroy. The Court
said:75

It has long been established that as successor to the pueblo of Los Angeles, the
city of Los Angeles has a right, superior to that of a riparian or an appropriator, to
satisfy its needs from the waters of the Los Angeles River [omitting citations].
Because the flow of the river is dependent on the supply of water in the San
Fernando Valley, it has also been held that the pueblo right includes a prior right to
all of the waters in the basin. (Los Angeles v. Hunter, 156 Cal. 603 [105 P. 755]).

In 1975, in Los Angeles v. San Fernando,76 the Supreme Court reaffirmed Glendale explicitly.
But it did something else as well. It made clear that the scope of Los Angeles’ pueblo right grew
out of the scope of the waters of the Los Angeles River, and that the scope of the Los Angeles
River was determined by the extent of the groundwater that was tributary to the River. In other
words, for determining pueblo rights, the Los Angeles River consists of its surface flow and the
groundwater tributary to it. The Court decided that the subterranean extent of the Los Angeles
River is measured by the tributary nature of the groundwater in the San Fernando Valley, the very
thing that Pomeroy said it was not deciding.  Revealingly, both the Glendale and San Fernando
cases cite Hunter, not Pomeroy, as authority for the expansive view of the subterranean extent of



77 23 Cal.2d, at 73. See also 14 Cal.3d, at 248.

78 14 Cal.3d, at 212.

79 Id., at 241, n. 23.

80 Id., at 251.

81 Ch. 408, Statutes of 1911 (April 8, 1911). At the same time the legislature established a
State Board of Control (the next year its work was taken over by the State Water Commission),
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the Los Angeles River.77  It is important in this respect to note that Glendale and San Fernando
do not simply say that pueblo rights extend to groundwater beneath the pueblo boundaries. The
Court conceived of  the pueblo right as including within the surface stream its tributary
groundwater – the “waters of the Los Angeles River and the waters supplying it.”78  The cases are
about “rights in the Los Angeles River,”79  “the river to which the pueblo right attaches.”80  That,
of course, is a fundamentally different view from that inherent in the 1894 Kinney classification of
waters, and in the boundary that the Court in Pomeroy was at pains to identify, when it said that
its decision was not meant to embrace the entire San Fernando Valley.

But – and this is the most important “but” in this Report – as it turned out, the legislation upon
which Water Code § 1200 rests did not follow in the path that Justice Shaw and the California
Supreme Court’s subsequent pueblo rights cases set out for it. Instead, by a circuitous path, the
legislature was led back to the distinction and the formulation that the Pomeroy Court had used.
How that happened is the subject of the next section of this Report.

PART II:

THE STATUTORY RESPONSE

1. The Water Commission Act of 1913

Prior to 1911, all appropriation rights to surface water were acquired under sections 1410 to 1422
of the Civil Code, which essentially was a law requiring filing of a notice of appropriation. Failure
to comply made appropriators vulnerable to subsequent claimants who had complied.  There was
no state administration of water rights. Groundwater was simply pumped by overlying landowners
without any state administration or regulation.  In 1911 the legislature established a State
Conservation Commission to make a study of the need of laws for the preservation and control of
the use of the natural resources of the State (one of which was water), to report to the Governor
and to recommend measures to the legislature.81 George C. Pardee, a progressive Republican,



81(...continued)
which had authority to accept applications for the use of water for power purposes, which could
grant term licenses for 25 (later extended to 40) years. Ch. 41, Extra Session, 39th Legislature
(Jan. 2, 1912). See Report of the State Water Commission of California, Published April 1, 1914
(Sacramento, State Printing Office, 1914), at 7.

82 Report of the Conservation Commission of the State of California, January 1, 1913,
Transmitted to the Governor and the Legislature January 1, 1913 (1912), at 19-42. No official
version of the Commission’s legislative recommendation is extant. A version found in the Charles
David Marx Papers, at Stanford University, SC 161, Series VIII, Box 1, and reproduced here as
Appendix A, is undoubtedly the Commission’s bill, as explained more fully below.

83 Bulletin No. 100, U.S. Department of Agriculture, Report of Irrigation Investigations in
California (Washington, D.C., Government Printing Office, 1901). Elwood Mead, a pioneer in
western water law, was the first state engineer of Wyoming, and later Commissioner of the
Federal Bureau of Reclamation.

84 There was some odd lack of parallelism. While the bill required registration of proposed
riparian uses and abolished unused surface riparian rights after four years of nonuse, no such
limitations were imposed on overlying uses of groundwater.

85 Sec. 17.
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who had been Governor of California in 1903-07, was appointed chairman of the Commission.
The other two members were Francis Cuttle and  J.P. Baumgartner. The Report of the
Commission, transmitted on January 1, 1913,82 and its legislative proposal for water, was the
source for the bill that ultimately became the Water Commission Act. Section 42 of that Act is,
with very slight changes, today’s Water Code § 1200. The inspiration for the enactment of a
comprehensive water law was an extraordinary document, Report of Irrigation Investigations in
California, done under the direction of Elwood Mead.83

The original legislative draft prepared by the Conservation Commission explicitly provided a
permit system both for surface and for underground waters, and the two categories were dealt
with in separate, similar84 sections of the draft bill. Just as the bill recognized riparian uses of
surface water, and did not subject them to permitting, so it recognized the right of overlying
landowners to use underground water on overlying land without permitting. But it did require
those seeking either surface stream appropriations, or groundwater appropriations for use off the
overlying land, to obtain appropriation permits. In addition, the bill specifically granted the
Commission authority to protect those with surface stream rights against off-tract underground
pumpers “where it is claimed that such development and carrying away of water is diminishing the
supply of water of such riparian owner or appropriator of water from the streams of water or
underground water.”85



86 Samuel Wiel, a prominent San Francisco attorney and writer on water law, was in active
consultation with the Commission, and had suggested, unsuccessfully, a “consolidated” system.
Wiel says that his “suggestions were not acted upon by the Commission and form no part of the
bill presented to the legislature, nor of the statute passed.” Samuel C. Wiel, A Short Code of
Underground Water, 2 Cal. L. Rev. 25 (1914). Wiel’s notion was that “[a] definite body of water
upon the surface, and the underground water proximately connected therewith in natural
occurrence, constitute a consolidated underground and surface water-supply” and that rights
should “extend to the whole and every part of a consolidated surface and underground water-
supply...without distinction between the surface part and the underground part.” Id., at 26.

87 It is not clear what exactly the differences in result would have been, since in general the
bill sought to integrate the two sources, but the bill seems to have anticipated at least one
difference: Under § 17 of the bill, groundwater appropriators making off-tract uses are made
subordinate to surface-stream riparians whose supply their appropriations diminish. However,
there is nothing in the bill that makes surface-stream appropriators subordinate to overlying on-
tract users of groundwater when the surface-stream appropriations diminish their supply, though
groundwater appropriators appear to be thus subordinated under § 15(a).
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In short, the Commission bill sought to get rid of distinctions between groundwater and surface
water legal regimes, and to institute integrated, parallel systems. But because it still recognized
underground water and surface water as distinct categories, it had not really rid itself of the
question, what is groundwater, and what is surface water, despite its attempt to do so.86  Section
8 of the bill, which provided “Underground water, for the purpose of this act, is defined as any
water that occurs or is found beneath the surface of the ground,” generated a lengthy and
fascinating discussion in hearings held by the Commission. The predictable question was, if a
surface stream moves underground for a certain distance, and then again rises to the surface, may
one put a pump in the below-surface area and then be subject to the underground water
provisions of the act, rather than the surface water provisions?87 The Commission debated the
question, is there water that “occurs or is found beneath the ground” that should not be treated as
underground water, but as surface water?

The following excerpts from a hearing held on the Commission’s original bill on May 28, 1912,
are exceptionally revealing of how those involved in the development of the 1913 legislation were
thinking about the issue at the time:

The Chair of the Commission, former Governor George Pardee, was going through the
Commission’s draft bill section by section, and read out Section 8: “Underground water, for the
purpose of this Act, is defined as any water that occurs or is found beneath the surface of the
ground.”

....



88 Hearing of May 28, 1912, 2 p.m., beginning at 8, see Appendix D, infra.  Stenographic
transcripts of these hearings were found in Oakland in the Pardee Home Museum Papers, Water
Conservation, Box 29. They are attached in full here (including those portions that deal with
matters other than groundwater) as Appendix D.

The cast of characters in the hearings is as follows: Pardee is the Chair of the
Conservation Commission, and, as noted above, Francis Cuttle and J.P. Baumgartner were the
other two Commission Members. E.E. Keech was a lawyer practicing in Santa Ana, who
represented water users in San Bernardino, Riverside, and Los Angeles Counties.  Samuel Wiel,
as noted above, was a very prominent San Francisco lawyer and a prolific writer on water law.
Frank H. Short of Fresno was a prominent water lawyer who represented Central Valley
agricultural interests. Mr. Tait was probably C.E. Tait, who was senior irrigation engineer, in the
office of public roads and rural engineering, at the U.S. Department of Agriculture. He was a
member of a Commission that issued a report on the utilization of the Mojave River for irrigation
in Victor Valley in 1917. I have not been able to identify Mr. Lane. He might have been Franklin
K. Lane, who was Secretary of the Interior in President Wilson’s Cabinet, and previously a water
lawyer in San Francisco. However, Lane was a member of the Interstate Commerce Commission,
and in D.C. from 1905-1913, when he became Interior Secretary.
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MR. KEECH:[88]....The sub-surface stream is deemed to be part of the stream; one minute
it is in the open and another minute it is below the surface. The vested rights in a stream
under the riparian law is the stream consisting of the running open water on the surface
and also of the sub-surface water in the same bed.
MR. BAUMGARTNER: As we have handled “Stream flow” in the Bill, does it interfere
with the sub-surface stream?
MR. KEECH: You have handled “stream” so far under the term of riparian rights only,
and the riparian rights include that sub-surface flow and is sustained by the courts, and
sustained by constitutional provision. Now you propose to take out and destroy it as a
stream flow and put in and classify underground water with sub-surface flow.
MR. Pardee: How would this do: [Underground water...is defined as any water that
occurs or is found beneath the surface of the ground] outside limits of defined stream.
....
MR. CUTTLE: All I seek is to determine what is underground stream and what is
percolating water.
MR.  KEECH: ...This sub-surface flow is an all important matter and it is so radical a
departure from the law that I do not think it would stand. I think you have attempted to
incorporate riparian law in accordance with the decisions of the courts, but now you take
that underground flow right out of the rule and class it with water with which it has never
been classed; and since you provide for both kinds of water, why have you made that
radical change?
MR. PARDEE: Put right at the end of the sentence “exterior to banks of streams.”
[“Underground water, for the purpose of this Act, is defined as any water that occurs or is
found beneath the surface of the ground exterior to banks of streams.”]



89 Wiel personally opposed drawing any distinction between ground and surface water,
though that was never the position of the Commission. In this same colloquy Wiel said, “I would
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MR. KEECH: I should say [except] “Sub-stream flow.” You have not defined stream
flow, but nevertheless it is defined under the law. You have not defined stream, but that is
a term known to the law. Either would be satisfactory to me.
MR. PARDEE: You want it confined to the banks of a stream?
MR. KEECH: Yes, that is all right.....
[It was then suggested that confining sub-stream flow to the banks of the stream was too
narrow a definition, narrower than the Court had already determined in Los Angeles v.
Pomeroy].
MR. KEECH: What would you say?
MR. SHORT: I would say stream flow and nothing more.
...
MR. TAIT: I would say just [...water that occurs or is found beneath the surface of the
ground] “other than stream flow”.
MR. CUTTLE: Would not this difficulty crop up of determining what is underground
stream flow or percolating water?
MR. SHORT: You cannot get rid of this difficulty. The rights of one kind of water is of
one nature, and of the other kind of water of another nature. You want to leave the stream
unimpaired and call all the other kind of water underground water.
...
MR. WIEL: I suggest this Bill have two or three chapters, underground water and stream
flow, –and provide that no water that directly effects a surface flow shall be affected by
this [underground] chapter....
MR. SHORT: My suggestion would be that the Act, the general scope, should apply to all
waters now unappropriated as stream flow, and to all underground waters other than
stream flow. When you say that you have done the best you can.

It is clear from this colloquy that the men who drafted the Conservation Commission’s bill
understood that any line separating groundwater from surface water was a human construct made
for some managerial purpose, rather than a line separating two distinct hydrological entities.
Notably, no one made reference to the formalism of Kinney, or to traditional conceptions of 
“subterranean streams.” They seem to have understood perfectly well that water was a
continuum. They conceived their task as drawing a functionally useful, if hydraulically arbitrary,
line at what was effectively part of the stream flow. Their purpose was to define what uses would
come within the bill’s provisions dealing with “underground water” (such as § 13), and which
with “appropriators of waters from the streams” (such as § 17). As Samuel Wiel (the leading
water law authority of his day, and a participant in the above-quoted colloquy), put it, for that
purpose what was needed was a definition sufficient to protect streams against pumping that
“directly effects a surface flow.”89



89(...continued)
not make any distinction between stream flow and underground water, make no distinction
whatever, but take water supply. If water supply is partially underground and partially on the
surface, there is no reason why people should not enjoy it whether underground [or] in the
stream. There should be a right in the supply regardless of whether underground or surface.” pp.
12-13. To which Mr. Keech replied, that such a proposal “...is a departure from this Bill and is a
radical construction.” p. 13.

90 The usual source for this belief is an 1850 Connecticut case, in which the court said
groundwater influences “are so secret, changeable and uncontrollable, we cannot subject them to
the regulation of law, nor build upon them a system of rules, as has been done with streams upon
the surface.” Roath v. Driscoll, 20 Conn. 533, 541 (1850).

91 The original Commission bill, and the bill as first introduced, are set out in full as 
Appendices A and B-1.

92 A.E. Chandler, The Water Bill Proposed by the Conservation Commission of California,
1 Cal. L. Rev. 148 (1913).
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Both the Commission’s original bill, and the above discussion, demonstrates that these water
experts, as of 1913, did not at all think that groundwater was too mysterious in its ways to be
subject to legal control. The commonly heard notion that people back then still believed
groundwater was too occult and mysterious to be managed  is simply wrong.90 As we shall see
shortly, the legislative reluctance to institute integrated management was fundamentally based on
legal reservations, not technical or managerial ones.

By the time the Commission’s bill was introduced in the Assembly some seven months later, it had
been extensively revised.91 Though we have the bills themselves, and the votes on various
amendments, the full history of the legislation’s development during the legislative session  is lost
(or at least has not yet been found), though we do have numerous newspaper reports on the bill’s
progress through the legislature. Most importantly, we have the bill originally drafted by the
Commission, and a full transcript of the hearings (from which the above excerpts were taken)  in
which many – probably most – of the most influential figures participated. It appears that there
was another somewhat modified version that appeared between the time of the Commission draft
and the first introduced bill, and there is a law review commentary discussing it in some detail,92

but the draft itself has not been found. From the commentary, it appears to have been very similar
to the bill introduced in the Assembly. As can best be gleaned from the law review text, that draft
contained nothing new or significant relating to groundwater.

No explicit evidence of authorship has been found as to any of the bill drafts or amendments, but
an undated document supporting the law, written just prior to the time it was submitted to a
public referendum in 1914, has been found among Governor Pardee’s papers. That document says
“This Water Commission Law was drawn by the State Conservation Commission, aided by a



93 A copy of the letter is on file with Joseph Sax. A book by Franklin Hichborn, Story of
the Session of the California Legislature of 1913 (San Francisco, Press of the James H. Barry
Company, 1913), at 153, also says “Francis Cuttle...had much to do with the framing of the
measure.” (Hichborn covered the legislature for the Sacramento Bee).

94 Johnstone became Chair of the State Water Commission in 1915, succeeding Professor
Charles David Marx of Stanford University. Johnstone and Pardee knew each other, and some
correspondence between them (though not on this subject) is among the Pardee papers.

95 See note 86, supra.

96 In what is probably an unintended omission, it does not explicitly recognize overlying
on-tract uses of groundwater, the analogue of riparian rights on a stream. But the bill never
mentions groundwater, underground water, or subsurface water in any form. It is simply implicitly
incorporated in the overall definition of water.

97 §§ 11, 34.
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number of prominent attorneys, among whom may be mentioned Judge Curtis H. Lindley, of San
Francisco; Judge Farraher, of Siskiyou; E.E. Keech, of Santa Ana.” In Pardee’s hand there is an
insert at this point saying “Mention any others you may think of.”93

Assembly Bill No. 642, was introduced on January 23, 1913, by Assemblyman W.A. Johnstone.94

The bill seems to follow Wiel’s advice given in the hearings (though not his more general
groundwater proposals in his 1914 law review article).95 The bill makes no distinction between
surface water and ground water, but simply covers “water” generally. It establishes a  permit
system for the appropriation of all water which has never been appropriated or applied to riparian
use,96 recognizes existing appropriations, and abolishes unused riparian rights after five years from
the time the bill is enacted.97  In result this is not different in substance from what the original
Commission bill sought to do, as it would have created an appropriation permit system for both
groundwater and surface water, though unlike the original Commission draft, it did not take up
groundwater and surface water in separate provisions. By creating a unified system of
appropriation applicable to all water, the bill as introduced avoided the need to define or to
distinguish surface water from underground water, the issue that had so troubled the Commission
members and their advisors during the hearing quoted above. Section 42 of the introduced bill
simply says “The word ‘water’ in this act shall be construed as embracing the term ‘or use of
water’; and the term ‘or use of water’ in this act shall be construed as embracing the word
‘water’”.

That approach did not last for long. The very first amendment to the bill, dated April 2, added the
following sentence to Section 42: “Whenever the terms stream, stream system, lake or other body
of water occurs in this act [and those were the operative terms for water in the bill], such term
shall be interpreted to refer only to surface water.” Surprisingly, this significant change from both



98 Hichborn, supra note 93, at 150, notes that amendments proposed by the Conservation
Committee were adopted “without difficulty.”

99 One bit of evidence in support of the view that the concern was about the scope of state
authority is that when this amendment was adopted, the title of the bill was also changed. A
sentence was added to the beginning of the title saying “To Regulate the Use of Water Which Is
Subject to Such Control by the State of California, and in That Behalf.”

100 During the hearing Governor Pardee suggested the following change:  “Owners of
overlying land shall have the right to use such underground water on such overlying land only,
and such use shall be for useful and beneficial purposes only, provided such use is for domestic
purposes only.” Hearing, 2 p.m. (May 28, 1912), at 17.
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the Commission draft and the bill as introduced, sweeping away governance of groundwater,
appears to have generated no controversy, and to have been acceptable to the supporters of the
bill.98 The most likely reason is that they had been persuaded that subjecting groundwater to the
same permitting system as surface water exceeded the state’s authority. And thereby hangs a most
significant tale.99

While I have found nothing documenting the thinking of those who drafted the amendment,  there
is some highly revealing material in the Commission’s hearings during the previous year, and no
doubt those who participated in the Commission’s hearings also participated in the development
of the bill as it moved through the legislature. On the same day that the colloquy excerpted above
took place, there was also a discussion of the scope of legislative permitting authority over
groundwater. The Commission’s discussion  had moved on from § 8 to § 11 of the bill. That
section, dealing with groundwater, provided:100 “Owners of overlying land shall have the right to
use such underground water on such overlying land only, and such use shall be for useful and
beneficial purposes only, and may be had without appropriating the same or filing notice of
appropriation.” Section 13 said: “The right to appropriate underground water for use on other
than overlying land may be acquired by filing application for appropriation of such underground
water with the said Water Commission...and complying with all conditions required from
appropriation of water from streams of water....” And § 27 of the bill gave the Water Commission
broad discretion to impose conditions through adoption of  rules and regulations that limited the
extent and purposes for which appropriations could be made.

These provisions generated a lively discussion about the nature of a landowner’s existing property
right to use groundwater. All agreed that beneficial overlying uses should be recognized, and that
any uses had to respect the rights of others, as Katz v. Walkinshaw had held. The question was
whether the legislature had the authority to subject non-overlying uses to a discretionary permit
system parallel to that which would apply to surface streams. The claim effectively was that there
was an important legal difference between the status of surface streams, whose unappropriated
water belonged to the public, and underground water in which – though subject to correlative
rights – the overlying owner held a property interest. If there was a pre-existing property right



101 Hearing, 2 p.m. (May 28, 1912), at 18.

102 Id., at 19.

103 Id., at 21.

104 Id., at 21-22.

105 Id., at 26-27.
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(even though it was not the absolute ownership of the common law, and was correlative with
other rights as per Katz), then arguably the effort to give a Commission fully discretionary
permitting authority – to deny a permit for some reason other than to protect another’s water
rights – was at odds with the landowner’s property interest in groundwater beneath his land.

Wiel started the discussion, saying “[i]f you give somebody the right to appropriate water you
assume the right to take it away from them.”101 And Frank Short added, “Here [in the bill]  it says
they cannot take water from land and put it upon other land. Now [under existing law], they have
the unrestricted right to take water from any land and put it upon any other land....”102 Then,
following some further discussion of this point, Short made the following statement:103

MR. SHORT: ... A man has as much right to extract water as coal[,] oil or any other part
of the substance of this land, and the only limitation in the doing of that is he must not take
it in such a way as to injure his neighbor. That is the settled right in property. Over the
water percolating the ground he has the power the same as over other property; it is no
more a jurisdiction over the underlying,  percolating water than it is over any other
substance in the ground. ...

MR. LANE: ...The only question is, would it be unconstitutional as restricting the use of
property, if it required the owner of lot A to get a permit before he could transport it to lot
C. That goes to the constitutionality and not to the question of policy.104

...
MR. PARDEE: Who owns the water underground?105

MR. SHORT: The land owner.

MR. PARDEE: The ownership of the corpus of the water?

MR. SHORT: Sure, yes sir. When you say that something which is now permitted by law
cannot be done, and do say that something different can be done in a different way, it
seems to me the Legislature would have no authority to do that.

...



106 Id., at 28-29.

107 Id., at 29. While no documentation of Short as a draftsman has been found, Short did
write a letter to the Commission several months after the hearings, in which he again indicated his
concern about the underground water provisions: “What I especially wish to impress, however, is
that there appears to be no sufficient or controlling reason for attempting to change the laws with
respect to subterranean or underground waters at all, as at present decided, it is perfectly well
understood, clearly definite and sufficient for all purposes...and I wholly fail to see that anything
further is desirable. I have given this subject considerable thought and study since the proceedings
before the Commission, and I am more than ever convinced that the proposed legislation as to
underground waters, except in so far as it relates merely to the exercise of public authority
thereover [he had elsewhere distinguished authority to regulate to protect others’ rights, for
example, versus discretionary permitting to determine whether water could be taken at all] should
be entirely eliminated as wholly unnecessary and hurtful.” Letter dated July 18, 1912, Frank H.
Short to State Water Commission, at 4-5, in Pardee Home Museum Papers, Water Conservation,
Box 29 (copy on file with Joseph Sax).

108 Short’s view drew on language that percolating water belongs to the owner of the soil,
common in cases decided when absolute ownership was still thought to be the rule in California;
e.g., Gould v. Eaton, 111 Cal. 639, 644 (1896). It appears to have been taken as authoritative,
despite the decision in Katz v. Walkinshaw, note 58 supra, and even though in 1911 (two years
previously) California had amended Section 1410 of the Civil Code to read: “All water or the use
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MR. SHORT: If the law gives the right, as the law now is, we would not object to
restriction possibly, but to say it is unlawful without appropriation to take water from
overlying land to some other land, it would prohibit the use of underground water.

...

MR. SHORT: What we object to is that we cannot use water where we now have the
right to its use, and this law would do away with a right that now exists.106

MR. CUTTLE: Write a section for that.

MR. SHORT: All right, I will do that.107

...

This discussion suggests that Short, who was an influential representative of Central Valley
agricultural interests, had raised doubts in the minds of the legislation’s supporters about the
constitutionality of imposing a discretionary permit system on the use of groundwater on non-
overlying land.108  Of course, the Commission had never intended to require a permit for use on



108(...continued)
of water within the State of California is the property of the people of the State of California, ...”
Cal. Stats. 1911, c. 407, p. 821. See Cal. Water Code § 102.

109 They certainly knew the recent decision in Hudson v. Daily, 156 Cal. 617, 628, 105 P.
748 (1909), in which that very issue arose.

110 The amendment read: “Whenever the terms stream, stream system, lake or other body
of water occurs in this Act, such term shall be interpreted to refer only to surface water.”
Assembly Bill No. 642, amendment of April 12, 1912, § 42.

111 Hichborn, supra note 93, at 150. Regarding the April 30th amendment, see note 116,
infra.

112 While § 15 of  the water bill, as introduced, gave the commission discretion
(“The...commission may in its discretion allow...the appropriation of unappropriated water...”),
the enacted version omitted discretion even over surface water appropriations (“The...commission
shall allow...the appropriation of unappropriated water...”). 

113 Since a version of the language that appears today as Water Code § 102 had been
enacted in 1911, Short may have been pressing the point a bit far even back then..

114 A review of contemporary newspaper accounts in the Fresno Republican, Oakland
Enquirer, Sacramento Bee, San Francisco Daily News, and San Francisco Call, has turned up no
indication of any controversy over changes in the bill regarding groundwater coverage. For
example, the Oakland Enquirer of April 21, 1913, p. 6, has an article entitled “Conservation Bill
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overlying land (which was considered a parallel to riparian uses of surface water).109  Therefore, it
was not surprising that an amendment to limit the coverage of the bill to surface waters110 was
proposed during the legislative debate. There seems to have been no controversy over this
amendment,111  suggesting that Short’s legal argument was persuasive. It should be emphasized
that Short’s claim was a limited one. He did not assert that there was no regulatory authority over
non-overlying uses of groundwater, or that such uses could not be integrated with surface water
rights. He was simply objecting to giving a permitting agency discretionary authority to deny
altogether such a use, except where it was necessary to protect some other right in that water,
such as a correlative right by another groundwater user.112  Short was thus apparently making a
claim that the plenary power and proprietary interest in surface waters (which belonged to the
people of the State) did not extend to groundwater; and that property rights in groundwater were,
though not absolute, nonetheless an extant incident of landownership. Though such a claim would
hardly be likely to prevent a grant of discretionary permitting authority under contemporary
understanding of state legislative authority,113 it apparently was persuasive to legislators back in
1913.114 And it seems to explain why California decided to grant permitting jurisdiction over



114(...continued)
Amended and Strengthened”. It says “[t]here was a preliminary hearing given to the elaborate
measure in the Assembly a few days ago, but there was a continuance of the subject granted for
the purpose of making changes which were considered advisable. The committee worked
Saturday as also last night on the subject, with the result that it was the opinion of some of the
assemblymen who had opposed certain features when the bill was before the Assembly, the
measure had been strengthened in a satisfactory manner and that a number of the features which
had not appealed favorably to some of the members of the lower house had been so rewritten as
to satisfy the most insistent of the critics. The amendments were ordered printed and the measure,
as amended, will come up for passage in a few days....” Similarly, id., April 22, 1913, p. 3: “...the
amendments proposed yesterday...were of a minor character, none of them touching any of the
main features of the proposed enactment.” Of course the bill was still too strong for its
opponents, id., April 27, 1913, p. 19; April 29, 1913, p. 1.

115 While the legal concern expressed was limited to discretionary permitting authority
(that is, e.g., a right to deny an appropriation altogether in the public interest), the legislative
result, of course, was to deny any permitting jurisdiction at all over (percolating) groundwater,
and that has remained the law.

116 Though the language was offered by Assemblyman Henry Ward Brown of San Mateo
(California Assembly Journal, 40th Sess., 1913, April 30, 1913, p. 2336), an opponent of the bill, it
appears to have generated no objection, either by proponents or opponents. Brown was a lawyer,
and a graduate of Hastings College of the Law. 
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surface water, but not over groundwater.115

In any event, the result of the legislative decision created the need to distinguish groundwater
from surface water, again raising the problem that had come up during the discussion of the
Commission’s original draft. What, if any, water beneath the surface of the earth should be
included in the term “surface water,” and subject to permitting jurisdiction? Certainly, no one
wanted a user to be able to circumvent the law simply by diverting from a reach of a surface
stream where the water sank below the surface before emerging again, or by sinking a well in a
riverbank. This issue was addressed on April 30, when the following underscored language was
added to Section 42: “Whenever the terms stream, stream system, lake or other body of water or
water occurs in this act, such term shall be interpreted to refer only to surface water, and to
subterranean streams flowing through known and definite channels.”116

This, of course, is the Pomeroy language that was ultimately enacted as the Water Commission
Act of 1913, and that remains today, with only insubstantial change, as Water Code § 1200.
Strikingly, the subterranean stream language appeared for the first time at a  late stage in the
evolution of the law. It never came up in the Commission’s report, in its original bill, in any of
three Commission hearing sessions on the bill, or in the bill as first introduced in the Assembly,
even though, as we have seen above, efforts to distinguish surface water and underground water



117 A (highly opinionated) discussion of the controversy over the bill can be found in
Hichborn, supra, note 93 at 137-73, but it deals almost exclusively with the maneuvering of
various factions, rather than with the specifics of the amendment process. Hichborn says there
were two legislative meetings on the bill (pp. 145, 165). No transcript or other record of them has
been found, but there is a lengthy report in the Sacramento Bee of  March 19, 1913 (at 1) of the
first meeting, held on March 18, 1913.  A letter from Assemblyman Johnstone to Governor
Pardee, dated April 4, 1914, gives the final votes on the bill and a brief discussion of two
proposed Senate amendments (not dealing with groundwater), commenting “[t]hese are
interesting to indicate hidden influences in the consideration of the measure.” Pardee Papers,
Pardee House Museum, Water Conservation, box 29 (copy on file with Joseph Sax).

118 See Amendments to Constitution and Proposed Statutes with Arguments Respecting
the Same, to be Submitted to the Electors of the State of California at the General Election on
Tuesday, November 3, 1914 (State Printing Office, 1914)
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engaged the bill’s drafters at some length in the May 28th hearings the previous year. None of the
suggested  phrasing put forward in that hearing, such as “surface water and sub-stream flow” or
“surface water and subsurface water within the banks of streams” or “surface water and
underground stream flow” appeared in the final bill as enacted.

Why did the bill’s draftsmen use the Pomeroy/Kinney language, rather than one of the
formulations that had been suggested in the previous year’s hearings? No documentation has been
found to answer this question, or to explain the reasoning for any of the other amendments made
to § 42 of the bill.117  The likeliest explanation is that rather than seeking to devise their own
language to identify the subsurface water that should be included within the surface water system
(and recognizing from the previous year’s hearing the difficulty of fashioning satisfactory
language), they simply plugged in familiar language that was already a part of water law
terminology, “subterranean stream [etc.].” The use of that language – so patently inapt and inept
to us today – seems to have generated not a word controversy in a bill that was otherwise so
controversial and divisive that it only became law by virtue of a public referendum.118

There is nothing to suggest that the draftsmen intended to codify the Pomeroy case, or any
particular reading of it. Nor, it seems, did they concern themselves with the geologic perplexities
they were creating in treating groundwater and surface water as separate entities. Most likely,
once they were persuaded that there were constitutional problems in creating an integrated system
(which is what the Commission and the Johnstone bill  had originally sought), they simply
reconciled themselves to a bifurcated system, and sought to make sure that they had prevented the
most egregious opportunities for people to subvert the surface water permitting system. The
subterranean stream language of Pomeroy was the only established verbal tool for doing so, as it
clearly covered what had been described in the hearings as  “sub-surface flow” of surface



119 Hearing, 2 p.m. (May 28, 1912), at 8 et seq.

120 California Constitution, Art. X, Section 2. See Herminghaus v. Southern California
Edison Co., 200 Cal. 81, 252 P. 607 (1926).

121 Tulare Irr. Dist. v. Lindsay-Strathmore Irr. Dist., 3 Cal.2d 489, 531, 45 P.2d 972, 989
(1935).

122 In re Waters of Long Valley Creek Stream System, 25 Cal.3d 339, 158 Cal.Rptr. 350,
599 P.2d 656 (1979).

123 A Study of Ballot Measures: 1884-1986, Compiled by the Office of the Secretary of
State, March Fong Eu, Sacramento, CA (n.d.).
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streams119, or what Wiel had earlier described as a line that would protect streams against
pumping that “directly effects a surface flow.”

In short, all the evidence we have indicates that the legislative language was designed to exclude
groundwater generally, except for that which was functionally part and parcel of a surface stream
– in the sense of pumping that directly affected surface flow. Probably – though there is no
evidence one way or another – the legislators would also have meant to include true subterranean
streams, such as flows in limestone caverns or lava tubes, which would be “independent”
subterranean streams under Kinney’s classification. But even in 1913, it was clear that such
features were few and of rare occurrence in California.

The Water Commission legislation was extremely controversial, though not on the subterranean
stream issue. Its far more significant provisions sought to control monopolization of water by
riparian landowners (a matter that would ultimately be resolved by a Constitutional Amendment
several decades later),120 and to get rid of unused riparian rights (a provision held
unconstitutional,121 but ultimately effectively achieved by California Supreme Court
interpretation).122  The bill passed the Assembly by a vote of 44-30, and the Senate version by 28-
6. The Assembly then concurred on a 41-10 vote (41 votes being required for passage). The bill
was signed by the Governor on June 16, 1913, but then was subjected to a referendum following
an all-out effort by the law’s opponents. It was approved by the people on November 3, 1914 by
a margin of 50.7% to 49.3%,123 and became effective on December 19, 1914.

2.  Subsequent Legislative Developments

Almost as soon as the Water Commission law was enacted, proposals emerged to revise it and to
create an integrated management system for surface and groundwater. As early as 1916, the
report of a legislatively created Water Problems Conference recommended that groundwater be



124 Report, State Water Problems Conference, November 25, 1916, at 65.  The Report
said “[t]he conference therefore has recommended legislation which will recognize the doctrine of
prior appropriation as applied to underground water, so that the one who first develops it shall be
entitled to so much water as is necessary for the beneficial use of the project to which it is
applied....[T]he appropriation of underground water, like the appropriation of surface water,
should be placed under the control of the State Water Commission, but...no owner of land of 160
acres or less, should be compelled to apply to the Water Commission for permission to develop
the water lying under his own land for use upon that land....” Id., at 65-66.

125 Report of the State Water Commission of California, Published January 1, 1917
(Sacramento, State Printing Office, 1917), at 74.

126 Bulletin No. 3, The California Water Plan, State of California, Department of Water
Resources, Division of Resources Planning (May 1957), at 221.

127 Water Code § 5000(c). Carley V. Porter, What’s in the Legislative Cards for Ground
Water,  Proceedings of the 8th Biennial Conference on Ground Water, University of California
Water Resources Center (1971), at 63, 65-66.
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made appropriable and “placed under the control of the State Water Commission.”124 In 1917, the
State Water Commission’s annual report cited “the need of ground water legislation,” and opined
that “surface and ground water supplies are so intimately related physically that one can not be
completely regulated and administered without similar control of the other....[T]he fact that the
water passes beneath the surface and is for a time hidden from view to again reappear farther
down the stream, does not offer a logical reason for its exemption from control and regulation.”125

In 1957, the State Water Plan observed that “[w]hile it is not an immediate problem, it is evident
that effective administration of the development and utilization of ground water resources, either
by the State or by local agencies, or by both, will become mandatory as the stage of full water
development is approached. When it becomes necessary to operate the major ground water basins
for import-export purposes as envisioned under The California Water Plan, requisite authority to
do so must exist....The following items are suggested for consideration in this connection: ... The
requirement of permits and licenses for the appropriation of ground water.”126

In 1971, the Chair of the Assembly Committee on Water made two very modest legislative
proposals: including groundwater in the existing statutory adjudication procedures, and requiring
pumpers statewide (and not just in four southern counties)127 to file statements of the amounts
they were pumping. His suggestions did not get enacted. Two years later, Ronald Robie, a
respected water law expert who became Director of the Department of Water Resources (and
later a judge), gave an address in which he said, “...’ad hoc’ solutions are not satisfactory. I find it
curious that although regulation of surface waters is properly a responsibility of the State,
groundwater regulation is somehow viewed as a ‘local’ concern....The result is uncoordinated



128 Ronald B. Robie, Carley Porter Memorial Luncheon Address, in Proceedings, Ninth
Biennial Conference on Ground Water, University of California, Water Resources Center (1973),
at 146.

129 Governor’s Commission to Review California Water Rights Law,  Anne J. Schneider,
Groundwater Rights in California, Background and Issues (Staff Paper No. 2, July, 1977), at 96.

130 Final Report, Governor’s Commission to Review California Water Rights Law
(December 1978), at 166, 167.

131 Kevin M. O’Brien, The Governor’s Commission Revisited: Ten Years of Not So
Benign Neglect in California Ground Water Law, in Johannes J. DeVries, ed., Sixteenth Biennial
Conference on Ground Water, University of California, Water Resources Center (1988), at 50
(citations omitted)..

132 A useful, succinct review of legislative activity appears in Anne J. Schneider,
Groundwater Management Options – Vision vs. Reality, in, Water Rights, Water Wrongs:
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administration of interrelated resources.”128

Four years later, the background study for the Governor’s Commission to Review California
Water Rights Law posed the question, “Should permits be required for new wells where critical
groundwater problems exist or are threatened? For new wells in all basins? For all wells, new and
existing,  where critical groundwater problems exist or are threatened? For all wells in all
basins?”129 The Commission itself, however, acknowledged what had become the political reality
when it came to groundwater law reform. After noting that “[m]ost other western states have
integrated groundwater into state-level appropriation permit systems,” it noted that “California’s
experience with groundwater management...differs from that of other western states.” It therefore
concluded “that local management, if it is properly undertaken, offers the best opportunity for
workable and effective control,” and to make clear that it was not calling for anything like a
general permitting system, it said “the Commission...intends that proposed legislation not require
any unnecessary management actions in areas without critical long-term overdraft, subsidence, or
water quality problems.”130

The Governor’s Commission correctly read the California legislative situation. No pleas for
integrated management of surface and groundwater generated statutory change. In a progress
update ten years later, attorney Kevin O’Brien reported “[t]he California Legislature has flirted
with the concept of ground water management during the past several legislative sessions. To
date, no comprehensive ground water management legislation has been adopted.”131

On the contrary, the legislature made clear its disinclination to enact comprehensive legislation or
to expand the Board’s permitting jurisdiction over groundwater.132 The subterranean stream



132(...continued)
Learning From the Past, Looking to the Future, Forum Sponsored by the San Francisco Estuary
Project, the Water Education Foundation, the Commonwealth Club of California and Friends of
the San Francisco Estuary, Nov. 2, 1999, at 41-46.

133 Assembly Interim Committee on Water, California Legislature, Ground Water
Problems in California (vol. 26, Assembly Interim Committee Reports No. 4, Dec. 1962), at 8,
46.

134 Water Code §§ 1215, 1216.

135 Water Code § 2500.
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provision of Water Code § 1200 remains virtually unchanged from what it was in 1913. Indeed, in
a variety of statutory provisions as well as legislative studies, the legislature’s posture toward
statewide groundwater management has been set down unambiguously:

• In 1962, an Assembly Interim Committee Report, concluded: “In most
areas of the State, the key to the solution of ground water problems lies in
local attitudes and political feasibility....Water agencies expressed a strong
desire to solve their problems themselves and to manage ground water
basins locally. The committee agrees that local management is desirable
and ...provides simplified solutions to many of the ground water basin
management problems.”133

• In 1984, in legislation granting area-of-origin rights to a variety of water
systems as against future export projects initiated after a certain date, the
legislation was careful to distinguish between surface water appropriations
dated by the time of  “applications [before the Board] to appropriate,” and
groundwater appropriations, dated by the time they are “initiated” [outside
of any permitting process].134

• Because the Article containing  the area-of-origin law was codified in the
midst of a chapter of the Water Code that deals with the Board’s
administrative responsibilities, the legislature added § 1221, stating “This
article shall not be construed to authorize the board to regulate
groundwater in any manner.”

• The provision that grants the Board authority over general adjudications 
of stream systems specifically excludes “an underground water supply other
than a subterranean stream flowing through known and definite
channels.”135



136 Water Code § 2500.5.

137 “...[P]umping of groundwater as well as underflow reduces the surface flow of the
various streams and the main stem of Scott River....It became apparent...that underground water
was an important part of the water supply problem in the stream system and that in order to
properly determine the rights to water from the stream system, interconnected underground water
should be included.” State Water Resources Control Board, Division of Water Rights, Report of
Investigation Pursuant to Petition for Adjudication, Scott River, Siskiyou County (December
1971), at 5-6. See also California State Water Resources Control Board, Report on
Hydrogeologic Conditions, Scott River Valley, Scott River Adjudication (November 1975).

138 Water Code § 2100.

139 Water Code § 2101(b).

140 Water Code § 5000(a); see also Water Code § 1005.4. Water Code § 12922 expresses
the public interest in protecting groundwater basins from critical conditions of overdraft depletion,
sea water intrusion or degraded water quality, but it is just a declaration of the public interest, not
a grant of jurisdiction to the Board.
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• In one instance where it did give authority to adjudicate a river, the Scott
River,  including interconnected groundwater, the legislature specified that
the decision was “necessary...for a fair and effective judgment of ...rights”
in that particular river, but declared it “necessary that the provisions of this
section apply to the Scott River only.”136  Ironically, the studies that led to
the Scott River legislation demonstrate that the legislature has been fully
and unambiguously informed of the inadequacies of the bifurcated
(groundwater and surface water) system it had created.137

• Even where the legislature has wanted the Board to act generally as to
groundwater – as with water quality adjudications – it has been careful to
require it to go to court,138 and to defer to local public agencies.139

• Where the legislature wants to include “percolating groundwater” within
the coverage of a statute, it does so explicitly, as in a law requiring
recordation of certain groundwater extractions. In that law, the definition
section says “‘[g]round water’ means water beneath the surface of the
ground whether or not flowing through known and definite channels.”140

• Finally, the legislature has made clear its view that its preferred way of
dealing with groundwater is through local, basin-specific management, a



141 Water Code §§ 10750-10756; Assembly Interim Committee on Water, California
Legislature, Ground Water Problems in California (vol. 26, Assembly Interim Committee Reports
No. 4, Dec. 1962), at 47-48.

142 Over the years, the Board guidance document, with titles that are variations of 
“General Information Pertaining to Water Rights,”  has had a provision dealing with
“Appropriation of Underground Water,” but that provision has never sought to define the scope
of the statutory construct “subterranean stream” in any detail, nor does it give much hint of how
the Board approaches uncertain cases. The 1923 version says “...attention is called to the fact that
the jurisdiction of this office is limited by the following sentence in section 42 [now section 1200]
of the ...Act: [quoting]....It is therefore unnecessary to apply if the waters to be developed are
merely percolating waters.” (p. 27).  In 1925,  it added: “... the Division does not encourage the
filing of applications to appropriate from springs or wells upon one’s own land, unless there is a
possibility that someone else may...establish an adverse claim.” (p. 30-31).  By 1956, the
following language, appeared: “Whether underground water is moving in ‘subterranean streams...’
is determined by the facts in each case. Where this is the case, such water is subject to
appropriation under the Water Code....If it is proposed to use ground water on nonoverlying land,
and the source of the water is a subterranean stream...an application...is required.” (p. 40). The
current version, dated January 2000, has changed yet again, omitting reference to case-by-case
analysis, but adding reference to  “ground water basin.”  It states that “jurisdiction...is limited...to
‘subterranean streams... ’, and explains that “[u]nderground water not flowing in a subterranean
stream, such as water percolating through a ground water basin, is not subject to the SWRCB’s

(continued...)
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position it has held quite consistently over many years.141

This brief review makes clear  that the legislature has repeatedly been made aware of the Board’s
limited jurisdiction over groundwater under Water Code § 1200, and has shown no inclination to
expand that jurisdiction beyond the legislative goals that led to the language in the 1913 statute.

PART III:

THE BOARD’S CURRENT IMPLEMENTATION OF THE
LAW GOVERNING SUBTERRANEAN STREAMS
FLOWING THROUGH KNOWN AND DEFINITE

CHANNELS

As noted at the beginning of this Report, in answer to Question 2, the Board’s interpretation of
Water Code § 1200,142  treats the decision in Los Angeles v. Pomeroy143 as stating the governing



142(...continued)
jurisdiction. Applications to appropriate such water, regardless of use, should not be submitted.”
(p. 8).

143 124 Cal. 597, 57 P. 585 (1899), writ of error dis. sub nom. Hooker v. Los Angeles, 188
U.S. 314, 23 S.Ct. 395, 47 L.Ed. 487 (1903).

144 In fact that case was decided before the first statute, the predecessor to Water Code
§ 1200, was enacted, and Los Angeles v. Pomeroy was not a statutory interpretation case, so
strictly speaking it is not a binding interpretation of the statute. Technically, the Board recognizes
this and says in its Garrapata decision (supra note 8, at 3) that the decision in Los Angeles v.
Pomeroy sets forth  “the distinction between subterranean streams and percolating groundwater,”
and thus is relied on to define the requirements for finding a “subterranean stream....” under the
statute. It may seem surprising that no Supreme Court case after 1914 has authoritatively
interpreted the subterranean stream language of the Water Code. One theory is that since the
Court has shown itself willing to protect surface stream rights against groundwater pumping, and
vice versa, the scope of Board permit jurisdiction over groundwater has simply not loomed large
in terms of protecting rights. See, e.g., Eckel v. Springfield Tunnel & Dev. Co., 87 Cal.App. 617,
262 P. 425 (3d Dist. Ct. App. 1927); McClintock v. Hudson, 141 Cal. 275, 74 P. 849 (1903); 
Miller v. Bay Cities Water Co., 157 Cal. 256, 107 P. 115 (1910).

145 D. 1639 (1999) (Garrapata). This statement of the Board’s interpretation of Water
Code § 1200 is repetitive of the material responding to Question 2, text at note 8 supra. It is
included here so that the main body of the Report can stand alone.

While interpretation of its jurisdiction over groundwater is based on the Board’s
understanding of the mandate of Water Code § 1200, it was for some time Board policy to accept
a permit application for groundwater that did not meet the Water Code standard for a
subterranean stream if the applicant affirmatively wished to have a permit. The Board explained
this policy many years ago: “Applications are occasionally received for waters to be developed
from wells or other works drawing from a body of broadly diffused percolating water. In such
instances, if the applicant desires, the application is allowed in order to establish a public record of
the initiation of the use of the water.” Third Biennial Report of the State Water Commission of
California, 1919-1920 (Sacramento, California State Printing Office, 1921), at 17.  As it explained
in its Rules as early as 1925, note 142, supra, this could be a means to prevent others from
obtaining adverse possession rights.  Though there is no current written policy on this matter,
Board staff reports that – depending on available resources – the Board would take a look at the
facts, and would not accept an application that clearly involves percolating groundwater. As a
practical matter, resources are not usually available to make field examination of unprotested
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law.144  It reads that decision as requiring the following physical conditions to exist for
groundwater to be classified as a subterranean stream flowing through a known and definite
channel:145



145(...continued)
applications. 

146 The Board is aware that the term actually used in Los Angeles v. Pomeroy is
“impervious,” not impermeable, but it treats them as synonymous, and uses impermeable because
it is used more commonly in scientific literature. Draft Decision, In the Matter of Applications
30038 [et al.], Waste Management, Inc., et al., Applicants; Yuima Municipal Water District,
Protestant; Pauma Valley Water Co., Interested Party (Nov. 23, 1999), at 6 n.2 (Pauma and Pala
case). As is noted in the discussion of Los Angeles v. Pomeroy, it is doubtful that the Court
intended to impose a test of impervious or impermeable. In fact it only found the channel there to
be “comparatively impervious.” See note 50, supra.

147 Garrapata, supra note 8, at  ¶ 3.3.1.  This position had been set out the previous year
in a Memo from the Office of the Chief Counsel, Memo dated Sept. 18, 1998, from Barbara J.
Leidigh, Senior Staff Counsel, to Ed Dito, Division of Water Rights, regarding permitting of
underground water in the Russian River Valley, at 4.

46

• A subsurface channel must be present.
• The channel must have relatively impermeable bed and banks.
• The course of the channel must be known or capable of being determined by

reasonable inference.
• Groundwater must be flowing in the channel.

The Board also takes the position that while in Los Angeles v. Pomeroy the Court stated that the
bed and banks of a subterranean stream must be impermeable,146 it should recognize that all
geologic materials are permeable to some extent. Therefore, the Board interprets the law so that if
the rock forming the bed and banks is relatively impermeable compared to the aquifer material
filling the channel, it infers that a subterranean stream exists.

In addition, underflow is not considered coextensive with the definition of subterranean stream,
but only as one category thereof.147 The Board notes that underflow was defined in Los Angeles v.
Pomeroy as having the following physical characteristics:

• Underflow must be in connection with a surface stream.
• Underflow must be flowing in the same general direction as the surface stream; and
• Underflow must be flowing in a water course and within a space reasonably well

defined.

Under these definitions, according to the approach the Board takes, all underflow constitutes a
subterranean stream within the meaning of Los Angeles v. Pomeroy, but something can qualify as a
subterranean stream without being underflow. Thus, underflow is viewed as a subset of a
subterranean stream flowing in through a known and definite channel. Under, the Board’s
interpretation of the law it is not necessary that groundwater be underflow to establish the



148 Illustratively, a case involving shallow wells near, and within the floodplain of, the Big
Sur River in Monterey County, was one where “The Division [of Water Rights] conducted a field
investigation of the complaint [by the Department of Parks and Recreation asserting adverse
impacts to public trust resources in the river and lagoon areas] and found that [an individual’s]
wells divert from the underflow of the Big Sur River,” and that therefore an application to
appropriate was required for uses on nonriparian lands.  Letter dated Jan. 17, 2001, from Harry
M. Schueller, Chief, Division of Water Rights, SWRCB, to Mr. James Hill, ref. no.
363:CLC:262.0(27-06-01), at 1. The case is also typical in that the wells were found to be
impacting the River. A hydrologic investigation report “concluded that water pumped by the
...wells is induced river seepage. Therefore, [the] wells are hydrologically connected to the Big
Sur River.” Letter dated Dec. 27, 2000, from Lewis Moeller, Chief, Hearing Unit, to Mr. James J.
Hill, re: Water Right Application 30166 of James Hill (El Sur Ranch)...,” at 1. 

149 Decision A. 6017, D. 225 (1929) (Metcalf Creek, San Bernardino County). 

150 Garrapata, supra note 8.
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existence of a subterranean stream flowing through a known and definite channel. However, a
review of many cases reveals that the most frequently encountered groundwater cases in which the
Board takes jurisdiction are in fact “underflow” cases,148 and that, at least in early cases, if
groundwater (though tributary to a stream) didn’t flow along it as underflow, jurisdiction was
denied.149

1. Recent Board Decisions

a. Garrapata Creek

The 1999 Garrapata decision150 is illustrative of a contemporary case in which the Board
determines whether a subterranean stream is present.

In non-technical terms, the physical situation in the case was the following. Garrapata Creek is a 
perennial  surface stream near the coast that empties into the Pacific Ocean. The stream drains a
watershed about 10 miles square that consists of a rather steep canyon rising on both sides of the
stream. The canyon consists of  solid rocky walls that meet below the bottom of the Creek in a sort
of U-shape. In the canyon bottom adjacent to the stream is an area of relatively flat land that
experts describe as “an unconsolidated deposit of cobbles, gravel, sand and clay,” or technically
“alluvium.” The source of this alluvium is material eroded from the rocky canyon and carried down
by the Creek. The area of the alluvium represents the meandering course that the river has taken
over time, and at flood stages, laying down a river valley above the bedrock.

Compared to  the rocky canyon walls, this alluvium, which is about 50 feet thick in the Garrapata
Creek watershed, is highly permeable, so that a well drilled into the alluvium below the water table
produces water when pumped. Such a well was drilled into the alluvium near Garrapata Creek.



151 Id., at ¶ 3.3.2..

152 Ibid.

153 There is at least one case in which a court treated the juncture of older (less permeable)
and younger (more permeable) alluvium as the determinant of a bed and banks. United States v.
Fallbrook Public Utility Dist., 347 F.2d 48, 56 (9 Cir. 1965). Notably, technical experts agree
that “the diversity of California’s geology make the use of a ‘young’ versus ‘old’ formation type
distinction inappropriate in a statewide application.” Memo from Kit Custis, Senior Engineering
Geologist, to Department of Fish and Game, Sept. 14, 2001 (on file with Joseph Sax); “...whether
the sediments surrounding the stream are younger or older alluvium is irrelevant in my mind.”
Memo from Karen R. Burow, U.S.G.S. to Technical Advisory Committee, Aug. 31, 2001 (on file
with Joseph Sax); “...the assumption...that there is an erosional inner alluvial valley in most basins

(continued...)
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The real question of interest in the case was whether, and to what extent, such a well impacted
flows in the surface stream, but the prior question for the Board was whether it had jurisdiction
over the pumping at all, and that question turned on whether  the groundwater being pumped came
from a “subterranean stream” within the meaning of Water Code § 1200.

To determine its jurisdiction, the Board said  it had to answer four questions: (1) is there a
subsurface channel; (2) if so, does it have relatively impermeable bed and banks; (3) is the course
of the channel known or capable of being determined by reasonable inference; and (4) is
groundwater flowing in the channel. Interestingly, only questions 1, 3, and 4 are drawn from the
statutory language of Water Code § 1200 – channel, known and definite, and flowing. The second
question – relating to bed and banks – is derivative. The definition of a channel requires that it be
confined, the source of the bed and banks requirement. That requirement in turn produces the need
for a judgment about how “impermeable” a bed and banks has to be.

As to three of the four questions posed by the Board in Garrapata, there was no dispute.151 Both
sides in the case apparently agreed that the narrow area of alluvium at the bottom of the canyon
paralleling the Creek was a channel. They agreed as well that groundwater was flowing in the
channel, and that the groundwater was flowing “toward the ocean, in the same fashion as the
surface stream...though flowing with much less velocity than the surface stream.”152

The principal point of contention in the case was whether the alluvium from which the well was
pumping  had  “relatively impermeable” bed and banks, which the Board defined as follows: “is the
[material comprising the bed and banks] sufficiently impermeable at the point of diversion to
prevent the transmission of all but relatively minor quantities of water through the channel
boundary....[T]he test is not that the bed and banks be absolutely impermeable, but rather,
relatively impermeable compared to the alluvium filling the channel.”  The Board conceded this
was a subjective test,  as no appellate court or Board decisions have quantified differences in
permeability.153  The Board concluded that the relative impermeability test was met because “the



153(...continued)
that is filled with ‘younger alluvium’. California streams and rivers do not necessarily follow this
assumption.” Memo from Dr. Steven Bachman, to Joseph Sax, Aug. 15, 2001 (on file with Joseph
Sax).

The Board in Garrapata utilized several tests to support its finding of “relative”
impermeability: (1) evidence that the type of rock in question that comprised the bed and banks
was of low permeability, as little as 1% or 2% compared to sand and gravel, which ranged around
20%; (2) sampling of the actual rock in the watershed which was found to have little faulting, and
of the faulting found much of it was filled with clay, indicating little capacity for water to
permeate through it; (3) well tests into the bedrock demonstrated very low pumping capacity,
another measure of relative impermeability (being several orders of magnitude lower than a well in
the alluvium); (4) modeling suggesting that water reaching the surface stream did not come
through the bedrock, but from the alluvium; (5) consideration of chemical differences between
well water and water in the surface stream was not indicative that stream water came from some
other source than the alluvium (i.e., through fractures in the bedrock).  Garrapata, supra note 8,
at ¶ 3.3.2.

154 Hutchinson v. Watson Slough Ditch Co., 16 Idaho 484, 488, 101 P. 1059, 1061
(1909): “water flowing in a definite channel, having a bed and sides or banks ....”

155 In United States v. Fallbrook Public Utility Dist., 347 F.2d 48, 56 (9 Cir. 1965), the
court distinguished a case involving the Santa Ana River system (Orange County Water Dist. v.
City of Riverside, 173 Cal.App.2d 137, 174, 343 P.2d 450 (4th Dist. Ct. App. 1959)) in which
“the basins were huge subterranean lakes” that were “relatively stationary,” and where it was
determined they did not constitute a jurisdictional subterranean stream, as contrasted with the

(continued...)
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alluvium was recharged principally through the shallow percolation of rainfall through the zone of
weathered bedrock, colluvium and soil, and through infiltration from surface flow in Garrapata
Creek,” and not from openings in the bedrock constituting the canyon walls and bottom.”

The test of impermeability of bed and banks would seem to be a further refinement of the question
whether there is a channel, or what the statute calls a “known and definite channel.” However,
nothing in the statute itself requires a measure of impermeability. The Board seems to have
adopted a stepped analysis: the law requires a channel; a channel must have bed and banks;154 bed
and banks are defined by capacity to confine flow.

The Board’s seeming emphasis on “bed and banks” and on relative impermeability as the standard
for testing the statutory requirement of a channel may be highly significant. The central
controversy over the scope of  “subterranean stream” in the statute centers on whether the Board
is likely to take jurisdiction over groundwater pumping in broad alluvial valleys where it has not
ordinarily exercised its jurisdiction in the past, rather than taking jurisdiction only over pumping in
the near vicinity of surface streams.155  If the Board were to take the view that a channel must fit



155(...continued)
coastal basin of the Santa Margarita River system.  The court noted also that its finding of a
subterranean stream was supported by hydraulic connectivity, stating that the “wells...lie not on
the fringes of the Coastal Basin but within or closely adjacent to the river itself.” 347 F.2d, at 56.

156 American Heritage Dictionary (3rd ed., 1992), at 320.

157 Another recent narrow bedrock canyon case, still at the staff decisional level, contains a
(continued...)
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the definition of being like “a trench, furrow, or groove” or  “a tubular passage”156 – that is,
something essentially long and narrow – it would doubtless be drawn toward the more restricted
view of its jurisdiction that some urge, sticking to the immediate confines of the channels of
surface streams. On the other hand, if a channel can be quite broad and un-furrow-like, so long as
it is enclosed by relatively impermeable beds and banks, subterranean stream jurisdiction could be
quite extensive.

Garrapata, however, is not a very good test case, for two reasons: First, there was no dispute over
the presence of a channel and  flow; and second, and more importantly, it is the type of case that
engenders the least controversy about the meaning and application of Water Code § 1200. There is
general agreement that where a stream is contained within a narrow bedrock canyon in which the
streambed occupies most of the canyon bottom, a so-called  “bed and banks” test is an appropriate
measure of jurisdiction, because the presence of a “channel” is indisputable. The understanding is
that the relatively narrow band of alluvium within the highly impermeable canyon walls and bottom
is (1) essentially the buried portion of the stream, where the subterranean water in the alluvium is
moving with the stream (usually relatively rapidly down a fairly steep gradient); (2) is in hydraulic
contact with the stream; and (3) pumping of such water is likely to have a direct impact on the
surface stream.

In such circumstances, assuming a highly impervious enclosure, the subsurface water fits
everyone’s legal definition of a “subterranean stream flowing through known and definite
channels,” and satisfies even those who claim that the “subterranean stream” definition should be
limited to what is called the underflow of surface streams. The groundwater in such situations is
seen as constituting the immediate subterranean component of the surface stream (even though it is
understood that water constitutes a continuum and technically speaking there are no such distinct
boundaries). In addition, so long as the pumping is within the alluvium, and the alluvium is
essentially isolated by the bedrock from all water sources except the stream, the pumping is likely
to be immediately impacting the surface stream, which creates the strongest claim for regulatory
intervention.

In such situations, it is generally accepted that the Board need only ask  two questions: (1) is the
alluvium within “bed and banks” that essentially isolate it? and (2) is the pumping from this isolated
alluvium?157  Controversy begins when the Board is seen as limiting its inquiry to these questions



157(...continued)
report by the staff geologist stating, “in accordance with...Garrapata Creek, the beds and banks
of a subterranean stream are determined by a sufficient difference in the permeability of local rock
materials such that the subterranean stream is reasonably confined to the known and definite
channel.” Memo from Charles NeSmith, Associate Engineering Geologist, Files 262.0 (44-16-01),
Water Rights Complaint – California Department of Fish and Game vs. Stephenson Ranch (Santa
Cruz Biotechnology) Regarding Diversions from Laguna Creek in Santa Cruz Country (August
23, 2001), at 5.

158 The notion that underflow is just one category of subterranean stream is not new,
however. See D. 968 (1960) (Cache Creek Tributary), at 3-4.

 The issue whether surrounding mountain ranges other than in a narrow canyon could
qualify as “bed and banks” was being explored within the Board Staff in the year preceding
preparation of the Pauma and Pala draft decision. Memo from the Office of the Chief Counsel,
supra note 147, at 5. It had presumably been noted that there were many permits for groundwater
diversions in the Russian River Valley. The Memo reported that while there were hundreds of
groundwater permits on the main stem of the Russian River, 70 to 80 percent were for underflow,
and that there had been no controversy about the propriety of groundwater permitting in the
Russian River Valley. The Memo concluded with a statement of  “... reasons why permits are
necessary. First, the characteristics of much of the Russian River are similar to the Los Angeles
River as described in Pomeroy. There are mountains along the sides of the valley that contribute
runoff and may represent the bed and banks....” Id., at 4-5. The Memo concludes that under
Pomeroy, “the bed and banks can be established by reasonable inference, and may consist of the
surrounding mountain ranges....” Id., at 6.
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when it deals with cases other than those set in narrow bedrock canyons, and something other than
underflow is involved.158  That is exactly what happened in the hotly-disputed Pauma and Pala
case.

b. Draft Decision, Pauma and Pala Basins

A draft decision issued in 1999, and still not made final, is illustrative both of the interpretive
difficulty that Water Code § 1200 can present, and of the fractious disputes it can generate over
the way in which the Board should be exercising its jurisdiction.  The Board received applications
from several mutual water companies to appropriate water from a subterranean stream in the upper
part of the San Luis Rey River in San Diego County. The applications were protested both by a
water district and a water company which divert water in that same area, but which never applied
for appropriative water rights. The protestants contended that they were pumping percolating
groundwater, and that the water the applicants sought to pump was percolating groundwater as
well.

The Pauma and Pala case presented a factual situation that differs at least in degree from  the
great majority of subterranean stream cases that have come before the Board during the past three-



159 The Board geologist’s memorandum recommendation to the Board concluded,
however, that “the groundwater in the alluvial aquifer of the Pala basin is...underflow of the San
Luis Rey River ” based on a finding that “the subterranean channel is a flow boundary,
groundwater in the alluvium is confined to a well defined space and is moving in a course... and []
the direction of groundwater flow is generally in the same direction as the... River.” 
Memorandum to files of Julie Laudon, Associate Engineering Geologist, re: Application 30038
(January 21, 1992).

160 A U.S. Geological Survey Report shows the Pauma Basin as approximately 7-7.5 miles
long, 50% of which is about 1 mile wide and with alluvium 650-750 feet thick; and 50% of which
is 2-2.5 miles wide and between 400-450 feet thick. The Pala Basin is approximately 6.5 miles
long, 50% of which is 1.5-2 miles wide and 250-500 feet thick; 35% of which is .5-.75 miles wide
and about 250 feet thick; and 15% of which is 2.5-3 miles wide and about 200 feet thick.
Hydrologic –  and Salt – Balance Investigations...Lower San Luis Rey River Area, San Diego
County, California, U.S. Geological Survey Water-Resources Investigations 24-74 (October,
1974) (the “Moreland” Report).
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quarters of a century. It was neither a conventional underflow-type case,159 nor did it involve
subsurface water moving through a long and narrow alluvial valley enclosed by steep canyon walls,
and constituting channel flow in the conventional sense of the term.

The case arose when Waste Management of California, Inc. filed an application to appropriate
groundwater for use at a proposed solid waste landfill. The point of diversion was to be a well
located some 50 to 100 feet from the San Luis Rey River. While the applicant believed that the
water beneath the proposed site may be percolating water, it filed for a permit to preserve its
priority of right in the event the proposed diversion was found to be from a subterranean stream
within the meaning of Water Code § 1200. A number of other applications were also filed to
appropriate water from wells in the Pala and Pauma Basins. The applications were protested by
other water users who had not sought permits for their diversions, who asserted that the water
applied for was percolating groundwater.

The water-bearing alluvial areas in the Pauma and Pala Basins along the San Luis Rey River are
6.5 to 7.5 miles long and from 0.5 to 3.0 miles wide,160 with narrows at both their upstream and
downstream ends. The basins have several other unusual features as well. Because the downstream
movement of the subsurface water was partially blocked by a rise in the underlying bedrock
(presumably the reason for the lateral spread), the movement of the water within the basin was
particularly slow,  making it appear – in the view of some protestants in the case – more like an
underground lake or reservoir than a stream.

The protestants focused on these unusual features in concluding that the Pauma Basin could not
qualify as a subterranean stream within the meaning of Water Code § 1200. Essentially their legal
points were: (1) that the water was too slow-moving to constitute flow (sometimes not moving
downstream at all when pumping lowered the water table); (2) that the shape of the basin meant it



161 Draft Decision (Nov. 23, 1999), at 26. This was the position taken by the Board in an
earlier decision dealing with the Bonsall Basin on the same river downstream of the Pauma Basin,
where the subterranean stream question had arisen and been decided in favor of jurisdiction
despite evidence that the bedrock of the narrows had partially obstructed underground flow. D.
432 (1938), reaffirmed in Order of the State Water Rights Board, dated June 26, 1962. The case
is discussed in text at note 195, infra.

162 Cf. the 9th Circuit’s Fallbrook decision, supra note 155, distinguishing the Santa Ana
(Orange County Water Dist.) case on precisely this ground, 347 F.2d, at 56.

There is language in a number of cases – such as Pomeroy, 124 Cal. at 631-32; Los
Angeles v. Hunter, 156 Cal. at 607; and Eckel v. Springfield Tunnel & Dev. Co., 87 Cal.App.
617, 622 (3d Dist. Ct. App. 1927); as well as the pre-rehearing opinion of Justice Temple in Katz
v. Walkinshaw, 141 Cal. at 139-140,  indicating that water in a lake-like basin is percolating
water, though the precise question of the significance of size and shape of a basin has never been
before the California Supreme Court. 

163 Draft Decision, at 31.

164 Ibid.
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wasn’t a stream flowing through a channel – that is, that it wasn’t longish and narrowish enough to
be a channel; (3) that the enclosing bedrock was not sufficiently impermeable (they used the term
“absolutely impermeable”) to constitute a channel’s bed and banks; and (4) that the water within
the asserted channel was not all moving parallel to the stream.

The Board’s draft decision found nonetheless that there was groundwater flowing in a known and
definite channel. It said that “[a]s with surface streams, which may include deep lakes impounded
by a rim of bedrock or other obstructions, there may be constrictions in a channel or wider and
deeper areas in the channel of a subterranean stream.”161 The fact that the watercourse is wide or
narrow, or balloons out at points, was not deemed determinative.162 What seems to have been
crucial was evidence that water was moving along a particular path, though that path need not
have had any particular form, nor been narrowly confined.

While the flow of the water within the basin was not uni-directional,  it ultimately moved
downstream. There was testimony that  “at the margins of the valley, groundwater is flowing
roughly perpendicular to the bed of the channel, but that as it reaches the middle of the valley, the
direction of the groundwater flow turns and flows downstream.”163 The draft decision concluded
that “[t]he net groundwater flow direction is downstream,”164 as part of its finding that there was
water flowing through a known and definite channel. There were also some clay layers within the
basin that partially confined some of the water in the alluvium, which one expert witness suggested



165 Id., at 32.

166 Id., at 23. 

167 Quoted in the Legal Brief of the Division of Water Rights in the Pauma and Pala case,
at 6 (December 1, 1997).
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made it “a quiescent basin”165 rather than a stream, but the draft found a subterranean stream
nonetheless, noting that the clay layer was not continuous and that there was continuity between
the alluvium above and below it.

The draft then concluded that the bedrock in the hills enclosing the valley constituted the bed and
banks of the channel. The standard the draft applied was that there must be a bed and banks that
are “relatively impermeable compared to the overlying aquifer material.”166  While there was
considerable testimony about the permeability of the crystalline rock that constituted the bedrock
as a result of fractures in it, the draft decision concluded that as a whole it was not water bearing
despite local fracturing, and that it passed the “relative impermeability” test.

One may look at the concerns of the protestants in two different ways. One perspective would
focus on their concern about a perceived expansiveness in the interpretation of the terms “flowing”
and “channels” in Water Code §1200:  a very generous test of flow; the sufficiency of a finding
that the “net groundwater direction is downstream,” as opposed to a claimed requirement that the
hydraulic gradient of any water flow be parallel to the surface flow of the stream; and  the
application of the bed and banks test to a rather broad alluvial valley, rather than just a “narrows”
type area.

Another perspective on the dispute is that the protestants believed the pumping was not
significantly affecting the surface stream, and that the Board was deviating from its actual
functional approach, which was to employ the subterranean stream definition only to protect
surface streams from pumping that immediately and directly affects them. Focus on such impact
seems not to have been central to the Pauma and Pala analysis, at least for the Board’s geologist,
who testified as follows:167

Water rights professionals often use the term ‘underflow’ as jargon for a
subterranean stream. However, the two terms can indicate different physical
conditions. The most important difference between a subterranean stream and
underflow is that interconnection with a surface stream is not a defining
characteristic of a subterranean stream, but it is for underflow. Thus, not all
subterranean streams constitute the underflow of surface streams.

A confined aquifer in the vicinity of a surface stream, otherwise meeting the subterranean stream
standard, but the pumping of which has no direct impact on the stream, would, under this view,
come within the Board’s permitting jurisdiction.(The deeper underlying issue may be a difference



168 See, e.g., D. 1585 (1982), at 34 (Salinas River), Order WR 82-12 (1982). A possible
exception is D. 1474 (1977), at 13, 1977 WL 22457 at 6. See also D. 1474, at 7,10, 1977 WL
22457 at 3,5.

169 Draft amendment to the draft decision (dated Jan. 24, 2000, from Assistant Chief
Counsel Andrew H. Sawyer).

170 Presumably this is what hydrogeologists mean when they speak of hydraulic continuity. 

171 Insofar as the draft decision purports to rely on Pomeroy, it should at least be noted for
the record that Pomeroy never says that underflow is only one subset of a subterranean stream;
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of view about how to deal with cases of long-standing hydrological disconnection, where decades
of pumping have dramatically changed the groundwater/surface water relationships, an issue noted
at the very end of Part III of this Report, below).

While contemporary connection to a surface stream is not a factor under the language of Water
Code § 1200, it appears to have been an element in every subterranean stream case in California I
have been able to find,168 going all the way back to Pomeroy. Thus, while the Board staff was –
strictly speaking – correct in saying, as it does in a proposed amendment to the draft decision, that

...this decision follows established precedent, does not change existing law, does
not expand the test regarding what constitutes a subterranean stream, and does not
expand the permitting authority of the SWRCB169

in practice the position taken in the Pauma and Pala draft embraces a more inclusive view of
subterranean streams than the Board has utilized in the past.

What the protestants see in the Pauma and Pala case is the prospect of  the Board administratively
expanding its de facto jurisdiction in a way that could lead to its regulating groundwater pumping
quite broadly (how broadly no one can say, as the fears are about something that might happen,
not something that has happened), utilizing a Pauma-and-Pala-like expansive definition of a “flow[]
through [a] known and definite channel.” The Board, on the other hand, says it is just
implementing the statute, and that (contemporary) connectivity with a surface stream is simply not
an element of a subterranean stream under the terms of the statutory provision. Both positions are
right! They are simply right about different things.

The Pauma and Pala draft opines that underflow is a subcategory of subterranean streams, but
that underflow does not exhaust the category of subterranean streams. The significance of this
view, it would seem from reading the draft decision, is that a subterranean stream need not be “in
connection with” a surface stream,170  need not be flowing in the same direction as a surface
stream, and need not be “within a space reasonably well defined.”171



171(...continued)
and the trial judge’s instructions never say that without the three elements of underflow,
subsurface water can still be a subterranean stream. See 124 Cal., at 624, Instructions XVI and
XVII.

172 While movement parallel to the stream was mentioned as a supportive evidentiary fact
in Pomeroy, it was not stated as a requirement.

173 Decision No. 3883, D. 119 (1926). Examples of typical cases are D. 1142 (1963)
(“applicant...to drill a well adjacent to the Russian River”); D. 1110 (1963) (“[t]he remainder of
the supply to the well is derived from the underflow of the...Russian River ... and it is to this
extent only that the appropriation is within the Board’s jurisdiction.”); D. 1337 (1969) (“the
Board...finds that the applicant’s well does not draw upon the underflow of either...River...and
that the source is not within the jurisdiction of the Board.”) See also Staff Memo from Lewis
Moeller to Files, re: Report of Investigation Big Sur River in Monterey County, April 12, 1992
(“Staff concludes that both the...[w]ells are pumping from the underflow of the Big Sur River and
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All this is only to suggest that it is not unreasonable to claim that the Pauma and Pala draft
decision involves an interpretive expansion of the Board’s longstanding approach to Water Code
§ 1200.

2. Older Board Decisions

Most older subterranean stream cases involved streams in narrowly constricted canyons, or
(similarly to Pomeroy) groundwater under a narrow strip of land at the entry or exit of a broad
alluvial valley, where the groundwater was moving parallel to the stream.172 While the Board has
never set down a standard for determining whether water is “flowing” within a channel, or for the
shape of the channel, nonetheless, in all but one case, the channel in the case before the Board was
more “riverlike” than “lakelike,” and the flow of the water seems to have been essentially
unimpeded through relatively coarse younger alluvium. The one notable exception is a downstream
portion of the same river involved in the Pauma and Pala case, the San Luis Rey River in San
Diego County. The channel-shape  issue also arose in an old case involving the Tia Juana River,
discussed below. In general, however, older subterranean stream cases involve water within the
immediate orbit of a surface stream.

While the following discussion in the text focuses on only a handful of illustrative cases, numerous
other related decisions are identified and noted in the footnotes.

a. Sheep Creek, San Bernardino County

A 1926 decision, involving Sheep Creek in San Bernardino County, is typical of many of the older
cases.173 The subsurface water in question was described by the Board as “underflow” (a term



173(...continued)
not from percolating groundwater.”), p. 4.

174 A Memo from the Office of Chief Counsel, supra, note 147, says “the SWRCB has
been issuing permits to appropriators of water from the underflow of the Russian River...since the
1920's...70 percent to 80 percent are for underflow...[though] it appears that there was no
controversy [as to whether the water was a subterranean stream].” Memo, at 4. The Memo, id.,
also cites cases that “refer to the underground portion of a stream as ‘underflow:’ (See Anaheim
Union Water Co. v. Fuller (1907) 88 P. 978...; Hudson v. Dailey (1909)105 P. 748; Perry v.
Calkins (1911)113 P. 136 ; Larsen v. Apollonio (1936) 55 P.2d 196.” In fact neither Hudson nor
Larsen use the term “underflow”.

175 D. 119, supra note 173, at 11.

176 E.g., Lagunitas Creek, in Marin County: a well 50 feet from the edge of a creek in
alluvial deposits at the lower end of a relatively narrow valley, in sand and gravel with high
permeability and hydraulic connections with the surface waters. See Order WR 95-17, In the
Matter of Fishery Protection [etc.], Order Amending Water Rights [etc.], at 28-29. Other
examples are San Simeon Creek and Santa Rosa Creek in San Luis Obispo County, coastal
streams narrowly confined, where applications were filed to appropriate underflow, and the Board
took jurisdiction, though without any explicit finding of a subterranean stream, D. 1624 (1989)
(Santa Rosa Creek) and D. 1477 (1977) (San Simeon Creek). See also Santa Ynez River,  D.
1486 (1978) (application to appropriate underflow).
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found in many Board decisions).174  It was underground water moving through an area about 660
feet wide, and 200 feet in depth, under and along the line of the surface stream, down a gradient of
about 300 feet per mile, within a canyon ranging from ¼ mile to 1 mile in width and 4 miles in
length. Though the Board made no finding about permeability, it concluded that “the underground
flow passes through a known and definite channel and although the rate of the flow may be very
slow and may be said to ‘percolate’ through the gravels, it is nevertheless flowing toward the
desert through a definite channel formed by the walls of the canyon on either side.”175

The features which make this seem a familiar subterranean stream case are that the subsurface
water is moving parallel and proximate to a surface stream within a  rather narrow valley of  highly
permeable younger alluvium that is relatively long and narrow (channel-like).176 The groundwater
is following the lines of former surface channels created by the river’s historic meandering as it
exited a canyon, which lines are broadly parallel to the stream across the alluvial fan, so that the
dominant groundwater movement is parallel to the surface stream course through the valley, and
moves downgradient with the stream. These are places where abundant groundwater is found, and
as pumping continues and the water table declines, the river becomes a losing stream, to the
detriment of downstream surface water uses.



177 Order WR 80-11, Order Adopting Report of Referee, in County of Colusa v.
Westcamp (Superior Court, County of Colusa, No. 14932) (State Water Resources Control
Board, June 19, 1980). 

178 Impact alone, however, is not understood to be sufficient, where there is nothing that
can be characterized as a channel. For example, in a recent situation where a complaint was filed
and a staff investigation was made (Pilarcitos Creek, San Mateo County), the Board staff
recommended declining jurisdiction. In that situation, the alluvial land flanking the stream was not
enclosed by a rocky canyon or bowl. Instead, the river flowed down from mountains on the east
and emptied into the Pacific Ocean. Over the years the river had meandered north and south and
created a fairly broad alluvial plain which sloped down toward the ocean. The claim was that
pumping from the alluvium caused water from the surface stream to move out from its bed into
the alluvium to replace the pumped water, and as a result flows in the stream declined, causing,
among other things, damage to the fishery resources in the stream. The staff concluded that
jurisdiction should be declined on the ground that inasmuch as “the alluvial aquifer in the area of
the ...well field is not bound by a known and definite channel, water extracted from the aquifer is
not subject to the Board’s permitting jurisdiction.” It noted that subsurface water must be “bound
by definable beds and banks” to sustain jurisdiction, and that no information was submitted by the
complainants to support such a finding. Memo from Cori Condon, SWRCB, to Joseph Sax, Feb.
9, 2001, at 13 (on file with Joseph Sax).

See also D. 968 (1960), involving an underground source tributary to Cache Creek in
Kern County. Plainly the source was tributary to the surface stream, but the Board found no
jurisdiction because of the slowness of the flow (“substantially less than 100 feet a day”)
(note:100 feet a day is actually very rapid movement for groundwater, groundwater typically
moves about 1,000 feet per year, so this may be a misprint. See note 39, supra); the width of the
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b. Stony Creek, Colusa County

Stony Creek in Colusa County was involved in a court case that was referred to the Board as
referee by the Superior Court in 1978. The referee report,177 adopted by the Board, is considerably
more detailed than most Board decisions, and it describes a case exactly like the situation
mentioned above: a surface stream exiting a narrows into a valley from ½ to 1 mile wide where the
alluvial fan containing younger and highly permeable alluvium is enclosed by considerably less
permeable, older alluvium surrounded by bedrock. A well drilled into the recent alluvium some
1,300 feet from the stream channel is determined by pumping tests and chemical analysis of the
water to be getting its recharge directly out of the sides of the surface stream, and with little if any
influence from other sources. The physical setting comfortably fits the legal understanding of a
California subterranean stream – subsurface water moving along a known and definite, closely
confined path. It also is conformable to a hydrological standard for integrating management of
subsurface pumping that directly impacts surface flows with the management of the affected
surface stream, and could be read as indicating that a test of whether water is jurisdictional is
whether the surface stream is directly contributing to the water being pumped.178



178(...continued)
canyon (1,600-3,000 ft); and the breakup of the canyon walls by side canyons. In its decision, the
Board asked, “[w]hen is a given area a stream, and when is it an underground basin? Does the
word ‘flowing’ include water that is moving very slowly? When a given area containing slowly
moving water has impermeable sides and bottom, must those impermeable sides and bottom be
construed as the bed and banks of a stream...?” In this matter, the answer was “no,” and the
Board did not examine the asserted impact on the surface stream at all. 

179 See text at note 47, supra.

180 D. 1595 (1983) (Springs Tributary to the Klamath River), at 9. The Board took
jurisdiction upon finding that the flow “contributes to the [surface] River,” even though “[t]he
[subsurface] channel is not pronounced.” It did not make an analysis either of the presence of bed
and banks, or of relative permeability.

 Even in the case involving what may be its most expansive interpretation of a
subterranean stream, the San Luis Rey River below Monserate Narrows (see D. 432, at 10,
discussed in text at note 195, infra), the functional relationship between pumping and the surface
stream seems to be paramount. For example, the 1962 Board Order in that case noted: “The
conclusion is inescapable that during periods of normal rainfall and runoff the stream and
underground water function as a closely related unit with the effects of surface flow extending
from bank to bank.” In the matter of Permit 5227 et al., Order Extending Time to Complete
Application of Water to Beneficial Use Under Permits 5228 and 5229, State Water Rights Board,
June 26, 1962, at 13 (emphasis omitted).

That also seems to have been the understanding of the courts in the early days. Though
not a Board jurisdictional case, City of San Bernardino v. City of Riverside, 186 Cal. 7, 14, 198
P. 784 (1921), has interesting language. The Court, citing Pomeroy, inter alia, says: “When a
stream runs over porous material saturated with water, and the underground waters support the
stream, either by upward or lateral pressure, or feed it directly, persons having rights in the stream
will be protected against a depletion thereof by adverse diversions of such underground waters, if
they are injured thereby. There may be a point of distance from the stream at which a diversion of
such underground water will have so little effect on the stream that it will not be actionable.”
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In its decisions in cases such as this one, the Board does not expressly attach any significance to
the width of the canyon; as in Pomeroy itself, one is left to wonder whether rocky hills miles apart.
enclosing a significantly wider alluvial valley, are to be understood to be the banks of a
subterranean stream.179 The Board seems not to have taken such an expansive view of its
jurisdiction, as the decisions appear in fact (if not in theory) to give considerable weight to a well’s
capacity to have a direct and essentially immediate impact on the surface stream, rather than simply
following out the expansive implications of the “bed and banks” formulation.180

c. Chorro and Morro Creeks, San Luis Obispo County

Though impact of pumping on a stream seems to be present (and important) in most cases where



181 Internal Memo from Gil Torres to Mr. Walt Pettit, Division of Water Rights, regarding
“Applications 24239 [et al.], Chorro and Morro Creeks, City of Morro Bay, San Luis Obispo
County” (Jan. 7, 1977), at 1, 2. In the substantive decision in the case, however, it was
determined that at least some of the wells were causing a direct reduction of streamflow of about
0.1 cfs in Chorro Creek from pumping a well at 0.53 cfs. D. 1633 (1995), at 11. The Board made
clear that though the term “underflow” was used in the case it was not meant to have a restrictive
meaning, but was used to refer to the broader category of  subterranean stream flowing through
known and definite channels, Id., at 2, n.1.

182 Internal Memo, supra note 181, at 1.

183 Ibid.

184 D. 1589 (1982).

185 Transcript of testimony of John F. Mann, Jr., Before the State Water Resources
Control Board, Division of Water Rights, In the Matter of Applications 24239 [et al.], Chorro and
Morro Creeks, Jan. 12-13, 1977, at 76.
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the Board takes jurisdiction, there are exceptions where the Board has taken jurisdiction despite
the absence of hydrological connection. For example, in a 1982 case, involving Chorro and Morro
Creeks in San Luis Obispo County, the staff finding was that the Board should take jurisdiction
because “the extent and direction of underflow can be readily defined within the...watershed” and
“the bed and banks can be ascertained ...,” even though it seemed doubtful that the wells were
impacting the surface stream because the area from which they were pumping was overlain by a
thick layer of low permeability silts and clays.181  As the report put it, “[l]ocal water level data
indicate that these silts and clays hydraulically separate the basal aquifer from the surficial channel
deposits of” the surface stream.182 The report concluded that “[t]here is no definitive information
pertaining to whether subsurface water in that area may be found in direct hydraulic continuity
with surface flows of the river.”183 Subsequently the Board took jurisdiction on the ground that
there was a subterranean stream flowing through known and definite channels.184

Though finding that the subsurface flow was within well-defined beds and banks of rocks, the
Board did not indicate the distance between the banks. One expert witness described the width of
the recent alluviums as ranging from 1,000 to 3,000 feet.185 A map included as Figure 1 in the
subsequent substantive decision in the case indicates (with what precision is unknown) that the
watershed boundaries were about .5 miles on one side of certain of the wells in question, and
perhaps as much as 2.5 miles on the other side.

d. Tia Juana River, San Diego County

An unsigned memorandum by an attorney for the Board’s predecessor, the Division of Water
Rights, Department of Public Works, prepared on January 16, 1924 in regard to what was



186 Memorandum re Jurisdiction Over Applications To Appropriate Underground Water,
at 4, unsigned and undated signature line for “Attorney for Division,” stapled to Personal
Memorandum (Do not file) re Application Number 1851, Reference to Memo. date of Jan. 16,
1924,  re jurisdiction over applications to appropriate underground water, dated January 17,
1924, also with unsigned signature line for Attorney for Division. The dated memo refers in the
text to the Tia Juana River Valley application of the Coronado Water Company. The January 17th

memo is initialed SEB, undoubtedly referring to Spencer Burroughs who was attorney for the
Division at that time.

187 The quote is from the “Brief of Protestor Herbert Peery” in re Application No. 1851,
stamped received by the Dept. of Public Works, March 5, 1923, at 1. The permit is No. 1724,
granting application 1851 by the Coronado Water Company to appropriate groundwater in the
Tia Juana River Valley. The permit was abandoned by the successor permit holder, California
Water and Telephone Co., in February 1962.  

188 A private water company wanted to install wells in the valley where existing farmers’
alfalfa was being root-irrigated by the existing high water table, which they feared would be
drawn down. Their claim was that overlying uses should be protected against export
appropriations. (Of course they should. The real question was whether they were entitled to have
the “natural” level of the water table maintained. This controversy arose in 1923, prior to the
constitutional amendment that is now Article X, § 2). In any event, both sides apparently wanted
the State to take jurisdiction and to give its stamp of approval to their position, rather than
litigating the question privately. The attorney who wrote the memo urged (in addition to his legal

(continued...)

61

described as the first application received for a permit to appropriate underground water, urged the
Board to take a limited view of its jurisdiction, focusing on the actual facts of Pomeroy for
guidance, rather than the more inclusive language in some of the headnotes. He said that it was
inappropriate to use the general words in headnotes 15 and 16 of Pomeroy to justify taking
jurisdiction over “a catchment basin, a detritus filled valley, or an underground reservoir or lake
constituted of water filling a porous formation of gravels....[S]uch basins or reservoirs are not
subterranean streams merely because they have a bottom and sides and contain a water bearing
formation through which the water moves, percolates or flows in a definite general direction, that
is toward the lower end of the basin....Nor does the court indicate in [Pomeroy] that it considered
the entire area covered by the narrows, which was in places from 2 ½ to 3 miles wide, a
subterranean stream....[I]t is deemed conclusive that the Division of Water Rights can not under
the guise of an expanded definition of ‘a subterranean stream...’ bring within its jurisdiction the
waters of typical underground basins, reservoirs or lakes.”186  Despite the attorney’s strong memo
urging the Division to decline jurisdiction, a permit was granted for what was described in one
brief as “an underground lake, a natural reservoir...where a great natural dam or plug of adobe fills
the mouth of the river....”187  The case may be of little precedential importance, since neither side
urged the Division to decline jurisdiction; only the Division’s attorney appears to have been
concerned about setting a bad precedent.188



188(...continued)
argument) the State not to become implicated in this essentially private fight.

189 Order No. WR 95-10, at 12-13, 1995 WL 464902 at 5 (1995).

190 I.e., a  physical-proximity/underflow type case.

191 See G.M. Kondolf, et al., Effects of Bank Storage and Well Pumping on Base Flow,
Carmel River, Monterey County, 91 J. Hydrology 351 (1987).

192 See, e.g., Carmel River Watershed Management Plan, Working Paper Number Six,
Legal Status of Carmel Valley Groundwater, prepared for the California Department of Fish and
Game by the Monterey Peninsula Water Management District, John Williams, Resource Analyst,
September 1983, at 31-34.

193 Quoted in Carmel River Watershed Management Plan, supra, at 33. Note the use of
“underflow” here as a synonym for the statutory subterranean stream definition; and the Board’s
recent insistence that underflow is only one subcategory of subterranean stream. It is hardly
surprising that outsiders have been confused.
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e. Carmel River, Monterey County

In this case, testimony offered that the subsurface flow of the Carmel River was a subterranean
stream was not contested, and “accordingly” – without drawing any conclusions of its own – the
Board found it to be a subterranean stream and subject to Board jurisdiction.189  The case,
therefore, is of no precedential importance. It is nonetheless interesting because it illustrates the
tension created when a setting that does not have the geographic elements of a conventional
subterranean stream case190 is combined with strong concerns about the impact of pumping on a
stream. The alluvial valley in question was about 15 miles long and .5 to 1 mile wide, the valley
floor consisting all of younger alluvium ranging in thickness from about 1 foot to 200 feet near the
river mouth. The river channel itself ranged from 20-150 feet in width. Pumping impacts on the
stream were a central concern.191 The case is also illustrative of  the disagreement commonly found
in cases over the presence of confined or partially-confined aquifer conditions. The highly various
and complex conditions within different aquifers can generate diverse conclusions from technical
experts as to whether, and to what extent, pumping from beneath more-confining layers within an
aquifer is impacting a surface stream.192

The following is from a memo to the Board from the Chief of the Division of Water Rights in the
Carmel River case:193

It can be concluded that a classification of the basin as underflow or as groundwater
would be a very close call. Litigation might be necessary to finally settle the
question, and the burden of proof would fall on the Board, were we to find the



194 D. 1474 (1977), at 13, 1977 WL 22457 at 6. See also D. 1474, at 7,10; 1977 Westlaw
22457 at 3,5.

195 D. 432 (1938).

196 In the Matter of Permit 5227 et al. (Order Extending Time to Complete Application of
Water to Beneficial Use Under Permits 5228 and 5229 (State Water Rights Board, June 26,
1962)). As a result of substantial pumping and a series of dry years (15 or more years), the factual
situation had changed (at least for the time). It was apparently alleged that the ground water table
was much lower, and groundwater direction had shifted, so it was urged the Board should
relinquish jurisdiction. See Memorandum [to the Files?], regarding Permits 5227, 5228 and 5229
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water to be underflow and attempt to require the company to file water right
applications. The presumption would be that the water is in a groundwater basin
and not part of a flowing stream.

f. Sacramento River Groundwater Transfer, Yolo County

This was the only decision found that can be read to conclude openly that the fact of “direct
surface stream impact” from pumping is irrelevant to the Board’s jurisdiction over groundwater,
though the jurisdictional question is only adverted to in an aside. The matter arose in the context of
the 1977-78 drought, and involved a proposed pumping operation that would have created a cone
of depression whose effect would likely have drawn a good deal of water out of the surface flow of
the Sacramento River. The decision suggests that such impact does not trigger jurisdiction under
Water Code § 1200. “In reviewing this program,” it said, “we have been mindful of our limited
jurisdiction over percolating groundwaters and recognize that no application for a permit to
appropriate percolating groundwater is required by law....It should be noted that the Governor’s
Commission to Review California Water Rights Law is studying the issue of groundwater rights.
To the extent that such review may lead to approaches to coordinate surface and groundwater
rights, problems such as those raised by the instant proposal could be resolved in a more orderly
manner.”194

g. San Luis Rey River, San Diego County (Mission and Bonsall Basins)

While most “direct impact” cases seem to fit into conventional subterranean stream settings – such
as wells in the alluvium of a narrow coastal river canyon, or wells so proximate to the river that
they easily qualify as underflow – occasionally more perplexing cases arise. In such instances, while
pumping clearly threatens a “direct impact” on surface stream interests, the river valley is fairly
broad and the wells aren’t pumping what is commonly understood to be underflow. Perhaps the
most notable example of such a case is a 1938 decision of the State Engineer,195  reconsidered and
reaffirmed in 1962,196 dealing with the status of groundwater in the downstream reaches of the San



196(...continued)
(Applications 8156, 8205 and 8418), from Charles M. Harris, Associate Engineer, Water
Resources, concurred in by Lee W. Carter, Senior Engineer, Water Resources (Jan. 3, 1962), at
14-15. 

197 Permits 5228 and 5229 dealt with the Mission Basin, and Permit 5227 dealt with the
Bonsall Basin. The Board considered them together in 1961 because “the physical characteristics
of Bonsall and Mission Basins appeared to be similar.” Order Extending Time [etc.], supra note
196, at 2. Interestingly, the Board says that in 1938 the State Engineer concluded that the
Bonsall, Mission, and Pala sectors and their connecting narrows constituted an underground
channel with known and definite banks and bottom. Id., at 9.

198 In the 1938 decision, D. 432, the Board said the areas in question were bottoms in
three sectors, one of which averaged a maximum width of 3,800 feet in an area six and one-
quarter miles long;  another with a maximum width of 6,500 feet and five miles long; and a third
was about 600-700 feet wide and five miles long. The average depth of the alluvium ranged from
under 100 to about 200 feet.  All through this area the alluvium was “most of the time full of
water to or near the surface.” D. 432 at 11. See Order Extending Time, supra note 196, at 13.
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Luis Rey River,197 the same river that was at issue in the 1999 Pauma and Pala draft decision.
Basically the question was whether proposed municipal pumping projects for growing north San
Diego County communities sought by Fallbrook, Oceanside, and Carlsbad would interfere with
existing downstream irrigators, and risk infiltration of seawater into the aquifer. The Board found
there would likely be such interference. It took jurisdiction of the proposed wells on the ground
that they pumped from a subterranean stream, and the Board limited operation of the wells in order
to protect existing surface water rights.

The area in question was defined by a river that widened and then constricted as it went through
several narrows on its way to the ocean. Above the narrows the water spread underground in
basins averaging about one mile wide,198 with water rising to the surface as it reached the narrows,
then sinking underground again at the downstream end of the narrows, and into another basin.

This was plainly not a  narrow alluvial valley with a well in the immediate physical environs of a
river; but rather a substantial well field across a rather broad alluvial plain. Fallbrook, for example, 
proposed to drill ten wells in the valley bottomlands. The 1938 decision strongly suggested the
Board’s appreciation that this was not the usual subterranean stream case. For example, it said,
“while the underground water is concluded to be a definite stream, yet the bottoms along the river
constitute reservoirs of some magnitude just as are found in a surface stream in its wide, deep and
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slow moving reaches.”199  Then it added, while the “[m]ovement downstream is very slow”200 
underground water was appearing on the surface at several narrows, evidencing the presence of an
“underground channel...too narrow to carry the flow which is moving through the wider and
deeper channels above and below.”201  While this description depicted a setting quite different from
the sort of “underflow” that had been involved in the Pomeroy case, the Board found there was
“an underground stream in a definite channel.” The channel’s width varied considerably from a few
hundred feet to a maximum of more than a mile. Nonetheless, the Board found it had the necessary
bed and banks consisting of  “bedrock hills of granite or other material descending sharply to the
trough and definitely marking the banks...[and] [t]he same bedrock would be found to continue
across the bottom.”202

That the decision was unconventional is evidenced by the fact that the same areas of the San Luis
Rey River that were discussed in the 1938 decision (the downstream Mission and Bonsall Basins)
came before a Superior Court in 1959, and again before the Board in 1962.203 The trial judge had
concluded in a memorandum opinion “that ground water in the Mission Basin does not constitute a
subterranean stream flowing in a known and definite channel.”204 The Board, however, reaffirmed
the 1938 decision. It again noted that movement of the subterranean water was slow,205 but it did
not find that fact disqualifying. It said all the elements were necessary to find a subterranean stream
within the meaning of § 1200 of the Water Code.  During normal years when the water table was
high, and ignoring changes in water movement brought about by pumping’s cones of depression, it
said, there was frequent contact between the subsurface water and the surface flow, and the
direction of movement was the same in both instances, moving downgradient with the stream. As
to the existence of a channel, it noted that the width of the banks in Pomeroy was 1½ to 2 miles,
and in another Supreme Court case,206 700 to 1800 feet in width, while here it was on average
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“only about one mile wide.”207 It then announced (in the single sentence it underscored in its
opinion) what was apparently a strong influencing factor for it: “The conclusion is inescapable that
during periods of normal rainfall and runoff the stream and underground water function as a
closely related unit with the effects of surface flow extending from bank to bank.”208

That underscored sentence suggests that though it did not track the usual physical shape of
subterranean stream cases, in fact the 1938 Bonsall Basin case was functionally an underflow case,
that is, one where pumping the wells anywhere within the basin (“from bank to bank”) was
directly impacting the surface stream,209 and that therefore the subterranean waters were effectively
a subterranean element of the surface stream. In that respect the Bonsall Basin case was within the
mainstream of Board decisions both before and after it.

The 1962 decision also posed an extremely important question that has not often been considered,
but becomes crucial if stream impact is acknowledged as the determinant of jurisdiction. That
question is whether a well should be viewed as pumping from a subterranean stream if the
qualifying criteria are not presently being met, but were being met under earlier conditions before
there was extensive pumping. An example would be where pumping has lowered the water table,
changed the direction of flow, and several hydrological connectivity which previously existed and
would be restored if pumping were substantially constrained. This is not a matter that has been
settled, either in Board or judicial decisions, but there is a staff expression of opinion dealing with
the variant situation where an extended drought, along with pumping, has dramatically changed
natural conditions in the basin. A staff report prepared for the 1962 consideration of Board
jurisdiction over groundwater in the Mission Basin reads as follows:210

Therefore, in re-examining the analysis leading to Decision #432 in the light of
present conditions, it is concluded that the basic natural factors have not been
altered, but that a prolonged period of very low precipitation combined with steady
pumping has caused a temporary overdraft condition which could and probably will
be corrected upon resumption of normal rainfall and runoff....Such a situation
would cause a recurrence of the factors necessary to a complete legal definition of
an underground channel. As a result of these considerations, it is believed that the
Board would be remiss in its responsibilities were it to relinquish jurisdiction.

There are a number of places in California where widespread pumping over the years has lowered
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the water table and reversed the gradient that existed before pumping began.211 Continuation of
that pumping may have no current adverse impact on surface stream flows. But if that pumping
were to cease or cut back, eventually the water table would rise and contribute significantly to
surface stream flows, which have been historically diminished by pumping. Thus the question of
“hydraulic connection” has temporal and cumulative elements to it. From a legal perspective, the
question is whether and to what extent longstanding uses should be accepted, under
“grandfathering,” in order to minimize disruption of established  human communities and
economies.212  These perplexities, among others, lead to the suggestions, made earlier in response
to Question 6 that jurisdictional decisions should not be used to reverse long-standing situations of
hydrological disconnection; and also to the proposal made below in Part VI,213 suggesting
comprehensive basin management, rather than legislatively expanded permitting jurisdiction, is the
preferred long-term solution to overpumping.
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PART IV:

GROUNDWATER LAW IN OTHER STATES214

1. Arizona

Arizona’s experience deserves extended consideration both because it is the only other state with a
statute like California’s,215 and because its courts and Department of Water Resources have dealt
extensively and recently with the definition of subterranean streams (which their statute calls
“underground channels,” and which their courts call “subflow”).  In contrast to the experience in
California, Arizona’s Supreme Court interpreted its statutory provision in major decisions on
several occasions, starting in 1931,216 and then again in 1993217 and 2000.218 The Court’s decisions
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have also been the subject of extensive law review discussion,219 and of an unusually detailed and
candid analysis by the Arizona Department of Water Resources (ADWR).220

The Arizona experience is especially interesting because its recent judicial decisions arose out of an
effort to develop workable, objective criteria to be used in deciding what groundwater wells should
be treated as pumping from “definite underground channels,”  the statutory provision that parallels
California’s subterranean stream definition in Water Code § 1200.

By way of introduction, it should be noted that since the 1931 decision in the state’s leading case,
Southwest Cotton, Arizona seems to have essentially abandoned any search for subterranean
streams as such, and limited the application of its statute to those underground waters that
constitute what it calls “subflow.”221  It is not entirely clear why it has done this. Southwest Cotton
itself was a subflow case, and that may be the only sort of subterranean stream issue that has come
before the Arizona courts. In any event Arizona has concluded that a broad alluvial valley cannot
meet the definition of an underground channel,222 a proposition that it notes is supported by
Pomeroy’s view of the San Fernando Valley.223

The history of judicial interpretation of Arizona’s statute is instructive. Arizona’s bifurcated system
applies appropriation law to surface water and a different rule to groundwater. What underground
water, then, if any, should be managed under the appropriation system? The leading case that
addresses that question, Southwest Cotton, can be read as both sophisticated and naïve. In one



224 Id, at 96.

225 Id., at 97 (emphasis omitted).

226 Id., at 96.

227 Id., at 97 (emphasis added).

228 Gila River II, 175 Ariz., at 390-91.

70

respect, it seems to take a very contemporary and hydrologically informed position. The Court’s
answer is that those waters which are “as a matter of fact...part of the surface stream”224 should be
managed under appropriation.  The way to determine the identity of such waters, the Court said, is
by asking, does “drawing off the subsurface water tend to diminish appreciably and directly the
flow of the surface stream? If it does, it is subflow, and subject to the same rules of appropriation
as the surface stream itself.”225

In other words, the Court interpreted its subterranean stream category as designed to protect the
integrity of its surface stream appropriation system. Thus, it concluded, all uses that appreciably
and directly affect surface streams should be managed integrally with the surface stream system.
Thus understood, the court’s interpretation seems both rational (it approaches the issue
functionally rather than definitionally), and workable (though the system is a continuum throughout
the watershed, one need only manage for significant interference, rather than for any and every
impact, however remote in quantum and time).

To this point, Southwest Cotton seems to have taken a thoughtful, functional approach to the
problem – embracing within the surface water system only pumping that “appreciably and directly”
affects the flow of surface waters, and defining such pumping as “subflow.” But then the Court
took a turn in another direction. Drawing on the formalistic treatise writer Kinney, the Court added
that subflow may be defined as “the bed of the stream, or the lands under or immediately adjacent
to the stream.”226 By adding a locational element to its conception of subflow, the Court shifted
from a functional definition to a geographical one. While one need not necessarily read the opinion
that way (for example, the Court said “in almost all cases the so-called subflow is found within, or
immediately adjacent to, the bed of the surface stream itself,” suggesting that proximity is simply a
guide to answering a functional question, rather than a requirement in and of itself227), that is the
way the subsequent Arizona Supreme Court has read it, assuring that what might have been a
hydrologically and administratively workable standard, would become a more formalistic, 
geographically driven test.228

Because of its geographic-test interpretation of Southwest Cotton, in 1993 the Arizona Supreme
Court rejected a carefully developed trial-court-fashioned test that was designed to be functional
(asking whether the pumping was appreciably and directly diminishing the surface stream), on the
ground that it used an impact test, rather than the geographical one that  Southwest Cotton, in its
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view, required.

The trial court had determined that wells withdrawing water from the younger alluvium within the
stream basin should be presumed to be pumping appropriable subflow if:229

As to wells located in or close to that younger alluvium, the volume of stream
depletion would reach 50% or more of the total volume pumped during one
growing season for agricultural wells or during a typical cycle of pumpage for
industrial, municipal, mining, or other uses, assuming in all instances and for all
types of use that the period of withdrawal is equivalent to 90 days of continuous
pumping for purposes of technical calculation.

The Supreme Court rejected that test, holding that location, not impact, was decisive. It said, 
“Southwest Cotton...did not purport to identify subflow in terms of an acceptable amount of stream
depletion in a given period of time. It sought to identify subflow in terms of whether the water at
issue was part of the stream or was percolating water on its way to or from the stream.”230  The
Court thus ruled that the trial judge must be guided by the language in Southwest Cotton stating 
“that subflow is found within or immediately adjacent to the stream bed.”231

In a report issued following the Supreme Court’s 1993 decision, designed to guide the trial court
on remand in fashioning a legally acceptable definition of subflow, the ADWR identified a number
of respects in which the Supreme Court had perpetuated “the arbitrary nature of the bifurcated
system” in Arizona, and imposed legal concepts “at odds with hydrological reality.”232  What is
arbitrary about the decision, the ADWR said, is the notion that there is such a thing as water “more
closely associated with the stream than with the surrounding alluvium,”233 which is how the Court
defined subflow.  As the Report gently put it, “[h]ydrologists generally agree that in perennial and
intermittent stream environments water is interrelated and interconnected.”234

In other words, if one wants to make distinctions about water within a single interrelated system
such as a stream and the watershed of which it is a part, the recommended way to do so is to draw
lines based on hydrological distinctions, such as impact of pumping on streamflow measured over
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specified time periods. As the Report indicates, while any such approach incorporates a policy
decision, cutting off consideration of impacts at some selected point – the hydrologic system being
essentially a continuum – using impact over time at least draws the line in terms of managerial
realities that reflect hydrological significance, rather than a merely arbitrary geographic line. Some
such policy decision must be made in every water management system.235

In an unmistakable, though diplomatic, rebuke to the Court, the Report says,

the Court establishes the legal concept that the imaginary line between percolating
groundwater and appropriable subflow is a geographic line, rather than a geologic
line, by rejecting the younger alluvium test. In the Court’s own words, subflow is
water that is ‘more closely associated with the stream than with the surrounding
alluvium.’ DWR can only interpret this to mean that subflow is the physical
presence of water in a certain geographic location at a particular moment in
time....Developing a set of criteria based on these guidelines negates the need to use
the aquifer parameters of transmissivity and storage coefficient because these are
only useful in determinations that calculate a specific volume of water depleted
from the stream after a certain period of time, a specific rate of depletion after a
certain period of time, or the location of the boundary between older and younger
alluvium.236

Following the ADWR Report, the case returned to the trial court for a revised decision consistent
with the Supreme Court’s opinion. Obliged to draw a geographic rather than a geologic line (to
find which wells are “more closely associated with the stream than with the surrounding
alluvium”), the trial judge fashioned, and the Supreme Court has now validated,  a geographic
definition of subflow that probably includes most of the wells that have the greatest impact on the
stream. While abjuring any direct measure of impact (such as the rejected 50%/90 day test), it
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defines subflow as the “saturated floodplain Holocene [younger] alluvium.”237  To this the Court
added several other criteria to provide “more certainty and reliability.”238 It noted that the geologic
unit must be saturated because of the need for a hydraulic connection between the stream and the
subflow. The water which makes up the saturation must flow substantially in the same direction as
the stream, and the effect of any side discharge from tributary aquifers and basin fill is overcome or
is negligible. In addition:239

1. the water level elevation of the subflow zone must be relatively the same as
the stream flow’s elevation.

2. the gradient of these elevations for any reach must be comparable with that
of the levels of the stream flow.

3. there must be no significant difference in chemical composition that cannot
be explained by some local pollution source which has a limited effect.

4. where there are connecting tributary aquifers or floodplain alluvium of
ephemeral streams, the boundary of the subflow zone must be at least 200
feet inside of that connecting zone so that the hydrostatic pressure effect of
the side recharge of this tributary aquifer is negligible and the dominant
direction of flow is the stream direction.

5. where there is a basin-fill connection between saturated zones of the
floodplain Holocene alluvium and a saturated zone of basin fill, the
boundary of the subflow zone must be 100 feet inside of the connecting
zone so that the hydrostatic pressure effect of the basin-fill’s side discharge
is overcome and the predominant direction of flow of all of the subflow
zone is the same as the stream’s directional flow.

The irony of the Arizona situation is that its Supreme Court in 1921, often condemned for
backwardness, basically understood the importance of managing water functionally, while the same
Court 72 years later – in a misplaced effort to defer to earlier precedent – turned the clock back to
the formalism of an earlier time. The functional approach described by the ADWR reports was
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long ago understood by the California Supreme Court, as evidenced by decisions like Katz v.
Walkinshaw240 and Los Angeles v. Hunter.241  And, as an earlier section of this Report indicates,
there is good reason to conclude that the California legislature knew it as well, and intended to
legislate it in 1913.

2. Other Western States

How do other western states deal with the groundwater/surface water intersection, and what have
any of them done that might be of interest to California, either in modifying its administration of
the law as it currently stands, or in considering changes in the legal test it now employs?242 While
categorization of groundwater as either percolating water, or as subterranean stream water, was
once common in many western states, it has been rejected as a scientific anachronism almost
everywhere for many years. To take just a few examples, Utah got rid of it in 1935,243 Kansas did
so in 1945,244 and North Dakota in 1955.245  It remains as a legally significant category only in
Arizona and California.

In general, western states may be categorized as falling in one of four categories:246

1. At one extreme is Oklahoma, which rigidly separates surface water and
groundwater, and treats as groundwater any water under the surface of the earth
outside the cut bank of a definite stream. Though prior appropriation governs both
surface water and groundwater, the two sources are managed separately without
integration. Texas – which still follows an absolute ownership rule for
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Ann. § 64.003(12), which deals with import authorities, but a new statute dealing with
groundwater conservation says only “‘Groundwater’ means water percolating below the surface
of the earth,” without qualification, Tex. Water Code Ann. § 36.001(5). In any event, the Texas
courts thus far have rigorously applied the Kinney Treatise of 1912 as authority: “[f]or...water to
qualify as surface water, the subterranean water course must have all the characteristics of surface
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water rights in the Edwards Aquifer on the theory that it is an underground river is still pending at
this time. These issues were discussed by Douglas G. Caroom in an April 8, 1999 presentation at
a Local Government Seminar, available at http://www.bickerstaff.com/articles/groundwater.htm.
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groundwater – also provides no integrated management of groundwater and surface
water (though it has been under strong pressure, because of an Endangered Species
Act problem in the Edwards Aquifer, to do so).247

2. At the other extreme are those states that have a fully integrated system, under
which all water is within the appropriation system, and seniority and juniority is
recognized without regard to whether one is using groundwater or surface water.248

Nebraska has moved somewhat toward integration, giving local districts authority
(but not an obligation) to designate groundwater management areas and to develop
plans for integrated use of groundwater and surface water.

3. Oregon and Colorado treat groundwater and surface water as separate systems
(though appropriation applies to both), but have a specific method for integrating
uses, founded on whether there is impact by a user of one source on a user from the
other source. These methods are usually called “bright-line rules.”

4. California and Arizona separate groundwater and surface water, drawing a line
between them by a statutory category.249 The statutory characterizations are almost
certainly meant to be the same, though the phrasing of the laws differ somewhat.
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While California’s law defines the jurisdiction of its administrative permitting
agency, the Arizona law is utilized to determine whether or not the water in
question is subject to appropriation, or is governed by the groundwater reasonable
use system.

It would lengthen this Report unduly to describe in detail all the variants, intricacies and
implementation issues encountered in each of the states mentioned above. The states on the two
extremes – those that do not integrate administration at all, and those that totally integrate – have
little if anything to offer California under its current law.

3. Nebraska

Nebraska’s approach will doubtless be of interest to water interests in California. Until quite
recently, surface streams and aquifers had been dealt with under separate legal regimes, and there
was no law governing groundwater withdrawals that affect surface water rights. However, in 1996
a law was enacted stating that where groundwater and surface water are physically interrelated,
they should be managed as one source,250 but the question who was to govern was controversial
for reasons that would be entirely familiar to Californians. The new law gives to local natural
resource districts (NRDs) authority to resolve surface/groundwater conflicts by designating
groundwater management areas and developing management plans for conjunctive use in what are
called integrated management areas.251 The State DWR (which like the Board here has surface
water jurisdiction) was given only very limited authority to act where the NRDs fail to act (where
interstate compacts are involved). The incentive for the new law was a particular problem,
pumping in Nebraska that affected its ability to meet its compact obligations under the Republican
River Compact.

Inquiries in Nebraska reveal that at least one NRD has initiated an integrated management plan
(North Platte NRD, for Pumpkin Creek) to control groundwater impacts on stream flows. A
moratorium was instituted on new well drilling, while existing wells are measured for pumping
rates over the next few years to determine use. No limits on existing uses have been imposed at
this time. Groundwater users have sued to challenge the NRD Management Plan, while surface
water users have filed suit against the State seeking damages for its alleged  failure to regulate
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between that groundwater and that surface water is established.”  In re Appeals from Water
Rights Decisions of the Department of Ecology, at 1996 WL 514630, at 12.
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groundwater use. The details of the plan can be accessed on the North Platte NRD website.252 
Another plan is said to be in the offing for Lodgepole Creek in the South Platte NRD. Then there
is the Platte River Cooperative Agreement, which involves three-state negotiations, a Supreme
Court interstate water case, and the Endangered Species Act, which presents a sort of ultimate
legal, economic, and political test of a state’s capacity to integrate management of hydrologically
connected ground and surface water.253

4. Oregon

Oregon and Colorado  have also employed techniques that might be of interest here: efforts to
implement so-called “bright line” tests for determining when pumping impacts on surface streams
should no longer be taken into account because they are too remote. Oregon regulates
groundwater appropriation in order to prevent “substantial interference with surface water
supplies”254 (which includes both appropriators and instream flow rights). This is somewhat the
same as the impact test proposed by the trial court in Arizona, discussed above. The Oregon
administrative standard is the following:

1. Is the aquifer hydraulically connected to the surface water source?255  If yes,
then a well producing water from that aquifer is presumed to be a cause of
substantial interference, if any of the following conditions exists:

a. The well is less than .25 mile from the surface water source; or

b. The rate of appropriation is greater than 5 c.f.s. and the well is less than
1 mile from the surface water source; or

c. The rate of appropriation is greater than 1% of the minimum perennial



256 Or. Admin. R. § 690-09-040(5).

257 Both Colorado and Idaho have statutes that require accounting for future loss: Colo.
Rev. Stat. § 37-92-502(2) (“is causing or will cause material injury”); Idaho Code § 42-237a(g)
(would adversely affect “the present or future use of any prior surface or ground water right”). 

258 City of San Bernardino v. City of Riverside, 186 Cal. 7, 14, 198 P. 784 (1921): There
“may be a point of distance from the stream at which a diversion of...underground water will have
so little effect on the stream that it will not be actionable.”
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streamflow or instream water right with a senior priority date, or greater
than 1% of the discharge that is equaled or exceeded 80% of the time, and
the well is less than 1 mile from the surface water source; or

d. The well pumping would result, after a continuous 30 day period, in
depleting  the stream by more than 25% of the rate of appropriation, and the
well is less than 1 mile from the surface water source.

The above criteria, if met, create a presumption of interference. The administrative agency is also
permitted to demonstrate substantial interference by evidence, and apparently one way of making
that showing is by demonstrating a  potential for “a cumulative adverse impact” on surface
flows.256  If a similar approach were to be utilized in California, the Board, by utilizing a version of
such bright-line rules, might establish a presumption of the presence of a subterranean stream, and
thus of jurisdiction. It would alternatively have the opportunity to establish jurisdiction analytically,
that is, by site-specific evidence of the impact presumed to exist under the various bright-line tests.

An alternative approach would be to adopt a simplified version of the Oregon standard. One might,
for example, create a presumption that  pumping from any well within a fixed distance and
pumping above a specified minimum, is pumping a statutory “subterranean stream.” The question,
when such methods are used, is both (1) how much sophistication one is willing to forego, e.g., in
terms of actual impact on the stream in making a jurisdictional decision; and (2) how justifiable any
such presumption is, in terms of the facts it purports presumptively to demonstrate. Notably, three
of the four Oregon presumptions include no accounting for the actual hydrological relationship
between the well and the stream. Only standard (d.) requires that factor to be determined
analytically.

The Oregon system is also hydrologically incomplete in its use of specified distances such as .25
mile or 1 mile, which necessarily fail to account for impacts that will be felt over longer periods of
time,257 though some standard to account for attenuation of impact is inevitable in any system, a
point that the California Supreme Court has expressly acknowledged.258



259 Colo. Rev. Stat. § 37-90-103(10.5).

260 “In the Scott River adjudication [in California], the ...Board staff report applied a time
factor in deciding to include...only pumping which affected the surface flow of the Scott River
within a single irrigation season.” Anne J. Schneider, Are Our Ground Water Laws Adequate?, in
Proceedings of the 19th Biennial Ground Water Conference, JJ DeVries, J. Woled, eds., Water
Resources Center Report No. 84, Univ. of Cal., Davis (1994), at 50.

261 Fashioning an appropriate remedy to account for impacts that won’t be felt for many
years is a challenging task. In theory, it is simply a discounting problem, like providing enough
money today to assure an individual she will have $1,000 in 25 or 40 years based on an assumed
rate of interest. In practice, with water supply, the problem is a good deal trickier. New Mexico’s
approach is discussed in Glennon & Maddock, supra, note 214, at 22-41 – 22-42. Colorado’s
augmentation plan system is discussed in Lawrence J. MacDonnell, Colorado’s Law of
“Underground Water”; A Look at the South Platte Basin and Beyond,” 59 U. Colo. L.Rev. 579,
589 (1988).

262 Possible practical approaches to this problem are discussed in Grant, supra  note 214,
at 75-77.

263 An interesting dispute over the question how little is too little arose recently in
(continued...)
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5. Colorado

Like Oregon, Colorado has also adopted a “bright line” approach that sets a standard for inclusion
and exclusion from the regulatory system. That standard is whether “the withdrawal... will... within
one hundred years, deplete the flow of a natural [surface] stream...at an annual rate greater than
one-tenth of one percent of the annual rate of withdrawal.”259 While 100 years seems an
extraordinarily long time, and .001 a very small quantum, used as managerial standards, the
attractiveness of some sort of time-sensitive standard is that it bases jurisdiction on the hydraulic
realities of the specific case, rather than building in simplifying assumptions.260 It also
acknowledges the significance of long-term impacts on the water supply in the system.261  Its
weakness is that it is unlikely to take account of other variables that might intervene to diminish the
need for the water, such as a run of unusually wet years.262

It should be noted again that any standard based on impact (that is, on the degree of hydrologic
relationship between the groundwater use and surface water resources) – whatever the legal
regime may be – necessarily calls for a policy judgment about the point at which impacts should no
longer be accounted for, either because they are too slight, too difficult to ascertain,  or too
expensive to manage. Notably this problem arises as much in a state with a fully integral system for
groundwater and surface water administration as it does in a state with a system like
California’s.263



263(...continued)
Washington State, which has an integrated system. See Hubbard v. Washington Dept. of Ecology,
86 Wash.App. 119, 936 P.2d 27 (1997). The court found that the Department of Ecology had not
abused its discretion in restricting pumping when river flows fell below a specified minimum even
though there was evidence that the impact of pumping could have accounted for as little as a .004
percent reduction in streamflow during low flows. See Jeffrie Minier, Conjunctive Management of
Stream-Aquifer Water Rights: The Hubbard Decision, 38 Nat. Res. J. 651 (1998); Douglas L.
Grant, supra note 214.

264 “An overlying right, [is] analogous to that of the riparian owner in a surface stream,”
City of Barstow v. Mojave Water Agency, 23 Cal.4th 1224, 1240, 5 P.3d 853, 863, 99 Cal.Rptr.
294, 304 (2000). See also Prather v. Hoberg, 24 Cal.2d 549, 50 P.2d 405 (1944); Wells A.
Hutchins, The California Law of Water Rights (1956), at 421. All the usual limits on riparian
diversion and use presumably apply to subterranean stream riparians as to those riparian to a
surface stream – use is limited to natural flows, must be within the watershed, and no seasonal
storage is permitted. As to the extent of overlying rights, it is “the owner’s right to take water
from the ground underneath for use on his land within the basin or watershed.”  City of Barstow,
supra.

265 See D. 1632 (1995), at 35, 1995 WL 464946.  Riparian pumpers of percolating
groundwater don’t even have to file the statements of diversion and use to which surface riparians

(continued...)
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PART V:

MANAGEMENT OF GROUNDWATER OUTSIDE
WATER CODE § 1200

In considering the limitations on Board jurisdiction imposed by Water Code § 1200, it is useful to
keep in mind two matters: (1) Even if the definition of a subterranean stream were very
expansively interpreted, the Board’s permitting jurisdiction would still not embrace uses of that
water on overlying land; and (2) There are other potentially available sources of Board authority
over the use of subsurface water, outside of  Water Code § 1200's permitting jurisdiction.

1. Overlying Uses of Groundwater

Land overlying a subterranean stream is considered riparian to that stream,264 and the Board’s
understanding is that “[a] riparian is entitled to pump and use water on a parcel which overlies a
subterranean stream” just like a riparian on a surface stream, without seeking a permit from the
Board.265 



265(...continued)
are subject under Water Code § 5101. See the definition of diversion in Water Code § 5100(b).

266 Letter from Stephen K. Hall, Executive Dir., ACWA to Joseph Sax, October 31, 2001,
at 1 (on file with Joseph Sax).
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While there is no authoritative source of data as to how much groundwater is used on overlying
riparian land, and how much being applied to non-overlying land, there is little doubt that a
considerable percentage of groundwater is being used on riparian overlying land, and thus would
be outside the Board’s permitting jurisdiction, no matter how expansively the statutory category of 
“subterranean streams flowing through known and definite channels” was applied. Some rough
sense of the scope of the issue may be gleaned from the following estimates provided by the
Association of California Water Agencies (ACWA) in response to an inquiry by the author of this
Report:266

For example, in Ventura County, the total groundwater pumping is about 70%
agricultural and 30% municipal and industrial (M&I). It can be assumed that
essentially all the M&I usage is not overlying....Assuming that some of the
agricultural pumping is not overlying, then the total non-overlying usage could rise
to at least 50%....Of course, this will vary considerably by county. It’s likely that a
county in the northern Sacramento Valley could have the highest percentage of
overlying use whereas urban counties such as Los Angeles or Orange could have
the lowest percentage.  Again, this is all very theoretical and conditions could
dramatically vary for each and every country in California.

Whatever the actual numbers, it is significant that concerns about non-regulation of groundwater
use are not attributable solely to restrictions imposed under interpretations of Water Code § 1200,
and that expanded interpretation of that statutory provision would primarily affect M&I users of
groundwater, rather than agricultural pumpers.

2. Other Sources of Authority Over Use of Groundwater

a. Constitution Article X, § 2, Water Code § 100, The Public Trust, and Water Code § 275

While Water Code § 1200 limits the Board’s permitting jurisdiction over groundwater, it does not
limit other sources of authority that may be available to the Board to regulate uses of groundwater.
A lively current question is whether, and to what extent, the Board may restrict pumping of
percolating groundwater that is adversely affecting surface instream benefits, such as fish
populations and riparian values. The Board’s attorneys are of the view that the Board has authority
to control such uses where they either (1) violate the prohibition of the Constitution and the Water
Code on waste and on unreasonable use and methods of use; or (2) violate the public trust.

Both jurisdictional and substantive issues questions are presented. In terms of jurisdiction, there



267 While the question here relates to users of percolating groundwater, a parallel question
arises as to riparian surface water users, and pre-1914 appropriators.

268 Cf. In the Matter of the Water Use Permit Applications (Waiahole Ditch case), 94
Haw. 97, 9 P.3d 409 (2000) (public trust extends to groundwater). An unresolved question in
California is whether pumping of tributary groundwater that affects public trust values in
navigable waters would be treated like tributary surface water under National Audubon Society v.
Superior Court, 33 Cal.3d 419, 189 Cal.Rptr. 346, 658 P.2d 709 (1983).

269 The scope of the Board’s public trust authority is currently a subject of considerable
dispute. See, e.g., David R.E. Aladjem, Is Water Ripe for the Taking? The SWRCB’s Lower
Yuba River Decision and the Public Trust Doctrine, 11 California Water Law & Policy 261 (July
2001), criticizing D. 1644 (2001) (Lower Yuba River) (petitions for reconsideration and petitions
for writ of administrative mandamus pending). See generally Gregory S. Weber, Articulating the
Public Trust: Text, Near-Text and Context, 27 Ariz.St.L.J. 1155, 1173 (1995).

270 See Environmental Defense Fund v. East Bay MUD, 26 Cal.3d 183, 200, 605 P.2d 1,
10, 161 Cal.Rptr. 466, 475 (1980) (EDF II) and People ex rel. State Water Resources Control
Board v. Forni, 54 Cal.App.3d 743, 126 Cal.Rptr. 851 (1st Dist. Ct. App. 1976). Courts may
require the parties to accept a physical solution to resolve a waste problem. City of Lodi v. East
Bay MUD, 7 Cal.2d 316, 341, 60 P.2d 439 (1936). 

271 Water Code § 275.  Also the Attorney General can bring an action for equitable relief 
“for the protection of the natural resources of the state from pollution, impairment, or
destruction.” Cal. Govt. Code § 12607 (West 1980). For definition of “natural resources” see Cal.
Govt. Code § 12605.

272 People ex rel. SWRCB v. Forni, 54 Cal.App.3d 743, 753, 126 Cal.Rptr. 851 (1st Dist.
(continued...)
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are two distinct issues: (1) Does the Board have authority to take jurisdiction itself, and to issue
remedial orders against users water users over whom it has no permitting authority?267 (2) May the
Board go to court and seek judicial relief? Substantively, the questions are (1) What constitutes
waste and unreasonable use, in the context of groundwater use that affects surface stream values?
(2) Does the public trust extend to groundwater uses at all?268 Since this Report deals only with the
Board’s permitting jurisdiction, the following discussion is limited to that issue, not with the
questions what constitutes waste and unreasonable use, or what constitutes a violation of the
public trust.269

Assuming that a substantive violation exists, there is no doubt270 that the Board, through the
Attorney General,271 can institute litigation to control groundwater use that (1)  constitutes waste
or unreasonable use or method of use within the meaning of Article X, § 2 of the California
Constitution, and Water Code § 100;272 or (2) that violates the public trust.273  There may still be



272(...continued)
Ct. App. 1976) (Board sues under Water Code § 275 to enjoin riparian uses as unreasonable).
The prohibition on unreasonable and non-beneficial use applies to groundwater as well as surface
water use.  Peabody v. Vallejo, 2 Cal.2d 351, 372, 40 P.2d 486, 494 (1935); Joslin v. Marin
Mun. Water Dist., 67 Cal.2d 132, 138, 429 P.2d 889, 893, 60 Cal.Rptr. 377, 381 (1967).

273 Under Marks v. Whitney, 6 Cal.3d 251, 261, 98 Cal.Rptr. 790, 491 P.2d 374 (1971)
“members of the public” have standing to bring an action to restrain violations of the public trust.
See also In re Waters of Hallett Creek, 44 Cal.3d 448, 472, 243 Cal.Rptr. 887, 749 P.2d 324, 338
n.16 (1988), cert. denied 488 U.S. 824 (1988). The State acting through the Board has a
continuing responsibility and authority under the public trust doctrine to consider the effect of
water diversions upon public trust resources and to avoid or minimize harm to those resources to
the extent feasible. National Audubon Society v. Superior Court, 33 Cal.3d 419, 427, 189
Cal.Rptr. 346, 365, 658 P.2d 709 (1983) (a duty of continuing supervision). Preservation and
enhancement of fish and wildlife resources, and recreation, as well as the public interest in water,
are statutory responsibilities of the Board. Water Code §§ 1243, 1253.

A recently filed case in Arizona asserts that the State water agency has an affirmative duty
to use the public trust to protect the state’s watercourses from adverse affects of groundwater
pumping. Center for Biological Diversity v. Joseph C. Smith, Dir., Arizona Dept. of Water
Resources, No. CV2002-000171, Superior Court, Maricopa County, filed Jan. 7, 2002.

274 It may be important to distinguish the Board’s ability to go to court from its ability to
assert jurisdiction itself, and to issue orders restraining groundwater use. Sometimes the term
“jurisdiction” seems to be used without making this distinction explicit. See, e.g., Barton H.
Thompson, Jr., Legal Disconnections Between Surface Water and Ground Water, in Making the
Connections: Proceedings of the Twentieth Biennial Conference on Ground Water, University of
California, Water Resources Center Report No. 88, June 1996, at 21.

275 In re Waters of Hallett Creek, supra note 273, at 749 P.2d 324, 338 n.16. 

276 “The department and board shall take all appropriate proceedings or actions before
executive, legislative, or judicial agencies to prevent waste, unreasonable use, unreasonable
method of use, or unreasonable method of diversion of water in this state.”
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some question whether the Board can assert its own jurisdiction to adjudicate and remedy
complaints about these matters where it otherwise has no jurisdiction over the respondent,274

though the California Supreme Court has said that claims of unreasonable uses of water or of harm
to the public trust “may be brought in the courts or before the Board.”275

Board jurisdiction in such situations is said to be founded primarily on Water Code § 275,276 



277 “The [l]egislature hereby finds and declares that in order to provide for the orderly and
efficient administration of the water resources of the state it is necessary to establish a control
board which shall exercise the adjudicatory and regulatory functions of the state in the field of
water resources.” See also Water Code §§ 104, 105.

278 225 Cal.App.3d 548, 275 Cal.Rptr. 250 (4th Dist. Ct. App. 1990).

279 “...in any lawsuit for a determination of rights to water, ‘the court may order a
reference to the Board, as referee, of any or all issues’ (Wat. Code, § 2000), or, alternatively,
‘may refer the suit to the board for investigation or and report upon any or all of the physical facts
involved.’ (Wat. Code, § 2001.).” In re Waters of Hallett Creek, supra note 273, at 749 P.2d
324, 338 n.16. 

280 Environmental Defense Fund v. East Bay MUD, 20 Cal.3d 327, 572 P.2d 1128, 142
Cal.Rptr. 904 (1977) (EDF I). See also EDF II, supra, note 270.

281 The EDF v. EBMUD case, where the court held that the Board has jurisdiction to
determine whether a water user’s failure to reclaim water violated the Water Reclamation Law,
dealt not only with the use of water held under a Board permit, but with a statute that expressly
granted the Board jurisdiction to regulate reclamation and use of waste water. Such cases

(continued...)
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secondarily on Water Code § 174,277 and perhaps on substantive provisions Article X, § 2 of the
Constitution which is self-executing, and on its statutory parallel, Water Code § 100. There is one
court decision, in a district court of appeal case, directly on point, though it did not involve
groundwater.

In Imperial Irrigation District v. State Water Resources Control Board (IID II),278 the issue was
whether the Board could take jurisdiction over pre-1914 surface water appropriations in order to
determine whether the water was being unreasonably used in violation of Article X, § 2 of the
Constitution, or whether a complainant would have to go to court to raise and adjudicate such a
claim. The argument was that the Board had no pre-existing jurisdiction over IID’s pre-1914
appropriations; and that the statutory provision upon which the Board relied was not a grant of
jurisdiction to it, but simply an authorization to the Board to go to court to seek relief. The
provision in question was Water Code § 275. IID claimed that this provision was a restriction on
the Board – directing it to petition other agencies to grant relief for violations – rather than a grant
of jurisdiction to act on its own. (Even if such a claim were to prevail, however, courts have broad
authority to refer any and all issues to the Board).279

The court expressly rejected that claim, and said it saw no distinction between the IID case and an
earlier case in the California Supreme Court  (known as EDF I)280 which sustained Board 
jurisdiction over a claim of waste and unreasonable use under Water Code § 275. However in that
case, the Board already had jurisdiction over the water user, which was one of its permittees;281



281(...continued)
essentially raise primary jurisdiction, or concurrent jurisdiction, issues, rather than dealing with the
question whether there is Board jurisdiction at all. The Board and the courts have concurrent
jurisdiction. EDF II, supra note 270.

282 National Audubon Society v. Superior Court, 33 Cal.3d 419, 189 Cal.Rptr. 346, 658
P.2d 709 (1983); D. 1635 (1996), at ¶ 4.1, 1996 WL 904701 at 12.

283 186 Cal.App.3d 1160, 1169 (4th Dist. Ct. App. 1986).

284 United States v. State Water Resources Control Board, 182 Cal.App.3d 82, 142, 129-
30, 227 Cal.Rptr. 161, 195-96, 187 (1st Dist. Ct. App. 1986). While there is language in the
Racanelli decision that is very broad – the court says the Board has independent jurisdiction to
implement the Constitutional provision against unreasonable use – this statement was made in the
context of a party holding a Board permit, and the Board was only amending the permit terms. It
did not seek to use an unreasonable use claim to create jurisdiction where it did not otherwise
exist.

285 186 Cal.App.3d., at 1170, quoting 182 Cal.App. 3d at 142. 

286 Id, at 1170.
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similarly, in the National Audubon (Mono Lake)282 case (which began in a court) Los Angeles was
already within the Board’s jurisdiction before the public trust claim arose.

The IID I decision says: “[n]o case has construed section 275 as a limitation on the Board’s
adjudicatory power. In fact, EDF I, which holds the Board had exclusive adjudicatory
jurisdiction...cites section 275 in support of its conclusion the Board’s ‘powers extend to
regulation of water quality and prevention of waste.’”283 The court in IID I also relied on the so-
called Racanelli decision,284 which also cited § 275 as authority for the proposition that the Board
has “the separate and additional power to take whatever steps are necessary to prevent
unreasonable use or methods of diversion.”285 The court in IID I concluded that “section 275 is not
to be construed as a limitation on the Board’s adjudicatory authority, but rather as a statute
granting separate, additional power to the Board.”286

Though the Supreme Court has not yet expressly addressed the question whether Water Code
§ 275 provides an independent source of jurisdiction over pumpers of percolating groundwater, the
holding of the IID case, along with the language of  EDF I, and the Racanelli decision, are
significant authority in favor of the claim that the Board can assert jurisdiction over percolating
groundwater pumping  to adjudicate and remedy claims that come within the scope of waste and
unreasonable use covered by Water Code § 275. Such jurisdiction could be a powerful tool to deal
with pumping that impairs instream flows needed  to protect fish and riparian values, one of the
major issues underlying complaints urging the Board to take a broadened view of its jurisdiction



287 It should be noted that the Board’s limited ability to gather information or perform
monitoring, or to require diverters to report and monitor, significantly constrains its practical
capacity to implement Water Code § 275 and the public trust. Broad substantive authority may be
undermined by ability to obtain sufficient evidence to sustain a claim. Improving the Board’s
information-gathering capacity is certainly an issue that deserves to be on the legislative agenda.

288 See text at notes 132 et seq., supra, citing various Water Code provisions.

289 North Gualala Water Company v. State Water Resources Control Board, No. SCUK
CVG 01 86 109, Superior Court, Mendocino County, filed July 19, 2001. The case has a
complicated history.  See SWRCB Orders WR 2001-14, WR 99-011, and WR 99-09-DWR. On
June 21, 2001, the Board issued an Order Denying Reconsideration, in the North Gualala Water
Company case, Order WR 2001-14. The Order deals with the procedural failings of the petition
for reconsideration. But the Order notes that the Company claims its pumping is not affecting the
surface flow, as well as that it is not pumping from a subterranean stream. If there is no hydraulic
connection between the pumping and the surface flows, then the case would become moot (there
would be no need to apply streamflow maintenance standards to these wells). If, however, there is
a connection, and if it is determined that the Company is not pumping from a subterranean stream
– an issue that the June 21 Order leaves open for later consideration – the question remains
whether, and how, the Board would seek to control the pumping in order to protect instream
flows. 
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under Water Code §1200.287

Of course IID is a District Court of Appeals case, not a Supreme Court decision, and it deals with
surface water. It remains to be seen if the Supreme Court’s language in EDF I will be applied to
cases like groundwater, where there is no pre-existing Board jurisdiction. No doubt the claim will
be made that percolating groundwater is a special case, and that the legislature has taken special
pains to restrict Board jurisdiction over groundwater, specifying those (few) instances in which it
believes such jurisdiction may be exercised.288  In anticipation of any such claim, however, it should
be recalled  that back in 1912 and 1913 the only expressed objection to jurisdiction over
groundwater was to a discretionary permitting system that might deny a landowner appropriation
of water despite an adequate supply. It was acknowledged even then that when groundwater
pumping adversely affected other water rights it was amenable to regulation and restriction.

The question of the scope of Board jurisdiction over groundwater to protect instream values is
currently pending in the North Gualala Water Company case.289  In that matter the Board had
jurisdiction over a surface appropriation, which was conditioned by a bypass flow provision. The
permittee then sought a permit (out of an abundance of caution?) to change the point of diversion
to a well, while simultaneously asserting that the well did not pump subterranean stream water, and
that it was not being recharged by the stream anyway. The Board nonetheless insisted on
maintaining the bypass flow condition on the well, while declining to adjudicate the subterranean
stream question, saying that issue was not properly before it.



290 The Board’s Order says the following: “...Under Article X, Section 2 of the California
Constitution and Water Code Section 100,  all diversion and use of water in California is subject
to reasonable use restrictions and a prohibition on unreasonable diversion or method of diversion.
Adverse impacts to fish and wildlife are among the factors that provide a basis for determining
that a water diversion may be unreasonable. (United States v. State Water Resources Control
Board  (1986) 182 Cal.App.3d 82, 129-130 [227 Cal.Rptr. 161, 187]; SWRCB Order WR 95-4,
p. 17). Water Code Section 275 directs the SWRCB to take all appropriate actions to prevent
waste or unreasonable use and unreasonable methods of diversion. The SWRCB’s authority to
regulate water use to comply with the reasonable use and diversion requirements of the California
Constitution and Water Code extends to water use under all types of rights. [Imperial Irrigation
District v. State Water Resources Control Board, 225 Cal.App.3d 548, 275 Cal.Rptr. 250 (4th

Dist. Ct. App. 1990).]  Thus,  the SWRCB’s authority to require the operator of a well to prepare
a water supply contingency plan to avoid or reduce impacts on public trust resources is not
limited to situations where the well is deemed to be under the SWRCB’s permitting authority.”
Order WR-99-011, at 7-8, n.3.  Elsewhere in the Order, the Board, citing  National Audubon
(note 273, supra), says the Board “has the continuing responsibility and authority under the public
trust doctrine to consider the effect of water diversions upon public trust resources and to avoid
or minimize harm to those resources to the extent feasible.” Id., at 5. It should be noted,
incidentally, that since salmon in the river were listed under the federal Endangered Species Act,
the pumpers might have been liable for a “take” under that law (16 U.S.C. § 1538(a)(1)(B))
whether or not the Board had jurisdiction over them.

291 Eckel v. Springfield Tunnel & Dev. Co., 87 Cal.App. 617, 262 P. 425 (3d Dist. Ct. App.
1927); McClintock v. Hudson, 141 Cal. 275, 281, 74 P. 849 (1903); Miller v. Bay Cities Water
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The Board has, however, made clear its understanding that it has jurisdiction whether or not the
well in question is pumping subterranean stream water.290  As noted above, the applicant has now
filed suit in Superior Court seeking a determination that it is not pumping subterranean stream
water and that the Board has no jurisdiction over its well. The case potentially presents this issue:
If the facts showed that the new point of diversion, the well, was pumping tributary groundwater
with virtually the same impact on instream values as the previous surface diversion, but that legally
the well is pumping percolating groundwater, has the Board now lost jurisdiction over the
diversion? If so, can it take jurisdiction anew under Water Code § 275? This case, or one like it,
will doubtless eventually work its way through the courts and clarify the scope of the Board’s
asserted independent authority over percolating groundwater that threatens surface stream values
in violation of the values protected under Water Code § 275.

b. Remedies for Impairment of Water Rights

While California does not have an integrated permit system for administering surface and
groundwater use, the Courts have protected surface stream rights against groundwater pumping,
and vice versa, at the behest of the injured party, for nearly a century.291 For example, in a 1904



291(...continued)
Co., 157 Cal. 256, 107 P. 115 (1910) (mandated injunctive relief no longer the law, cited in City
of Lodi v. East Bay M.U.D., 7 Cal.2d 316, 338, 60 P.2d 439 (1936)). 

292142 Cal. 437, 76 P. 47 (1904).  The Court’s legal posture in this case is not entirely
clear, as it does not describe the defendant (pumper of percolating groundwater used off the
overlying land) as simply an appropriator, junior to the plaintiff (surface steam appropriator), but
says that a use other than on the pumper’s own land is “not for a reasonable use” (142 Cal. at
439).  

293 7 Cal.2d 316, 60 P.2d 439 (1936). 

294 McClintock v. Hudson, 141 Cal. 275, 281, 74 P. 849 (1903).

295 Los Angeles v. Hunter, 156 Cal. 603, 608, 105 P. 755 (1909). 

296 Hudson v. Dailey, 156 Cal. 617, 105 P. 748 (1909). The Court made clear that
correlative rights would apply whether the groundwater was percolating or was a subterranean
stream (156 Cal. at 628).  Followed in Eckel v. Springfield Tunnel & Dev. Co., 87 Cal.App. 617,
623, 262 P. 425 (3d Dist. Ct. App. 1927).

297 See United States v. Fallbrook Public Utility Dist., 165 F.Supp. 806, 847 (S.D. Cal.
1958), citing numerous California cases to the effect that: “...a percolating groundwater supply,
although not part of the flow of a stream, may nevertheless be hydrologically connected with it,
with the result that the extraction of water from either source diminishes the amount of water in
the other....In such a situation, the percolating groundwater and the stream are regarded as one
common water supply...and in considering the respective rights of those who secure water from

(continued...)
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case, Cohen v. La Canada Land & Water Company,292 the Court protected a prior appropriator
from a surface stream against a subsequent appropriator of tributary percolating groundwater.
Similarly in City of Lodi v. East Bay M.U.D.,293 the Court protected a prior appropriator of
percolating groundwater against a subsequent appropriator of surface stream water.

In a 1903 decision,  a riparian surface stream user was protected against an appropriator of
percolating groundwater.294  Similarly, the Court protected Los Angeles’ paramount pueblo rights
in the Los Angeles River against diminution by pumping of tributary percolating groundwater.295

Still another early case applied the correlative rights doctrine as between a riparian user of a
surface stream and an overlying user of tributary groundwater.296

The effective result of all these cases has been to implement  integrated management of water
rights in hydraulically connected groundwater and surface stream water, through the medium of
private litigation.297  Indeed, it may be that the determination of the California Supreme Court to



297(...continued)
the two interconnected sources, it is ‘immaterial whether the (underground) waters...were or were
not part of an underground stream, provided the fact be established that this exaction from the
ground diminished to that extent, or to some substantial extent, the water flowing in the stream.’”
Needless to say, the courts also integratively manage surface water rights with subterranean
stream water uses, for example, protecting a senior surface appropriator against a junior pumper.
Larsen v. Apollonio, 5 Cal.2d  440, 55 P.2d 196 (1936); Barton Land & Water Co. v. Crafton
Water Co., 171 Cal. 89, 152 P. 48 (1915).

298 Water Code §§ 1253, 1255, 1257.

299 E.g., the permits for the Solano Project (Putah Creek), Order WR 81-11 (1981), 1981
WL 40368, and Cachuma Project (Santa Ynez River), D. 1486 (1978), 1978 WL 21156, among
others, have permit conditions designed to protect prior rights to divert from percolating
groundwater (in both cases Condition 11). In a decision involving a stream tributary to Pismo
Creek in San Luis Obispo County, the Board said: “In order to issue a permit, the Board must
find that unappropriated water is available to supply the applicant....Unappropriated water
includes water that has not been either previously appropriated or diverted for riparian use....The
owner of land overlying a groundwater basin, which is fed by percolation from a surface
watercourse, possesses rights analogous to a riparian owner (Peabody v. Vallejo (1935) 2 Cal.2d
351, 372, 40 P.2d 486. Consequently, water is not available for appropriation from a watercourse
which feeds a groundwater basin if the appropriation would materially damage the rights of the
overlying landowners (see Id. at 374; Lodi v. East Bay Municipal Utility Dist. (1936) 7 Cal.2d
316, 339, 60 P.2d 439).” D. 1627 (1990), at 3.

300 E.g., City of Lodi v. East Bay M.U.D., 7 Cal.2d 316, 323, 60 P.2d 439 (1936): “In the
permits of the District...it was specifically provided that the District was under the responsibility
of not injuring the underground water users, downstream from the dam.” 

301 E.g., Miller v. Bay Cities Water Co., 157 Cal. 256, 107 P. 115 (1910) (the court
prohibited an appropriation of surface waters where the appropriation would have reduced

(continued...)
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integrate groundwater and surface water rights in litigation explains at least in part how California
law has been able to endure the “non-administration” of groundwater under Water Code § 1200
for so many decades.

Nor need all such cases be remitted to private litigation. The Board clearly  has authority to protect
groundwater uses when it has jurisdiction over permit applications to appropriate surface water,298

and it does so. Groundwater users dependent on recharge from surface streams are protected by a
determination whether surface water is available for appropriation.299 The Board also has authority
to condition surface stream appropriation permits so as to protect groundwater rights.300  The
courts, of course, can also afford such protection  in private litigation.301



301(...continued)
groundwater recharge necessary to support the use of an overlying user of percolating
groundwater).

302 Every authority agrees that the “right” system is one that integrates management of
hydrologically connected ground and surface waters. “Where...the stream and the groundwater
are so closely connected that the use of one affects the other, the same law must be applied to
both sources,” Frank J. Trelease, Conjunctive Use of Groundwater and Surface Water, 27 Rocky
Mtn. Min. L. Inst. 1853, 1856 (1982), quoted in John D. Leshy & James Belanger, Arizona Law
Where Ground and Surface Water Meet, 20 Ariz. St. L.J. 657, 658-59 (1988). See also National
Water Commission, Water Policies for the Future 233, Recommendation 7-1 (1973): “State laws
should recognize and take account of the substantial interrelation of surface water and ground
water. Rights in both sources of supply should be integrated, and uses should be administered and
managed conjunctively. There should not be separate codifications of surface water law and
ground water law; the law of waters should be a single, integrated body of jurisprudence.”
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PART VI:

SHOULD THE LEGAL TEST BE CHANGED?

Should the legal test for determining what subsurface waters are subject to the SWRCB’s
permitting authority be changed?  If so, what legal test would be appropriate?

To answer these questions, one must first decide what is really being asked?  If the question is
whether Water Code § 1200 is suited to resolve California’s 21st Century water problems, or is a
law that would or should be enacted today,  the answer is certainly “no”.302

If, however, the question is whether proposing legislation to expand the Board’s permitting
jurisdiction over subsurface waters is the most promising approach to today problems for
California, the answer – in this observer’s opinion – is also “no.”  The reasons are many, and they
are more practical than theoretical:

 A great deal of subsurface water has been pumped for a long time, and any
comprehensive permitting system would have to address existing uses. To
do so presents complex problems of fairness to those dependent on existing
uses, and perplexing questions of implementation. Illustratively, would a
pumper of tributary groundwater since 1980 be integrated as of that date
with appropriators from the stream, or be treated as a new appropriator, as



303 While priority is ordinarily based on the date of filing of a permit application (Water
Code §§ 1225, 1450, 1455), the Board has authority to adjust the priorities of water right
applicants, United States v. SWRCB, 182 Cal.App.3d  82, 132, 227 Cal. Rptr. 161, 189 (1st Dist.
Ct. App. 1986), and it has adjusted priorities in the public interest where junior applicants had
longstanding claims and uses within the groundwater basin (e.g., D. 1632 (1995), supra note 265
at 35, 41-45; Order WR 95-10, supra note 189 at 38-39).  Nonetheless, settling priorities would
be a deeply troublesome issue. See note 212, supra.

304 E.g., Water Code §§ 10753.8(b); 10750.4.

305 In note 287, supra.
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of the date of a newly required permit application?303 What if 1980 surface
stream appropriators are subject to bypass flow limits in their permits?
Would such limits be newly imposed on pumpers of tributary water? Or
should there be recognition of longstanding existing uses through some
form of “grandfathered rights” (an approach that presents its own fairness
problems)?

  Numerous such questions would arise under new legislation if it extended
Board jurisdiction over existing uses, such as  the application of permit
requirements to situations such as adjudicated groundwater rights, and to
established groundwater banking programs.

 As noted above, a considerable percentage of pumped groundwater is used
on overlying land and is thus riparian. It would therefore be outside any
revised permitting system, unless riparian groundwater use was to be treated
differently from riparian surface water use. Excluding overlying uses would
at best be an incomplete form of regulatory management.

 Experience shows the reluctance of the legislature to provide for
comprehensive regulation of groundwater, even in the context of local
control, as illustrated by the limitations in recent groundwater management
legislation.304  The prospects for comprehensive legislative reform are
therefore unpromising. (I do, however, wish to reiterate the observation
made above305 that legislation improving the Board’s information-gathering
capacity, so that it can effectively fulfill responsibilities it already has under
the Article X, § 2 of the Constitution, and Water Code § 275, should
unquestionably be on the legislative agenda).

The issues described in the preceding paragraphs are only some of those that legislative rewriting
of Water Code § 1200 at this late stage would generate. In acknowledgment of such practical
concerns, and in light of the history of proposed legislative groundwater reform in California, I



306 See generally William Blomquist, Dividing the Waters: Governing Groundwater in
Southern California (1992).

307 A task that has not been made easier by the recent decision in City of Barstow v.
Mojave Water Agency, 23 Cal.4th 1224, 1240, 5 P.3d 853, 863, 99 Cal.Rptr. 294, 304 (2000).
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suggest an alternate approach, a three-point strategy for dealing with the problem of
groundwater/surface water management in California:

(1) Adoption by the Board of clear criteria to implement the existing statutory
purpose, by taking jurisdiction henceforth over groundwater uses that
diminish appreciably and directly the flow of a surface stream; and

(2) Proactive use by the Board of its authority under Water Code § 275 and any
other sources of jurisdiction it has, to implement the constitutional
prohibitions on waste,  unreasonable use, and unreasonable methods of use;
to protect the public trust; and to safeguard established rights in surface
stream flows; and

(3) Where serious basin-wide problems are presented, comprehensive basin
management (as with the most successful adjudicated/managed Southern
California basins)306 is the most promising tool to achieve genuine
integration of surface water and groundwater administration in California.
This suggestion is made in full recognition of the cost, duration and
complexity usually associated with settling rights generally within a basin.307

Nonetheless, that approach seems the most promising way for this state to
position itself to address contemporary issues. Unlike proposals for
expanding regulatory jurisdiction, basin management offers the possibility of
employing the full range of needed management tools, such as professional
administration, pumping assessments, importation of new supplies,
replenishment programs, achievement of sustainable use, allocation of
groundwater storage capacity, quality control, and conjunctive use.

-end of report-

-
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STATE WATER RESOURCES CONTROL BOARD 
REGULATION 

 
Text of Regulation 

 
Amendment to Division 3 of Title 23 of the California Code of Regulations 

 
Add the following section: 

§ 862 Russian River, Special. 

 Budding grape vines and certain other crops in the Russian River watershed may 

be severely damaged by spring frosts.  Frost protection of crops is a beneficial use of 

water under section 671 of this chapter.  During a frost, however, the high instantaneous 

demand for water for frost protection by numerous vineyardists and other water users may 

contribute to a rapid decrease in stream stage that results in the mortality of salmonids due 

to stranding.  Stranding mortality can be avoided by coordinating or otherwise managing 

diversions to reduce instantaneous demand.  Because a reasonable alternative to current 

practices exists, the Board has determined these diversions must be conducted in 

accordance with this section.   

 

(a) After March 14, 2012, except for diversion upstream of Warm Springs Dam in 

Sonoma County or Coyote Dam in Mendocino County, any diversion of water from the 

Russian River stream system, including the pumping of hydraulically connected 

groundwater, for purposes of frost protection from March 15 through May 15, shall be 

diverted in accordance with a board approved water demand management program 

(WDMP).  For purposes of this section, groundwater pumped within the Russian River 

watershed is considered hydraulically connected to the Russian River stream system if 

that pumping contributes to a reduction in stream stage to any surface stream in the 

Russian River watershed during any single frost event. 
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(b) The purpose of the WDMP is to assess the extent to which diversions for frost 

protection affect stream stage and manage diversions to prevent cumulative diversions for 

frost protection from causing a reduction in stream stage that causes stranding mortality.  

The WDMP, and any revisions thereto, shall be administered by an individual or governing 

body (governing body) capable of ensuring that the requirements of the program are met.  

Any WDMP developed pursuant to this section shall be submitted to the board by February 

1 prior to the frost season.  

 

(c) At a minimum, the WDMP shall include (1) an inventory of the frost diversion 

systems within the area subject to the WDMP, (2) a stream stage monitoring program, (3) 

an assessment of the potential risk of stranding mortality due to frost diversions, (4) the 

identification and timelines for implementation of any corrective actions necessary to 

prevent stranding mortality caused by frost diversions, and (5) annual reporting of program 

data, activities, and results.  In addition, the WDMP shall identify the diverters participating 

in the program and any known diverters within the area subject to the WDMP who declined 

to participate.  The WDMP also shall include a schedule for conducting the frost inventory, 

developing and implementing the stream stage monitoring program, and conducting the 

risk assessment. 

(1) Inventory of frost diversion systems: The governing body shall establish an 

inventory of all frost diversions included in the WDMP.  The inventory, except for 

diversion data, shall be completed within three months after board approval of a 

WDMP.  The inventory shall be updated annually with any changes to the inventory 

and with frost diversion data.  The inventory shall include for each frost diversion:   

(A) Name of the diverter;  

(B) Source of water used and location of diversion;  
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(C) A description of the diversion system and its capacity;  

(D) Acreage frost protected and acres frost protected by means other than 

water diverted from the Russian River stream system; and  

(E) The rate of diversion, hours of operation, and volume of water diverted 

during each frost event for the year.   

(2) Stream stage monitoring program:  The governing body shall develop a stream 

stage monitoring program in consultation with National Marine Fisheries Service 

(NMFS) and California Department of Fish and Game (DFG).  For the purposes of 

this section, consultation involves an open exchange of information for the purposes 

of obtaining recommendations.  The governing body is authorized to include its own 

expert scientists and engineers in the consultation, and request board staff to 

participate, when desired.  The stream stage monitoring program shall include the 

following: 

(A) A determination of the number, type, and location of stream gages 

necessary for the WDMP to monitor and assess the extent to which frost 

diversions may affect stream stage and cause stranding mortality; 

(B) A determination of the stream stage that should be maintained at each 

gage to prevent stranding mortality; 

(C) Provisions for the installation and ongoing calibration and maintenance of 

stream gages; and 

(D) Monitoring and recording of stream stage at intervals not to exceed 15 

minutes. 

 (3) Risk assessment:  Based on the inventory and stream stage information 

described above, and information regarding the presence of habitat for salmonids, 

the governing body shall conduct a risk assessment that evaluates the potential for 



 4 

frost diversions to cause stranding mortality.  The risk assessment shall be 

conducted in consultation with NMFS and DFG.  The governing body is authorized 

to include its own expert scientists and engineers in the consultation, and request 

board staff to participate, when desired.  The risk assessment shall be evaluated 

and updated annually. 

(4) Corrective Actions:  If the governing body determines that diversions for 

purposes of frost protection have the potential to cause stranding mortality, the 

governing body shall notify the diverter(s) of the potential risk.  The governing body, 

in consultation with the diverters, shall develop a corrective action plan that will 

prevent stranding mortality.  Corrective actions may include alternative methods for 

frost protection, best management practices, better coordination of diversions, 

construction of offstream storage facilities, real-time stream gage and diversion 

monitoring, or other alternative methods of diversion.  Corrective actions also may 

include revisions to the number, location and type of stream stage monitoring 

gages, or to the stream stages considered necessary to prevent stranding mortality.  

In developing the corrective action plan the governing body shall consider the 

relative water right priorities of the diverters and any time delay between 

groundwater diversions and a reduction in stream stage.  The corrective action plan 

shall include a schedule of implementation.  To the extent feasible, the corrective 

action plan shall include interim corrective actions if long-term corrective actions are 

anticipated to take over three years to fully implement.  The diverters shall 

implement corrective actions in accordance with the corrective action plan, or cease 

diverting water for frost protection. 

(5) Annual Reporting:  The governing body shall submit a publically available annual 

report of program operations, risk assessment, and corrective actions by September 
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1 following the frost season that is the subject of the report.  The report shall 

include: 

(A) The frost inventory, including diversion data. 

(B) Stream stage monitoring data.   

(C) The risk assessment and its results, identification of the need for any 

additional data or analysis, and a schedule for obtaining the data or 

completing the analysis.   

(D) A description of any corrective action plan that has been developed, any 

corrective actions implemented to date, and a schedule for implementing any 

additional corrective actions. 

(E) Any instances of noncompliance with the WDMP or with a corrective 

action plan, including the failure to implement identified corrective actions. 

The report shall document consultations with DFG and NMFS regarding the stream 

stage monitoring program and risk assessment and shall explain any deviations 

from recommendations made by DFG or NMFS during the consultation process.  In 

addition, the annual report shall evaluate the effectiveness of the WDMP and 

recommend any necessary changes to the WDMP, including any proposed 

additions or subtractions of program participants.  Any recommendations for 

revisions to the WDMP shall include a program implementation plan and schedule.  

The board may require changes to the WDMP, including but not limited to the risk 

assessment, corrective action plan, and schedule of implementation, at any time.   

 

 (d) The governing body may develop and submit for the Deputy Director for Water 

Rights' approval, criteria, applicable to any participant in its WDMP, for identifying 

groundwater diversions that are not hydraulically connected to the Russian River stream 
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system.  The governing body may submit to the Deputy Director a list of groundwater 

diverters that appear to meet these criteria and could be exempted from this section.  The 

Deputy Director is authorized to exempt the listed groundwater diverters, or identify the 

reason for not exempting the listed groundwater diverters.  Beginning three years from the 

effective date of this section, if an individual groundwater diverter can independently 

demonstrate to the satisfaction of the Deputy Director that the diversion is not hydraulically 

connected to the Russian River stream system, the Deputy Director is authorized to 

exempt the groundwater diverter from this section.  

 

 (e) Compliance with this section shall constitute a condition of all water right permits 

and licenses that authorize the diversion of water from the Russian River stream system 

for purposes of frost protection.  The diversion of water in violation of this section, including 

the failure to implement the corrective actions included in any corrective action plan 

developed by the governing body, is an unreasonable method of diversion and use and a 

violation of Water Code section 100, and shall be subject to enforcement by the board.  

The board has continuing authority to revise terms and conditions of all permits and 

licenses that authorize the diversion of water for purposes of frost protection should future 

conditions warrant. 

 
NOTE: Authority cited:  Section 1058, Water Code. 
Reference: Section 2, Article X, California Constitution; and Sections 100, 275 and 

1051.5, Water Code. 
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Watershed Systems                      Robert Curry, Ph.D., P.G. 

Hydrology - Geology - Soil Science                  600 Twin Lanes, Soquel, Calif. 95073 
831 426-6131; curry@.ucsc.edu 

Field office: 760 932-7700 

 

April 7, 2013 
Thomas Lippe 
Lippe Gaffney Wagner LLP 
329 Bryant Street, Suite 3D 
San Francisco, CA 94107  

                     RE:  Northern California Instream Flows 
 
 

Dear Mr. Lippe, 
 
 

You have asked me to review the technical reports prepared by Stetson Engineers on 
Methodology and sources of information: Delineation of subterranean streams and 
potential streamflow depletion areas dated May 16, 2008 and their prior discussion 
report of February 28, 2008 titled: Approach to delineate subterranean streams and 
determine potential streamflow depletion areas.  These were prepared for the California 
State Water Resources Control Board’s adoption of their Policy for Maintaining Instream 
Flows in Northern California Coastal Streams. 
 
You have also requested that I review the issues of trade-offs between water diversions 
resulting from groundwater pumping in streamside aquifers as a substitute for flow 
reductions that could result from direct pumping of surface water. 
 
These are interrelated issues that I have focused on throughout my professional 
geologic and hydrologic career.  Beginning in 1980 with my University of California 
graduate students, I have had long-duration involvement in research on the Carmel 
River that has led to the Water Board decision classing parts of that alluvial valley as a 
known and definite underground channel.  After retiring from the University of California 
Santa Cruz, I founded and mentored the Watershed Institute at California State 
University Monterey Bay where my students and I directly monitored and helped to 
define conditions to permit the Water Board to evaluate and define subterranean stream 
flow in the alluvial channel at Garrapata Creek.  I have worked throughout western 
United States as a fluvial geomorphologist, including an appointment with the U.S. 
Geological Survey Water Resources Division in the 1960’s as a Research Hydrologist.  I 
have conducted field work in a large proportion of the northwestern California stream 
channels that are the subjects of the current instream flow studies and proposed 
regulation.  This has included field investigations in the Gualala watershed.  
 

Amelia
Typewritten Text
Exhibit 17 to Living Rivers Council Comments
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The Stetson subterranean stream mapping effort 
 

In my professional opinion the effort and reports provided by Stetson Engineers to the 
California Water Board on the delineation of subterranean streams and potential 
streamflow depletion areas are scientifically sound and carefully executed and 
documented.  A single exception is a common mistake in the first full paragraph on page 
11765 of the Administrative Record that confuses “small scale” maps with greater detail.  
This semantic mistake it does not affect any conclusions, findings, or recommendations. 

Stetson Engineers had a significant challenge to try to base delineation of subterranean 
streams on widely differing geologic maps.  Geologic mapping is not a precise science.  
A map is an interpretation of field geologic conditions that cannot be directly observed on 
or under the ground surface.  Geologists must use all available information to derive 
clues about the subsurface. Soils and plant cover characteristics may be more 
diagnostic than bedrock or other geologic substrates.  Topography can be used to infer 
the origin of a surface feature seen on the ground, on a topographic map, or on an aerial 
photo.  The extent of experience that the mapping geologist brings to his draft map and 
the purpose of the final map will influence the degree of care and detail that are 
represented on the map. 

California’s geologic maps and map products have been created by persons with widely 
differing experiences and interests.  Stetson had to try to interpret and utilize widely 
different source maps that were produced for very different purposes such as water 
supply studies or mineral investigations.  Stetson had to derive surficial geomorphic and 
geologic information from maps produced to display general bedrock and for specialized 
purposes such as seismic hazards. 

The way they chose to accomplish their task was to create a category that represents 
uncertain shallow subsurface fluvial geomorphic conditions where further work is 
necessary to determine shallow groundwater hydrology.  This leads to a three-part 
mapping classification with reasonably certain known and definite subterranean stream 
courses, potential stream depletion areas if wells are placed in the water-bearing 
subsurface zones, and mapped active stream deposits within those potential stream 
depletion areas.  Connectivity between a surface stream and its alluvial bed and banks 
had to be inferred based on sound groundwater conditions (hydrogeology). 

Without pump tests for wells in various local substrates, permeability and connectivity of 
geologic substrates had to be inferred by Stetson from geologic, topographic, soil, and 
vegetation information.  I follow a rule-of-thumb guide that compares permeability of 
adjacent substrates to determine if groundwater in the pores of relatively impermeable 
substrates such as shale or mudstone will be a source of groundwater from a pumped 
well or if the water will preferentially be derived from more porous and permeable 
substrates such as stream alluvial sand and gravel.  Of course groundwater can be 
derived from most geologic substrates, and water will seep from any region of higher 
concentration and static head into a region of lower concentration.  But for practical 
purposes, if a well in porous geologic substrates is pumping intermittently and recharges 
from a porous substrate, the geologically-adjacent material will not significantly 
contribute from adjacent less porous substrate if the porosities of the two adjacent 
geologic units differ by 2 orders of magnitude or more (100 times).  This is just a rule-of-
thumb that I use in helping locate water supply wells.  Of course, an overdrawn well will 
slowly recharge from large bedrock substrates nearby, but that recharge is geologically 
older than that from the adjacent alluvium – several years or more, and recharges only 
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very slowly.  My work1 is based on California coastal streams and springs that were 
affected by the 1989 Loma Prieta Earthquake but corroborates the reasoning presented 
by the State Water Board in 20032. 

Stetson’s work is carefully qualified.  Because the map database that they had to use 
was inadequate, incomplete, and contradictory on some adjacent map quadrangles, they 
had to document all judgments made.  All geologic mapping is a matter of judgment.  
Stetson primarily explained their judgment in their May 16, 2008, Technical 
Memorandum where each source of map information was reviewed and all decisions 
based on that source were listed and qualified.  Where information was inadequate or 
contradictory, Stetson classed areas that met minimum criteria for possible influence of 
subterranean streams as “Potential Stream Depletion Areas” or PSDA’s.  These areas 
are generally in close proximity to a surface stream, in a geologic substrate that was 
mapped or can be inferred from its location and geomorphic form as a stream deposit, 
and are close enough to that watercourse to be readily recharged or drained by it.  
These are a limited special class of what we call hyporheic exchange zones 
(http://www.hyporheic.net). Such zones are characterized by saturated alluvial deposits 
adjacent to streams where water can pass both into and out of the streambank and 
streambed and where that water supports streamflow and aquatic organisms. 

Where geologic mapping was not adequate to delimit the legally-defined “subterranean 
streams” as perceived using that nineteenth century language, Stetson had to make 
inferences based upon best available contemporary information and understanding of 
fluvial geomorphology and stratigraphy.  In my professional opinion, Stetson’s work, 
caveats, and principles are fully defensible in light of modern geologic knowledge. 

Stetson acknowledges that in particular locations, more site-specific work may be 
appropriate or required to fully characterize whether a given geologic substrate is 
hydraulically connected to a nearby stream.  I agree with this observation. 

Are the potential reductions of surface flows from increased 

groundwater pumping “unlikely”? 
 

The California Water Board makes a case that a policy-induced switch from surface 
water diversions to groundwater pumping could result in reduced surface flows but that 
such reductions are unlikely.  The discussion and documentation are included in the: 

Revised sections 6.2, 6.9, and 7 and Supplement to Appendix D of the Substitute 
Environmental Document prepared for the Policy for maintaining instream flows in 
Northern California coastal streams dated February, 2013. 
 

                                                
1 Curry, R.R., Brett A. Emery and Tom G. Kidwell, 1994, Sources and Magnitudes of Increased Streamflow in the Santa Cruz Mountains for 
the 1990 water year after the Earthquake.  U.S. Geological Survey Professional Paper 1551-E, The Loma-Prieta, California, Earthquake of 
October 17, 1989 - Hydrologic Disturbances, p. 31-50, Wash. D.C. 

 

     
2
 See North Gualala Court Order, p. 16, Order WRO 2003 – 0004: Order determining legal classification of groundwater. 

 

http://www.hyporheic.net/
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The hydrological and geological bases for the Board’s opinions are not supported.  The 
discussion in Appendix D is “tortured” and contradictory.  The tradeoffs between direct 
stream diversion and groundwater withdrawal in lieu of surface water diversion are 
complex and vary by the particular local annual precipitation deficit or excess.  For given 
water year, less withdrawal of already-limited stream flow volumes and compensatory 
increases in groundwater withdrawals may be potentially less damaging to instream 
fishery resources.  But under multi-year streamflow deficits, decreasing the volumes of 
interstitial water in the hyporheos or streamside exchange zone simply increases the 
losses of streamflow to the alluvial stream channel environment.  You cannot have it 
both ways.  Instream flow volumes are not separate from saturated water in the 
streambanks and streambeds.  Lower water tables in the stream alluvium are instantly 
reflected in the instream flow conditions.  You cannot take water out of the deep end of a 
swimming pool to increase the area available for non-swimming children. 
 
Section 7.2 of Appendix D acknowledges that impacts are possible but unlikely.  We are 
told that “The State Water Board’s assessment of future groundwater demand (section 
6.2), which conservatively included all diversion points for pending water right 
applications, found that increased groundwater pumping could drop production rates of 
nearby wells and could cause a significant reduction in surface water flow, although this 
impact is speculative and unlikely to occur.”  The Board’s conclusions seem to be based 
on the assumption that groundwater is less reliable for domestic uses than is stream 
diversion flow or that groundwater is not directly connected to the stream: “.. the 
potential switch from surface water diversions to groundwater pumping is likely to reduce 
the impacts of surface water diversions on surface water flows because in many cases 
groundwater pumping will not deplete surface water flows on a one-to-one basis, and in 
some cases the groundwater and surface water may not be hydraulically connected at 
all (p. 94 – revised SED Section 7).  
 
From a hydrological and biological perspective, the water in the stream alluvium is part 
of the stream system.  If it is possible to withdraw that water without any obvious 
decrease in the instream flow for a given water year, the deficit in the adjacent 
groundwater volume will still exist.  The fundamental issue that the Water Board must 
address is the residence time of this hyporheric exchange water.  This issue has been 
addressed in part by my academic colleague Professor Andrew Fisher.  Fisher and his 
students and colleagues have been investigating residence times and flow patterns in 
alluvial valley systems in the Pajaro River, a coastal stream in Central California3.  Their 
work uses heat as a tracer for stream water flowing in the bed and banks.  Their study 
site differs from many in the Northern California area of California Water Board focus in 
that the Pajaro River flows in a wide channel with well vegetated gradual banks.  They 
established downward seepage rates as great as 1.4 meters per day with greater 
seepage infiltration occurring in the lower-gradient stream reaches and in the low-flow 
summer and fall periods. 
 
The Water Board proposes that even with active pumping, wells adjacent to streams 
may not respond to withdrawals rapidly, so that the Potential Stream Depletion Areas 
may not immediately affect instream flow.  Clearly, the time lag between well pumping 

                                                
3
 C. Ruehl, A.T. Fisher, C. Hatch, M. Los Huertos, G. Stemler, C. Shennan, 2006,  Differential gauging and tracer tests resolve seepage fluxes 

in a strongly-losing stream, Journal of Hydrology, Volume 330, Pages 235-248,  

 

 Christine E. Hatch, Andrew T. Fisher, Chris R. Ruehl, Greg Stemler,2010,  Spatial and temporal variations in streambed hydraulic 
conductivity quantified with time-series thermal methods, Journal of Hydrology, Volume 389, Pages 276-288 
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and stream response will be greater for wells farther from the stream, but for those areas 
outlined on the Stetson maps as PSDA’s based on geologic substrate (alluvial origin 
related to the adjacent stream course) the streamflow response will vary from hours to 
days, not months to years.  The proximity of the well to the surface water course has 
always been a factor in approval of well locations, but the locations mapped on the 
Stetson maps are all close enough to their source streams to have lag times of less than 
a month.  
  
The static elevation of water in unpumped wells that draw water from stream alluvium 
may be higher or lower than that in the associated watercourse.  Many well-drillers will 
justify wells in stream-side flood plains or stream terrace deposits as “not connected to 
the stream” by noting a clay or silt bed in the well log at a higher elevation than the well 
seal and/or pumping interval.  Often these less-permeable stratigraphic barriers are not 
laterally extensive, even where the silt bed is of marine origin in a drowned coastal 
valley.  The default condition should be as treated in the Stetson reports: – assumed 
hydraulically connected unless proven otherwise. 

Stetson’s methods include a conservative approach in which ambiguous or sparse data 
sources were interpreted so that any mapping of subterranean streams or PSDA erred 
on the side of "under-inclusion."  An example of this approach can be found at AR 
11651: 

"Delineating the mapped active stream deposits from this source was especially difficult 
because all of the non-Tertiary alluvium could technically be included in this designation, and 
the inclusion would resolve many discrepancies with the small scale sources at the edges, but 
using the same criteria on the other 1:24k maps from this set would have led to more 
ambiguous decisions on other quads. Considering the large scale of this source and the need 
for consistency, the decision was made to include only the geologic unit mapped as active 
stream (ac) from these sources in the delineation of Mapped Active Stream Deposits", rather 
than try to define "associated alluvial deposits" for these sources." (Stetson, AR 11651) 

To avoid having this conservative approach exclude areas from the Board’s jurisdiction 
were the Board to adopt the delineation maps, Stetson also included a disclaimer that 
would allow the Board to later add areas to the mapped subterranean streams based on 
more site-specific investigations: 

        "The subterranean stream and PSDA delineations prepared in conjunction with this project 
will be based on the available geologic information at the time of delineation. Further refinement 
of the delineations could be made in the future if new information becomes available. Field 
inspection will not be conducted as part of the delineations. Therefore, the following statement 
will be included on all maps resulting from this project to insure that no alluvial deposits 
associated with a "natural channel" are excluded from the jurisdiction of the State Water Board.  

                Because the delineated areas on this map were based on information readily 
available at the time of its development, this map does not claim to represent all of the 
subterranean streams or potential stream depletion areas that exist in the area. Site specific 
investigations will be needed to verify the existence of subterranean streams or potential stream 
depletion areas." (Stetson, AR 11763.)  

In summary, the qualifications added to the text in Section 7.2 of Appendix D as modified 
in February, 2013 that suggest that groundwater can be withdrawn from stream-side 
alluvial deposits without  concomitant reductions in stream-flow are plausible in some 
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locations but in most locations are not probable from a geologic and hydrologic 
standpoint.    Further, Stetson’s delineations underestimate the extent of subterranean 
streams and potential stream depletion areas. 

 

Robert R. Curry 
Registered Geologist 

and Hydrologist 
 

                    California 3295 
 

 

 



2009.1  CV -  R. R. Curry      

short version 1 

 

 

 

CURRICULUM VITA 
 

Robert R. Curry 

Research Professor, University of California Santa Cruz; Research Coordinator 
and Senior Scientist, California State University Monterey Bay, Watershed 
Institute and Adjunct Professor, Earth Systems Science and Policy, California 
State University.   Principal:  Watershed Systems, 600 Twin Lanes, Soquel, Calif. 
95073 curry@ucsc.edu; 831 426-9604 (fax); 426-6131 (res.).  831 582-4098- 
Watershed Institute CSUMB.  Fax 582-3691; Research Station 760 932-7700 

Research Specialties: 

Fluvial Geomorphology, Geologic Hazards, Wetlands  and  Stream  Restoration,  
Wetland Delineation, Watershed  Systems, Mined-land Reclamation, 
Environmental Geology, Soil Erosion and Formation, Climatology, Water Quality 
Protection,  Pleistocene  Geology,  Water  and  Energy Policy, Arctic & Alpine 
Plant Ecology, Sierra Nevada Natural History, Water Resources Conservation 

Web Pages: 

Academic: http://watershed.csumb.edu (follow links to faculty) 

 

1. EDUCATION 

 

 

PhD:  University of California, Berkeley, Department of Geology & Geophysics,       
1967 in Geomorphology & Paleoclimatology 

 
Dissertation Topics under Professor Clyde Wahrhaftig: 

 Holocene Climatic History of the Sierra Nevada. 

 Quaternary Glacial and Climatic History of the Sierra Nevada, California. 

 Rates and Forms of Mass Wasting in the Sierra Nevada, California. 
 
1.1. Pre-doctoral studies: 
 

 University of Colorado        Geology           B.A.,   1960  Boulder, Colorado 

 University of Colorado        Geology           M.Sc., 1961  Boulder, Colorado 

 University of Colorado Plant Ecology   M.Sc., 1962 

Geobotanical correlations in the alpine and subalpine regions of the Tenmile 
Range, Summit County, Colorado, 122 pp. + 3 fold maps in pocket. M.Sc. 
Directed by: W.C. Bradley. 

2. EXPERIENCE—RESEARCH AND TEACHING 

http://watershed.csumb.edu/
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1998-2002 Research Fellow, Packard Foundation at Watershed Institute, California 

State University, Monterey Bay 

1997-1998   Guest Lecturer, Catholic University of Valpariso, Chile.  Los Glacieres al 
Mar (Watershed and Water Supply Alternatives for the Aconcagua River) 

1995-2007      :  Adjunct Professor of Watershed Systems, Earth Systems Science, Calif. 
State Univ. Monterey; Senior Scientist and Research Coordinator, Watershed 
Institute 

1994-ff      :  Research Professor, University of California Santa Cruz (July 1, 1994 ff) 

1981-94    :  Professor of Environmental Geology, University of California Santa Cruz 

1979-1981:  Provost, College Eight; and Chair, Environmental Studies Board, Univ. of 
California Santa Cruz 

1976-1979:  Co-Chairman, National Coal Policy Project, Georgetown University, Wash. 
D.C. 

1979         :  visiting professor, College of the Atlantic, Bar Harbor, Maine (January). 

1974-1979:  Professor of Environmental Geology, University of Montana 

1973-1975:  Director, Sierra Club Research, San Francisco, California 

1971-1974:  Associate Professor, University of Montana 

1969-1971:  Assistant Professor, University of Montana 

1969        :  research fellow, French National Academy, France 

1969-ff     :  staff consultant, U.S. Senate Public Works Committee, Washington, D.C. 

1969         :  consultant, Office of the Science Advisor, Executive Office of the President, 
Washington, D.C. 

1967-1969:  Assistant Professor III, Univ. California, Santa Barbara 

1967-1976:  Research Hydrologist, U.S. Geological Survey 

1964-1967:  teaching and research assistant, U.C. Berkeley, Geology & Geophysics 

1963         :  visiting scholar: Universities of Göttengen, Berlin, Edinburgh, and Innsbruck 

1962-1963:  teaching associate, University of Alaska, Department of Geology, College 

1962         :  NSF research assistant, Santa Cruz, California 

1962         :  instructor, University of Colorado, Denver Extension Division 

1960-1962:  teaching assistant, University of Colorado, Boulder, Colorado 

3. PROFESSIONAL -REGISTRATION 

 

Registered Geologist  

California 

#3258 

1994-ff    :  Consulting rubric:  Watershed Systems, Soquel, California 
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4. MEMBERSHIP in educational and scholarly associations 

 

 

(1)  Geological Society of America   (Fellow - 1977 ff) 

 Geomorphology Division - panelest 

 Engineering Geology Division 

 Hydrogeology Division 

 Archaeological Division 
 
(2) Ecological Society of America 

 Paleoecology Division 
 
(3) Society for Ecological Restoration 

 SERCAL - California Chapter President 1995-96 
 
(4) American Geomorphological Field Group 
(5) International Glaciological Society 
(6) California Watershed Council 
(7) American Geophysical Union 
(8) Society for Soil and Water Conservation 
(9) Scientists Committee for Public Information (Fellow) 
(10) International Ecological Society (Committeeman for Soil Ecology 

Division) 
(11) American Institute of Biological Sciences 
(12) American Quaternary Association 
(13) Sigma Xi (science honorary) 
(14) Sigma Gamma Epsilon (earth sciences honorary) 
(15) International Association for Quaternary Research (committee officer) 
(16) Friends of the Pleistocene 
(17) New Zealand Hydrological Society 
(18) American Association for the Advancement of Science 
(19) Sierra Club (research advisor) 

5. MEMBERSHIP on advisory panels, commissions, etc. 

5.1. -National 

 

(1) Co-chairman, National Coal Policy Project, Georgetown University, 
Washington, D.C. -1976-1979 

(2) U.S. Senate, Public Works & Environment Committee - panel member - 
1969-ff 

 subpanelest on Ocean Dumping 

 subpanelest on Eutrophication 

 subpanelest on Hazardous Wastes 

(3) Member, Federal Utility Advisory panel, 1975-1978 National Science 
Foundation ERDA/NASA “ECAS” Utility Review Panel (Energy 
Conversion Alternatives Study) 
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(4) National Academy of Sciences & Engineering - 1975-1979 Risks Impacts 
Panel for Power Generation - panelest 

(5) U.S. Department of Interior - review panel on Teton Dam Failure- invited 
consultant 1976-1977 

(6) National Academy of Engineering and National Research Council, 
Committee on Criteria for Selection of National Coal Laboratories, 1978-
1982. 

(7) National Academy of Sciences / National Research Council, Committee 
on Reclamation and Economic Valuation of Soil, 1978-1980.  -panel 
chairman 

(8) American Association for the Advancement of Science (AAAS), 
Committee on Climate, 1984. 

(9) National Oceanic and Atmospheric Administration and U.S. Geological 
Survey; Working Group on Climatic Change, 1986-ff. 

(10)     National Academy of Sciences, Mono Lake Review Committee, outside 
reviewer. 

(11)    Geological Society of America, Penrose Conference on Environmental 
Geology.  Chair of panel on “Role of the Geologist in the 21st Century”, 
1986-87 

(12)  Geological Society of America, Penrose Conference.  Co-chair for 
committee on geological education. 

(13)  National Academy of Science/National Research Council, 1990, review 
panelest, Role of Scientists in the Courts, Science Court proposal 

(14)  Chile - Foundation for Agronomic Innovation, 1997-98, Technology      
Exchange Fellow – Water Resource Development Options 

 

5.2. -Regional 

 

(1) Northern Cheyenne Tribal Government - advisor on hydrologic and pedologic 
problems of coal development 

(2) Alberta Farm Organizations - advisor on agricultural problems and reclamation in 
coal land 

(3) Wyoming Environmental Institute - coal development impacts advisor 1972-1974 
(4) Rocky Mountain Center on Environment 1970-72, consultant on problems of 

open pit mining 
(5) Trans-Alaska Pipeline - Scientific coordinator for public technical critique for the 

Center for Law & Social Policy, Wash. D.C., 1971-73 
(6) Northern Tier Pipeline - impact assessment and technical stipulation specialist for 

state of Montana.  1978-1979. 
(7) Redwood National Park, Outside Technical Review Committee, Watershed 

Rehabilitation Program, contracted through the Center for Natural Resource 
Studies, Berkeley, Calif., 1982-ff 

(8) Coordinating Board, Water Resources Center (California), Chair of Research 
Review Committee, Berkeley, Calif. 1982-86; 1994-ff. 
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(9) State of California, Departments of Forestry and Water Resources, Resources 
Agency:  Shrubland Watershed Vegetation Management Committee, 1982-84. 

(10) State of California, Transportation Department, Consultant and advisor on 
geologic and hydrologic aspects of highway construction. 

(11) State of California, University of California, School of Forestry, Wildlands 
Resources Institute, Advisory Board, 1987-1992 

(12) State of California, California Watershed Management Conference, 
Coordinating Board, 1985-89 

(13) University of California Watershed Management Conference, Steering 
Committee, UCB, Wildlands Resources Center, School of Forestry, 1986-89 

(14) U.S. Forest Service, Academic Peer Review Panel, Cumulative Effects Analysis, 
U.S. F. S., Region V., California.  (letter report of December, 1987), 1986-90 

(15) California Dept. of Forestry, Hardwoods Task Force, 1990-92. 
(16) University of California, Water Resources Research Review Board, 

reappointment, 1994-95. 
(17) – 1996 & 1997 & 2001--  US EPA and Corps of Engineers - Hydrogeomorphic 

Wetland Function training (National Wetland Science Training Cooperative) 
 

6. PRINCIPAL RESEARCH INTERESTS 

 

(1) 1959-1961:  Geobotanical correlations in the Tenmile Range of central Colorado.  
Geologic mapping in an area masked by tills using indicator plant species for 
bedrock mapping.  M. Sc.  thesis topic, Univ. Colo. 

(2) 1962:  Santa Cruz, California, marine terrace study.  N.S.F.-sponsored study of the 
origin, deformation, and soil development on the marine terrace sequence of 
northern Monterey Bay.  Wm.C. Bradley - principal investigator. 

(3) 1963-1965:  Santa Clara County, California landslide hazard mapping project.  Co-
principal investigator for active and potential slide mapping for land-use planning 
throughout entire County. 

(4) 1965-present:  Northern California watershed erosion research.  A series of projects 
initiated through request of California State Assembly to assess stability of California 
watersheds and to assess the impacts of land use manipulations upon that stability.  
Subsumed under sponsorship of California Division of Forestry and Dept. of Water 
Resources in 1983. 

(5) 1966-present:  Sierra Nevada, California - chronology of glaciations.  Ph.D. research 
topic on radiometric chronology of Tertiary and Quaternary glaciation in the Sierra 
Nevada, including detailed Holocene climatic history. 

(6) 1968-present:  Climatic trend analysis.  Use of historical climatic data to predict 
future climatic perturbations based upon correlation of paleoclimatic indicators and 
use of time-series analyses.  1986-ff PACCLIM - Pacific Basin Climate Group - U.S. 
Geol. Survey. 

(7) 1973-present:  East Sierra fault and volcanic hazard evaluation.  Planning and 
theoretical geologic studies of Mono County, California. 

(8) 1972-1975:  Director, public interest research organization.  Establishment, funding, 
and direction of a conservation research organization - Sierra Club Research. 

(9) 1973-present:  Reclamation potential of arid western lands.  N.S.F. and National 
Academy - supported work integrating paleo-climatic, time-series, and pedologic 
studies of nutrient status and hydrologic parameters of reclaimed and native areas 
of western North American coal lands. 
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(10) 1988-Present:  Series of research projects on wetland definition theory and practice.  
Combine geochemical soil studies with botanical and hydrologic studies to develop 
geomorphically-based criteria for delineation and definition of wetlands in California.  
Work supported by Calif. Energy Commission, Water Resources Control Board, 
EPA, CoE, USF&W, and local governments. 

(11) 1989-91:  U.S. Geological Survey Sponsored (National Earthquake Hazards 
Reduction Program) studies of geochemistry of surface and groundwaters affected 
by the Loma Prieta earthquake of 1989.  Work completed in 1991. 

(12) 1986-ff:  Demonstration building project of “earth-coupled” solar housing.  
Innovative design and construction of experimental housing unit that requires no 
fossil fuels at all for any phase of operation (heating, cooking, electricity, water, etc.) 
and is suitable for very cold climate regions with long periods of no solar input. 

(13) 1976-1983:  Natural Regions study:  National Park Service supported assessment 
and selection of geologic and ecologic natural areas in the Sierra Nevada, Calif. 

(14) 1977-1978: Director of small project to assess the hydrology and total available 
domestic water for Missoula County, Montana. E.P.A. funded. 

(15) 1976-1978: Co-chairman, Mining Task Force, National Coal Policy Project: develop, 
through mediation and “Rule of Reason” process, a proposed national coal 
development policy that is acceptable to both industry and environmental Final 
report completed and published, 1978. Stage 2 begun 1979. 

(16) 1978-1981:  Chairman, National Academy of Sciences / National Research Council 
study on soil erosion as a function of land uses in the United States, and prospects 
for recovery. 

(17) 1979-1984:  Carmel River watershed channel stability studies.  Contracted and 
thesis supervision research on causes and controls of bank and channel cross-
section instability in the Carmel River Valley.  For the Monterey Peninsula Water 
Management District; leading to work on the role of riparian vegetation in bank 
stability of rivers. 

(18) 1982-present:  Estuarine and freshwater stream restoration projects.  Primary 
research with students on restoration of damaged estuarine ecosystems.  
Pescadero Marsh Management Plan study for California Dept. of Parks and 
Recreation.  Schwan Lake restoration plan, 1991-95.  San Lorenzo river restoration 
planning, 1986-96; Lahontan Regional Water Quality Control Board regional wetland 
restoration 1991-ff., 1998-ff San Mateo and Santa Barbara Counties with L.C. Lee & 
Assoc; 1999-2006 Napa and Salinas River Valley TMDL Sediment/Salmonid 
studies. 

 

7.  PUBLICATIONS 

7.1. -Books and  Monographs 

 

(1) Curry, R.R., and Wahrhaftig, Clyde, 1967, Geologic Implications of Sediment 
Discharge from the Northern Coast Ranges, California: p. 35-60 in Goldman, C.R., 
(ed), Man’s Effect on California Watersheds, Section 3; Inst. of Ecology, University 
of California, Davis, Calif. 434 p. 

(2) Curry, R.R., 1962, Geobotanical Correlations in the Alpine and Subalpine Regions 
of the Tenmile Range, Summit Co., Colo.  Univ. Colo. MSc thesis, 123 p. + maps, 
unpublished. 
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(3) Curry, R.R., 1968, Quaternary Climatic and Glacial History of the Sierra Nevada, 
California: Univ. Microfilms 68-13,896; Ann Arbor, Mich., 238 p.  (PhD thesis, 
University of California, Dept. of Geology and Geophysics, 1968). 

(4) Curry, R.R., 1969, Holocene Climatic and Glacial History of the Central Sierra 
Nevada, p. 1-47, Special Paper 123, Geol. Soc.  America. 

(5) Committee on Public Works, U. S. Senate, 1970, Toxicological and Environmental 
Implications on the use of Nitrilotriacetic Acid as a Detergent Builder: Staff Report, 
Dec. 1971, G.P.O., Washington, D.C.  52-354, 84 p. 

(6) Curry, R.R., 1970, Eutrophication and the Role of Phosphates in Eutrophication. 
Special Staff Report, U.S. Senate Committee on Public Works, Scientific Advisory 
Panel, July 23, 10 p. 

(7) Curry, R.R., 1971, Glacial and Pleistocene History of the Mammoth Lakes Sierra: 
Univ. Montana, Dept. Geology, Geol Series Publ. 2, 50 pp + map. 

(8) Curry, R. R. (ed), 1972, Field Guide: Univ. Montana winter field, Idaho, Washington, 
Oregon, Feb. 1972, Dept. Geol. Univ.  Montana, 81 p. 

(9) Curry, R.R., 1972, Technical Comments on the Trans-Alaska Pipeline, vol. 1, tab b; 
Center for Law and Social Policy, Washington D.C., 107 p. 

(10) Curry, R.R., Malde, H.E., Andrus, D.R., and Balzer, J.L., 1975, Reclamation of 
Mined Lands.  The Reclamation Question. Rocky Mountain Center on Environment, 
Coal in the West Series - A Colorado Business Survey, Denver, Colo. 18 p. 

(11) Curry, R.R., Lister, J.C., and Stoffel, Kieth, 1977, Glacial History of Flathead Valley 
and Lake Missoula Floods. Geol. Soc. America, Rocky Mountain Section, 30th 
annual meeting, Field Guide No. 4, p. 14-38.  in Glacial Geology of the Flathead 
Valley and catastrophic drainage of Glacial Lake Missoula; Smith, D.G., et al, eds. 

(12) Murray, F.X. (ed), 1978, Where We Agree - Report of the National Coal Policy 
Project: Georgetown University, Center for Strategic and International Studies; 
Westview Press, Boulder, Colo.  vol. 2, Report of the Mining Task Force, 477 p. 

(13) Committee on Criteria for Establishing Coal Research Laboratories in Universities, 
1979, Criteria for Establishing University Coal Research Laboratories.  National 
Academy of Sciences / National Research Council, Energy Engineering Board, NAS 
Press, Washington D.C., 20 p.  (Committee member and coauthor) 

(14) CONAES (Committee on Nuclear and Alternative Energy Systems), 1980, Energy 
and the Fate of Ecosystems.  Supporting Paper 8, Report of Ecosystems Impacts 
Resource Group, John Harte, Chair.  National Academy of Sciences/National 
Academy of Engineering, NAS Press, Wash. D.C., 399 p.  (Member of Group, and 
author of Chapt. 5, “Land Reclamation in North America”, pp. 95-121) 

(15) Committee on Soil as a Resource in Relation to Surface Mining for Coal, 1981, 
Surface Mining:  Soil, Coal and Society.  National Academy of Sciences, 
Commission on Natural Resources, National Research Council, NAS Press, 
Washington DC, 220 p.  (co-author of report and primary author of Chapt. 5, pp. 73-
105, “The Soil”). 

(16) Kennett, Gregory A, and R.R. Curry, 1981, Investigations of high groundwater in 
Polson terminal moraine; Bozeman, Mont.: Montana Water Resources Research 
Center, Montana State University 

(17) National Coal Policy Project, 1981, Final Report, Center for Strategic and 
International Studies, Georgetown University, Wash. D.C., 124 p. (project co-chair). 

(18) Burke, Mary T., R. Curry, J. Major, and D. Taylor, 1982, Natural Landmarks of the 
Sierra Nevada. U.S. Dept. Interior, National Park Service, Conservation and 
Recreational Services Division.  Landmark Survey of the Sierra Nevada, 529 p. 

(19) Curry, R.R., (technical coordinator and writer), 1982, “Kampf und Wasser - 
Kalifornian wissen...” [”Fight for Water - California’s position between water excess 
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and water deficit].  Video Documentary produced by Hans G. Wiegand for West 
Deutsche Rundfunk, Science Dept., Koln, Germany, and first aired nationwide 
March, 1982.  Audio version edited for radio first aired Sept 7, 1984.  Seventy 
minute program exploring conflicts in water resource allocation in California.  
Videotape with German and English soundtracks. 

(20) Kondolf, G.M., John Williams, and R. R. Curry, 1983, Channel Stability and Fish 
Habitat, Carmel River, California.  Field Conference Guidebook for Symposium and 
Field Conference, Monterey Peninsula College, Monterey, Calif. June 16-18, 
Monterey Peninsula Water Management District, 76 p. 

(21) Curry, R. R., 1985, Sedimentologic and Hydrologic Analysis of Pescadero Marsh 
and its Watershed.  Report to State of California, Dept. of Parks and Recreation, 
110 pp. 

(22) Curry, R. R., and A. Beth Dyer (eds), 1992, The current status of Schwan Lagoon, 
Santa Cruz County, California and some management considerations.  A 
compilation of technical reports.  Univ. of California Santa Cruz, 96 p. 

7.2. -Journal and web papers and book chapters 

 

(1)  Curry, R.R., 1966, Observations of Alpine Mudflows in the Ten-mile Range, central 
Colorado: Geol. Soc.  America Bull., v. 77, p. 771-776. 

(2)  Curry, R.R., and Clyde Wahrhaftig, 1966, Geologic Implications of Sediment 
Discharge Records from the Northern Coast Ranges, California. Report to the 
California state Assembly Committee on Natural Resources, Planning, and Public 
Works; Sub-committee on Forest Practices and Watershed Management, August, 
Sacramento, Calif., 22 p. 

(3)  Curry, R.R., 1966, Glaciation -- 3,000,000 years ago in the Sierra Nevada, 
California: Science, v. 152, p. 155-156. 

(4)  Curry, R.R., 1967, Glacial History of the Central Alps between Sellrain and Otztal: 
(english summary of report by Helmut Heuberger): Wissenschaftliche Alpenvereins 
Hefte 20, 10 p. 

(5)  Curry, R.R., 1967, On the use of vegetation to date land surfaces: Revue de 
Geomorphologie Dynamique, v. 17, no. 4, p.  168-169. 

(6)  Curry R.R., 1967, Photography and Stereophotography: Revue de 
Geomorphologie Dynamique, v. 17, no. 4, p. 174-175. 

(7)  Curry, R.R., 1967, Repeated Photographs: Revue de Geomorphologie 
Dynamique, v. 17, no. 4, p. 175-176. 

(8)  Curry, R.R., 1968, California’s Deadman Pass Glacial Till is also nearly 3,000,000 
years old: Calif. Divn. Mines, Mineral Information Service, v. 21, no. 10, p. 143-
145. 

(9)  Curry, R.R., 1969, Lake: in Styles, Ed. (ed), Jefferson Encyclopedia, World Book 
Publ. Co., Cleveland, Ohio. 

(10) Curry, R.R., 1969, River: in Styles, Ed.  (ed), Jefferson Encyclopedia, World Book 
Publ. Co., Cleveland, Ohio. 

(11) Curry, R.R., 1969, Swamp: in Styles, Ed.  (ed), Jefferson Encyclopedia, World 
Book Publ. Co., Cleveland, Ohio. 

(12) Curry, R.R., 1969, Santa Barbara and Beyond: in: Olsen, R.A.  and M. M. Wallace 
(eds), Geologic Hazards and Public Problems.  Exec. Office of the President, 
Office of Emergency Preparedness, Reg. 7, Wash. D.C. 

(13) Curry, R.R., 1969, Vertical movements of the Sangamon marine terrace around 
the Santa Barbara Channel, California. p. 300 in: Symposium de Nèotectonique du 
Pacific, Resumes de communications, VIIIe Congress INQUA, Paris, France. 
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(14) Curry, R.R., 1969, Chronologie Glaciare Absolue de la Sierra Nevada, Californie, 
pour les derniers 2,700,000 ans. p. 346 in: resumes des communications, VIIIe 
Congress INQUA, Paris, France. 

(15) Curry, R.R., 1970, Wilderness as biota refugia.  In: Luten, D.B. (ed), Wilderness, 
the Edge of Knowledge; Proc. of the 1969 Sierra Club Wilderness Conf., Sierra 
Club, San Francisco. 

(16) Curry, R.R., 1970, Fluorine in the marine environment—a legislative proposal 
prepared for the Sub-committee on Ocean Dumping, U.S. Senate Public Works 
Committee, advisory panel, 9 p. 

(17) Curry, R.R., 1970, Lodgepole  Subclimax—its maintenance by insects and birds: 
Reports of the American Quaternary Association, 1st meeting, 1970, p. 26. 

(18) Curry, R.R., 1970, Altithermal precipitation maximum: Reports of the American 
Quaternary Association, 1st meeting, p. 25. 

(19) Curry, R.R., 1970, Report to the subpanel on Ocean Dumping, U.S. Senate 
Committee on Public Works; including a proposal for the establishment of national 
dumping sites; reports of the Senate Committee on Public Works, advisory panel, 
12 p. 

(20) Curry, R.R., 1970, A proposal for ecological refugia:  Intecol Bulletin, v. 1, p. 3-7. 
(21) Curry, R.R., 1971, How to deforest a continent: Not Man Apart, v.1, no. 9, p 25-27. 
(22) Curry, R.R., 1971, Soil destruction associated with forest management and 

prospects for recovery in geologic time:  Assoc. Southeastern Biologists Bull.  v. 
18, no. 3, p 117-128. 

(23) Curry, R.R., 1972, Geology, the environmentalists foundation: Michigan Acad. of 
Science, Arts and Letters Bull., 10 p., East Lansing, Mich. 

(24) Curry, R.R., 1972, Rivers—a geomorphic and chemical overview, p. 18-32 in: 
Oglesby, R.T., Carlson, C.A.  and McCann, J.A. (eds), River Ecology and Man, 
Academic Press, New York, 465 p. 

(25) Curry, R.R., 1972, Some questions on forest soils, p. 18-32 in: Western Montana 
Scientists’ Committee for Public Information, lecture volume of May, 1972, 
WMSCPI, Missoula, Mt. 212 p. 

(26) Curry, R.R., 1973, Geologic and hydrologic effects of even aged management on 
productivity of forest soils, particularly in the Douglas-fir region, 43 p. in: Hermann, 
R.K. (ed), Even-Aged Management, Oregon State Univ. Press, Corvallis. 

(27) Curry, R.R., 1973, Reclamation of Arid Western Lands: Montana Outdoors, v. 4, 
no. 3, p 18. 

(28) Curry, R.R., 1973, The great tree rip-off: Not Man Apart, Oct., 1973, p. 1-7. 
(29) Curry, R.R., 1973, A scientific and policy review of the draft environmental impact 

statement: Crow Ceeded Area Coal Lease Westmorland Resources Mining 
Proposal; Inst. of Ecology, Applegate, Rick, et al, (eds), Denver, Colo. 69 p. 

(30) Curry, R.R., 1974, Reviewers comment: p. 165-171 in: Rehabilitation Potential of 
Western Coal Lands; National Academy of Sciences, Ballanger Publ. Co., 
Cambridge, Mass., 198 p. 

(31) Curry, R.R., 1975, Practices and problems of land reclamation in western North 
America:  Biogeochemical limitations on western reclamation—the high Northern 
Great Plains example. p.  18-47 in: Wali, M.K. (ed), Practices and Problems of 
Land Reclamation in western North America, Univ. North Dakota Press, Grand 
Forks, 196 p. 

(32) Curry, R.R., 1976, Downstream effects of runoff changes, p. 251-262 in: Sharma, 
Raj, D.  Buffington, and J. McFadden (eds), Proceedings of the workshop on 
biological significance, Argonne National Laboratories.  U.S. Nuclear Regulatory 
Comm., NR-CONF-002, Wash. D.C., 327 p. 
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(33) Shedd, Ben (Producer), R. Curry, 1976, The Renewable Tree (Vol 1).  WGBH 
NOVA series video, 59 minute , WGBH Boston (rereleased by Time-Life Books). 

(34) Curry, R.R., 1976, Practices and problems of reclamation in North America, p.23 
in: Tixier, Stan (ed), Vegetative Rehabilitation and Equipment Workshop, annual 
report, 30th annual workshop report. U.S. Dept. Agriculture, Wash.  D.C., 34 p 

(35) Curry, R.R., 1976, Teton Dam Collapse. Geophysical Event Notification Report, 
Smithsonian Inst., Center for Short-lived Phenomena, Cambridge, Mass.  Event 
47-76, card 2450, 16 June, 1976. 

(36) Strasser, Gabor, Curry, R.R.,  and others, 1976, Roles and responsibilities.  p. 
108-130 in: Advanced Power Systems for Utility Implementation;  Proceedings of 
an ERDA Workshop of April, 1976 Mitre Corp. Report M76-49, 138+ p. 

(37) Curry, R.R., 1977, Watershed form and process: The elegant balance. p. 14-21 in: 
CoEvolution Quarterly, winter 1976-77. 

(38) Curry, R.R., 1977,  Reinhabiting the Earth: Life support and the future primitive.  p. 
1-23 in: Carins, John, Dickson, K.L., and Herricks, E.E., (eds), Recovery of 
Damaged Ecosystems, University of Virginia Press, Charlottesville, 531 p. 

(39) Curry, R.R., 1977, Natural Resources, p. 74 in: Nash, Hugh (ed), Progress as if 
Survival Mattered.  Friends of the Earth, San Francisco, 319 p. 

(40) Curry, R.R., 1977, Watershed Systems and Policy Planning, p. 47-61 in: Inst. for 
Policy Studies, Portland State University, Water for Oregon’s Future, Inst. for 
Policy Studies, Portland, 144 p. 

(41) Curry, R.R., 1977, Realities and problems of reclamation, p. 4-12 in: Coal Industry 
Reclamation Symposium, Proceedings Volume.  The Coal Association of Canada, 
Calgary, 197 p. 

(42) Koch, Roy, Robert Curry and Mark Weber, 1977, The effect of altered streamflow 
on the hydrology and geomorphology of the Yellowstone River Basin, Montana.  
Montana Dept. of Natural resources and Conservation, 163 p., Tech. Rept. No. 2; 
Yellowstone Impact Study. 

(43) Curry, R.R., 1978, Collision Terracy, p. 34-37 in: Berg, Peter (ed), Reinhabiting a 
Separate Country: A bioregional anthology of northern California.  Planet Drum 
Foundation, San Francisco, Calif. sponsored by the California Arts Council, 220 p. 

(44) Curry, R.R., 1978, New Directions Needed for Agricultural Research, p. 122-137, 
Truck No. 18, Truck Press, St. Paul., Minn. 

(45) Curry, R.R., 1978, Reinhabiting the Earth, p 17-42, Truck No. 18, Truck Press, St. 
Paul, Minn. 

(46) Curry, R.R., 1979, Policy Development to Minimize Mining Impact:  Report of the 
U.S. National Coal Policy Project, p.  127-136 in Ecology and Coal Resource 
Development (M. Wali, ed), V. 1, Pergamon Press, New York. 

(47) Curry, R.R., and G. M. Kondolf, 1981, Strategy for Restoration of Channel 
Stability, Carmel River, Monterey County, Calif., p.  191-208 in “Watershed 
Rehabilitation in Redwood National Park and other Coastal Areas”, Proc. of a 
Symp. held Aug. 24-28, R.N. Coats, (ed), National Park Service and Center for 
Natural Resource Studies of JMI, Berkeley, Calif. 

(48) Curry, R. R., 1981, Watershed Form and Process: The Elegant Balance.  Chapt 
20 (p. 319-340) in Emery, F.E. (ed), “Systems Thinking”, Vol. 2, Penguin Books, 
Middlesex, England, 474 p.  Penguin Modern Management Readings, Education 
Series, published simultaneously by Penguin Books, New York; Victoria, Australia; 
Markham, Ontario, Canada; and Auckland, New Zealand. 

(49) Curry, R.R., 1981, Watershed Form and Process, p. 36-52 in “Symposium on 
Watershed Rehabilitation in Redwood National Park and Other Coastal Areas”, 
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Symposium Program and Readings, Center for Natural Resource Studies of the 
John Muir Institute, Berkeley, Calif., R. N. Coats, (ed), 307 p. 

(50) Curry, R.R., and G.M. Kondolf. 1981. Strategy for restoration of channel stability, 
Carmel River, Monterey County, CA. in Watershed Rehabilitation in Redwood 
National Park and Other Pacific Coastal Areas. Proceedings of a Symposium, 
August 24-28, 1981. Arcata, California. pp. 191-208. 

(51) Curry, R. R., with Peter Berg, 1984, Volcanoes Make Good Neighbors, p. 2-3, 
Raise the Stakes, No. 9, Planet Drum Foundation, San Francisco. 

(52) Curry, R. R., 1984, Competition for Water, Chapt. 3 in Engleburt, Earnest, and 
A.F. Scheuring (eds), Water Scaricity: Impacts on Western Agriculture, Univ. Calif. 
Press, Los Angeles. 

(53) Kondolf, G. M., and R. R. Curry, 1984, Role of Riparian Vegetation in stream 
channel equilibrium:  The Carmel River Example, Monterey County, California.  pp. 
124 - 133 in Warner, R.E. and K.M. Hendrix (eds), California Riparian Systems, 
Univ. Calif.  Press, Los Angeles. 

(54) Curry, R. R., 1984, Water Yield and Water Quality in Shrubland Watersheds, 
Chapt 5, p. 51-60, in J.J. deVries (ed), Shrublands in California: Literature Review 
and Research Needed for Management.  Water Resources Center, Univ. of 
California, Davis, California, June, 1984. 

(55) Curry, R.R. and W. Oechel, 1984, Shrubland Ecosystem Dynamics, Chapt 8, p. 
98-103, in J.J. deVries (ed), Shrublands in California: Literature Review and 
Research Needed for Management.  Water Resources Center, Univ. of California, 
Davis, Calif., June, 1984. 

(56) Kondolf, G.M., and R.R. Curry, 1986, Channel Erosion along the Carmel River, 
Monterey Co., Calif.  Earth Surface Processes and Landforms, v. 11, no. 3, pp. 
307-319. 

(57) Curry, R.R., 1987, Water quality protection in forest management:  Are Best 
Management Practices working? pp. 55-61 in Callaham, R.Z., and J.J. DeVries 
(eds), Proceed. of the California Watershed Management Conference, Nov. 18-20, 
Sacramento, Calif.  Wildland Resources Center, Univ. Calif., Berkeley, Rept. 11, 
167 p. 

(58) Chambers, R. L., and R. R. Curry, 1989, Glacial Lake Missoula:  Sedimentary 
evidence for multiple drainages; pp 3-11 in International Geological Congress 
Guidebook T310, Glacial Lake Missoula and the Channeled Scabland, American 
Geophysical Union, Washington, D.C., July, 1989.  Also published in Glacial 
Geology and Geomorphology of North America, Vol 1, 28th Annual Geological 
Congress, American Geophysical Union, 1989. 

(59) Bailey, Roy A, N.K. Huber, and R.R. Curry, 1990, The diamicton at Deadman 
Pass, central Sierra Nevada, California: a residual lag and colluvial deposit, not a 
3-Ma glacial till.  Geol. Soc. America Bull.  v. 102, p. 1165-1173. 

(60) Curry, R.R., Bret A. Emery and Tom G. Kidwell, 1994, Sources and Magnitudes of 
Increased Streamflow in the Santa Cruz Mountains for the 1990 water year after 
the Earthquake.  U.S. Geological Survey Professional Paper 1551-E, The Loma-
Prieta, California, Earthquake of October 17, 1989 - Hydrologic Disturbances, p. 
31-50, Wash. D.C. 

(61) Curry, R. R., 1992, Eastern Sierra Nevada Wetland Assessment: Bridgeport Basin 
Study Site—Climatic change, irrigation, and wetland boundaries.  pp 396-414 in  
The History of Water— White Mountain Research Station Symposium Volume 4, 
Clarence A. Hall, Jr., et al (eds), University of California White Mountain Research 
Station, Los Angeles, Calif., 453 p. 
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(62) Curry, R. R., 1992, Reasserting Riparian Rights—The Walker River case study.  
pp. 303-313 in  The History of Water — White Mountain Research Station 
Symposium Volume 4, Clarence A. Hall, Jr., et al (eds), University of California 
White Mountain Research Station, Los Angeles, Calif., 453 p. 

(63) Oliver, John, and R. R. Curry, 1996,  River Mouths, Brackish & Estuarine 
Wetlands-  http://color.mlml.calstate.edu/www/mbnms/docs92/river.html 

(64) Curry, R. R., 1996,   Coupling Marine and Terrestrial Watershed Processes.  
NOAA, http://bonita.mbnms.nos.noaa.gov/sitechar/sympcurr.html  

(65) Curry, R.R., 1998, EARTH TALK  Great Natural History &  Environmental 
Quotations  Whereby I introduce you to 202 of the outstanding                 
personages that American Natural History  literature has produced  (including the 
thoughts of a few concerned citizens; Tom Thomson (ed) 
http://www.netwalk.com/~vireo/CurryRobert.html 

(66) Curry, R.R., Nov 12, 1998  Palco/SYP/HCP Review  16 pp,  California CDF: 
http://ceres.ca.gov/headwaters/feis/comments/rrc.pdf 

(67) Boersma, D.; Bob Curry; Chris Frissell; and Reed Noss, 1998, Sign On Letter For 
Individual Scientists; Letter to Congress about the underlying science of forest 
ecosystem management 
http://www.life.umd.edu/faculty/inouye/ZOOL312/letter.html 

(68) Curry, R.R., 1999, Science Review:  Sierra Nevada Ecosystem Project.  Pp. 321-
325 in:  Bioregional Assessments: Science at the Crossroads of Management and 
Policy, N.K. Johnson, et al, (eds) Island Press, Wash. D.C., 398 p 

(69) Curry, R.R. 1999, Pacific Lumber Company proposed Habitat Conservation Plan 
and Sustained Yield Plan Draft EIR technical review. 
http://www.wildcalifornia.org/pages/hcp_review.html  19 p 

(70) Curry, R.R., 1999, Index to Robert Curry's letters  Letter No. 1    Chapter 3.4 dEIR  
Review Overview of Issues: ;   Letter No. 2  PALCO SYP/HCP Review 
http://www.igc.org/epic/pages/curry.html 

(71) Curry, R.R., 1999, Declaration of Robert Curry, Ph.D.,  In Support of Friends of the 
Eel River's  Comments on DEIS on Proposed Reoperation of FERC Project 77-
110,  The Potter Valley Project 
http://eelriver.org/legal/ferc_DEIS_comments_FOER_curry.htm  18 p  or 
http://www.eelriver.org/legal/ferc/ferc_DEIS_comments_FOER_curry.htm 

(72) Curry, R.R., et alli, 1999, Joint Letter to the President from over 225 American 
Scientists; http://www.afseee.org/sierra/sierra-225scientists.html 

(73) Fred Watson, Bob Curry, Scott Hennessy, Wendi Newman, Thor Anderson, Lars 
Pierce, Joel Casagrande, Julie Hager, Don Kozlowski, Alana Oakins, Bronwyn 
Feikert, Joy Larson, Brian Londquist, Wright Cole, Adrian Rocha. (2000). The 
Salinas Sediment Study - a hands on, research and community-based approach to 
TMDL development. Oral presentation and Proceedings. 8th Biennial Watershed 
Management Council conference, Nov. 27-30, Asilomar, California, USA. 

(74) Thor Anderson, Wendi Newman, Fred Watson, Adrian Rocha, Don Kozlowski, 
Joel Casagrande, Alana Oakins, Julie Hager, Wright Cole, Bob Curry. Sediment in 
furrows, farms, and forests – multi-scale measurements for multi-scale modeling 
and management. Poster presentation and abstract, AGU Fall Meeting 2000. 

(75) W. Newman, T. Anderson, F. Watson, R. Curry, S. Hennessy, L. Pierce, J. 
Casagrande, J. Hager, D. Kozlowski, A. Oakins, B. Feikert, J. Larson, B. 
Londquist, W. Cole, A. Rocha. (2000). The Salinas Sediment Study - the challenge 
of monitoring just about everything in a watershed where we know just about 
nothing. Poster presentation. 8th Biennial Watershed Management Council 
conference, Nov. 27-30, Asilomar Beach, California, USA. 

http://color.mlml.calstate.edu/www/mbnms/docs92/river.html
http://bonita.mbnms.nos.noaa.gov/sitechar/sympcurr.html
http://www.netwalk.com/~vireo/CurryRobert.html
http://ceres.ca.gov/headwaters/feis/comments/rrc.pdf
http://www.life.umd.edu/faculty/inouye/ZOOL312/letter.html
http://www.wildcalifornia.org/pages/hcp_review.html
http://www.igc.org/epic/pages/curry.html
http://eelriver.org/legal/ferc_DEIS_comments_FOER_curry.htm
http://www.eelriver.org/legal/ferc/ferc_DEIS_comments_FOER_curry.htm
http://www.afseee.org/sierra/sierra-225scientists.html
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(76) Watson, F., Newman, W., Anderson, T., Casagrande, J., Hager, J. Kozlowski, D., 
Rocha, A., Oakins, A., Feikert, B., Cole, W., Londquist, B., Curry, R., Hennessy, 
S., Pierce, L., & Angelo, M. 2001, The Salinas Sediment Study. Report to the 
Central Coast Regional Water Quality Control Board, San Luis Obispo, California. 
Watershed Institute, California State University Monterey Bay, Seaside, California, 
USA. 

(77) Anderson, T. et al; 2000, Sediment in furrows, farms, and forests multi-scale 
measurements for multi-scale modeling and management. Eos Trans. AGU, 81 
(48) Fall Meet. Suppl., Abstract H11B-15  

(78) Watson, F , et al, 2000:  Measuring sediment across scales to validate a transport 
model, or modeling it to better understand the measurements? Eos Trans. AGU, 
81 (48) Fall Meet. Suppl., Abstract H71E-11 

(79) Watson, F, et al, 2001: Sediment source analysis through in-stream monitoring of 
sediment loads at many sites; Eos Trans. AGU, 82(47), Fall Meet. Suppl., Abstract  
H41D-0311  

(80) Casagrande, J, et al, 2001,  The value of manual, event-based sediment sampling 
in local-scale sediment budget studies, Eos Trans. AGU, 82(47), Abstract H41D-
0312 

(81) Curry, RR, 2001, Rancho Baulines Land Management Report.  
http://www.marinwatch.org/information/curry.html 

 
 

7.3. -Selected Professional Reports to Public Agencies  

Selected Published Congressional Testimony: 
1. Curry, R. R., 1969, The Santa Barbara oil Spill – causes and geologic setting.  

Congressional testimony, U.S. Senate Committee on Interior and Insular Affairs, Senate 
Subcommittee on Minerals, Materials, and Fuels, May 19-20, 1969 CIS-NO: 91 S1970-3,  
p. 129-152 

2. Curry, R.R., 1971, Specific recommendations on the Council on Environmental Quality’s 
report on Ocean Dumping: To the U.S.  Senate, Committee on Public Works, 3 p. 

3. Curry, R.R., 1971, Interim progress report on Montana Power electric utility advertising: 
To the Montana state Legislature, 19 p. 

4. Curry, R.R., 1971, Criteria for evaluating proposals for disposal of underground fluids—
suggestions on groundwater pollution control legislation and evaluation of 102-
statements: To the U.S. Senate Committee on Public Works, May 18, 7 p. 

5. Curry, R.R., 1971, Critical review of the Environmental Impact Statement for the Trans-
Alaska Pipeline: Cong. Record, Apr. 21, 1971, submitted by Ed Muskie, (D) Maine, 
S5298-S5300. 

6. Curry, R.R., 1971, Geologic analysis of the draft Environmental Impact Statement, 
Radioactive Waste Depository, Lyons, Kansas: Cong. Record, submitted by Robt. Dole ® 
Kansas, 12 p. 

7. Curry, R.R., 1971, Management Practices on Public Lands. Part 2: Portland, Oreg, CIS-
NO: 72-S441-20, SOURCE: Committee on Interior and Insular Affairs. Senate, DOC-
TYPE: Hearing, DATE: Aug. 9, 1971,  

8. Curry, R.R., 1971, "Clear-Cutting" Practices on National Timberlands, Part 1, CIS-NO: 
71-S441-41, SOURCE: Committee on Interior and Insular Affairs. Senate, DOC-TYPE:  
Hearing, DATE: Apr. 5, 6, 1971 

9. Curry, R.R., 1973, Regulation of Surface Mining Operations, Part 2, CIS-NO: 73-S441-
32, SOURCE: Committee on Interior and Insular Affairs. Senate, DOC-TYPE: Hearing, 
DATE: Mar. 15, 16, 1973,  

http://www.marinwatch.org/information/curry.html
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10. Curry, R.R., 1973, Rights-of-Way Across Federal Lands, Part 2, CIS-NO: 73-S441-30, 
SOURCE: Committee on Interior and Insular Affairs. Senate, DOC-TYPE: Hearing, 
DATE: Mar. 27, 1973, LENGTH: iv+303-577 p., SUDOC: Y4.In8/13:R44/pt.2, CIS/Index 

11. Curry, R.R., 1973, Rights-of-Way Across Federal Lands: Transportation of Alaska's North 
Slope Oil, Part 3, CIS-NO: 73-S441-35, SOURCE: Committee on Interior and Insular 
Affairs. Senate,  

12. Curry, R.R., 1973, Oil and Natural Gas Pipeline Rights-of-Way, Part 2, CIS-NO: 73-H441-
23, SOURCE: Committee on Interior and Insular Affairs. House, DOC-TYPE:  Hearing,  
DATE: May 17, 21, 22, 29, June 7, 1973,  

13. Curry, R.R., 1975, Federal Coal Leasing Amendments Act of 1975, CIS-NO: 75-S441-74, 
SOURCE: Committee on Interior and Insular Affairs. Senate, DOC-TYPE: Hearing, 
DATE: May 7, 8, 1975, Curry, R.R., 1976, Forest Management Practices, CIS-NO: 76-
H161-29, SOURCE: Committee on Agriculture. House,  

14. Curry, R.R., 1976, Teton Dam Disaster, CIS-NO: 77-H401-8, SOURCE: Committee on 
Government Operations. House, DOC-TYPE: Hearing, DATE: Aug. 5, 6, 31, 1976,  

15. Curry, R.R., 1977, Montana Wilderness, CIS-NO: 77-S311-23, SOURCE: Committee on 
Energy and Natural Resources. Senate, DOC-TYPE: Hearing, DATE: Apr. 6, 1977,  

16. Curry, R.R. 1978, National Coal Policy Project, CIS-NO: 79-H501-19, SOURCE: 
Committee on Interstate and Foreign Commerce. House, DOC-TYPE: Hearing, DATE: 
Apr. 10, 1978, 

17. Curry, R. R., 1979, Additions to the National Wilderness Preservation System, Part VII, 
CIS-NO: 81-H441-6, SOURCE: Committee on Interior and Insular Affairs. House, DOC-
TYPE: Hearing, DATE: June 30, Dec. 3, 1979,  

18. Curry, R.R., 1983, State of American Agriculture, Part 4, CIS-NO: 78-S161-30, SOURCE: 
Committee on Agriculture, Nutrition, and Forestry. Senate, DOC-TYPE: Hearing, DATE: 
Mar. 6-10, 1978 

19. Curry, R.R., 1983, Public Land Management Policy, Part III, CIS-NO: 83-H441-39, 
SOURCE: Committee on Interior and Insular Affairs. House, DOC-TYPE: Hearing, DATE: 
Mar. 29, June 2, 1983,  

Professional Reports: 

20. Curry, R.R. (with Cong. Pete McCloskey, ® Calif.), 1971, Geologic input to Congress: 
Energy, Eskimos, and Equilibrium: To Geol. Soc. America, Plenary Session, National 
Meetings, Nov. 2, Washington, D.C.  Geol. Soc. America Abstracts, vol 3, no. 7, p. 535. 

21. Curry, R.R., and Crosby, Gary, 1972, Groundwater conditions on the Earl I. Meier 
property, Lincoln Co., Mont.  To: client, on effects of railroad cuts by Corps of Engineers 
on regional groundwater conditions at site of Libby Dam, Mont., for court trial. 

22. Curry, R.R., 1972, Geologic report for Baca Land and Cattle Co., vs. New Mexico Timber 
Co.; Valles Caldera, New Mexico: For Dunnigan Enterprises, Inc., Abilene, Texas. On 
impacts of timber removal from prospective National Park site. 

23. Curry, R.R., 1972, Flood Hazard Report on proposed regional golf course near Lolo, 
Mont.: For U.S.D.A., Soil Conservation Service, April. 

24. Curry, R.R., 1972-1978, Effects of changes in Flathead Lake levels, Montana, on salt-
affected soils and agricultural uses of the north-shore of Flathead Lake. To: McGarvey 
and Heberling, Kalispell, Mt. for landowners. - technical court case and study.  Published 
Supreme Court decision, Montana [see item (30)] 

25. Curry, R.R., 1973, Critical analysis of the Eastern Powder River Basin Environmental 
Impact Statement: For, The Institute of Ecology, Environmental Impact Assessment 
Project, Wash. D.C. 

26. Curry, R.R., 1973, Minimal requirements for baseline data studies, Northern Cheyenne 
Reservation.  To. U.S. EPA, for establishing the Northern Cheyenne Research Project.  
Continued review work and reports to EPA in 1975 and 1976. 

27. Curry, R.R., 1973, Hazard geology and soils of the proposed Sherwin Bowl ski area, 
Mono Co., Calif.  For: U.S. Forest Service, Inyo N.F. 

28. Curry, R.R., 1970-1973, Hydrology and surficial geology (reports) on the White Clouds 
Peaks area, Idaho. For: American Smelting and Refining Co. through Rocky Mountain 
Center on Environment.  Final report 125 p., September, 1973. 
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29. Curry, R.R., 1973, Comments on proposed minimum standards and rules for 
implementation of the Montana Floodway Management Act. For: Montana Dept. Natural 
Resources & Conservation, May 30, 4 p. 

30. Curry, R.R., 1973-1974, Hydrologic findings on impacts of Hindsight Associates Bitterroot 
River flood diking activities on Odegard, et al, Missoula Co. Mt.  

31. Curry, R.R., 1973-1975, Water Quality Impacts of timber practices in the Bull Run 
Watershed, Oregon, and effects upon domestic water supply for the city of Portland.  
Series of reports and study plans to City of Portland and local attorneys on geochemical 
effects of logging and fire suppression. 

32. Curry, R.R., 1974-1975, Geologic considerations of location of U.S. 395 near Sherwin 
Summit, Mono County, Calif. For: Caltrans on protection of geologic locality to be 
impacted by highway construction. 

33. Curry, R.R., 1974, Geologic Hazards and Planning Considerations for the June Lake 
Loop Area, Mono County, Calif.  -General Plan Safety Element for: Ingmire-Patri land 
planners, through Sedway-Cooke, San Francisco, To the U.S.  Forest Service - 
contracted report of about 100+ pp. + appendices.  Incorporated into the initial June Lake 
Loop General Plan, Mono Co., Calif. 

34. Curry, R.R., 1972-1975, Hydrology and soils in the Rock Creek watershed. To: U.S. 
Forest Service, Rock Creek Advisory Commit-tee, various reports. 

35. Curry, R.R., 1973-1974, Black Thunder Research Project, Univ. Wyoming, Laramie - 
critical reviews.  For Atlantic Richfield Corp., under contract through the Wyoming 
Environmental Inst.  Two reports in 1973 and 1974 comprising technical review of 
ongoing research on proposed coal mining activities. 

36. Curry, R.R., 1973-1975, Flood hazards on the Bitterroot and Clark Fork rivers, western 
Montana. For: Montana Dept. of Natural Resources & Conservation, Floodway Mgmt. 
Bureau several short reviews and reports. 

37. Curry, R.R., 1975, Clark Fork flooding at the site of the proposed Russell Street Bridge, 
Missoula, Mt.  For: Montana Dept.  of State Lands, on hydrologic evaluation of proposed 
highway bridge design. 

38. Curry, R.R., 1975, Problems of Mined Land Reclamation. For: Utah International Co., 
San Francisco, Feb 21, (oral presentation only). 

39. Curry, R.R., 1975, Arctic Gas Line impacts upon permafrost.  For: Wilson & Furr, 
attorneys, to the Federal Power Commission, Wash. D.C., April-July. 

40. Curry, R.R., 1972-1978, Reports to the County Commissioners Missoula County, Mt. - 
Surface and Groundwater Hazards in the County.  Approximately 10 reports, some 30 pp 
in length.  Primarily deal with geotechnical considerations for decisions facing County 
government. 

41. Curry, R.R., 1977, Contribution to report of the U.S. Fish and Wildlife Service, Western 
Energy and Land Use Team report: Clarification and standardization of the definition, 
purpose, and practice of ecological baseline studies in western energy development 
areas.  Ecological Consultants, Inc.  Ft. Collins, Colo.  I served as advisor to USFWS on 
this study. 

42. Stoffel, Dorothy, and R. R. Curry, 1977, Reanalysis of demands by Basin Electric on the 
Laramie River and Johnson Well Field.  Report to the Laramie River Conservation 
Council, Wheatland, Wyoming, Oct. 3. 

43. Curry, R.R., and Scott Stine, 1980. The role of Mono Basin in California’s Water Policy.  
To California Water Resource Academic Lunch Series, College Eight, Univ. of California, 
Santa Cruz, Nov. 3. 

44. Curry, R.R., 1980, Hydrogeologic effects of the raising of the level of Flathead Lake, 
Montana, on adjacent lands.  Reports and court testimony to the 11

th
 Judicial District, 

Montana, in 1979, with Supreme Court final review and upholding in 1980, Docket and 
Briefs No. 80-208. 

45. Curry, R.R., and G.M. Kondolf. 1981. Strategy for restoration of channel stability, Carmel 
River, Monterey County, CA. in Watershed Rehabilitation in Redwood National Park and 
Other Pacific Coastal Areas. Proceedings of a Symposium, August 24-28, 1981. Arcata, 
California. pp. 191-208. 



2009.1  CV -  R. R. Curry      

short version 16 

46. Keller, E.A., R.R. Curry, and Paul Seidleman, 1982, Watershed Rehabilitation in 
Redwood National Park:  A Critical Evaluation.  Center for Natural Resource Studies, 
Berkeley, Calif. 

47. Curry, R.R., and G. M. Kondolf, 1983, Sediment transport and channel stability, Carmel 
River, California.  Rept. to Monterey Peninsula Water Management District, Monterey, 
California. 

48. Curry, R.R., 1984, Observations on Quaternary and Recent Fault Activity, Central 
Coastal California, 14 p Memorandum Report to Calif. Div. Mines and Geology and 
others, March 27. 

49. Curry, R.R., 1987, A critique of USDA Forest Service application of Best Management 
Practices.  App. E in, A critique of the Shasta-Trinity National Forest Plan, The 
Wilderness Society, Washington, D.C., 15 pp. 

50. Curry, R.R., 1987, East Walker River, California/Nevada, water rights review.  Nevada 
District Court, Reno to California State Water Rights Bureau and California Parties in 
Interest.  10 p letter-rept. 

51. Curry, R.R., 1987-88, California State Air Resources Board, Sacramento, and Citizens in 
Concern, Davenport, California.  Three technical reviews of Santa Cruz County air 
pollution monitoring and emission problems.  Three written letter-reports. 

52. Curry, R.R., 1987-88, Sequoia National Forest, Cumulative Impacts of logging old-growth 
Sequoia.  For Sierra Club Legal Defense Fund.  Oral testimony. 

53. Curry, R.R., 1986-88, Donald Drummond vs Monterey County Flood Control.  Technical 
review of 1983 erosion along Carmel River.  Monterey civil courts. 

54. Curry, R.R., 1986-88, Johnson Canyon Association, Utah.  Technical review of proposed 
Utah International water pumping from the Navajo Sandstone.  Technical reports and 
testimony to Utah State Engineers office. 

55. Curry, R.R., 1986-88, Calif. Dept. of Parks and Recreation, Pescadero Lagoon and 
Pescadero Creek management problems.  Technical review and input to management 
plan based upon my 1985 report.  San Mateo County. 

56. Curry, R.R., 1986-88, California Dept. of Forestry Timber Harvest Plan reviews.  For 
Univ. Calif. (Gray Whale Ranch); Logan Creek Prop. Owners (Logan Creek, Santa Cruz, 
Co.); North Coast Environmental Center/EPIC (Sally Bell Grove, Mendocino County); and 
Helen LeBeau et al (Kolmer Gulch and Freezout Creek THPs, Sonoma County).  
Resulted in EPIC vs Johnson and LeBeau vs Johnson decisions changing procedures for 
cumulative impact assessment under Calif. Environmental Quality Act.  About 50 pp 
reports and 200+ pp of testimony prepared. 

57. Curry, R.R., 1986-88 Heap leach mining environmental effects analyses.  For Desert 
Surviors, U.S. BLM IBLA, Sierra Club Legal Defense Fund, and others.  Three written 
reports and testimony. 

58. Curry, R.R., 1986-87, Sierra Club and others; technical reviewer for environmental 
assessment of Barstow to Las Vegas off-road vehicle races.  Written original field-based 
analysis and evaluation of Bureau of Land Management’s analysis. 

59. Curry, R.R., 1987-88, U.C. Water Resources Center and Wilderness Society.  Technical 
Reviewer for effects of fire on forest watershed management.  Conference committee 
member for meeting on same subject sponsored by Univ. Calif. Watershed Management 
Conference, Oct. 1988. 

60. Emery, Brett, and R.R. Curry, 1988, Mono County Planning Commission “Natural 
Resources Inventory, Mono County, Calif.” with student Brett Emery, 25 pp report and 
public presentation to accompany Mr. Emery’s field based senior thesis. 

61. Curry, R.R., 1992, Final Report, Bridgeport Wetland Delineation, 36 pp + map, to Mono 
County and Lahontan Regional Water Quality Control Board. 

62. Curry, R.R., 1993, Identification and Location of Beneficial Uses of Wetlands; 200+ pp + 
1000+ maps + database.  To:  Lahontan Regional Water Quality Control Board. 

63. Curry, R.R., C.E. Christian and B.E. Emery, 1996, Mono County, California delineation of 
certain wetlands and policy recommendations for site-specific restoration mitigation 
banking.  To:  Lahontan Regional Water Quality Control Board, 50 pp + maps and data 
sheets. 
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64. Curry, R.R., 1984, Observations on Quaternary and recent fault activity, central coastal 
California: Monterey Peninsula Water Management District open-file report, 11 p.  

65. Gap in record 
66. Curry, R. R., B. Emery, and C. Christian. 1996. Development of specific plans and 

policies to avoid or mitigate the impacts of future development in certain Mono County 
wetlands. Final Report prepared for the California Regional Water Quality Control Board, 
Lahontan Region. Contract No. 4-075-160-0, derived from U. S. Environmental Protection 
Agency Assistance Agreement.  

67. Gap in record ##### 
68. Lee, L.C., P. Fiedler, S. Stewart, R. Curry, D. Partridge, and J. Mason, 2001, Guidebook 

for referenced-based assessment of the functions of riverine Waters/Wetlands 
ecosystems in the South Coast region of Santa Barbara County, California – to Santa 
Barbara County Water Agency ~900 pp. 

69. Smith, Douglas; Curry, Robert, et al, 2002, Watershed and Riparian Assessment Report 
(WRAR):  Bureau of Land Management,  Fort Ord, Monterey County, California, 85 p. 

70. Emery, B, Curry, R.,  2003, Management Plan for the Pickel Meadows Wildlife Area, 90 
p. to California Department of Fish and Game 

71. Curry, R.R., 2003, Upper Owens River Channel.  Geomorphic Stability Assessment.  
Analysis of Channel Conditions up to August, 2000. 29 pp + GIS data set (90 GB), to 
Lahontan Regional Water Quality Control Board. 

72. Emery, B, and Curry, R.R.,  2003, Draft Management Plan for the Green Creek Wildlife 
Area, 111 p to California Department of Fish and Game 

73. Curry, R.R., 2004, Analysis of Causes of Hydrologic Changes at Coso Hot Springs, 22 pp 
for Eastern California Paiute and Shoshone Tribes 

74. Emery, B, Hayes, G, and Curry, R, 2005, Draft Management Plan for the Camp Cady 
Wildlife Area, 121 p, to California Department of Fish and Game 

 
7.4 – selected  Hearings and Appeals Court citations 
 

1.  Santa Teresa Citizen Action Group v. City of San Jose, H024841 , COURT OF 
APPEAL OF CALIFORNIA, SIXTH APPELLATE DISTRICT , 114 Cal. App. 4th 689; 7 
Cal. Rptr. 3d 868; 2003 Cal. App. LEXIS 1879; 2003 Cal. Daily Op. Service 10997; 
2003 Daily Journal DAR 13864, December 18, 2003, Filed, Rehearing denied by 
Santa Teresa Citizen Action Group v. City of San Jose, 2004 Cal. App. LEXIS 70 (Cal. 
App. 6th Dist., Jan. 13, 2004) 

 
2. Arreola v. County of Monterey, No. H021339. , COURT OF APPEAL OF 

CALIFORNIA, SIXTH APPELLATE DISTRICT , 99 Cal. App. 4th 722; 122 Cal. Rptr. 
2d 38; 2002 Cal. App. LEXIS 4319; 2002 Cal. Daily Op. Service 5668; 2002 Daily 
Journal DAR 7131, June 25, 2002, Decided, June 25, 2002, Filed, Order Modifying 
Opinion and Denying Petition for Rehearing July 23, 2002, Reported at: 2002 Cal. 
App. LEXIS 4423.   Review Denied September 18, 2002, Reported at: 2002 Cal. 
LEXIS 6194. 

 
3.  Sierra Club v. County of Sonoma, No. A054037, COURT OF APPEAL OF 

CALIFORNIA, FIRST APPELLATE DISTRICT, DIVISION ONE., 6 Cal. App. 4th 1307; 
8 Cal. Rptr. 2d 473; 1992 Cal. App. LEXIS 672; 92 Cal. Daily Op. Service 4543; 92 
Daily Journal DAR 7195, May 28, 1992, Decided,   Rehearing Denied June 29, 1992, 
Reported at 1992 Cal. App. LEXIS 836.  Review Denied August 27, 1992, Reported at 
1992 Cal. LEXIS 4394. Panelli, J., and Arbian, J., are of the opinion the petition should 
be granted. 

 

4. City of Carmel-by-the-Sea v. Board of Supervisors, Nos. H000282, H001125, Court of 
Appeal of California, Sixth Appellate District, 183 Cal. App. 3d 229; 227 Cal. Rptr. 899; 
1986 Cal. App. LEXIS 1806, July 10, 1986,  Petitions for a rehearing were denied July 
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25, 1986, and the petition of plaintiff and appellant for review by the Supreme Court 
was denied September 24, 1986.  

 
5. Vineyard Area Citizens for Responsible Growth, Inc. v. City of Rancho Cordova, 

C044653 , COURT OF APPEAL OF CALIFORNIA, THIRD APPELLATE DISTRICT , 
127 Cal. App. 4th 490; 25 Cal. Rptr. 3d 596; 2005 Cal. App. LEXIS 349; 2005 Cal. 
Daily Op. Service 2170; 2005 Daily Journal DAR 2979; 35 ELR 20059, February 8, 
2005, Filed, NOT CITABLE--SUPERSEDED BY GRANT OF REVIEW,  The 
Publication Status of this Document has been Changed by the Court from 
Unpublished to Published March 10, 2005. Review granted, Depublished by Vineyard 
Area Citizens for Responsible Growth v. City of Rancho Cordova (Sunrise Douglas 
Property Owners Assn.), 29 Cal. Rptr. 3d 737, 2005 Cal. LEXIS 5956 (Cal., 2005) 
Later proceeding at Vineyard Area Citizens v. City of Rancho Cordova; Sunrise 
Douglas Property, 2005 Cal. LEXIS 7416 (Cal., June 28, 2005) Later proceeding at 
Vineyard Area Citizens v. City of Rancho Cordova (Sunrise Douglas Property), 2005 
Cal. LEXIS 7489 (Cal., July 11, 2005) Application granted by Vineyard Area Citizens 
for Responsible Growth v. City of Rancho Cordova, 2005 Cal. LEXIS 9278 (Cal., Aug. 
16, 2005)   

6. Blasdel v. Montana Power Co., No. 80-208, Supreme Court of Montana, 196 Mont. 
417; 640 P.2d 889; 1982 Mont. LEXIS 722, October 21, 1981, Submitted, February 2, 
1982, Decided  889; 1982 Mont. 

7. San Francisco Baykeeper v. Cargill Salt Div., No. C 96-2161 SI , UNITED STATES 
DISTRICT COURT FOR THE NORTHERN DISTRICT OF CALIFORNIA , 2003 U.S. 
Dist. LEXIS 8247, April 29, 2003, Decided, April 30, 2003, Filed, Motion denied by 
S.F. Baykeeper v. Cargill Salt Div., 2003 U.S. Dist. LEXIS 8246 (N.D. Cal., Apr. 29, 
2003)   

8. Tri-Valley Cares v. United States DOE, No. C 03-3926 SBA , UNITED STATES 
DISTRICT COURT FOR THE NORTHERN DISTRICT OF CALIFORNIA , 2004 U.S. 
Dist. LEXIS 18777, September 10, 2004, Decided 

9. Sierra Club v. County of Napa, A101941 , COURT OF APPEAL OF CALIFORNIA, 
FIRST APPELLATE DISTRICT, DIVISION ONE , 121 Cal. App. 4

th
  1490; 19 Cal. 

Rptr. 3d 1; 2004 Cal. App. LEXIS 1467; 2004 Cal. Daily Op. Service 8146; 2004 Daily 
Journal DAR 10939, August 6, 2004, Filed,  The Publication Status of this Document 
has been Changed by the Court from Unpublished to Published September 1, 2004. 
Review denied by, Request denied by Sierra Club v. County of Napa (Beringer Wine 
Estates), 2004 Cal. 
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