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Re:  Comment Letter - Revised Sections of the SED
® Regarding Revised Proposed Policy for Maintaining Instream Flows in
Northern California Coastal Streams
® From Living Rivers Council

Dear Ms. Townsend:

This office represents Living Rivers Council (“LRC”) with respect to the State Water
Resources Control Board' s Proposed Policy for Maintaining Instream Flowsin Northern California
Coastal Streams. Living Rivers Council objects to approval of the Policy on the grounds that the
Policy’ sRevised Substitute Environmental Document (“RSED”) failsto comply withthe California
Environmental Quality Act (“CEQA™) and the writ of mandate issued by the Superior Court in
Living Rivers Council v. Sate Water Resources Control Board; Alameda Superior Court Case No.
RG-10-543923. Thisletter incorporates by reference Exhibit 1 through 16 that were delivered to
your office under separate cover today, in hard copy. This letter also incorporates by reference
Exhibit 17, aletter dated April 7, 2013, from Dr. Robert Curry, attached hereto.

SUMMARY

The 2008 SED for thisPolicy found that it would cause significant adverse impacts on many
environmental values. With respect to stream flow and salmonid habitat, the 2008 SED found that
the Policy would have significant adverseimpacts because it woul d cause some water usersto pump
more groundwater as an aternative to applying for permits to appropriate water from surface
streams. Y et, the 2008 SED failed to identify or analyze any mitigation measuresfor thissignificant
impact. As the Superior Court found, this violates CEQA. The Superior Court required that the
Board discloseitsidentification and analysi sof mitigation measuresto reducethisimpact, including
the“facially feasible” mitigation measures proposed by Stetson Engineers based onitsdelineations
of subterranean streams and Potential Stream Depletion Areas (“PSDA”).

TheBoard’ sproposed responseto thewrit of mandateistwo-fold. First, the Policy and SED
revisionsbacktrack, to an uncertain degree, onthe Board’ s previousfinding that the Policy will have
significant groundwater related impacts on stream flow. In light of the multitude of logical, legal
and factual errorsthat underpin thiseffort to backtrack, itisclearly atactical, litigation-driven post-
hoc rationalization. (Laurel Heights Improvement Assn. v. Regents of the Univ. of Calif. (1988) 47
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Cal.3d 376, 394 (Laurel Heightsl).) TheBoard sorigina finding of “significance’ deserves much
greater weight than the “litigating position” that staff has proposed in the new Supplement to
Appendix D. (Yamaha Corp. of America v. State Bd. of Equalization (1998) 19 Cal.4th 1, 24
(Yamaha).)

Second, the Policy and SED revisions disclose an analysis of only one mitigation measure
for this significant impact: adopting, as a regulation, Stetson Engineers subterranean stream
delineations aslegally enforceabl e conclusions regarding the existence and location of hundreds of
milesof subterranean streams over which the Board would then have Water Code § 1200 permitting
authority. Therevisionsfind thismitigation measureinfeasible. Thisfindingisalso based on clear
errors of law, and is also not supported by substantial evidence.

Moreover, the Policy and SED revisions fail to disclose or discuss any other mitigation
measures that either use Stetson’s delineations as the evidentiary basis for other methods of
regulation or that are not based on Stetson’s delineations. This renders the RSED informationally
deficient.

Finally, the RSED’ s court-mandated discussion of County groundwater regulationsfailsto
include critical information regarding Napa County’ s groundwater ordinance.

1 THE REVISED SED FAILS TO LAWFULLY IDENTIFY THE SIGNIFICANT
ENVIRONMENTAL IMPACTSCAUSED BY POLICY INDUCED INCREASESIN
GROUNDWATER USE.

CEQA'’s first core requirement is to identify and disclose to the public the significant
environmental effects of government action. (Laurel Heights |, supra, 47 Cal.3d at p. 400; Public
Resources Code 88 21002.1; 21061; 21081.) The determination of “significance’ then drivesthe
remainder of the CEQA process. For example, if an initial study finds that impacts will not be
significant, further environmental review under CEQA isnot required. CEQA Guidelines, 815143
[effects dismissed in an Initial Study as clearly insignificant and unlikely to occur need not be
discussed furtherinan EIR].) Conversely, wherethereisa* reasonablepossibility” that asignificant
effect will occur, preparation of an EIR is required. (Citizens for Responsible Equitable
Environmental Development v. City of Chula Vista (2011) 197 Cal.App.4th 327, 331 [an EIR must
be prepared when there is substantial evidence in the record to support a fair argument that the
project may have a significant effect on the environment].)

Similarly, where an EIR finds that an impact is not significant, the EIR need not identify or
disclose mitigation measures to reduce that impact, and where an EIR finds that an impact is
significant, the EIR must identify and disclose mitigation measures to reduce it as much as is
feasible. (Mountain Lion Foundation v. Fish & Game Commission (1997) 16 Cal.4th 105, 127,
citing CEQA, 8 21080.5, subd. (d)(3)(A); 8 21002 [To effectuate its environmental protection
mandate, CEQA requires agenciesto identify and analyze “ alternativesto [a] proposed project and
mitigation measures to minimize significant adverse environmental effects.”]; see also, Public
Resources Code § 21081.)
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a. The 2008 SED clearly disclosed that Policy-induced increases in groundwater
use will cause significant impacts.

The 2008 SED clearly disclosed that the Policy’ simpacts on streamflow and other resources
would besignificant dueto ther Policy’ seffect of increasing the use of groundwater. (See AR 1882-
1887.) The 2008 SED found:

Q) Adoption of the Policy threatens over 100 distinct, potentially significant adverse
impacts resulting from six types of actions that people are likely to take in response to the
Policy. (AR 1917-1978.)*

2 Theseactionsare (1) increased groundwater pumping, (2) increased diversionsunder
riparian rights, (3) increased reliance on alternative water sources, (4) modification of
existing onstream dams, (5) removal of existing onstream dams, and (6) construction of
offstream storage facilities. (AR 3.)

3 Each of these actionsresult in numerous distinct significant environmental impacts.
(AR 1885-1904.)

4 Implementation of the Policy may giveriseto increased groundwater extraction and
use because the proposed Policy’ s requirements for appropriations of surface water could
lead some affected persons to obtain water supplies under other bases of right, including
from sources other than surface water bodies. Additionally, diverters may chooseto obtain
water supply from other sourcesif the application of the Policy requirementsto a particular
water right application reveal sthat thereisinsufficient surfacewater to supply the applicant.
(AR 1882, 11760.)

5) Increased groundwater extraction and use in response to the Policy threatens
numerous distinct significant environmental impacts in thirteen different resource areas:
aesthetics, agricultural resources, air quality, biological resources, cultural resources,
geology and soils, hazards and hazardous materials, hydrology and water quality, land use
and planning, noise, recreation, transportation and traffic, and utilities and service systems.
(AR 1885-1887.)

(6) Of particular importance, increased groundwater extraction can reduce surfacewater
flows when groundwater is hydrologically connected to surface water. Increased pumping
of interconnected groundwater could reduce stream flows in the spring and summer, which
are critical periods for fish habitat. (AR 2609.)

@) Reduced surface water flows, particularly summer flows, significantly impact (1)
biological resources, by harming riparian vegetation or degrading habitat for sensitive

! The administrative record for the Policy lodged in Living Rivers Council v. Sate Water Resources
Control Board; Alameda Superior Court Case No. RG-10-543923 is cited as “ AR [bates page].”
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species; (2) water quality, by adversely altering water temperature and increasing pollutant
concentrations due to reduced dilution; and (3) recreational opportunities. (AR 1886-1887.)

(8 Increased groundwater use can lower the groundwater table. (AR 1885.)

9 In addition to harming anadromous salmonids and their habitat, lowering the water
table adversely impacts (1) agricultural resources, by reducing water available to
non-irrigated cropsthat rely on groundwater for soil moisture and resulting in reduced crop
yield (ibid.); and (2) hydrology, by reducing the production rates of nearby wells (AR 1886).

(10) Reliance on groundwater may significantly impact utilities and service systems
through expansion of existing water and energy delivery systems. (1bid.)

b. TheRSED PresentsConfusing“ Conflcting Signals’ Regarding Whether Policy-
induced Increasesin Groundwater Use Will Cause Significant | mpacts.

In response to the writ of mandate, the Revised Policy and Revised SED appear to partially
retract some of the clear disclosures madeinthe 2008 SED. Asaresult, the SED no longer contains
a clear disclosure of the significance of environmental impacts attributable to Policy-induced
increasesin groundwater use. Therefore, the new documentsisnot informationally sufficient under
CEQA.

For example, both the 2008 SED and the Revised SED state that increased groundwater use
by water divertersin response to the Policy will result in significant environmental impacts with
respect to Air Quality, Biological Resources, Cultural Resources, Geol ogy/Soils, Hazards/Hazardous
Materials, Hydrology/Water Quality, Land Use/Planning, Noise, Recreation, Transportation/Traffic,
and Utilities/Service Systems. (RSED at pp. 56-58, 86-87.) However, in the Revised SED, the
description of impacts to Biological Resources, Hydrology/Water Quality, and Recreation is
changed to include the word “ unlikely” and the phrase “ switching to groundwater pumping” (new
language is underscored):

D Biological Resources: “ Although unlikely, under certain circumstances switching to
groundwater pumping Extraction-of-grotnewater could result in reduced surface water

flows, parttedtarty-sammer-fteows-which could harm riparian vegetation or degrade habitat
for sensitive species, particularly if the reduction in surface water flows occurs during the

summer.” (Revised SED at p. 56.)

2 Hydrology/Water Quality: “Construction activities could result in short-term
increases in sedimentation and degradation of water quality. Although unlikely, under
certain circumstances switching to groundwater pumping Extractionof-grounewater could
result in reduced surface water flows, partiettarty-summer-foews,-which could adversely
affect water temperature and increase constituent concentrations due to reduced dilution,
particularly if the reduction in surface water flows occurs during the summer. The
production rates of nearby wells could drop.” (Revised SED at p. 57.)
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3 Recreation: “Although unlikely, under certain circumstances switching to
groundwater pumping Extraction-of-grotnewater could result in reduced surface water

flows, partiettarty-summer-fows,-which could adversely affect recreational opportunities,
particularly if the reduction in surface water flows occurs during the summer. The

production rates of nearby wells could drop.” (RSED at pp. 57-58.)

The revised language regarding the likelihood that these impacts will occur is confusing,
particularly in light of the fact that the Revised SED still concludes the impacts are significant.
(RSED at pp. 56-58, 86-87.) Additionally, asdiscussed in detail below, the RSED’ s assertion that
these impacts could occur only “under certain circumstances [where a diverter] switch[es]” to
groundwater pumping further confuses matters because it suggests that increased groundwater use
would occur when a surface water user voluntarily replaces existing surface water use with
groundwater. Y et, at the same time the RSED retains the 2008 SED’ s disclosure that the Policy’s
impact of increasing groundwater use results when water users either forego applying for asurface
water permit or have such an application denied due to the Policy’s restrictions and then use
groundwater to meet their water supply demand.

In effect, the RSED describes the Policy as both increasing groundwater use (because the
conclusion that the impacts thereof are significant requires some increase in groundwater use
attributable to the Policy) and not increasing groundwater use (due to statements that the impacts
thereof are “unlikely” and would only occur in “certain circumstances’ that are not clearly
articulated in the RSED). This sends a “conflicting signal” to the public and the decisionmakers
regarding the nature of the Policy’ simpacts. (Vineyard Area Citizensfor Responsible Growth, Inc.
v. City of Rancho Cordova (2007) 40 Cal.4th 412, 439 [ The FEIR does not explain the divergence
between its estimates and those in the Water Forum Proposal, or even the FEIR’'s own use of
divergent new surface water supply figures in different portions of its discussion”]; San Joaquin
Raptor Rescue Center v. County of Merced (2007) 149 Cal.App.4th 645, 655-656 [“ By giving such
conflicting signalsto decisionmakers and the public about the nature and scope of the activity being
proposed, the Project description was fundamentally inadequate and misleading.”].)

Moreover, ambiguously downplaying thelikelihood of occurrenceof thesignificant impacts
of Policy induced increases in groundwater use does not alter or reduce the Board' s obligation to
mitigate theseimpacts.?2 “[A]n agency is forbidden to approve a project unlessit finds there are no
significant impacts; or imposes mitigation measures for all significant impacts; or finds mitigation
measures infeasible or within the jurisdiction of another agency.” (Woodward Park Homeowners
Ass'n, Inc. v. City of Fresno (2007) 150 Cal.App.4th 683, citing § 21081, subd. (a); Guidelines, §
15091, subd. (8).) “If the EIR finds that there are significant impacts for which no mitigation
measures are feasible, it must adopt a statement of overriding considerations before approving the
project.” (Id., citing § 21081, subd. (b); Guidelines, 8 15093.) In short, “[t]here are two things an
agency cannot do: It cannot acknowledge a significant impact, refuse to do or find anything else

2 Such impacts include Biological Resources, Hydrology/Water Quality, Recreation, Air Quality,
Cultural Resources, Geology/Soils, Hazards/Hazardous Materials, Land Use/Planning, Noise,
Transportation/Traffic, and Utilities/Service Systems). (See RSED at pp. 56-58.)
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about it, and approve the project anyway. And it cannot acknowledge a significant impact and
approve the project after imposing a mitigation measure not shown to be adequate by substantial
evidence.”® (Id.) In this case, the RSED acknowledges that groundwater-rel ated impacts to these
three resource areas are potentially significant, just as disclosed in the 2008 SED.

C. The RSED’s Reasons for Equivocating on Whether Policy-Induced I ncreases
in Groundwater Use Will Cause Significant Impacts Are Legally Erroneous.

Thereasons given in the Revised Policy and the Supplement to Appendix D of the SED for
eguivocating on whether Policy-inducedincreasesin groundwater usewill causesignificant impacts
are erroneous as a matter of law.

Q) The RSED employs an improper baseline for assessing the impacts of
Policy-induced groundwater diversion.

In assessing the Policy’s impacts, the Board must consider “the reasonably foreseeable
indirect physical changesin the environment that might be caused by implementing the [Policy].”
(Madera Oversight Coalition, Inc. v. County of Madera (2011) 199 Cal.App.4th 48, 90-91, citing
§ 21065 [definition of “project” references a “physical change in the environment”]; Wal-Mart
Sores, Inc. v. City of Turlock (2006) 138 Cal.App.4th 273, 288.)

“In evaluating these potential physical changes, [it is crucial to] properly identify[] the
relevant change, which ‘isidentified by comparing existing physical conditions with the physical
conditions that are predicted to exist at a later point in time, after the proposed activity has been
implemented. [Citation.] The difference between these two sets of physical conditions is the
relevant physical change.” (ld., citing Wal-Mart Stores, at p. 289.) In Wal-Mart Sores, for
example, the agency compared (1) a prediction of development that would occur if an ordinance
banning discount superstores remained in effect with (2) a prediction of development that would
occur without such an ordinance. (Id., citing Wal-Mart Stores, at p. 290.) The court rejected this
analysisaslegally erroneous: because it compared predicted conditions with predicted conditions,
rather than comparing existing conditions to predicted conditions, the agency failed to use existing
conditions to determine the change resulting from the Project. (Id. See also Sunnyvale West
Neighborhood Assn. v. City of Sunnyval e City Council (2010) 190 Cal.App.4th 1351, 1381, quoting
CEQA Guidelines, § 15126.2, subd. (a)[In “assessing the impact of a proposed project on the
environment, the lead agency should normally limit its examination to changes in the existing
physical conditionsin the affected area....”].)

% The Board’ s regul ations echo these requirements. (23 Cal. Code Reg. § 3777, subd. (b)(3) [“The
Draft SED shall include, at aminimum, ... An analysis of reasonable alternatives to the project and
mitigation measures to avoid or reduce any significant or potentially significant adverse
environmental impacts’]; 8 3779.5, subd. (b) [“if the project asadopted will result in the occurrence
of significant effectsthat are not avoided or substantially lessened, the board shall adopt astatement
described in [] Guidelines section 15093 ...”]; 23 Cal. Code Reg. § 3777, subd. (d) [“[a]s to each
impact ..., the SED shall contain ... a statement described in section 15093.”].)



L etter to Jeanine Townsend
Clerk to the Board

April 8, 2013

Page 7 of 29

For purposes of assessing reductions in stream flow reductions due to Policy-induced
increases in groundwater use, the RSED uses a baseline that is purely hypothetical in some cases
and demonstrably false in other cases. Specifically, the RSED discusses the impact assessment
solely in terms of the possibility that the Policy will induce water users to “switch” from surface
water to groundwater. In fact, the new documents use the word “switch” atotal of 60 new times.*
For example, the Revised SED states:

Asindicatedinthe2008 SED, aswitch from surfacewater diversionsto groundwater
pumping also could result in reduced surface flows. The 2008 SED did not explain,
however, that the potential reduction in surface flowsisunlikely. In fact, aswitch
to groundwater pumping is likely to result in less depletion of surface water flows
because groundwater pumping will not ordinarily deplete hydraulically connected
surface water flows on a one-to-one basis, and in some cases the groundwater and
surface water may lack hydraulic connection entirely, or the hydraulic connection
may be indiscernible.

(Supplement to Appendix D, p. 2.)

Theimplicationsof the Board' suse of theterm“switch” (i.e., that Policy-induced increases
in the use of groundwater will replace existing surface water diversions that would then be
abandoned) are not factually true with respect to the unknown number of water users and quantity
of water demand that will be met by new groundwater use dueto either (1) users avoiding applying
for a surface water permit subject to the Policy; or (2) users withdrawing applications for surface
water or having them denied as aresult of the Policy. In both cases, thereis no “switch” from the
actual use of surface water to the use of groundwater, because the new groundwater use does not
“replace” ause of surface water. Obviously, awater users frustrated desire to use surface water
cannot establish avalid baseline condition that assumes the would-be or actual applicant isactually
using surface water. The Board’s contrary assumption is a error of law.®

* The term “switch” was used only once — by a commentor — in the 2008 SED. (Response to
Comments Vol. 2 at p. 6, Comment 23.4.39].)

® There are many more examples of the Board’s reliance on the flawed concept of “switching” in
away that obscures its assumption of alegally erroneous baseline. Several examplesfollow:

. “Surface water diversions have one-to-oneimpacts on surface water flows. Switching from
surface water diversions to groundwater pumping in response to Policy adoption will result in an
equal or lesser volume and rate of depletion in streams hydraulically connected to the pumped
groundwater aquifer. The foregoing assumes an impact ratio less than or equal to 1:1. In streams
affected by groundwater pumping, the volume and rate of surface water flow depletion resulting
from groundwater pumping depends on the location of the well and may be further offset by
associated determining factors....” (Supplement to Appendix D, p. 4.)

. “Depending onthe circumstances, such adelay could causeasignificant reductionin surface
water flows, which could in turn have a significant adverse impact on biological resources, water
guality, or recreation. As discussed below, however, the possible effects of a user switching from
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Thereare, however, acertain number of limited situationswhere the Policy might induce an
actual “switch” from the existing use of surface water to the use of groundwater. Thiswould bethe
unknown number of pending surface water applicationsfor projectsthat arecurrently illegally using
surface water. These are discussed in more detail in section 1.c.(2) below. For now, it is enough
to note that even here, the Board cannot use these project’s current illegal use of surface water as
the environmental baseline, because if the application is withdrawn or denied, the Board will
presumably shut down the existing illegal use of water. (See Evidence Code 8§ 664.) Moreover, it
would be against public policy to allow the Board to createa“higher” baseline by condoningillegal
diversions of surface water.

Also, the 2008 SED’ sanalysis of impactsto stream flow caused by Policy induce increases
in groundwater use was premised on actual knowledge, as documented by Stetson Engineer’sinits
subterranean stream delineation work, that groundwater is often hydraulically connected to surface
streams across the five county area. Since, groundwater use cannot impact stream flow at all inthe
absence of such aconnection, itismisleading to discount the 2008 SED’ sconclusionsby suggesting
that it rested on an erroneous assumption that all increased groundwater pumping may affect stream
flow.

(2 The Board’sfactual assertionsareillogical and irrelevant.

In its attempt to paper over the these baseline problems, the Board makes several illogical
and irrelevant assertions. For example, the RSED states:

It merits note that the majority of pending and future water right filings that would
be affected by the Policy already exist. Currently, project facilities associated with
roughly 90 percent* of pending applicationsin the Policy areaare either completely
or partially constructed, and water diversions associated with these facilities are
likely already occurring. A similar ratio may exist for future applications as well.

Approval of existing projects in accordance with the principles and guidelines
established by the Policy would serve to lessen any ongoing impacts of those

asurface water diversion to aground water diversion are dependent on awide range of variables,
and thereforeit ishighly uncertain whether any particular user who may switch to groundwater will
cause a delay in surface water flow depletion, whether any such delay will cause a significant
reduction in surface water flows, or whether any delayed reduction in flowswill have a significant
adverse impact on the environment.” (Supplement to Appendix D, p. 5.)

. “The foregoing discussion and example demonstrate that the level of significance for a
potential impact to surface water flows attributable to a delay in surface water flow depletion asa
result of diverters switching to groundwater pumping is dependent on site specific circumstances.
In light of the fact that the switch to groundwater as an alternative source of supply islikely to be
limited to lower capacity wellsin the Policy areaand the current lack of known diverters switching
to groundwater as aresult of the 2010 Policy adoption, asignificant impact to surface water flows,
while possible, is highly unlikely.” (Supplement to Appendix D, p. 6.)
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projects on instream flows and fishery resources and will result in an overall benefit
to the environment.

*The estimate of existing diversions associated with pending applications in the
Policy area(i.e., unauthorized diversions) is based on billing datafrom the Division
of Water Rights electronic Water Rights Information Management System for the
year 2012. TheDivision chargesannual application feespursuant to CaliforniaCode
of Regulations, title 23, section 1063 under specific circumstances, including cases
wherethediversion of water has been initiated before apermitisissued. Out of 255
pending applications in the Policy area, 230 were billed an annual fee in 2012
because the diversion of water, the construction of diversion works, or the clearing
of land where the diverted water will be used or stored was initiated before permit
issuance.

(Supplement to Appendix D, p. 2.)

This*note” isdeeply misleading for many reasons. Asageneral matter, the fact that some
portion of pending (or future) applications for surface water rights ask (or will ask) the Board to
“legalize” an existing unauthorized diversionisirrelevant. All applications must bereviewed under
the Policy’ sstandards and guidelines. If any appropriation, existing or not, would adversely impact
stream flow necessary to protect salmonids and their habitat it may not be authorized. (See 2008
SED Section 6.5.2 [“ Dam owners may have to modify existing unauthorized damsto comply with
the elements of the Policy pertaining to permitting requirements for onstream dams. Existing
unauthorized dams may have to be removed. For these reasons, implementation of the proposed
Policy couldresultin someaffected personsmodifying or removing onstream storage and regul atory
dams and their appurtenant reservoirs.” (emphasis added)].)

Thefirst sentence quoted above (“ It meritsnote that the majority of pending and futurewater
right filingsthat would be affected by the Policy already exist”) isunsupported specul ation and most
likely false, aswell aslegally irrelevant. The Policy has no sunset provision, so the Board has no
idea how many applicationswill be submitted in thefuture. Nor can the Board ascertain how many
and to what extent future applications will include existing diversions. Further, water users who
abandon existing illegal surface water to use groundwater instead account for only a portion of
Policy-induced increases in groundwater use. Policy-induced increases in groundwater use aso
occurs when water users never submit an application for surface water and opt to use groundwater
instead, and where a permit application is withdrawn or denied under the Policy’ s standards and
guidelines and the water user uses groundwater instead. Thus, the remainder of the passage quoted
aboveisirrelevant.

The remainder of the paragraph is also misleading. The second sentence states that
“[c]urrently, project facilities associated with roughly 90 percent* of pending applicationsin the
Policy areaareeither completely or partially constructed, and water diversionsassociated withthese
facilitiesarelikely already occurring.” Asthefootnotethereto explains, however, theidentification
of these 90 percent of applicationsisbased on billing recordsindicating one of three conditions, i.e.,
thediversion of water, the construction of diversion works, or the clearing of land wherethediverted



L etter to Jeanine Townsend
Clerk to the Board

April 8, 2013

Page 10 of 29

water will be used or stored wasinitiated before permit issuance. The Board concluded that 230 out
of 255 applications exhibit one of these three conditions. Yet, the percentage of these 230
applications that actually include an ongoing illegal diversion of surface water is unknown and
unknowable from the billing records.®

This sentence also incorrectly suggests that 90% of the water for which applications are
pending is currently being diverted and/or stored. First, although some applicants possess an
existing illegal diversion and have applied for apermit to “legalize” that diversion and/or storage,
the same applications also seek significant expansions of the amount of water to be diverted.
Several examples of these include:

° Exhibit 2, Application A31549. The applicant has an existing unauthorized (i.e.,
illegal) 30 acre-foot offstream reservoir currently filled with water collected in adraintile
system, and the application seeksto allow diversion from astreaminto the existing reservoir
and the construction of a proposed 70 acre-foot off-stream reservoir. This applicant paid a
section 1063 fee. (Exhibit 2, footnote 5].)

° Exhibit 3, Application A31745. The applicant has four unauthorized existing
reservoirs with atotal capacity of 173 acre-feet. This application seeks a permit to divert
water from a stream into two of the existing reservoirs, as well as the construction and
diversion of water into anew 120 acre-foot reservoir. Theapplicant paid asection 1063 fee.
(Exhibit 3, footnote 5].)

° Exhibit 4, Application A31813. Thisapplicant seeksto enlarge an existing onstream
reservoir from 2 acre-feet to 12 acre-feet and to divert water from a nearby stream to the
enlarged reservoir. The reservoir was constructed in 1971 and the applicant does not
currently divert water from the nearby stream. This applicant paid a section 1063 fee.’

® In response to a Living Rivers PRA request, the Board produced a billing record spreadsheet
containing the information used to determine whether an application (or some portion thereof)
soughtto“legalize” anexistingillegal diversion. (Exhibit 1.) Column E of the spreadsheet indicates
(withasimple“Y” or “N”) whether certain actions had been “Initiated bef[ore] permit

issued.” (Id.) Asexplained inthe Board' sletter, these actionsinclude: (1) the clearing of land for
adiversion or use of water, (2) the construction or partial construction of adam or other diversion
structure, or (3) the direct diversion of water. (Id. at p. 2.) For each application, the spreadsheet
indicateswitha®Y” that one of these actionshad been initiated (without specifying which) and with
an“N” that none of these actionshasbeen initiated. The spreadsheet does not indicate whether any
diversion of water is actually occurring.

"It is also worth noting that in a 2004 declaration submitted in protest to awater right application,
Stan Griffin of Trout Unlimited explained that of 112 application notices that he protested from
1990-2004, 64 applications sought a permit for an already constructed dam or reservoir (several in
fact involve multiple existing on-stream damson the samewaterway). (Exhibit 5, Exhibit 2 thereto,

132.) “In other words, 57% of these applications request retroactive permission.” (Id. (emphasis
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(Exhibit 4, footnote 5.)

Second, some applicants have been charged afee where there is no existing diversion from
astream, but the other conditions of section 1063 are met (i.e., partial construction of the proposed
storage/diversion or clearing of land for use of water). For instance, Application No. A31617 seeks
apermit to divert 35 acre-feet of water from a stream to an existing off-stream reservoir. (Exhibit
6.) The off-stream reservoir was built in 2002 and currently stores water from groundwater wells.
(Id.) Thisapplicant also paid a section 1063 fee. (Exhibit 6, footnote 5.)

Thethird sentence of the above-quoted passage states: “ A similar ratio may exist for future
applicationsaswell.” Thisis pure speculation. Speculation is not “ substantial evidence.”

Moreover, it makes little sense to use pending applications as a gauge for assessing how
diverterswill respond to the Policy because most applicationswerefiled years, even decades, before
the Policy was approved. Indeed, fewer water right application notices have been filed within the
Policy area since the Policy’ s adoption than in any single year over the past decade. Only four
application notices (seeking a permit within the Policy counties) werefiled in 2012, and only three
in 2011. In contrast, 16 were filed in 2010 (all prior to the Policy’s adoption on September 28,
2010), 13in 2009, 11 in 2008, 18 in 2007, 23in 2006, 8 in 2005, 9in 2004, 15 in 2003, 23 in 2002,
261n 2001, and 84 in 2000. Thedramatic drop inthe number of application notices provides strong
evidentiary support for the 2008 SED’ s prediction that the Policy would cause water usersto forgo
applying for a surface water permit and opt to use groundwater instead.

In the fourth sentence of the above-quoted passage, the Board suggests that the Policy will
not result in any adverse impacts because approving existing projects pursuant to the Policy will
lessen theimpacts of existing projects. It states: “[alpproval of existing projectsin accordance with
the principles and guidelines established by the Policy would serve to lessen any ongoing impacts
of those projects on instream flows and fishery resources and will result in an overall benefit to the
environment.” (Supplement to Appendix D, p. 2 (emphasis added).)

This assertion is based on severa illogica assumptions. First, it presumes, prior to
evaluation of the pending applications under the Policy, that the Board will approve the applicant’s
existing illegal diversions. It should go without saying that until the Board makes a decision on
these applications, it has no information on whether it will issue a permit or not. Second, this
presumption ignores the basis for the 2008 SED’ sidentification of the Policy’ s significant impact
on streamflow as aresult of Policy induced increasesin groundwater use, namely, that some water
users will use groundwater rather than apply for surface water or because their surface water
application is denied or withdrawn. Therefore, even if some application are approved, these
applications are not and were never considered by the 2008 SED to be contributing to thisimpact.

added).) Mr. Griffin made the “reasonable assumption that for applications for which [he had] not
protested asimilar pattern or percentage exists.” (1d.) Mr. Griffin made this declaration in support
of a petition urging the Board to comply with A.B. 2121 and complaining to the Board for
condoning illegal diversions.



L etter to Jeanine Townsend
Clerk to the Board

April 8, 2013

Page 12 of 29

As the 2008 SED and RSED explain, “diverters may choose to obtain water supply from other
sources if the application of the Policy requirements to a particular water right application reveals
that there isinsufficient surface water to supply the applicant.” (Supplement to Appendix D at p. 1;
AR 1882 (emphasis added).) So the Board's observation isirrelevant.

Further, when the Board denies a surface water application on the ground that there is an
insufficient amount of water to both protect salmonids and supply the diversion based on the
Policy’ s standards and guidelines, the Board, in essence, appropriates the remaining surface water
to the salmonids that the Policy was enacted to protect. If the applicant “switches’ to adiversion
of interconnected groundwater, the diversion will reduce the amount of water in the stream,
notwithstanding the Policy’ s imposition of “restrictions’ on surface water projects. The impacts
flowing from the groundwater diversion are not “ exchanged” or somehow offset by the reservation
of streamflow for salmonids. Rather, the new groundwater diversion reduces stream flow, contrary
to the Policy’ s purpose, even after it has been determined that all remaining water is necessary to
prevent harm to imperiled salmonid species.?

(©)) I ncreased groundwater useinresponsetothePolicyislikely toadver sely
impact surface flows.

ThePolicy restrictssurface water diversionsto the extent necessary to protect salmonidsand
their habitat (i.e., when no further diversions can be authorized without causing harm to salmonids).
As the RSED states, the “proposed Policy will impose [] restrictions on surface water diversion

8 The only instance in which a “switch” from surface water to interconnected groundwater is not
likely to result in reduced stream flow occurs where awater user choosesto use groundwater inlieu
of exercising a permitted appropriative right. Under Water Code section 1011.5, subdivision (b),
the appropriative right is not thereby lost due to abandonment:

When any holder of an appropriative right failsto use all or any part of the water as

a result of conjunctive use of surface water and groundwater involving the

substitution of an alternate supply for the unused portion of the surface water, any

cessation of, or reduction in, the use of the appropriated water shall be deemed

equivalent to areasonable and beneficia use of water to the extent of the cessation

of, or reduction in, use, and to the same extent as the appropriated water was put to

reasonable and beneficial use by that person. No forfeiture of the appropriativeright

to the water for which an alternate supply is substituted shall occur upon the lapse

of the forfeiture period applicable to water appropriated pursuant to the Water

Commission Act or thiscodeor theforfeiture period applicableto water appropriated

prior to December 19, 1914.
(Water Code, 8§ 1011.5, subd. (b).) Because the right is not forfeited, the surface water will not
become available to another water user for appropriation or claim under another basis of right and,
thus, there is some indication that the surface water forgone in the “switch” may remain in the
stream to offset impacts of the new groundwater diversion. Of course, however, the Policy is not
concerned with existing surface water appropriative rights. Thus, an lega appropriator’s
conjunctive use of groundwater isirrelevant to the Policy’ s impacts.
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projects.” (RSED at pp. 54 (emphasis added).) In these circumstances, increased groundwater use
islikely: “ diverters may choose to obtain water supply from other sources[including groundwater]
if the application of the Policy requirementsto a particul ar water right application revealsthat there
is insufficient surface water to supply the applicant.” (Supp. to Appendix D at p. 1; AR 1882
(emphasis added).)

Almost a third of the 60 most recently noticed applications identify groundwater as an
alternate source of water.? Policy-induced increases in groundwater use adversely impact stream
flow because applicationswill be denied dueto the unavailability of surface water under the Policy,
groundwater is a probable alternative source of water; and pumping interconnected groundwater
depletes stream flow.

Similarly, groundwater diversions initiated in effort to avoid the Policy’s permitting
requirements (including circumstances in which the user simply decides not to seek a permit,
voluntarily ceases an illegal existing surface water diversion, and/or abandons a pending surface
water right application) are likely to reduce stream flow. Asthe Board staff explained:

If pumping continues uncontrolled, then surface water levels would become
depleted, therefore making it extremely difficult to maintaininstream flows. [ ...] For
instance, if the policy gets adopted, the people with water right applications may
decide they don’'t want a water right for surface water, that they instead will pump
groundwater. But if they pump groundwater that is connected to surface water,
surfacewater would become depl eted anyway. Sotheimportanceof regulating these
areasisto fundamentally comply with the directives of the AB 2121 legislation. To
provide for maintenance of instream flows.

If we chose not to put thisinto the policy, then we run into the likelihood that stream
flows would become depleted because we have only approached the solution part
way. We have half a solution, because we choose not to address the possibility of
diverters choosing to pump groundwater instead of complying with the policy. In
order to get rid of that loophole, []staff recommends that the policy contain []
subterranean stream delineations, and [] delineations of [] groundwater
administrative pumping zones.

(AR 7834-7835 [ Staff Notes and Memo re Effect of Groundwater Pumping on Instream Flows and
Subterranean Stream Issue Summary].)

® The application numbers and amount of water sought (in acre-feet) are: A031840 (8 AF);
A031838 (14 AF); A031836 (8.55 AF); A031813 (12 AF); A031804 (17.3 AF); A031791 (1694
AF); A031655 (72 AF); A031629 (12.95 AF); A031632 (40 AF); A031612 (156 AF); A031620 (35
AF); A031618 (15 AF); A031617 (35 AF); A031567 (10 AF); A031549 (100 AF); A031521 (60
AF); A031501 (10 AF); A031465 (60 AF); A031464 (146 AF). Almost another third of the
applicantseither did not answer the question regarding alternative water sourcesor answered“ N/A.”
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The Board now asserts that stream flow depletion caused by water users “switching” to
groundwater pumpingisunlikely because”[c]urrently, the Divisionisawareof only oneprospective
surface water diverter switching to groundwater pumping either as a result of the 2010 Policy
adoption or to avoid water right permitting requirementsin general.” (Supplement to Appendix D,
at p. 6.) However, inlight of the Board’ s decision not to require groundwater diverters within the
Policy areato supply information about new or increased groundwater diversions, thereisno reason
that the Board would “be aware” of a prospective surface water diverter switching to groundwater
pumping unless either (1) the diverter affirmatively withdrew its application or (2) it was so
probabl ethat the groundwater diversion could befromasubterranean streamthat thediverter sought
the Board's counsel.™® Yet, given the absence of any significant consequences for allowing an
application to sit before the Board, there is absolutely no incentive for an applicant to take either
action. Thus, the Board’ s awareness of only one “switching” diverter indicates nothing about the
actual number of existing or potential surface water applicants who are now or will be looking to
groundwater as awater supply in response to the Policy.

4) TheRSED improperly concludesthat groundwater impactsareunlikely
on the ground that it is not an adequate alternative source for large
water agencies.

The RSED contends that Policy-induced groundwater impacts are unlikely because
groundwater would not likely supply all future water needs of large water agencies.

Asdescribed in Appendix D, however, groundwater is not likely to be an adequate
alternative supply source for future large agency demands in the Policy area. Only
small water agencies and self-supplied individuals are likely to rely on groundwater
as an alternative future source of supply. Therefore, delayed surface water flow
depletion caused by larger diverters switching to groundwater pumping is unlikely
in the Policy area.

(Supplement to Appendix D, at p. 6.)

Thislogicisflawedintwoways. First, theimplied conclusion that “large agency” diverters
are not “likely to rely on groundwater as an aternative future source of supply” is based on the
proposition that “groundwater is not likely to be an adequate alternative supply source for future
large agency demands.” Thekey istheword “adequate.” By “adequate,” the document meansthat
such agencies cannot meet al of their water demand from groundwater. Assuming thisistrue, it
doesnot follow that they will not use groundwater to meet as much of their demand asthey can, i.e.,
they are likely to use as much groundwater asit is feasible to obtain.

Second, the final sentence sounds like a conclusion for the entire issue of whether Policy-
induced groundwater diversions are likely to impact stream flow. Itisnot. The*conclusion” says

91nthiscase, it appearsto bethelatter, asthe groundwater well waslocated approximately 20 feet
from the surface water source. (Supplement to Appendix D, at p. 6.)



L etter to Jeanine Townsend
Clerk to the Board

April 8, 2013

Page 15 of 29

nothing about whether the “small water agencies and self-supplied individuals” who “are likely to
rely on groundwater as an alternative future source of supply” are likely to cause “ delayed surface
water flow depletion.” (Supplement to Appendix D, at p. 6.) It also says nothing about whether
the large or small water users are likely to cause “immediate” rather than “delayed” surface water
flow depletion. (Seeid.)

(5) The hydrological and geological bases for the RSED’s reasons for
equivocating are not supported.

On this point, see Dr. Curry’s report at Exhibit 17.

2. THE RSED FAILSTO LAWFULLY IDENTIFY AND DISCUSS POTENTIALLY
FEASIBLE MITIGATION MEASURES TO REDUCE SIGNIFICANT
ENVIRONMENTAL IMPACTSCAUSED BY POLICY-INDUCED INCREASESIN
GROUNDWATER USE.

CEQA'’s second core requirement is to identify and discuss potentially feasible mitigation
measures to reduce the significant environmental impacts caused by government action. (Laurel
Heights|, supra, 47 Cal.3d 376, 400; Public Resources Code 88 21002.1; 21061; 21081.)

Asnoted above, the Policy and SED revisions analyze only one mitigation measurefor this
significant impact, namely, adopting, as new aregulation, Stetson Engineers subterranean stream
delineations as definitive, legally enforceable conclusions regarding the existence and location of
hundreds of miles of subterranean streams over which the Board would then have permitting
authority under Water Code section 1200 in the five counties covered by the Policy. Therevisions
find this mitigation measure to be infeasible.

As discussed below, this finding of infeasibility is based on clear errors of law and is not
supported by substantial evidence. In sections 2.b(1)-(4), this letter describes several additional
mitigation measures that the Board could and should analyze, or adopt, in order to comply withits
legal obligations under CEQA.

a. TheBoard’sconclusion that “ adopting subterranean stream delineations’ asa
mitigation measureisnot feasibleis erroneous as matter of law.

The revisions to the Policy purport to analyze the feasibility of “adopting subterranean
stream delineations’ asamitigation measure. (See RSED at pp. 93-101.) Asathreshold matter, the
Board does not define what such amitigation measure would consist of. Absent aclear description
of the proposed regulation that would “ adopt[ ] the delineation amps’ (Policy Revisions, p.93), itis
impossible to evaluate its feasibility or understand the Board’ s reasons for determining that such
adoption is not feasible.

Nevertheless, the Board advances six reasons in support of its determ