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Gentlemen:

NOTICE Oli' CEASE AND DESIST ORDER PURSUANT TO WATER RIGHT
COMPLAINT 262.0 (32-22-01) WASH CREEK IN PLUMAS COUNTY

The State Water Resources Control Board (SWRCB), Division of Water Rights (Division)
hereby gives notice ofits intent to issue a Cease and Desist Order (CDO) consistent with the
facts and required corrective actions identified in the attached draft Order. The SWRCB is
authorized under the California Water Code section 1831, subdivision (a), to issue a CDO when
it determines that any person is violating, or threatening to violate, any requirement described in
subdivision (d). Subdivision (d) of Water Code section 1831 authorizes the SWRCB to issue a
CDO in response to a violation or threatened violation of any of the following:

(1) The prohibition set forth in section 1052 against the unauthorized diversion or use of
water subject to Division 2 (commencing with section 1000) ofthe Water Code]

(2) Any term or condition of a permit, license, certification, or registration issuedunder
Division 2 of the Water Code.

(3) Any decision or order ofthe board issued under Part 2 (commencing with section 1200)
of Division 2 of the Water Code, section 275, or Article 7 (commencing willi section 13550)
of Chapter 7 ofDivision 7 of the WaterCode, in which decision or order the person to
whom the cease and desist order will be issued, or a predecessor in interest to that pe,son,
was named as a party directly affected by the decision or order.

The Division is recommending this formal enforcement action against Robert A Luciano for the
violation or threatened violation ofthe prohibition against unauthorized diversion and use of
water.

If you disagree with the facts or time schedules for corrective actions of the attached draft CDO,
you may request a hearing before the SWRCB no later than 20 days from the date you receive

I Water Code section 1052, subdivision (a) states that "The diversion or use of water subject to this division other
than as authorized in this division is a trespass."
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this notice. Please note that unless a written request for hearing, signed by, or on behalf of, the
licensee is delivered or received by mail by the SWRCB within 20 days after your receipt ofthis
letter, the SWRCB may adopt the CDO, with the statements of facts and information set forth in
the attached draft Order, without a hearing. (Wat. Code, § 1834, subds. (a) & (b»
This matter requires your immediate attention. California Water Code section 1845 provides that
upon the failure of any person to comply with a CDO issued by the SWRCB, the Attorney
General, upon the request ofthe SWRCB, shall petition the superior court for the issuance of
prohibitory or mandatory injunctive relief as appropriate, including a temporary restraining
order, preliminary injunction, or permanent injunction. In addition, administrative liability may
be imposed for a CDO violation. Water Code section 1845, subdivision (b) states:

I. Any person or entity who violates a cease and desist order issued pursuant to this chapter
may be liable for a sum not to exceed one thousand dollars ($1,000) for each day in
which the violation occurs.

2. Civil liability may be imposed by the superior court. The Attorney General, upon the
request ofthe [board], shall petition the superior court to impose, assess, and recover
those sums.

3. Civil liability may be imposed administratively by the [board] pursuant to section 1055.

Failure to submit the required documents in the specified time frame could result in additional
enforcement actions taken by the SWRCB.

If there are any questions concerning this matter, please telephone Mr. Scott McFarland ofmy
staff at (916) 341-5352.

Sincerely,

Victoria A. Whitney
Division Chief

Enclosure

SMcFarland\lfischer 3.1 0.2004
U :\LicdrvISMCFARLAIluciano c&d not

cc: Robert Hughes
5735 Benbrook Lane
Orangevale, CA 95662

Neil Dion and Jennifer Gladden
P.O. Box 100
Graeagle, CA 96103

Donald Williams
P.O. Box 141
Tahoe City, CA 96145
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STATE OF CALIFORNIA

CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY
STATE WATER RESOURCES CONTROL BOARD

In the Matter of Complaint 262.0 (32-22-0~)
!
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Robert A. Luciano

CEASE AND DESIST ORDER Nq~ 262,3 .

Adopted:

SOURCE: Wash Creek

COUNTY: Plumas County

!\ /'c', -.,

The Siate Water Resources Control Board (SWRCB) i~'lJ\hOriZ~cl tJnd~r Galiforn;~\i(/ater Code
section 1831, subdivision (a), to issue a cease and desi~/,prder (C\;>O) when it detdrmines that any
person is violating or threatening to violate any requirem~Q\ d~scrib\"d in/subdivisiori.Jd). Under .
section 1831, subdivision (d) of the' Water Code, the SWI\'C;:'~ may iSsup a COO in resP'~nse to a violation
or threatened violation of any of the following: /"', ". '. '.. \,

.I \ - '.
I \ \ _ -. \

(1) The prohibition set forth in section 1052 agpiil,st th!! qna(jlhoriz",d. diversion or use of water
. subject to Division 2 (commencing ~ith sectipn, 100'0)\oft~i!\Wat",t Code.'

, . '.' .' \

(2) Any term or condition of a permit, li~e~se, ce:liflcation, oF~egktratjon issued under Division 2 of
, , 1 \ '. ,,_

the Water Code. '. . ': i \' i\ \ \
~"_ \'\- ! i \ / \ \

(3) Any decision or order of the board,issueq und~r ~art i(c;omme()21ng,with section 1200) of
Division 2 of the Water Coq6, Section 275, or/Article 7 (c9mmenf;i~g with section 13550) of
Chapter 7 of Division 7 of/the '?Vater'codl"';iM which decisjon or ot'der the person to whom the '
cease and desist order will by!iSSUl3cl' <;:>r ~ predecessor ifJ interest to that person, was named as
a party directly afi'ected bY~hf decisr~n',~r\~rdftr.· \ "

\ \ \ \ \. \ '\ - ','
On {DATE} and in accordance with t~Ei\provisio~s.of\s·",ction \834?f the California Water Code, the
SWRCB provided notice of the propose'~ Cease\ai;Id Dersist Orqer "gainst Robert A. Luciano, for the
threatened violation and violation of th~ Rrohibitiofl'ag~i~stunautrsic;zed diversion and use of water.

. - '- ~

FACTS AND INFORMATION \\ \ '\\
\ ! ': \ ...

The facts and information upon which this 1IJ6Jice of'ci>as<l.and Desist Order is based are the following:
\ '. I \ '/ .

1. On June 27 and 29, 2001, complainls\vere ;iI~d against RObert A. Luciano by Bob Hughes,
Neil Dione, and Donaid Williams. Th~ i:,omplaihants allege that Mr. Luciano was over irrigating
his property, irrigating land without a wa!!!t rig~t to do so, and had constructed reservoirs without
an appropriative right. /

i,
2. Scott Shapiro, attorney for Mr. Luciano, s\JJ}mitted a response to the complaints. The response

stated that the reservoir was filled from groundwater captured by a French drain system; and all
other water diverted through the reservoir from Wash Creek was regulated under claim of riparian
or pre-1914 appropriative water right. The response also stated that ali other irrigation on the
property was occUrring under riparian and pre-1914 water rights.' As such, Mr. Shapiro claims
that no appropriative right permit is necessary. The Division of Water Rights (Division) records
show that Mr. Luciano fiied Statement of Water Diversion and Use No. 14833 on August 4, 1997
claiming a pre-1914 appropriative right of 51 acre-feet.

1

I Water C de seetio 1052, subdivision a) statesJilltt :'T/ di ,grs~ or s~ pfw'l0r subje<)llo this mvi ion other
SURNAMEimasau orize ;thisdivisioniJ.atr passjif..@.',/t. .¥- );.J >?L~~ ~O \.1
DWR540 ' 3j7/0( 3/C}/cY1 ?/f/oy. ().,I~ o~



Cease and Desist Order 2 Complaint 262.0 (32-22-01)

3. Division staff inspected Mr. Luciano's property on June 27 afJd 28: 2001. The following
observations and conclusions were made as a result of that;fnspection:

/.

(1) A ditch system on Mr. Luciano's property conv~ys "Xa\er from Wash Creek to various '
points throughout the property. The point of divl'rsiop-on Wash Creek consists of iarge
boulders loosely placed to direct flow into thjl aif<;;h. qn,the day of the inspection, the
ditch had a measured fiow of 1,8 cubic fee,lpersecono (<;;fs) just below the point of
diversion and Wash Creek had a measurj3'd .119'" of 5.0'<;;f5 below the point of diversion.
Therefore, Mr. Luciano was diverting about 26 percent 0.1 the flow in Wash Creek.

! \ \

(2) Three reservoirs were observed on Mr. Lut!ano's property,. \Mr. Luciano reportedly built
two of them. Division staff conducted surteys of two reservoirs and determined their
capacities are 1 and 15 acre-feet. ,The thi?d 'r,eservoir is loc~t~d on the eastern edge of
the property. It appeared much 0(d6J and h'i'd an ystimated 'y~pacity of approximately
0.5 acre-foot. The previous owne~ confirmed, t~av'the\small re,servoir on the east end of
the property existed when he purchasep the I~r\i. TJ1e ditch s\(~\em continually feeds
water from Wash Creek into the uppe~mpst re~ervqir (1 acre-fo9t,capacity) which then
spills immediately into the second reser~qir (15',ac;re-feet capacity). Water spilling out
of the 15 acre-foot capacity-reservoir, fi!ls" th,e low, lying contour in'\h:e meadow below
and collects in the older 9~5 acre-fee~,r,:,s~rVpirat,tf1e edge of the ¢roperty. Water
spilling from this reservpir leayes the pri;>pertY\andJlows into Carmichael Creek. On the
days of the inspection"iheditcf( flpwing \nto',th'e uppermost reservoir was measured at
1.3 cfs. No additional',measural),IElJlow\C9Uld!b~, att);!Duted to the French drain system
described by Mr. Luciano'. \ \ \, i ' '.

\\ "';\ \"./ i
t\" \\ .

(3) Mr. Luciano's pr~,,!rty cqri'~ists of, Lilts 1:, 2, ~nd'~ w!tn(n\!he Mohawk Valley Properties
Unit No.2, Phape One' l'r~ threy 19ts co(ryspond,to PI{}cer County Assessor's Parcel
Numbers 133-,120-09,'13:3',120-1'1 and 133-120-10, respectively. Lot 3 appears to be
physically cOJ1tigupusto\wa,sb ,Creli~ while Lots 1 ang· 2 no longer have physical
continuity witfi the strewn. Mr. Luciano was flood-irrigating portions of Lots 2 and 3 via

\ i '. "\ ", , \ \. .

the ditch system on both. day~ of.theinspection. Mr, Williams, one of the complainants
and former oWQ~r of the LU'ci~no proPElrtY. iriformed Division staff that the area being
irrigated by Mr.\~8\ciano o~ ~ot\;,' was n'e:Je)-,!rri~ated during his ownership, which
spanned from 1Q\6~ to 1995. \ \ '\ \,,'

\\ \\\, \/
4. On August 21, 2002, Divisiob ~taff issur~ a'~E(port of e'omplaint Investigation. This report

concluded that: (1) Mr. Luci~no" had not d,enipnstrated the ability to fill the reservoirs with
groundwater; (2) Mr. Luciano ~iC\ not ap~ear t'9 ~ave a valid basis of right to irrigate Lots 1 and 2
that no longer had physical continuity Wit~ \Nash\Creek; and (3) Mr. Luciano appeared to be
diverting water in excess of standkrd irrig'ation pr;'ctices.

\ \. \' V

5. On September 20, 2002, Mr. Sha'pi!\, sUb:mi,tted a response to the report. The response indicated
that Mr. Luciano intended to install',rrlyasUring devices ami col/ect 12 months of uninterrupted
data. The data would be necessarY\ tq ,JerifY that groundwater was used to fill the reservoir and
address the issue of excess diversio~s. FJrther, the response indicated that evidence would be
collected to verify continued use under p(~-1914 rights for irrigation.

\

6. On August 14, 2003, Mr. Shapiro sent the Division a letter summarizing the status of the actions
taken by his client. The letter indicated that several weirs were constructed to obtain accurate
flow data. However, due to weather delays, they were unabie to have an accurate monitoring
system in place before winter.

7. The Division finds that: (1) Mr. Luciano has not submitted evidence to document a pre-1914 right
to irrigate parcels that are not physically riparian to Wash Creek (Parcels 133-120-09 and
133-120-11); and (2) Mr. Luciano has not submitted any documentation of the steps taken to
collect data, summary of data collected, or proposed steps needed to verify groundwater sources
used to fill .the storage reservoirs or regulate and monitor the flow of water through those reservoirs.



Cease and' Desist Order 3 Complaint 262.0 (32-22-01)

In the absence of evidence of an alternative basis of right to lj{ve~, and irrigate the property, the
diversion, storage and use of water constitutes an unauthorjzed ¢iversion and use of water
subject to enforcement action. • !

IT IS HEREBY ORDERED, pursuant to section 1831 thrOUgh'1!l3B~f t,he Water Code, that
Robert A. Luciano shall take the following corrective actions ahd satisfy Ire following time schedule:

\

(2) Civil liability may be imposed by the SUPerior court. The Attorney General, upon the request of
the SWRCB, shall petition the su~erior court tei impose, assess, and recover those sums.

(3) Civil liability may be imposed administratively by'the SWRCB pursuant to section 1055.

STATE WATER RESOURCES CONTROL BOARD!
/

Victoria A. Whitney, Chief
Division ofWater Rights

Dated:

SMcFarlandllfischer 12.18.2003
U:lLicdrvISMCFARLAllucianoCDO-ORD


