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2. All motions for suppression of al-
leged confessions or other statements
are denied. '

3. A decision on defendant Corcino’s
motion for severance will not be made at
this time but will be reserved for consid-
eration during the course of the trial

4. Defendants Ruiz’'s and San Kitts’
motions for severance are denied;

Provided, however, that written state-
ments inculpating other defendants will
not be received into evidence; nor will
testimony as to oral statements tending
to the same result;

But provided further, that any party
may request an in camern hearing at
which he may show thaf edited written
statemenis should be admitted in this
case.
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PYRAMID LAKE PAIUTE TRIBE OF
INDIANS, Plaintiff,
v.
Rogers C. B. MORTON, Secretary of the
Interior, Defendant.
Civ. A, No. 2506-70.

United States District Court,
District of Columbia.
Nov. 8, 1972,

As Amended Nov. 29, 1972,

Supplemental Opinion Feb. 20, 1973,

Indian tribe brought action chal-
lenging regulation issued by the Secre-
tary of the Interior with respect to di-
version of water from river flowing into
reservation, and seeking a declaration of
rights and affirmative injunctive relief.
The District Court, Gesell, J., held, inter
alia, that where suit brought by Indian
tribe was pending and tribe had asserted

wellfounded rights in waters flowing
info reservation and feeding lake upon
which tribe depended for its livelihood,
it was not the function of the Secretary
of the Interior in determining how much
water could be diverted for irrigation
purposeg prior to reaching the reserva-
tion, under applicable court decrees and
contract with irrigation district, fo at-
tempt an accommodation based on a
“judgment call”; rather, burden rested
on the Secretary to justify with preci-
sion any diversion of water from the
tribe and to insure, to the extent of his
power, that all water not obligated by
court decree or contract with the district
go into the lake.

Order accordingly,

1, Indlans €=2%(6)

Where the Secretary of the Interior,
prior to issuance of regulation specify-
ing how much water could, under court
decrees and contract with irrigation dis-
trict, be diverted from river prior to
peint where it flowed into Indian reser-
vation and fed lake relied upon by many
Indians for their livelihood, had before
him various written recommendaticons
from interested agencies and experts but
did not accept any particular recommen-
dation, and where record, in action by
Indian tribe challenging the regulation,
was deveid of any explanation or in-
dication of factors taken into aceount,
the Government failed to meet its bur-
den of establishing that the Secre-
tary’s decision was anything but arbi-
trary. 5 U.S.C.A. § 706.

2. Indizns =10, 24
‘Where. guit brought by Indian tribe

was pending and tribe had asserted -

well-founded rights in waters flowing
into reservation and feeding lake upon
which tribe depended for its livelihood,
it was not the function of the Secretary
of the Interior in determining how much
water could be diverted for irrigation
purposes prior to reaching the reserva-
tion, under applicable court decrees and
contract with irrigation district, to at-
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tempt an accommodation based on a
“judgment call”; rather, burden rested
on the Secretary to justify with preci-
sion any diversion of water from the
tribe and to insure, to the extent of his
power, that all water not obligated by
court decree or contract with the district
go into the lake, 5 U.8.C.A. § 706.

3. Indians &=3

The conduct of the United States as
disclosed in the acts of those who repre-
sent it in dealings with Indians, should
be judged by the most exacting fidu-
ciary standards. 25 U.S.C.A. §§ 174,
- 476; 43 U.8.C.A, § 614e.

4. Indians €&=3

Government undertakings with In-
dians are to be liberally construed to the
benefit of the Indians.

5. Indians €10, 24

It was not enough for the United
States to agsert water and fishing rights
of Indian tribe by filing suit in the
United States Supreme Court; rather,
the Secretary of the Inferior in author-
izing diversion, pursuant to court de-
crees and contract with irrigation dis-
trict, of waters which would otherwise
flow into reservation was obliged to ex-
ercise his statufory and contractual au-
thority to the fullest extent possible in
recognition of his fiduciary duty to the
tribe and to formulate a closely devel-
oped regulation that would preserve wa-
ter for the tribe,

6. Indians &=10

Where divergion of water from riv-
er which flowed into Indian reservation
was governed by two overlapping court
decrees, the Secretary of the Interior, in
promulgating a regulation governing the
amount of diversion for a particular
vear, was obliged to take both decrees
into account rather than to rely solely on
the larger quantities provided by one of
the decrees. 5 U.S.C.A. § T06.

7. Indians 10, 24
In light of trust responsibilities of
the Secretary of the Interior to Indian

tribe, and under contract between Secre-
tary and irrigation distriet giving the
Secretary right to require the district to
conduct its affairs in a nonwasteful
manner, failure in regulation gpecifying
amount of water which could be diverted
to irrigation district from river at point
before river flowed into reservation and
fed lake upon which tribe depended for
ity livelihood to take adequate steps to
prevent improper and wasteful use of di-
verted water constituted agency action
unlawfully withheld and unreasonably
delayed, within statute authorizing court
to compel such agency action. 5 U.8.C.
A, §T06(1).

8. Indians €=10, 24

In promulgating regulation pur-
suant to court decrees and under con-
tract with irrigation district specifying
amount of water which could be diverted
during year to the distriet from river
which flowed into Indian reservation
and fed lake upon which Indians depend-
ed for their livelihood, the Secretary of
the Interior was obliged, in light of his
trust responsibilities to tribe, to provide
effective means, as authorized by his
contract with the distriet, to measure
water use, minimize unnecessary waste
and delivery of water fo land not en-
titled under the decrees, and to assure
compliance by the distriet.

9. Indians =10

Where management of waters
stored in reservoir would have effect on
amount of water received by lake in res-
ervation on which Indian tribe depended
for their livelihood, ambiguous contract
between the Bureau of Reclamation and
the United States Forest Service with
respect to the reservoir, made without
consultation with the tribe, could not be
interposed as an obstacle to the lake re-
ceiving the maximum benefit from the
regervoir which might be available un-
der reasonable and proper interpretation
of court decrees; in this respect, the
trust obligations of the Secretary of the
Interior to the tribe were paramount.
b5 U.8.C.A, § 706.
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10. Indians €10

"New construction programs to be fi-
nanced with Government funds not yet
appropriated, effective several years in
the future, would not suffice to matisfy

trust obligations of the Secretary of the.

Interior to assure delivery of sufficient
water to lake within Indian reservation
to maintain level of lake, nor obligation
to comply with applieable court decrees.
5 US.C.A. § 708,

——————

Robert S. Peleyger, Boulder, Colo.,
Robert D, Stitser, Reno, Nev., Reid Pey-
ton Chambers, Los Angeles, Cal, L.
Graeme Bell, ITI, Washington, D. C,, for
plaintiff.

Donald W. Redd, Douglas N. King,
Department of Justice, Washington, D.
C., for defendant.

MEMORANDUM OFPINION

GESELL, District Judge.

This is an action by a recognized Indi-
an tribe challenging a regulation issued
by the Secretary of the Interior. The
matter came before the Court for trial
without a jury following an extended pe-
riod of pretrial activity during which is-
sues were narrowed and efforts to re-
solve the controversy by negotiation
failed, Claiming that the regulation
should be set aside as arbitrary, eapri-

cious, and an abuse of the Secretary’s

authority, the Tribe invokes applicable
provisions of the Administrative Proce-
dure Act, 5 U.8.C. § 706. A declaration
of rights and affirmative injunctive re-
lief is also sought on the ground the
Secretary has unlawfully withheld and
unreasonably delayed required actions, b
U.8.C. § T06(1).

The Court’s jurisdiction to review the
challenged regulation under the Admin-
istrative Procedure Act is not contested.
The Tribe is an aggrieved party directly
affected by the regulation and is pro-
ceeding in good faith. The controversy
is ripe and immediate. All administra-
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tive remedies have been exhausted and
the Secretary’s action is final.

The regulation was signed by the Sec-
retary on September 14, 1972, appears
in the Federal Register, 37 Fed.Reg.
19838, and became effective November
1, 1972, Tt is designed to implement
pre-existing general regulations! by es-
tablishing the basis on which water will
be provided during - the succeeding
twelve months to the Truckee-Carson Ir-
rigation District, which is located in
Churchill County, Nevada, some 50 miles
east of Reno. The Tribe contends that
the regulation delivers more water to
the District than required by applicable
court deerees and statutes, and improp-
erly diverts water that otherwise would
flow into nearby Pyramid Lake located
on the Tribe's reservation.

This Lake has been the Tribe’s prinei-
pal source of livelihood. Members of

" the T'ribe have always lived on its shores

and have fished its waters for food.
Foliowing directives of the Department
of Interior in 1859, which were con-
firmed by BExecutive Order signed by
President Grant in 1874, the Lake, to~
gether with land surrounding the Lake
and the immediate valley of the Truckee
River which feeds into the Lake, have
been reserved for the Tribe and set
aside from the public domain. The area
has been consistently recognized as the
Tribe's aboriginal home, See United
States v. Sturgeon, 27 F.Cas. 1357,
No. 16,413 (D.Nev.1879), aff'd, 27 F.
Cas. 1368; United States v. Walker
River Irr. Dist., 104 F.2d 334 (9th Cir.
1989).

Recently, the United States, by -origi-
nal petition in the Supreme Court of the
United States, filed September, 1972,
claims the right to use of sufficient wa-
ter of the Truckee River for the benefit
of the Tribe to fulfill the purposes for
which the Indian Reservation was creat-
ed, “including the maintenanec and pres-
ervation of Pyramid Lake and the main-
tenance of the lower reaches of the

1. 43 C.F.R. § 418 (1972).
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Truckee as a natural spawning ground
for fish and other purpoges heneficial to
and satisfying the needs” of the Tribe.
United States v. States of Nevada and
California, (No. 59 Original, October
Term 1972), complaint at 14,

Appended to this Memorandum Opin-
ion i3 a map which shows the available
gources of water supply in relationship
to Pyramid Lake and the District. The
area involved is a water shortage area
characterized by seasonal and yearly
variations in available supply. Benefi-
cial irrigation for farming and other
uges within the District are accommeo-
dated through some 600 miles of main
water ditches and drains and the water
is ultimately parcelled out through 1,500
delivery points. The water fed into this
system comes from the Carson River fol-
lowing storage in Lahontan Reservoir
and by diversion of water from the
Truckee River at Derby Dam where it
passes through the Truckee Canal to be
" gtored in the Lahontan Reservoir for
subsequent or simultaneous release.
The Secretary entered into a contract
with the District in 1926 and this con-
tract is still in effect (Def, Ex. 2).

As the map so clearly shows, any wa-
ter diverted from the Truckee at Derby
Dam for the District is thereby prevent-
ed in substantial measure from flowing
further north into Pyramid Lake. The
Lake is a unique natural resource of al-
most incomparable beauty. It has no
outflow, and as a desert lake depends
largely on Truckee River inflow to make
up for evaporation and other losses. It
is approximately five miles wide and
twenty-five miles long ahd now has a
maximum depth of 835 feet. Although
the Lake has risen a few feet in recent
years, it has dropped more than 70 feet
since 1906. A flow of 385,000 acre feet
of water per year from the Truckee Riv-
er into the Lake i3 required merely to
maintain its present level. The de-

2. Native fish which mnaturally spawn in
the Truckee ean no longer do this and the
Lake must be stocked at least until 1974 .

creased level and inflow have had the ef-
fect of making fish native to the Lake
endangered protected species, and have
ungettled the erosion and salinity bal-
ance of the Lake to a point where the
continued utility of the Lake as a useful
body of water is at hazard.?

The regulation under attack is the
most recent of a series of regulations is-
sued from year to year since 1967 pur-
suant to general policies established by
the Secretary (see 43 C.F.R, Part 418
(1972) and Def. Ex. 3). The Tribe con-
tends that the Secretary’s action is an
arbitrary abuse of discretion in that the
Secretary has ignored his own guide-
lines and failed to fulfill his trust re-
sponsibilities to the Tribe by illegally
and unnecessarily diverting water from
Pyramid Lake,

The focus of the inguiry has been to.
determine whether the 278,000 acre feet
of water which the regulation contem-
plates will be diverted from the Truckee
River at Derby Dam may be justified on
a rational basis. This determination
must be made in the light of three ma-
jor factors which necessarily control the
Secretary’'s action: namely, the Secre-
tary’s contract with the Distriet, certain
applicable court decrees, and his trust
regpongibilities to the Tribe. The Secre-
tary and the Tribe are in substantial
agreement that these are the factors to
be weighed. The issue, therefore, comes
down to whether or not the Secretary’s
resolution of conflicting demands creat-
ed by these factors was effectuated arbi-
trarily rather than in the sound exercise
of discretion.

[1] The Court has carefully re-
viewed the processes by which the Secre-
tary arrived at the disputed regulation.
The Secretary had before him various
written recommendations from interest-
ed agencies and experts, including re-
sponsible expert studies presented by the

when construetion to permit the fish a2gain
to pass into the river for spawning is to
be completed.
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Tribe? There was a wide variation in
these recommendations suggesting diver-
gion of water in varying amounts rang-
ing from 287,000 acre feet to 396,000
acre feet. All purported to be made on
the basis of guidelines and policies pre-
viously set by the Secretary, After re-
viewing these written submissions, the
Secretary conferred with the Assistant
Secretary for Water and Power Re-
sources (with authority over the Burean
of Reclamation) and the Assistant Sec-
refary for Public Land Management
(with authority over Indian Affairs)
and made what one of these Assistants
characterized as a “judgment call,” Itis
affirmatively stated that the Secretary
did not accept the recommendation of
any particular pergson or group. The
record, therefore, is completely devoid of
any explanation or indication of the fac-
tors or computations which he took into
account in arriving at the diversion fig-
ure of 378,000 acre feet. The grounds
of his action are therefore not disclosed
and there is no way of knowing the basis
on which his conclusions rested. Since
the record is as complete on this score
as it ever can be, the Government has
failed to meet its burden of establishing
that this decision was anything but arbi-
trary. See Citizens to Preserve Overton
Park v. Volpe, 401 U.S. 402, 91 S.Ct.
814, 28 L.Ed.2d 136 (1971); Environ-
mental Defense Fund, Ine. v. Ruckel-
shaus, 142 U.8.App.D.C. 74, 439 F.2d
584 (1971): DeVito v. Shultz, 300 F.
Supp. 381 (D.D.C.1969).

[2} Furthermore, while the Secre-
tary’s good faith is not in question, his
approach to the difficult problem con-
fronting him misconceived the legal re-
quirements that should have governed
hig action. A “judgment call” was sim-
ply not legally permissible. The Secre-
tary’s duty was not to determine a basis
for allocating water between the District

3. Commissioner of Indian Affairs, Bureau
of Heclamation, Geological Survey, the
Fish and Wildlife Bureaun, Clyde-Criddle-
Woodward, Ine, and Womdward-Clevenger
& Aasociates, Ine., among others.
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and the Tribe in a manner that hopeful-
ly everyone could live with for the year
ahead. This suit was pending and the
Tribe had asserted well-founded rights.
The burden rested on the Secretary to
justify any diversion of water from the
Tribe with preecision. It was not his
function fo attempt an accommodation,

[} In order to fulfill his fiduciary
duty, the Secretary must insure, to the
extent of his power, that all water not
obligated by court decree or contract
with the Distriet goes to Pyramid Lake.t
The United States, acting through the
Secretary of Interior, “has charged it-
self with moral obligations of the high-
est responsibility and trust, Its con-
duet, as disclosed in the acts of those
who represent it in dealings with the In-
diang, should therefore be judged by the
most exacting fiduciary standards.”
Seminole Nation v. United States, 316
U.8. 286, 297, 62 S.Ct. 1049, 1054, 86 L.
Ed. 1480 (1942); Navajo Tribe of Indi-
ans v. United States, 364 F.2d 320, 176
Ct.Cl. 502 (1966).

[4,5] The vast body of case law
which recognizes this trustee obligation
is amply complemented by the detailed
statutory scheme for Indian affairs set
Torth in Title 26 of the United States
Code.* Undertakings with the Indians
are to be liberally constirued to the bene-
fit of the Indians, and the duty of the
Secretary to do so is particularly appar-
ent. It is not enough to assert the wa-
ter and fishing rights of the Tribe by

_filing a suit in the United States Su-

preme Court.

The Secretary was obliged to formu-
late a clogely developed regulation that
would preserve water for the Tribe. He
wag further obliged to assert his statu-
tory and contractual authority to the
fullest extent possible to accomplish this
result. Difficult as this process would

4. The Secretary’s own regulations recog-
nize his trustee obligations. 43 OFR.
88 418.1(b) and 418.3{a) (1972).

5. H. g, 25 US.C. §§ 174 and 476; see 43
U.8.C, § 614c,
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be, and troublesome as the repercussions
of hiz actions might be, the Secretary
was required to resolve the conflicting
claims in a precise manner that would
indicate the weight given each interest
before him, Possible difficulties ahead
could not simply be blunted by a “judg-
ment eall” calculated to placate tempo-
rarily conflicting claims to precious wa-
ter. The Secretary’s action is therefore
doubly defective and irrational because
it fails to demonstrate an adequate rec-
ognition of hig fiduciary duty to the
Tribe. This also is an abuse of discre-
tion and not in accordance with law.

The record before the Court clearly
establishes the underlying defects and
arbitrary nature of the chalienged regu-
lation. The Secretary erred in two sig-
nificant respects, First, he disregarded
interrelated court decrees, and, second,
he failed to exercise his authority to
prevent unnecessary waste within the
- District. The effect of this is to de-
prive the Tribe of water without legal
justification.

[61 Two decrees of the United
States Distriet Court for the District of
Nevada, known as the Orr Water Ditch
and Alpine decrees, govern the amounts
and conditions under which water shall
be available for beneficial uses in the
District. Maximums of roughly 4.5 acre
feet and 2,92 acre feet measured at farm
headgates are provided in the Orr and
Alpine decrees, respectively. Approxi-
mately 60-75 percent of the water need-
ed to serve the District’s 80,000 acres of
land is covered by the Alpine decree,
and the remaining needed water is cov-
ered by the Orr decree. The parties and
this Court of eourse recognize that nei-
ther the Secretary nor this Court can
adopt or require a regulation that would
infringe upon these decrees, and their
interpretation and application is, in a
numher of respects, uncertain. None-
theless, regardless of ambipuities and
inconsistencies, as the Secretary himself
recognized in his own guidelines and

6, The regulation, even within its four cor-
ners, showed a disregard for clese, care-

354 F.Supp.—17

regulations, 43 C.F.R. § 418.3 (1972), he
was required to take both decrees into
account. The evidence demonstrates
conclusively that the Secretary formulat-
ed the regulation by totally ignoring the
Alpine decree and must have reached
his ealculations by relying solely on larg-
er quantities provided by the Orr Water
Diteh decree.

[7] In addition, the evidence conclu-
pively showed that the regulation is
wholly inadequate to prevent waste
within the District, causing substantial
and wholly unnecessary diversion of wa-
ter from the Truckee River to the ob-
vious detriment of the Tribe. It was
amply demonstrated that water could be
congerved for Pyramid Lake without of-
fending existing decrees or contractual
rights of the District through bhetter
management which would prevent unnec-
easary waste. The amount of exposed
water ean be reduced to limit evapora-
tion. Better management will lessen
seepage and overflow; users can be as-
gessed for water taken; techmiques exist
for measuring water more efficiently at
headgates; land not entitled to water

- under the decrees and contract with the

Digtrict can be prevented from taking
the water; and by the mere employment
of a few individuals the sysiem can be
so policed that it will function on a basis
congistent with modern water control
practices. All of thiz can be accom-
plished in spite of the fact that the Dis-
trict has an antiquated system. Failure
to take appropriate steps, under the cir-
cumstances, by the regulation consti-
tutes agency action unlawfully withheld
and unreasonably delayed when viewed
in the light of the Secretary’s trust re-
sponsibilities to the Tribe, 5 U.8.C. §
T06(1).

Under the contract between the Secre-
tary and the District the Secrefary has
the right to require the Distriet to con-
duct its affairs in a non-wasteful man-
ner but no such action was taken or is
contemplated in the regulation® The

ful maﬁagement and control. The month-
to-month operating criteria set out in the
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operations of the District are not tightly
controlled and water is taken practically
on demand without necessary safeguards
to prevent improper and wasteful use.
This failure to act must be given partic-
ular emphasis since the proof showed
that the Secretary has not in the past
enforeed his prior yearly regulations af-
fecting the District and has acquiesced
in excessive water deliveries to the
farms, Moreover, the absence of effec-
tive enforcement provisions in the chal-
lenged regulation must be considered in
the light of a formal statement by the
District that it will disregard the new
regulation and will divert water as it
chooses by giving instructions to its own
water masters (Def, Ex. 9).

[8] The regulation is arbitrary, ea-
pricious, an abuse of diseretion and not
in accordance with law. A different ba-
gig for determining the amount of water
to be diverted at Derby Dam is required.
There is need to congider appropriate re-
lief, Obviously some standard for regu-
lating the water flow to the District
must be in effect. In the approaching
winter months there will be less strain
than will arise commencing in early
spring. It therefore appears appropri-
ate to permit the regulation to remain in
effect until February 1, 1973, and to di-
rect appropriate action in the interim
which will place the management and
distribution of the water under more ap-
propirate control before serious seasonal
demands become apparent.

Accordingly, the Court directs that on
or before January 1, 1973, the Secretary
shall submit to this Court a proposed
amended regulation which is in conform-
ity with the findings of fact and conclu-
sions of law set forth in this Memoran-
dum Opinion. The amendment shall
provide, among other things, an effec-
tive means to measure water use, to
minimize unnecessary waste, to end de-

regulation wers prepared to accommodate
a diversion of 406,000 acre feet and were
not modified or adjusted when the lesser
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livery of water within the District to
land not entitled under the decrees, and
to assure compliance by the District.
Proper weight shall be given to both the
Orr Water Ditch and Alpine decrees
and the amount of water diverted shall
be wholly consistent with the Secretary’s
fidueiary duty to the Tribe.

{9] In this connection, the Court has
noted that the manner in which the Sec-
retary chooses to manage and commit
water stored in Stampede Reservoir will
have an effect on the situation. Inas-
much as the coniract between the Secre-
tary and the Department of Agriculture
relating to Stampede bears on this as-
pect of the problem, the Court notes that
the contract is ambiguous in its terms
and was made without consultation with
the Tribe. This contract cannot be in-
terposed as an obstacle to the Lake re-
ceiving the maximum henefit from the
upper Truckee flow into Stampede which
may be available under a reasonable and
proper interpretation of the decrees.
The Secretary’s trust obligations to the
Tribe are paramount in this respect.

[10] In the eveni the amended regu-
lation fails to assure at least the deliv-
ery of 385,000 acre feet of water to Pyr-
amid Lake, the Secretary shall accompa-
ny the regulation with a full, detailed,
factual statement of the reasons why
this result has not been achieved, togeth-
er with a specific itemized plan indicat-
ing what further actien will be taken
congistent with the Orr Water Ditch and
Alpine decrees to accomplish this result
in the immediate future. New construe-
tion programs to be financed with Gov-
ernment funds not appropriated, effec-
tive four or five years from now, will
not suffice, '

Counsel shall submit an appropriate
order consistent with these declarationa,
findings of fact and conclusions of law
within ten days.

diversion of 878,000 acre feet was provided.
Thiz alone could save mome 30,000 acre
feet for the Tribe,
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ORDER

This cause having duly come on for
trial on the 24th, 25th and 26th days of
October, 1972, proof having been
presented on behalf of the respective
parties, the parties having appeared by
their respective attorneys, the Court
being fully advised in the premises, and
a Memorandum Opinion dated November
8, 1972, having been rendered inecorpo-
rating the Court’s Findings of Fact and
Conclusions and Declarations of Law, it
is hereby

Ordered, adjudged and decreed that:

1. The Operating Criteria and Proce-
dures for the Truckee and Carson Rivers
for the period November 1, 1972,
through October 31, 1973, promuigated
by the Seeretary of the Interior on Sep-
tember 14, 1972, 37 Fed.Reg. 19838, are
urlawful.

2. Said Operating Criteria and Pro-
cedures are hereby set aside effective
February 1, 1973.

3. The Secretary of the Interior is
directed to submit to the Court on or be-
fore Jaunuary 1, 1978, proposed amended
Operating Criteria and Procedures for
the Truckee and Carson Rivers for the
period ending October 31, 1973, which
shall conform to the Findings of Fact
and Conclusions of Law set forth in the
Court’s November 8, 1972, Memorandum
Opinion.

4. 8aid amended Operating Criteria
and Procedures shall be accompanied by
a detailed explanation of the factors or
computations which the Secretary takes
into account in arriving at the maximum
diversion figure set forth in said amend-
ed Operating Criteria and Procedures.

5.. Said amended Operating Criteria
and Procedures shall be wholly consist-
ent with the Secretary’s fiduciary duty
to the plaintiff and give proper weight
to the maximum farm headgate entitle-
ments of both the Orr Water Ditch and
Alpine decrees.

6. 'Said amended QOperating Criteria
and Procedures shall provide, among
other things, for effective means to
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measure water use, to minimize unneces-
sary waste, to end delivery of water
within the Truckee-Carson Irrigation
District to land not entitled under the
decrees, and to assure compliance by the
Distriet with the amended Operating
Criteria and Procedures.

7. In the event the amended Operat-
ing Criteria and Procedures will fail to
assure the delivery of at least 385,000
acre feet of water to Pyramid Lake for
the twelve months ending Oetober 31,
1973, the Secretary of the Interior is di-
rected to accompany -the Operating Cri-
teria and Procedures with a full, de-
tailed, factual statement of the reasons
why this result has not been achieved,
together with a specific itemized plan
indicating what further action will be
taken consistent with the Orr Wafer
Ditch and Alpine deerees to accomplish
this result in the immediate future.

8. The contract of June 29, 1970, be-
tween the Bureau of Reclamation and
the United States Forest Service (Plain-
tiff’s Exhibit 8) cannot be interposed as
an obstacle to Pyramid Lake receiving
the maximum benefit from the upper
Truckee flow into Stampede Reservoir
which may be available under a reason-
able and proper inferpretation of the ap-
plieable decrees. '

9. Plaintiff shall submit any opposi-
tion to the amended Operating Criteria
and Procedures on or before January 10,
1973. A hearing on the amended Oper-
ating Criteria and Procedures will be
held on Japuary 24, 1973, at 9:30 a. m.

'if requested by either party on or before

January 15, 1973,

MEMORANDUM

During the pendency of this litigation,
the Secretary placed into effect Operat-
ing Criteria to govern the water year
ending October 21, 1973, it being under-
stood that these criteria would be sub-
ject to possible revision and change based
on the determinations of the Court. The
Court has today entered a Judgment and
Order approving different Operating Cri-
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teria which the Court finds more con-
sistent with the Secretary’s legal and
fiduciary obligations to the Tribe. The
parties are in accord with respect to
many aspects of the approved Operating
Criteria, but the Court has had fo resolve
controversies over other substantial por-
tions.

This Judgement and Order is entered
midway in the water year. It will not
be practical to implement fully all of its
provisions by October 81, 1973. Accord-
ingly, the Court has been obliged to rec-
ognize the need for certain interim ad-
judgments. It has directed that the ap-
proved Operating Criteria shall be placed
in full force and effect commencing with
the next water year, November 1, 1973.

For the current water year the ap-
proved Operating Criteria will be gener-
ally applicable and the Seecretary must
take immediate steps to put them into
effect, Since some aspects will require
time to implement, the Court is authoriz-
ing the Secretary fo divert more water to
aid transition,

In selecting 350,000 acre-feet for di-
version during the present water year,
raither than the 288,120 acre-feet speci-
fied for the following water year, the
Court has acceded to the Secretary’s rep-
resentations that this amount will enable
a more gradual transition and in view of
current weather conditions will not sub-
stantially deprive the Tribe of water for
Pyramid Lake. The Tribe hag not ac-
cepted the figure of 350,000 acre-feet, but
did agree that more diversion than 288,-
129 acre-feet should be permitted for the
current year, The Judgment and Order
also makes certain additional changes in
the approved criteria for the immedi-
ate period ahead in recognition of this
larger diversion.

-The Court's role in these proceedings
has focused on the Operating Criteria in
effect gince November 1, 1971. The proof
showed, however, that the Secretary hag
followed the practice of more or less re-
newing similar or identieal criteria from
year-fo-year. As these proceedings have
gone forward, the Secretary has indicated
an increasing willingness to take actions

in aid of Pyramid Lake. While some ad-
justments in Operating Criteria may be
necessary after October 31, 1974, to ac-
commodate changing conditions, there is
no reason to believe from the record be-
fore the Court that the general stand-
ards egtablished by the Court’s Judgment
and Order should otherwise change. The
Secretary’s fiduciary obligations will not
alter and his continuing duty actively
to supervise and upgrade the Newlands
Project and to provide maximum water
for Pyramid Lake will not change. It
is to be hoped that new litigation can be
avoided by the Secretary’s agsiduous at-
tention to his responsibilities in this re-
gard.

JUDGMENT AND ORDER
The Court having filed its Memoran-
dum Opinion of November 8, 1972, after
giving full opportunity to the parties to
fashion appropriate relief and having
congidered the proposed relief of each
party, it is hereby

Ordered, adjudged and deecreed that:

(1) The Seecretary’s Operating Crite-
ria getting forth procedures for coordi-
nating operation and control of the
Truckee and Carson Rivers to provide
service to the Newlands Project now
in effect are arbitrary and an abuse of
his discretion.

(2) The Court declares that Operating
Criteria in the form attached to this
Judgment and Order are necessary and
appropriate to fulfill the Secretary’s fidu-
ciary and legal obligations to the Tribe.

(8) The Secretary shall immediately
publish this Judgment and Order, and
publish and implement and enforce the
attached Operating Criteria for the water
year commencing November 1, 1973, and
for the current water year ending
October 81, 1973, provided, however, for
the current water year only, he may di-
vert up to 350,000 acre-feet for the twelve
months ending October 31, 1978, and he
shall digregard the detailed provisions
of Sections A and B and in lieu thereof
comply with the following requirements;

A(1) 50,000 acre-feet of water pres-
ently stored in Stampede Reservoir will
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be credited to the Truckee-Carson
Irrigation District to be used by it
in the event the water stored in Lahon-
tan Reservoir sghall fall below 80,000
acre-feet and it appears that it is nec-
essary to draw upon this water to meet
the needs within the allowable maxi-
mum total diversion of the Truckee-
Carson Irrigation District for this wa-
ter year.

(2} Subject to the provisions of Sec-
tion A(1), diversions from the Truckee
River for the Truckee-Carson Irriga-
tion District shall be limited to the
needs of the Truckee divigion.

(3) Maximum storage of water in
Stampede Reservoir shall be required.
Releases shall be limited insofar as
possible consistent with existing de-
crees, flood control requirements and
for the purposes of assisting fishery
experiments as approved by the Secre-
tary after consultation with the Tribe
and the Bureau of Sport Fisheries and
Wildlife,

(4) Nothing in this Judgment and
Order shall constitute an interpretation
or modification of either the Alpine or
Orxr Water Ditch decrees, nor shall it be
deemed to affect the rights of any per-
son under either of such decrees, so long
as they remain in effect.

(5) Nothing in the Judgment and Or-
der shall be deemed to prevent any
change in the Operating Criteria that
may be agreed between the parties, in
writing, or ordered by the Court, after
notice,

OPERATING CRITERIA AND PRO-
CEDURES FOR COORDINATED
OPERATION AND CONTROL OF
THE TRUCKEE AND CARSON
RIVERS FOR SERVICE TO NEW-
LANDS PROJECT

The water supply diversions to the
Truckee-Carson Irrigation District from
both the Truckee and Cargon Rivers shall
be limited to the amount needed for ag-
rieultural purposes, not exceeding 288,-
129 acre-feet, if available, for the twelve
months ending Oectober 31, 1974. The
water supply diversions shall be meas-
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ured at the gauging station below La-
hontan Dam and at diversion points
along the Truckee Canal.

Al use of water for power generation
shall be incidental to either agricultural
use or precautionary drawdown or spill.

In satisfying the diversion for agri-
cultural purposes, maximum use will be
made of Carson River water and diver-
siong through the Truckee Canal will be
minimized.

Stampede Reservoir shall be operated
by the United States to provide flood
control, fish and wildlife, and recreation
penefits and to store water for possible
agrieultural use by the Truckee-Carson
Irrigation District. The operation of
Stampede Reservoir will be coordinated
with the operation of Lake Tahoe, Pros-
ser Creek Reservoir, and Boca Resgervoir
to avoid infringing upon the Floristan
Rates or water rights established by ex-
isting degrees and agreements.

In all of the operations, Truckee Canal
will be operated to the maximum extent
practieal with the objective of maintain-
ing minimum terminal flow to Lahontan
Reservoir or Carson River during all pe-
riods except when criteria herein spe-
cifically permits such deliveries. In or- .
der to minimize the rates of fluctnation
in the Truckee River below Derby Dam
the change of flow in Truekee Canal
within any 24-hour period shall not ex-
ceed 50 cubic feet per second or 20 per-
cent of the flow in the Truckee River
below Derby, whichever is greater,

During periods of spill or precaution-
ary drawdown of Lahontan Reservoir,
the District will be charged only with
the predetermined schedule of irrigation
releases to be passed at the gauging sta-
tion below Lahontan Reservoir plus
measured diversions from the Truckee
Canal and Rock Dam Ditch.

The operation of Stampede Reservoir,
Derby Diversion Dam, Truckee Canal,
and Lahontan Reservoir will be con-
ducted in accordance with the following
criteria in order to minimize diversions
from the Truckee River through the
Truckee Canal.
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SECTION A
Truckee Diversion Crilerie

Subject to conditions specified in See-
tion B (Storage Credit at Stampede),
the diversions of water from the Truckee

River into and through the Truckee
Canal will be governed by the following
criteria;

(1) If available, sufficient water will
be diverted into Truckee Canal to meet
direct agricultural requirements along
the Truckee Canal,

(2) Diversions through the Truckee
Canal into Lahontan Reserveir will be
made in accordance with the following
tabulation:

I — — o
. I1f accumulated precipi- Continue Truckee Caual Diversiou to Lzhontan
Operating | tation from Oct. 1 to date Reservoir if storage is less tham upper
month at Tahoe City, Calif. is: 1imit .
Lower 1i:nitl Upper Limit
Koveaber -
-March Inches Elev. Ac.Fe, Elev. ac.FE.
Hovember 1| Less than 5.00 4123.3 60,000 4124.3 63,000
Equal or
Greater than 5.00 4103.6 20,000 4105.8 23,000
Decémber 1j Less than 5.00 4129.3 80,000 4130.1 83,000
’ Batween 5.00 & 10.70 4123.3 60,000 4124.3 63,000
Qirearer than 10.70 4115.4 40,000 4116.8 43,000
Janvary 1 | Tess than 10.70 4138.5 120,000 413%9,1 . | 123,000
Between 10.70 & 16.80 4131.8 99,0060 4132.6 93,000
Greater than 16.80 4123.3 60,0560 4124.3 63,000
February 1| Less than 16.80 4145.8 160,000 %146.3 163,000
Between 16.80 & 22.10 4138.5 120,000 4139.1 123,000
- Greater than 22.10 4129.3. 80,000 4130,1 43,000
March 1 Less than 22.10 4151.8 200,000 6152.2 203,000
. Between 22,10 & 26,10 41441 150,000 6144.6 153,000
Greater thau 25.10 4134.2 100,000 5134.9 103,000
if forecasted runoff plus
existing storage on April 1
is:
April-
October Ac.Pt. Elev. Ac,Ft. Elev. Ac.Ft,
April 1 Greater than 350,000 No diversion to Lahontan thru October
Between 250,000 & 350,000 4154.3 220,000 4154.7 223,000
Less than 250,000 4159.8 270,000 4160.1 273,000
May 1 Between 250,000 & 350,000 4151.8 200,000 4152.2 203,000
lLess than 450,000 .4162,6 360,000 4162.8 303,000
June 1 Between 250,000 & 350,000 4144.1 150,000 4144 .6 1£3,000
Leas than 250,000 4157.7 250,000 4158.1 253,000
July L Between 250,000 & 350,000 4134.2 160,000 4134,9 103,000
Less than 250, 000 4145.8 160,000 4146.3 163,000
August 1 Between 250,00 & 350,000 4129.3 80,000 4130.1 83,000
Less than 250,000 4131.8 90,000 4132.6 93,000
Sept 1 Less than 350,000 4119.7 50,000 4120,8 53,000
October 1 | Less than 350,000 - 4115.4 40,000 4116.8 43,000

{. Mruckee Canal Diversion to Lahontan Reservoir should be started only when storage recedes

below lower limit.
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SECTION B
Storage Credit at Stampede

As a means of minimizing the diver-
sions of Truckee River water for use
on the Carson Division of the Truckee-
Carson Irrigation District or for stor-
age in Lahontan Reservoir and at the
same time ensuring that the District
shall receive exactly the same total
amount of water for its beneficial use
as otherwise, the following modifications
shall be applied to the eriteria in Section
A (Truckee Divergion Criferia):

(1) The storage levels in Lahontan
Reservoir specified as limits for starting
and stopping diversions of water for
storage in Lahontan or use on the Car-
son Division shall be converted to acre-
feet and applied to the sum of water in
storage at Lahontan Reservoir and water
in Stampede Reservoir credited to the
Truckee-Carson Irrigation Distriet nsing
the most up-to-date area-capacity curve
for each reservoir,

(2) The comhbined storage facilities
on the upper Truckee River will be op-
erated in a manner consistent with the
applicable decrees and so as to maintain
the Floristan Rates with the objective
of maximizing the accumulation of stor-
age in Stampede Reservoir.

(3) Whenever there iz an adequate
amount of uncommitted water in Stam-
pede Reservoir the Truckee-Carson Ir-
rigation Distriet shall forege the diver-
sion of water into the Truckee Canal for
atorage in Lahontan Reservoir or for use
on the Carson Divigion and shall accept
credit in Stampede Reservoir for the
amount of water it otherwise would have
diverted. TFor the purposes of this sub-
gection, an adequate amount of uncom-
mitted water (consisting of not less than
50,000 acre-feet) will be deemed to have
accumuiated in Stampede Reserveir mo
later than February 1, 1974,

{4) The sum of the amount of water
- gtored in Lahontan Reservoir plus the
amount of water stored in Stampede
Reservoir and credited to the Truckee-
Carson Irrigation District shall not be
allowed to exceed the storage capacity
of Lahontan Reservoir below elevation
4163.67 feet above mean sea level (317,-
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300 acre-feet), and this limit shall be
preserved, if necessary, by the reduction
of credit in Stampede Reservoir, When
the amount of water credited to the
Truckee-Carson Irrigation Distriet ig so
reduced, the amount of that reduction
shall be credited for the purpose of main-
taining the minimum rates of flow below
Derby Dam provided in Section B(7) of
these Operating Criteria and Procedures.

(5) Whenever the water surface eleva-
tion of Lahontan Reservoir is at or below
elevation 4129.28 feet (80,000 acre-feet)
above mean sea level during the irriga-
tion season, water will be releaged from
Stampede Reserveir to be diverted into
and through the Truckee Canal for agri-
cultural use by the Truckee-Carson Irri-
gation District in either or both the
Truckee and Carson Divisions. The total
amount of the releage ghall be limited to
the lesser of the amount credited fo the
Trackee-Carson Irrigation District or
the amount needed to supplement the
80,000 acre-feet of water in Lahontan
Reservoir to meet the remaining seasonal
agricultural requirements of the
Truckee-Carson Irrigation District.

(6) From TFebruary !, 1974, the Dis-
trict will be credited with an initial
50,000 acre-feet of water in Stampede.
In addition to this amount, the Distriet
will be credited with the accumulated
atorage in excess of 5915.0 feet above
mean sea level (127,600 acre-feet) in ac-
cordance with B(8) above.

¢7) Insofar as possible consistent with
existing decrees and with maintaining
the Floristan Rates and with Operating
Criteria and Procedures Sections B(1)
through B(6), Stampede Reservoir (as
well as the other storage facilities on the
upper Truckee River) shall be operated
with the objective of maintaining the
following minimum rates of flow for
fish, wildlife and recreation purposes in
the Truckee River below Derby Dam
measured at the Nixon gauge:

March 1-May 15 600 cubic feet per second

May 16—September 15 300 cublc feet per second
September 16—February 28 150 cubic feet per second

(8) At the conclusion of the water
year, October 81, 1973, the District shall
retain as minimum carry-over credit in
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Stampede Reservoir for the 1974 water
year the quantity of Truckee River wa-
ter that it would have been able to divert
to Lahontan Reservoir in the absence of
its storage credit at Stampede. In addi-
tion, the Secretary of the Imterior, in
consultation with the Pyramid Xake
Paiute Tribe of Indians and the Bureau
of Sport Fisheries and Wildlife with re-
spect to the requirements of the Pyramid
Lake fishery, will -determine: (1) the
portion of the remaining storage in
Stampede Lake allocated for releases to
Pyramid Lake, and (2) the portion of
the remaining storage in Stampede
Reservoir to be allocated to the Distriet
as additional carry-over storage credit
for the 1974 water year.

(9) Nothing in sections B(1) through
B(8) of these Operating Criteria and
Procedures shall in any way infringe on
or interfere with the flood control func-
tion of Stampede Reservoir.

SECTION C

As a means of insuring that the
amount of water diverted is limited to
that prescribed for beneficial agricultur-
al use, the Truckee-Carson Irrigation
District shali:

(1) Deliver water only to lands for
which the Distriet has in advance estab-
lished to the satisfaciion of the Secre-
tary or his designee that a current valid
water right exists.

(2)- Establish a single water opera-
tions center which will coordinate all
orders for delivery of water to individual
turnouts and which then will dispatch
flows in the distribution systems so as
to meet the water orders with minimum
gpill from the distribution system.

(3) Permit only authorized District
employees to open and close individual
turnouts and operate the distribution
gystem facilities.

(4) Establish and operate sufficient
stations for the measurement of all
surface waters flowing out of the
Truckee, North Carson, and South Car-
son Divisions.

(5) Initiate immediately a program
for improving the measurement of the
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amounts of water delivered to individual
turnouts. The program shall include
the installation of measuring devices on
at least 10 percent of the total turnouts
in 1973; the program shall concentrate
first on the combinations of large users
and currently poor measurements; and
the installed devices must be approved by
the U. 8. Geological Survey and the Bu-
reau of Reclamation.

(6) Submit fo the Project Office of
the Bureau of Reeclamation a monthly
report by the 15th of the following
month for each of the three divisions
showing the total water delivery in acre-
feet and the maximum, minimum and
mean daily outflow in cubic feet per
second, Reports showing the amount of
water in acre-feet delivered to each farm
each month during the water year shall
be made at least twice during the calen-
dar year. These reports shall be circu-
lated to the Tribe and the members of
the Truckee-Carson Operating Criteria
and Procedures Committee.

(7) By June 30, 1973, establish a sys-
tem, to become effective November 1,
1973, for charging water users for the
quantity of water delivered to their
turnouts. The system shall be designed:
(a) to provide a reasonable finaneial in-
centive for economical and efficient use
of water; and (b) to produce revenue
against the Distriet’s operation and
maintenance expenses and to assist the
discharge of its debt to the TUnited
States,

SECTION D

(1) Article 32 of the December 18,
1926, contract between the United States
and the District will be invoked by the
Secretary for substantial violations of
these Operating Criteria and Procedures
and the Secretary reserves all other
rights and options to enforee these cri-
teria.

(2) If the Secretary determines that
waste has occurred through negligence
or inattention, after written notice the
amount of such waste shall be deducted
from the District’s allowable maximum
total diversion,
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(3) The District shall not deliver wa-
ter to users who do not comply with all
of the terms and provisions of these Op-
erating Criteria and Procedures. Such
deliveries shall not resume without the
prior approval of the Secretary or his
designee,

(4) The Secretary shall not approve
any applications for transfers of water
rights within the Newlands Project pur-
suant to 43 U.8.C, § 439 unless he finds
that the Distriet is in compliance with
all of the terms and provisions of these
Operating Criteria and Procedures and
that the applicants for such transfers
are in compliance with these Operating
Criteria and Procedures and with the
applicable decrees. Transfers of water
rights shall be restricted to the extent
that there shall be no enlarged consump-
tive uge of water within the lands of the
Newlands Project.

(6) All of the water delivery opera-
tions of the Truckee-Carson Irrigation
District shall be monitored closely by
the Burean of Reclamation. Any and
all violations of the terms and provisions
of these Operating Criteria and Pro-
cedures shall be reported immediately
by the District to the Project Office of
the Burean of Reclamation.

W
0 & KEY UMBER sysTEM
¥

John A, DONAY.D et al., Plaintiffs,
v,
The UNIVERSITY OF MISSIS-
SIFPI et al, Defendants.,
No. WC 70-13.

United States Distriet Court,
N. D. Mississippi, W. D.
Jan. 30, 1973.

Class action was filed against uni-
versity and others by black students who
were facing suspension for a campus dis-
turbance and who alleged, in first count,
substantive and procedural due process
and First Amendment violations and, in
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second and third counts, that the funda-
mental course pursued by university
board of trustees was racially motivated,
that state was maintaining a dual, sezre-
gated system of higher education, and
that the opportunities available to stu-
dents and potential students at predom-
inantly black institutions were grossly
inferior, On motion of defendants to
dismiss, the District Court, Orma R.
Smith, J., held that since no plaintiff
was now enrolled as a student at defend-
ant university, declaratory relief with
respect to the First Amendment allega-
tions would be improper; and gince it
was not shown that plaintiffs were stu-
dents or potential students at predomi-
nantly black schools, they lacked stand-
ing to litigate the allegations of the last
two counts.

Motion granted and complaint dis-
migsed.

1, Courts =300

The “case” and “controversy’ man-
date is a fundamental requirement
which restricts the judicial power to
guestions presented in an adversary con-
text. U.8.C.A.Const. art. 3, § 2.

2. Action €6

An action which has been mooted
by intervening developments lacks the
character of a present, live controversy
between adverse parties with competing
interests, economic or otherwise. TU.S.
C.A.Const. art. 3, § 2.

3. Action €6

Because the district court is power-
less to render advisory opinions on hy-
pothetical questions, a moot issue does
not lend itself to judieial resclution.

4, Action €&=6

issue of the autharity of university,
observing proper safeguards, to disci-
pline black students who disrupted cam-
pus concert in an effort to dramatize
grievances, had previously been adjudi-
cated and no further relief was available
from the district court; therefore, with
respect to elass action which was filed on
behalf of eight black students who were





