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MR. MORROS: We will be on the ~ecord, if

1

2 everybody is ready.

3 By way of introductions, my name is Pete

4 Morros. I am the state Engineer for the State of Nevada.
5 There is one other member of the staff of the State
6 Engineer's Office here today, and that is Mike Turnipseed,

7 who is the chief engineer of the surface-water and
8 adjudication section of the Division of Nater Resources.

9 I have also asked the Federal Nater Uaster to sit with

10 the State Engineer at this hearing, and the record will
11 reflect the presence of Mr. Garry stone r the Federal

12 '\'1a ter Mas ter -

13 The purpose of this hearing is to receive
14 any evidence or testimony concerning three applications
15 to change Truckee River decreed water rights, those

16 applications being 53092, 53093 and 53369. All three
17 applications stand in the name of Westpac Utilities.

18 The rna tter before this hearing today is
19 more or less f~lly set out in the notice dated October
20 4th, 19B9, setting the time and place for this hearing2l Originally, this hearing was scheduled for November 9th,

22 1999, and due to scheduling problems, that date was
23 continued until today, at this time and place.

24 A copy of the two hearing notices, one dated
25 October 4th, 1989, and the second one dated October iOth,
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1 1989, will be combined and entered into the record as
2 State's Exhibit No. i, hearing nO objections, of course.

3 (State's Exhibit i was marked

4 for identification and adrni tted
5 into evidence.)
J~R. r.10RROS: The authority for this hearing

6

7 is set out under NRS 533.365 and 533.375. I might
8 alsO indicate that two of these applications, more
9 specifièaiiy, 53092 and 53093, have been protested,

10 on June l5th/ 1989, by the Truckee CarSon Irrigation

11 District.
12 Application "53369 has not been protested.
13 All three applications have completed the statutory
14 publica tion and pro tes t period.

15 with that, I think 1 will ask for a statement
16 of apgearances on behalf of the applicant Westpac

17 Utilities.
18

MS. OLDHAM: Susan Oldham, counsel for Westpac

19 Utilities.
20
21

MR. MORROS: lrotestants?
MR. HcCONNELL: Lyman Ucconnell, for

22 Truckee Carson Irrigation District.
23

UR. fl1.0RROS: Is there anybody else that is

24 going to want to testify today, or present any evidence
25
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1 or testimony for the record, concerning these "applications?

MR. deLIPKAU: Yes. My name is Ross deLipkau,

2

3 Reno, Nevada. I am here on behalf of Diversified
4 Development i one of the real parties in interest.
MR. MORROS: On which applications?
5

t"'1R. deLIP:KAU: Application 53093. And I

6

7 would alsO iike to make a statement at this point that

8 the application on 53093 seeks 4.33 cfs. The correc~
9 amoun t should read 3. 53 cf s .

MS. OLDHN~: That is correct from my perspective,
10

11 too. We would like to reduce the 4.33 to 3.53.
MR. MORROS: What application" are we talking
12

D about now?
MS. OLDHAM: 53093.

14

MR. McCONNELL: 93 or 92?
15

MS. OLDHAM: Okay. Now, you may be looking--

16

11 The other thing ...fe \"anted to do is take a look at the
18 notice, apparently, and maybe it's--maybe it's the

21 53092 and 53093 i relative to each claim number.
22

MR. MORROS: You mean there is a typographical

23 error, and that 53092 should refer to claim number 633?
MS. OLDHAM: Right. And vice versa: 53093
24
25

should refér to claim number 642.
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MR. MORROS: Well, the Application 53093,

2 the original filed in the office of the State
3 Engineer, refers to a portion of claim 638.

MS. OLDH~~: Does it? Then maybe our ap91ica-

4.

5 tion numbers are incorrect at the top of our--

MR. MORROS: 53092 references claim number

6

7 642, with a diversion rate of 4.33 cfs.
MS. OLDHAM i Okay. Those two are switched.
8

9 then. and our numbers that \.¡ere at--"t.hat we:re put on
10 our applications were incorrect, which may have been

11 why-MR. MORROS: Well, wait a minute, noW.

12

MS. OLDHAM: 092 should be 4.33 cfs, not to

.13

14 exceed 377 acre feet, Fellnagle Ditch.
MR. McCONNELL: That1s correct.

15

16

:-15. ÖLDHAi4.~ Okay. He were incorrect on that.

17 That may change a couple of our exhibits, but we can-18

MR. MORROS: Well, I want to make sure that

19 there is no error on t.he part of the State Engineer iS

20 Office. You are not alleging that?
21

22

MR. deLIPKAU: Absolutely not.
MS. OLDHAM: our mistake.

23 t1R. l'lcCONNELL:" Hell, is there a mistake?
24 Because that is what the ap91ication says, what. you just

25 read.
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MS. OLD~~: Okay. NO~, turning to 53092,

1

2 which I had previously roisreferenced, the 4.33 cfs

3 should be 3. 53 .

MR. MORROS: All right. So the correction

4

'5 that you are indicating for the record .is, you are
6" indicating, for the recorè., that you want to reduce

7 the amount of diversion rate you are seeking to .change

S under Application 53092 from 4.33 cfs to 3.5 efs.; is
9 that correct?
MR. deLIPKAU: 53.
10
MR. MORROS: 3.53.

11

MS . OLDH~1 ~ 3 . 53 .

12

fHl.. MORROS: What about the acre-feet?

13

MS. OLDHAM: That's all correct. "Apparently
decree. It was not

14

15 that was one of the errata in the'

16 properly calculated. But the 3.71 is correct.

(DiscUssion off .the record~)

17

18

19

I'1R. HORROS :

Back on the record.

MR. HOWARD; I am craig Roward, and I am making

20 an appearance as attorney for Caughlin Ranch, another
21 real party in interest. And that is on claim 642 and

22 Applica tion 53092.

23 Since the applicant is westpac, sue Oldham
24 ~iii be handling the testimony, so that we don i t have

2S duplications.
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1

MR. MORROS: All right.

2

MS. OLDHM4: Before we proceed further, we

do have a request. Mr. Hoy, who is the rea 1 party in

3

4 intèrest on 53369, requests that since that application
5 was not protested, that it be granted at the outset of
6 this hearing, so tha t he can take his leave and-7

MR. MORROS: All right.

8

MS. OLDHAM: --not remain the entire proceed-

.9 ing.
10

I~. MORROS: I hav~ no problem with that.

11

MR. McCONNELL: We want to make a public

12 comment, even though we haven' t p~otested.
13

MR. MORROS: No, I understand that.

14

MR. HOY: I am David Hoy r real party in

15 int.erest on Application i:io. 53369, along with my
16 brother Richard, who is present.
17

MR. MORROS: Go ahead, David. Do you want

18 to just go ahead and make a statement for the i:-ecord?

19 if you have got to leave-20

MR. HOY ~ All tnat I would like to say is

21 that it is my understanding that there is no protest

22 as to that application. It is in the best interests
23 to have the water rights transferred. They are not
24 being

used on the property at the present time, and

25 we do defer to Mrs. oldham with respect to the
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1 . technical data that may- be needed or required by the

i State Engineer's office to authorize the transfer.
MR. lo'lORROS: if you ,...ould hold on for just

3

4 a minute t David. Mr. McConnell, do you have any
5 questions you wanted to ask of Mr. Hoy J before he

6 leaves?
MR. McCONNELL: No, I don't think so.

7-

rii.R. f.10RROS: Does anybody else have any

8

9 questions of Mr. Hoy i before he leaves?

10 For the record,. I want everybody to know that
11 I am personally acquainted with David HÒY and Dick

12 Hoy, also i his brother, who is also present. And at
13 this time, if there is anybody who wants to make a

14 motion that I recuse myself as far as this application
15 goes, they can do so at this time.

16 I want the protestants to the other two
17 applications, and any other parties to these proceedings,
18 to be aware of that fact.
MR. McCONNELL: How personally related are

19
20 you:?

MR. MORROS ~ We are good friends, long-time

21

22 good friends.
MR. McCONNELL: It i S pretty hard not to be

23

24 friends with people in Nevada.
MR. MORROS: 1 aSsume, then, that nobody has

25

-
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i any objections if I render a decision in the matter
2 of this application, 53369, as far as the approval or

3 denial, consistent with the statutory criterìa, of
4 coux:se.

5 Mr. Stone, do you have any questions of Mr.

6 HOy?
~1R. STONE: No .

7

8

r-IR. HOY: Thank you very much.

9

MR. MORROS: Thank you, David.
Mr. Arden:

10

'MR. ARDEN: Yes. I don't believe 1 will be

11

11 making-MR. MORROS: State your full name, for the

13

14 record;
r-1R. ARDEN: I'm Richard 'v. Arden. I am here

15

~ today as a real party in interest on claim 6380.
11 Application 53093, represencing Bill Hanifin, Roberts
18 Trust and myself. But I will not be making any statements.

19 Westpac will be giving the testimony.
20

MR. MORROS: BOY, it is just not my day.

21 Mr. McConnell, I will have to fgain give you the
22 opportunity-- I'm personallY acquainted with Mr. Arden

23 and Mr. Hanifin. They are also long-time friends.
24 So I will give you the opportuni ty to make a motion

~ that 1 recuse myself, if you so desire.
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MR. McCONNELL: No, ~e don't have any desire,

1

2 unless it starts getting worse.
3

~1R. MORROS: Let i s go ahead and proceed.

4

MR. deLIPKAU: Could I make one statement?

5 That is, ~ir. Robert HcDonald and his son, Tim, are
6 ba_sicaiiy Diversified Development, and you, of course,

7 as well as everybody in this room knows the McDonalds.
8

r.1R. MORROS: Yes.

9

MR. deLIPKAU: The same cornmen t should be made.

KS. OLDHAM: Can we make the same comment

10

11 for-12

MR. 110RROS; Nell, I am not--

13

MS. OLDH.AM: \'7e don i t have a prob i em .

14

MR. MORROS; I am not that ciosely associated,

is relating to a friendship i not wîth llJ.r. l"1cDonald, as

16 Mr. Hoy, as the Hoy brothers and Rich Arden and Phil

17 Hanifin.

18 I just don \ t want there to be any inference
19 of impropriety on the part of the State Engineer. I
20 wànt all parties to be of that reiationship.

21 It is cert~iniy not going to influence my
22 decision, one way or the other, but anybody that wants

23 the State Engineer to recuse himself from 9a~ticipating
24 in the decision-making process, I will continue to

25 conduct the hearing but designate someone else to make
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1 the decision, if it is 50 desired by any of the parties.

2 (Discussion off the record.)
MR. MORROS: Regarding the transcript, and

3

4 as provided in the notice setting the time and place
5 for this hearing, the cost of transcribing this hearing
6 will' be borne on a pro rata basis by the applicants

1 and the protestants. The State Engineer will require
8 the original and one copy cf the transcript. Anybody
9 else that desires a copy of the transcript will make

10 arrangements with the reporter to receive same.
11

The State Engineer has eight exhibi ts . We

12 have provided a list of those exhibLts and a description
13 of those exhibits, which Exhibit No. i, which is the
14 copy of the notice setting the time and place for this
15 hearing, has alrèady been admitted for the record.

16 Exhibit No. 2 and 2A are copies of Applications
11 53092 and the supporting map to 53092.

18 The exhibit list that I have ha~ded out to
19 everybody refers to Permit No. 53092. That should be

20 corrected to reflect application.

21 Exhibit 3 and 3A are a copy of Application
22 53093 and the supporting map to Application 53093.

23 Exhibit 4 and 4A are copies of the application
24 and map respectively.

25 Exhibit 5 is a copy of the TCID protest to
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Application No. 53092.
2
3

Exhibit 6 is a copy of the protest to Application No. 53093.

4

Exhibit 7 is a copy of a letter dated June

5

15th, 1989, under the signature of Clare Mahannah.

6

Exhibit No. 8 is a map which depicts the approximate

7

location of the points of diversion and place of use

8

of the Truckee River claims that are being sought to be

9

changed under the subject applications.

10
11

Any objections to any of those exnibits

being received into the record at this point?

MR. deLIPKAU: None, Mr. Marros. Could I

12
13

please see a copy of No.7?

14

t.ffi. t10RROS: Certainly.

15

Any objections to those exhibits?

16

MR. deLIPKAU: No.

17

MR. MORROS: - All right. Exhibits ~ through 8 J

IB as I have described them, will be received into the

19 record.

20 (State' 5 Exhibits 2 through 8
21 were received into evidence.)
22

MR. MORROS: Additionally, the State Engineer

23 will take administrative notice of any other records
24 or information in the records of the State Engineer 's

25 Office that might be helpful in making a decision in
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1 this matter.
2 Is there any desire for any opening statements,
3 or do you wan t to just go ahead and ~~oceed with the

4 testimony and evidence?
5

MS. OLDHAM: Just go ahead and proceed.

6

~m. MORROS: All right. The procedure is

7 to allow the protestants to proceed wi th their case

8 first.
9

MR. McCONNELL: How would you I ike to proceed

10 on 533697
MR. MORROS: WeI i , it hå 5 no t been ~rotQs ted.

11

12 If you want to ~ake a statement concerning that applica13 tion, you can go ahead and do so a t this time.
14

MR. McCONNELL: All l:'ight. Basically, our

15 concè.rn i and the -reason I raise the question, our concern
16 is similar but not identical in aii respects to the
11 concerns with the other two applications. primarily
from our diversion at
18 53369 being an upstream diversion

19 Derby Darn presents the question of return flows on a
20 transfer, which -is presented in our e~hibi t as concern

21 number one, in the let ter tha twas submitted as Exhibi t-No. 1.
22 I guess Protestant's Exhibit

23

MR. KORROS: Let the record reflect that we

24 have marked for identification purposes, as protestant i s
25 Exhibit No.1, a copy of a letter dated November 10th,
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i 1989, to Mr. Ross deLipkau, from Clare N. Mahannah,

2 professional engineer, referencing Applications 53092,

3 53093 and 53369.
MR. McCONNELL: I might mention for the record

4

5 that, ~hen we sent this letter to Mr. deLipkau, it .was

6 my impression he was representing the parties in this

7 thing. So, if I misunderstood that, I apologize.
8

HR. deLIPKAU: That is most acceptable. It

9

was delivered to the power company, the applican t, in

10

very quick order.
Fine.

r-iR. McCONNELL:

11

And then the second ~.

,.,hich the ~

12

concern is the insurance that the land of

13

water rights were appurtenant at one time and are

14

appurtenant at this time be no longer irrigated, and

V

16

that there be some assurances that that does not occur. ~
That is our main concern. The issue on return flOWS--~.

17

I understand, and I don i t know how it was handled by

18

the State Engineer in the past, but it has been my

19

understanding that transfers within the Reno-Sparks

20

a~ea have been on a one-acre-Eoot per one-acre-foot

21

basis., with consideration of return flows being taken

22

into account by the return flows from the Reno-Sparks

23

joint-treatment facility.

15

24
25

Application 53369 is a diversion downstream
from .that treatment facility, and nO\'I has historically,
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1 or would have had historic return flows to the system.

2 Our concern, primarily, in regard with
3 return flows is that once the treatment plant issue

4 has been resolved--that is, whether or not the

5 water that is being currently returned to the river
6 through the treatment plant and considered as return
7 flows--is taken out of the river, as the State Engineer

8 is aware, that issue is ín the Ninth Circuit Court
9 of Appeals, with .the Cities of Reno and Sparks taking

10 the position that they need not replace that, water
11 that has been removed from the river, our concern
12 is that if that occurs, that there be some condition

13 on the transfers of these water rights that historic
14 return flows are allowed to remain in the river.

15 We have presented.. in our letter, the request
16 of 50 percent return flows. And that is just based
17 on our understanding of how the Truckee River model

18 is currently analyzing return flows in the Truckee

19 Meadows on the model, approximately 50 percent.

20 So that is the request on condi tion--on
21 number one, wi th regard to the return flows.

22 Condition number two, to ensure that there
23 isn i t a double diversion of the water and land upon
24 which the water was originally applied is no longer
25 irrigated, and assurances that that occurs.
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1 That is pretty much what our concerns are
2 and wha t our public comments would be in re~ard to

3 Application 53369.
4

I migh t say one other thing: It is my

5 understanding, from looking at the applìcatio~l that

6 prior--previously, 290 acre-feet ,.,as "transferred off
"7 of a 424 total right. ~~d this application is askiûg
8 for l14 acre-feet" to be transferred, which would" mean
9 that "total transfer from the :;iroperty \-ioul¿ be 300--

10 404 l which would leave approximatel: 20 acre-feet, I

11 ?resume o~ the ?ro~erty; is that correct?
12

~m.. !~ORROS: Coulè. you res 90r:d to that, liiss

13 Oldham?
14

~s. OLD~N~: Our calculation had 10Ð le~t on

15 that. r~aybe \.¡e should take a r.ü~ute to f i:"ld out ...!hat

16 the difference is.
17

nR. ~ORROS: Hell, it is ii;i.rJortant.

18

r~R. !'~cCOmiELL: If you look. at the applica-

19 tion, I think it pentio~ed that 290 acre-feet have
20 been previously tra~sferred, in the CO~Jnent sectio~s.
21

l1R. ~~OR!IDS: -ç-"ell, '!ìhat the rer-:ar~: sectio:1

22 says, under the a??lication l is that this a??lic~ tio"
23 is supple~ental to Permit 49~i3, fileè June 12th, 1985,

24 which transferred ~~p=oxirnately 290 ac~e-feet, out
25 of a total of ':24 ~cre-feet, held by a??lica~t's ~ra~Lo~sl

ASSOCIATED COURT REPORTERS
OÇFICI"L CQi¡RT REPORTERS
ÇOURTHOUSE. RENO. NEVADA 69504
P"O,~E, i'Oil 78S.4Z6Z

----~ ._-~_.._-..~._.-------~- ------~~-_.._---~~_. ---- --~ - --' --~ - ---- - -- --~--

1
~
__'C

1 Richard E. Hõy ~nd David ~. Hoy, Under claim n~~~e~ 621.
2

As a result of the prior transfer of the land

3 to which the wate~ is apyurtenant--is a~purtenant--

4 is no lo~~er used for aqricu1~ural pu=?oses.

rase

5 ~~d then, Guring 1988, Sier~a had an ave

6 of 50, P,71 residenti~i customers, and ¿elivered a~?Toxi-

7 r,ately 60,855 5.cre-feet of. 'J/'ater. ~.!axir.mro day of
8 delivery was 102.004 million gallons, which is 313.04

9 acre-feet.
10 Do you want to go off the record for just a
11 moment while you discuss that?

12 (Discussion off the record.)
13

~m. MORROS: Let the record reflect that

14 information provided from the State Engineer's Office
15 indicates that Permit 49918 was issued in an amount

16 not to exceed 290 acre-feet per year.
17

MR. McCONNELL: Shall I go on?

18

HR. r.IORROS: Continue, l1r. McConnell.

19

MR. McCONNELL: A question has come up in

20 regard to the applicant's holding of title of water
21 rights i or the actual diversion of water rights. As
22 you are aware, in our procedure, we certify ownership

23 of the applicant to the water rights that are being
24 changed. And it is my understanding that the power

25 company is not the current owner of that water right,
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1 so we want

to have something on the record as to how

2 that procedure is handled, so when the permit is
3 issued, to the power company, so that it is a full
4 understanding from everyone as to how the water right

5 is held.'
6

MR. MORROS: Weii, procedurally, I can

7 indicate for the record, as far as the State Engineer's

8 Office is concerned, that permit won't be issued until

9 title i5 cleared to Westpac Utility, so that should

10 "satisfy your concerns there.
11

riS. OLDHAM: And in this case, this may be

12 one that is provided over to the cities J and under

13 the agreement that we have on file with the State
14 Engineer for water treatment and distribution, it

15 would be certified over to Sierra Pacific. But it is
16 not an actual title transfer.
17

-MR. MORROS: But the title would 'be clear

18 up to one of the parties in the' agreemen t.
19

MS. OLDHAM: Right.

20

MR. MORROS: The lease agreements.

21.

MS. OLDHM1: If you will recall, the IRS,

22 the recent change in the IRS ruling Nill change that,
23 and it is not qoing to be specifically leased over to

24 Westpac, but it is provided to the cities, and then the
25 wa ter treatment distribution agreements, which presently
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1 are on file with the State Engineer i but are being

i amended by the cities i and will be refiled with the

3 State Engineer, will be the documents by which the

4 use of the water is provided.
MR. MORROS: Well, in that case, then, if

5

6 that goes into effect, then the applicant on these
7 change applications--the change applications, are
8 going to be the city or the county i rather than Westpac i

9 is that correct?
10

MS. OLDHAM~ In the future, that's correct.

11

l-1R. ~10RROS i Does that satisfy your concerns

12 on that? It's a procedure

that has been in effect for

13 quite some time. And the lease cannot be terminated

14 without the specific approval of the State Engineer.
15 That's a condition of the lease.
16

HR. McCONNELL: That is a condition of the

17 application, also, and the permit.
18

IlJR. MORROS: \'lell, the title will have to be

19 cleared up, up to, for the sake of discussion, let 's

20 say the City of Reno, the title, as far as ownership
21 of the water right, would be cleared to the City of
22 Reno. Then the City of Reno and Nestpac Utilities

23 enter into a long-term lease, which is, as I recall,
24 a 99-year lease, isn 't it, Mrs. Oldham?
25

MS. OLDHN1: Yeah. The previous transactions
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were 99-year leases. Presently, it's jus~veri

subject to that it can't be transfe~ay without
the approval of the state Engineer.
MR. MORROS: Once that lease is entered"

into,

that water is leased to ~'¡es-l:.pac, then they file a
change application; then, if the permit is issued,

it is issued subject to that lease. The title is

clear; there is no cloud on the title. We won't issue
the permit until the title is clear.

Again, using the City of Reno, j ust fo~
discussion purposes~ the title has to be cleared to

the lessor; is that correct? Or the lessee--lessor.
.MS. OLDHM.l: Ne try not to use the terms

lease or lessor anymore, because that is what the IRS

found to be taxable, was the lease transaction. There
is a right to use the water, that' s-f.lR. MORROS; 1\11 right. vlell, whatever the

case happens to be.
MR. McCONNELL: So tha t the permi t , then i wi i i
be issued in the City of Reno, and then, by some kind
of lease agreement that is filed with the State
Ensineer's Office, that the power--Nestpac Utilities

will serve that water?
MR. MORROS ~ I would assume T if they want to

apply the new procedure in accordance with the IRS's
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1 ruling, what they are going to have to do is transfer
2 ti tle of the" change application over to the ci Ly of

3 Reno~
4 But my point is, you can be assured that that
5 is going to be cleared up to the satisfaction of the

6 State Engineer before any permit is issued.
MR. McCONNELL: I am confidant that will

1

8 occur. I was just trying to' set the record straight
9 on the procedure, so that I fully understood it.

10 Do you want me to proceed noW with 53092
11 and 53093?
12
13

MR. MORROS: Certainly.

MR. McCO~NELL: All right. In our Exhibit

14 No. l, our concern was not with return flows to the

15 District, because 53092 and 53093 are points of use

16 below Derby Dam, in the Wadsworth area.

17 Our concern waS "that those return .l:lo\'I's make
18 up a portion of downstream water users' rights. And
l~ in the future, if there isn't sufficient water in which

20 to make up those rights, then addi,tional \..-ater would
21 have to be bypassed at Derby Dan r which would then
22 interfere with our abili ty to divert water in Derby Dam.

23 So, indirectly, we see that there could be
24 "a possible problem \oJith return flows. If these waters
2S are going ~o be used within the system and the water
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1 returned through the treatment facilities, those return

2 flows will be made up. However, our concern is, as I
3 expressed earlier, with 53369, the condition of the
4 city in regard to its position with return of the

5 water to the river, and the possibility that those
6 waters could be removed without replacement.

7 And under those conditions, then, we are
8 asking that the condition for return flows be placed

9 on this transfer, assuming the water goes through the
10 treatment facilities and is later removed without

11 replacement.

12 Item No.2, since it is roy understanding that
13 these two applications are being transferred from only

14 a portion of the water rights and not the enti re water
15 rights--they are made up of the claims 642 and 638--

16 that there is an assurance that the lands in which the

17 waters are transferred from are no longer irrigated,

1& inadvertently or advertently.

19 No.3, we express concern tha t if water is
20 continued to be transferred from the Wadsworth area,

21 upstream, and water diminished in the use below Derby
22 " Dam, there comes a time when there is a public outcry

23 for instream flows, and so~e ruling is made that requires
24 instrearo flows below Derby Dam, which would affect our

25 ability to divert water.
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i
2

for consideration from the transfers. If that should

3

occur, that a portion of that instreaID flow would be

4

made up of the water right that is currently being

5

irrigated in the area. Once it is transferred upstream,

6

that water wouldn't be available for instream flows

7

below Derby Dam.

8

9

-'

¡

Under those c~rcumstances, we are looking

with the fact that

Item No.4 is our concern

waters that are currently diverted are allowed to flow

10

below Derby is done so with the current state of the

11

conditions of Derby Dam, being a structure that was

12-

constructed in 1903, that water is adequately passed,

13

as water is transferred upstream, andi in this case,

14

some 12 cfs or thereabouts.

15

The water that has to pass Derby wiii be

16

reduced; otherwise i it would be an impact on our

11

diversion right, if we had to pass the same amount of

18

water that we are currently passing, a1 though the waLer

19

is being taken out upstream. It would be a double

20

whammy on our diversion righL, and we are concerned

21

that the ability of the dam and the state of condition

22

of the diversion structure is not such

23

able to regulate the water to such a certain finite

24

degree, so we are asking that the transfer of that

2S

water right be burdened with the p~o rata share of cost

that we will be
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i of ensuring that the water doesn i t pass Derby Dam,

2 because of the transfer upstream is shared by the

3 water rights that are being moved upstream.

4 Our last item was just a concern with the
5 cfs and "the acr"e-footage. We understand that there is

6 a limitation on the acre-footage. nut to exceed, but
as to how the water would be utilized

ï we are not SUre

8 upstream in a cfs manner.

9 And if you took the cfs on a 365-day basis
10 and used it, it would exceed, the acre-foot limit of

1 1 diversion.

12 We are not asking that the applications be
13 denied; we. are asking that if the applications are
14 approved, that they be conditioned upon our concerns.
15

MR. MORROS: Does that conclude your position,

16 Mr. McConnell?
ttR. McCONNELL: I think tha t does.

-17

18

MR. MORROS; Are you going to have any witnesses

19 that you are 99in9 to wanL to testify on behalf of the

20 protestant?
21
'22

MR. McCONNELL: No.
MR. MORROS: Any questions? Do the applicants

23 have any questions of Mr. HcConnell, related directly

24 to "the exhibi t?
25

MR. deLIPKAU: Yes, I think I ~ouid like to
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i ask some questions of Me. McConnell.
MR. MORROS: All right.

2

3 LYI'l.AN l1cCONNELL
4 called as a witness on behalf of the applicants,
S being first duly sworn on oath, was- examined and

6 testified as follows:

7 CROSS-EXAMINATION
8 BY HR. deLIPKAU:
9

Q

Hr. ~cConnell, if it can be proven that there

10 is no adverse effect upon the TCID water rights, would

11 Tein withdraw its protest?
12

A

Currently, or in the future?

13

Q

A t today' 5 - hearing.

14

A

I think that, upon 9resentation of information,

15 we would consider any information that is provided us.
16

Q

Do you know whether or not the Sta te Engineer

17 is required, when deciding whether Dr not to grant a

18 permit, heshaii determine whether or not the contem-

19 plated application will impair eKisting rights?
20

A

Yes.

21

Q

Who owns Derby Dam?

22

A

United States.

23

Q

~ho has the du ty to repair Derby Dam?

24

A

Truckee Carson irrigation District.

Q

Wha t is the condition of the repair or state

25
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1 of the current dam?
2

A

I:n. what regard?

3

Q

Is it in good condi tion? Bad condit~on?

4 A It's in fairly good condition.

5 Q Is it in need of cepair?
6 A :That is a qualitative answer, I guess--or
7 question. It would depend upon what you are referring

8 to.
9

Would the TCID have a protest if the granting

Q

10 of the permits do not impair che Truckee River decree?
Nell, I don't know if that question is

A

11

12 relevant, from. the stand!?oint of helping the State
'i3 Engineer ans'\'ler any questions.
14

Q

Well, you are aware that the State Engineer,

15 under the Truckee River dec ree, is given the authority
16 to grant or deny applications to change, are you not?
17

A

Well, that, together with state law f yes.

18

Q

Now, if. the S ta te Engineer determin es that

19 there is no violation of the Truckee River decree,

20 he is required to grant the application or applications,

21 isn't he?
22

A

Well, I think that would be an argument that

23 could be made. but I don't necessari ly agree with that.
24

Q

Have you read the water law?

25

A

Yes.
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1

Q

All right. You are familiar with it, then?

2

A

Yes.

3

Q

Isn 1 t it true that the sta te"Engineer i when

4 deciding whether or not to grant the three subject
5 applications, must also take into account the 1935

6 Truckee River agreement?
'1

A

I would presume so.

8

Q

All right. And that the State Engineer, in

9 his decision, cannot grant an order which would violate

10 t.hat agreement; is that not true?
11

A

I would say so.

12

Q

All right. And is it also not true that the-

13 Sta te Engineer, when deciding to act upon the three
14 applications, must t~ke into account other court
15 decisions affecting storage and other similar matters
16 on the Truckee River stream system? Can you answer that

17 question?

18 Isn i t it true chat, when the State Engineer
19 determines whether or not to grant the three subject
20 applications, he must take into account the various
II other court decisions affecting storage and similar

22 i terns on the Truckee River?
23

24

A

I presume so, yes.

MR. deLIPKAU: I have no further questions,

25 ~1r. t-lorros.
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MR. MORROS: Miss Oldham?

1

2 CROSS-BXAMINATION
3 BY MS. OLDHAr.o1 :

Now, Mr. McConnell, how might a public trust

Q

4

5 affect the water rights of TCID?
Well, as I tried to explain, at one point

A

6

7 in time, when the water rights that axe below Derby
8 Dam are transferred upstream, there won i t be any

9 flow below Derby Dam. And at that point, there may

10 be a public outcry for instream flow. Cur~ently, our
11 releases are in the neighborhood of 30 to 35 cfs below

12 Derby, and that is insufficient to satisfy any instream
13 requirement.
14

From a legal standpoint, would you agree with

Q

15 such a ruling?
16

A

Well, I don' t know that I should give my

11 comments on that.
18

Q

Well t if--could it come about in other ways?

19 For instance, could it come about as a result of outcry
20 on the level of Pyramid Lake?
21
22

A

~'1hat is that?

Q

The public-trust doctrine. Instead of an

23 instream requirement, it will be a lake-level require24 men tat Py ramid Lake.
25

A

I suppose that is possíble.
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1

How do you feel about that? Is that one

Q

2 easier?
I still don't think that I have a comment on

A

3

4 that.
5 Q What I am trying to--what I am trying to ask
6 you is: If we are not sure how the public-trust doctrine
1 might co~e about, can we be sure that that transfer
8 of these ~"'ater rights might be inconsistent with that?
No, we can 't. And that is why we are not

A

"'\

10 saying that those transfers need be reduced as a result
11 of that consideraLíon at this time; it is only that they
12 be conditioned upon a 90tential for that occu~ring,

"13 because we know that we have seen it on the horizon.

14 We have seen it in the State of Califo rnia i
15 and we know the State of Nevada has to' consider the

16 public interest that may just evolve into.a similar
17 requiremen t.
18

Q

Does the public-trust doctrine apply in Nevada?

19

A

Well, it just depends upon how you interpret it.

20 Some people would. say that the consideration of the

21 public interest is a public trust.
22

Q

How about the water-rights lawsuits with the

23 City of Reno and Sparks? Are you a party to that lawsuit?
24

A

Are you referring to the treatment plant?

25

Q

Right.
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i

A

Yes, "ie are.

2

Q

Are you a party to the proceedings that were

3 previously before the Ninth Circuit?
4

A

11. "a:-

Yes.
MR. MORROS:. Ilm sorry. When you say npreviously

5

6 before the Ninth Cixcuit--~
MS. OLDHAM: Well, I believe-- Didn' t the

7

8 Ninth Circui t-THE WITNESS: They hold on to it, partiaiiy.

9

10 i don't think they dismissed it entirely.

11 BY MS. OLDH~~:
Q"

12

13

In attempting--

MR. MORROS: Wait a minute. Wait a minute.

14 What lawsuit are we talking about?
15

MS. OLDHAM: There was an appeal, I believe,

16 to the Ninth Cireui t of the denial of the--denial of
17 the water--the request by the Reno-Sparks treatment
18 plant to be able to take a certain amount of water out

19 of the river.
20

MR. ~ORROS: You are referring to the proceeding

21 before Judge Foley?
22

MR. McCONNELL: Yes.

23

MR. MORROS: All right. My understanding--

24 and I want to make sure i am not missing anything--there
25 was a motion before the Ninth Circuit to dismiss that
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1 appeal, anG that was argued. And the court denied that
2 motion, which then the briefing and oral-argument
3- schedule was set up on the merits of the appeal. And
4 tha t 's now, we are in the process of completing the
S briefing and th~ oral arguments on the merits,- \.¡'hich

6 the Ninth Circuit will have to render an opinion on.

7 And the issue is directly related to--well,
8 it's a jurisdictional issue, is what it is; isn't that

9 correct?

2

10

MS. OLDHAM: Right.

11

MR. MORROS: I just want to make sure that

12 I am not mi ssing anything, since the State Engineer

13 is a party to the lawsuit. I want to make sure I
14 understand what I am being sued over.
MR. McCONNELL: Well, it is my understanding

15

16 the issue is-'-and that is what our concern is--that

17 Reno and Sparks takes the position that until they are
18 completed with the treatment of the water through the
19 treatment plant, they don't have to discharge it back
20 into the river. And if they don't have to discharge it
21 back to the river, there is no requirement to replace

22 it," if they decide to pipe it into land application.
23 BY MS. OLDHAM:
24

Q

If that comes about, do you anticipate thaL

25 there would be a major disruption of all of the water
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1 rights on the Truckee River downstream of Reno?
2

A

Yes,.I think 50.

3

Q

And do you think it might have a major

4 disruption on Sierra Pacific and its water rights?
5

A

I think so.

6

Q

Are -you asking that the State Engineer sort

1 out what might happen as a result of that lawsuit in

8 this case?
9

A

No.

10

Q

Are the ga tes and controls of the Derby Dam

11

in need of repair?

12

A

13

Q

14

A.

L5

16

''Ie

are

Currently, some of them are i yes.
Who is responsible for making those repairs?
Well, between

ourselves and the Unitèd

the Truckee Carson

Q

States.

Irrigation District.

You contracted with the United States that

17 you would be responsible for making the repairs?
18

A

Tha t's correct.

19

Q

Are you familiar with any provisions of the

20 Truckee--of the Orr Ditch decree that relates to the
21 maintenance and repair of the control structure?
22
23

A-

No'li of.f the top of my head.
MS. OLDHAM: For the record, can we reference,

24 on the general provisions, page 2 of the general
25 provisions of the decree. the right-hand column, the
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1 fourth paragraph down? . l'lould you take a look at it?
2

MR. MORROS: On page 87?

3

MR. deLIPKAU~ Yes.

4

MR. McCONNELL: This one is 39.

5

MS. OLDHAM: 87 .

6

THE WITNESS: Are you talking about 'the

32

7 paragraph that begins with "The owner--"?
8

MS. OLDHM1: Right.

9

MR. MORROS: I guess 1'm a little confused

10 on this, this issue related to Derby Dam. Are any of
11 the other decreed -water users, other than TCID, sharing

12 in the maintenance of Derby Dam, or the control structures

13 related thereto, at the present time, Mr. McConnell?
14

MR. McCONNELL: The oniy people that share

15 in that are the people that mom the water rights wi thin

16 Newlands Pro j ect.
11

NR. MORROS: And they are assessed on an

18 annual basis? There is an assessment for maintenance,

19 Which includes maintenance on that diversion structure?
20

MR. McCONNELL: That's correct. There is an

21 annual operation maintenance assessment that is made,
22 which includes aii of the structures that we have
23 responsibility for maintaining.
~.

24

MR. MORROS: But the decreed water right holders

25 on that main channel of the Truckee and the upstre~
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1 tributaries don i t share in the annual maintenance assess-

2 ment for that structure i do they?

MR. McCONNELL: No.

3

4 BY MS. OLDHAM:
Did you assume that responsibility from the

Q

.5

6 United. States?
7

A

'ies.

8

Q

To maintain, pursuant to that paragraph of

9 the Truckee-10

I don't know whether it waS this ~aragraph

A

11 specifically mentioned in our agreement.
12

Does the decree apply to TCID, or did the

Q

13 prov~sions of the decree apply specifically with
14 respect to TCID, or was the United States the real

15 party in interest?
16
17

A

I can i t answer that.

Q

Do you know whether Sierra Pacific, Westpac

18 Utilities, has offered to help to get your dam repaired

19 within the structure of federal iegislation?
20

A

Yes. .

21

Q

Would our Lon~inuing to do that satisfy your

,.

22 coItc.e,rn here.: continue to attempt to get your dam
n repaired through some sort of federal-24

A

I want to make it clear that, in our concerns

25 with this water-rights transfer was the proposition that
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1 we were looking for conditional approval on the basis

2 of a pro rata sharing of the transfer of this water

3 upstream, assuming we are unab1e to control the

4 diversion.

5 We know that the diversion structure was

6 built in 1903" It i S a very old structure at the present
7 time. It probably was constructed with the intent that

8 there would be downstream water flows provided. And
9 it has--you start getting into the area of less than

10 30 cfs, and you take a major portion of that up to

11 ten or 12 cfs, i"t starts becoming a little more difficult
12 to regulate, as the flow of the river varies.
i3 So we are looking only for contribution to
14 the extent of a pro rata basis, if and when it becomes

15 necessary that improvements to the structure, that we
16 are obligated to maintain that structure, is not
17 adequate to control the flows, so that it doesn't
18 become a double-dipping, in a sense, from that stand-

19 point.
20

Q

So, I am not sure if you answered my question

21 or not, which t"as ~ Hould you be satisfied with \'lestpac

_.... .

22 wo~K.iiilg.,.wit~ ,you and agreeing to assist TCID in getting

23 needed federal funding for those repairs; or are you

24 specificallY asking for Westpac to come up with the
25 money?
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)

A No, we are not specifically asking for anyone

1

2

to come up wi th the money. We are asking that the

3

State Engineer con6ide~ the fact that, as the water

4

rights are transferred downstream, that it becomes more

5

difficult to regulate flows;. and in that consideration,

6
7
8

9

. that there be pro rata sharing of the cost of trying
to control those structures.
It is similar to any other control structure:
that it is des igned to do certain things - ~~en you

10

change the applications, the design might not be

11

adequate to provide for changed circumstances.

12

I understand,

MR. MORROS: Let me make sure

13

Mr. McConnell, what you are asking, and that is that

14

the permit be conditioned to the extent that, should

15

any modification of that diversion structure become

16

necessary at Derby, as a result of downstream water

11

rights being moved to points of diversion upstream,

18

then those applicants under those--or those permi ttees

19

under those permits, if and when they were approved,

20

be required to share in the cost of any modification

21

that might be required to that diversion structure

22

at.~'?me..'b~mf..¡:i.n the future. Is that. a fair statement?

: '" - '-'.........: ..

23

MR. McCO~rnELL: That is a fair statement.

24

MR. MORROS: So you are anticipating that,

25

shoúld all downstream decreed rights be eliminated--
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1 again, just for the sake of discussion--below Derby
2 Dam, all öf those rights are moved upstream, and Mr.
.3 Stone, the Water Master, indicates that there is a
4 di version requirement below Derby of about-- Row much

5 was that?
ifR. STONE: Around 30 to 35 cubic feet per

6

7 second, at the present time.
MS. OLDH~1: There is rights in excess of

8

9 that.
10

MR. STONE: Yes, there are rights in excess

11 of that, that are not being--that are not presently

12 being irrigated.
13

MR. MORROS: But not all of those rights

14 have historically called for water.
15
16

MR. STONE: That i s correct.
MR. MORROS: I don i t know whether Derby Darn

17 was designed originally with that in mind, but I doubt
18 it, since the darn itself was built at the turn of the

19 century, and the decree didn i t become final until 1944,
20 or the Truckee River agreement.

21 1 just
want to make clear--I just want to be
. . _ ~ ol .'.: .
22 abii;~:t..~..,?i;~..iy understand, you know, what is the
23 basis for your request or your concerns.

24 I am just anticipating that some time in the
25 future there may be a modification of that diversion
.~
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1 structure at Derby Dam ~equired, because of the
2 elimination of or the movement of downstream water
3 rights tó points of diversion upstream from Derby;

4 is that correct?
5

MR; McCONNELL: Tha t's co rrec t .

6

MR. MORROS: I guess I don't understand why

7 tha t should occur. But I am sure you have your reaSons.
MR. McCONNELL: Why what should occur?

g

MR.

9

MORROS : Any modification of Derby Dam

10 would be required under those conditions.
MR. McCONNELL: Well, currently, I suppose

11

12 what you are referring to is the fact that maybe,
13 perhaps the darn ought to be able to stop all flows,
14 and currently, we are not able to stop all flows.
15

MR. MORROS i Why would you be required to

16 stop anything other than what you are enti tled to under

17 the decree?
18

MR. McCONNELL: Well, right nOW we are

19 required, under the dec ree, we are aiiowed to take up
20 to the 1500 cubic feet per second, but we are required,

21 for pr~or ~ights, to allow certain quantities of water
22 to ~Sypass:.nèrpy Darn. And it is those certain quantities
.. . .... i ~ 0.:

n that are in the nei9hborhood of 30 to 35 cfs that

24 we can meet at the p~e5ent time.

25 However, as the water rights are transferred
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1 upstream--this one being approximately 12 cfs out of

2 maybe 30 to 35 cfs--are transferred upstream, then
3 what happens is, then we would no longer be required
4 to allow 30 to 35 to bypass; we are only allowed--we

5 are only required to allow 20 to 25 to bypass.

6 Then it becomes a point in time when, the
7 structuLe itself is not cagable of maybe perhaps
8 monitoring or controlling flows to such a smali amount.
9 And when you are talking about 500 cis i or thereabouts,

10 in the river, and in fluctuating amounts, so, as it.
i then it becomes

11 becomes less and less water downstream

12 more and more difficult to regulate.

13 And if you don i t regulate it, then the
14 water goes downstream, as it has in the past. And if
15 a permit is not-- The water is also taken out upstream,
16 so there is a double-dipping into the wa ter source at

17 that time, which, in fact, is going to impair our
18 water-diversion right.
19

MR. STONE: Mr- Morros, as I may, as an

20 operational matter,. part of the rights downstream are
21 nOW made up by leakage through De~by Dam.
22,

MR. MOR~OS: I understand that. I was aware

n of that. It's not a tight dam.
24

MS. OLDH~~: But there is a distinction, alsoi

25 between repair kinds of requirements and requirements,
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1 I think, that might be the result of some sort of needed

2 design modification that we are talking about here.

3 It's leaking through the gates and control
4 structures, 1 understand, which could be made tight.
5

MR. MORROS; 1'm just trying to deteDffiine

6 whether Mr. McConneii's request has merit or not. Under
7 the law, the State Engineer is required to evaluate
8 the economic impacts on a water district associated

9 with any p~oposed change. Obviously, if there would be
10 need for expenditures of funds to modify Derby Dam,
11 in any way, shape or form, at some time in the future,

12 as the result of these rights that are being proposed
13 to be moved from points of diversion below the Derby

14 Dam to upstream locations, then his concerns have
15 merit, under that provision of the statute.
16

MR. McCONNELL: I also raise it under a

17 general concern that, as water fio~s change in the
18 system, diversion structures have to change. If, say,
19 for example, there is a change in the flow in the river.
20 some diversion structures along the Liver may not be

21 adequate to divert the water that they were adequate

.'

22 to divert "previously. So you have a consideration or

23 concern that what is curren"t and ",¡hat is maintained is

N current, and what operates under current conditions
25 may not operate adequately under changed conditions.
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1 And that is what our concern is.
MS. OLDHAM: 1 think from our standpoint there

2

) is a distinction between a repair condi tion and a

4 needed modification of the entire structure in order

5 to-6

MR. MORROS: Well, I think that goes without

7 saying.
8

MS. OLDHAM: And the repair si tua tion is a

9 requirement of the decree, and would not--the rights

10 we are talking about here are five cfs. The dam,

11 which--we don i t believe that the dam is incapable of
12 controlling it to the degree of the five cfs we are

13 talking about, in its presept design situation.

14 If there is a concern at this point, it is
15 the result of the gates being in need of repair, which

16 we have supported TCID and attempted to get monies
17 to help them out that way, and wiii continue to do so.
is And I will sta,te that for the record.

19 And I was just trying to find out if that vfas
20 adequate for the purpose of this application, with
21 respect to Mr. McConnell t or whether he was really
22 trying to, d,etermine some precedent for the future

23 that-24

MR. McCONNELL: well, we are not talking about

25 repair, because, if we can repair it i and we can
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1 prevenc" the flow, then we don't have a problem.

2 We are talking abOQt the circumstance that

3 we are not able to repair it, to modify it, so that
4 we can control five, ten, 15 cfs, when we are talking

5 about several hundred in the river. So it is not a
6 situation where we are asking for folks to contribute

1 toward our' repair.

8 '~e are jus t looking toward the potential
9 problems in the future, which may involve some considera10 tion that you can i t utilize the design structure that

11 was put in by the United States in 1903, but that
12 requires some modifications. And those modifications
13 have to be done. And that is what we are talking

14 about.
15

MR. MORROS: We i l, under the decree, you

16 can divert up to 1500 cubic feet per second from the
'Truckee canal pretty
17 Truckee River, but I think the

18 well limits you to what, ~bout 900, isn't it?
19

MR- McCONNELL: Nell, this year we had up

20 to close to 950 at one time.
21 MR. MORROS: But that is just about the

22 ca~aci ty ,of the canal, isn i tit?
23

MR. McCONNELL: That is getting very close,

24 yes.
25

MR. MORROS: Do you have any additional
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1

questions?

2

BY MS. OLDHAM:

Q I just have one other t I guess. To the

3
4

extent that you have 500 cfs coming into the canal

5

at some point in time, in a normal year, when you have

6

got plenty of water t is that going to affect your

7

getting your entire right, or is it just going to affect

8

the timing of it?

A It just depends upon the timing and the

9

10

Q In a normal water year, is what I am talking

11

12

about.

A Yeah. There may be times when we are not

13

:

criteria for diversion.

14

able to take all of the diversion, but then there will

15

be times later on i in the i~rigation season t when we

16

could. And that is what we are concerned about.
The circumstance that we are concerned about

17
18

is "the timing, when "'fe are required to pass certain

19

minimum flows past Derby as the result of 'downstream

20

irrigation. And that is going to be in the later part

21

of the summertime t primarily.

22

,. Q.

But you are" not concerned about the time
i .

23

24

25

when there are no requirements for bypassing flows?

A No.
MS. OLDHAM: No further ques tions.
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l1R. MORROS: Nell, your protest is basically

1

2 the statement that if the applications are granted,
3 they may tend to adversely affect existing downstream

4 water rights. You know we have been through the
5 proçess of what the State Engineer can consider, as

6 far as a protest goes. And it has to be pretty much
1 limi ted to those issues brought up in the statement

8 on the protest. And that has pretty well been confirmed

9 by the Ninth Circuit also.

10 But, on the other hand, the law requires
11 the state Engineer to consider any potential economic

12 effects on an irrigation district that may be invoived

13 in any of these changes.

14 So I want to get this clear in my mind as
15 to--I don i t know whether you are specuiating on fu'ture

16 modifications to Derby or whether your concerns have

17 meriti have foundation.

18 Let 1 s just say, again, for discussion purposes i
19 suppose that all downstream decreed water rights :were

20 approved and were moved upstream, and there was no flow

21 requirement to service priorities below Derby Dam. In
22 your mind, is there a possibility that Derby Dam would

23 have to be modified under those conditions?
24

MR. McCONNELL: Yes.

25

MR. MORROS: For what purpose?
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MR. McCONNELL: Well, to ensure that the

1

2 water rights of the district are met, so that we could

3 divert the entire flow.
MR. MORROS: But the dam presently should be

4

5 accomplishing t.hat.
tiiR. ~!cCONNELL ~ The darn curren"tly allows

6

7 certain waters to flow downstream, which are a reauire-

8 ment of downstream water rights, to meet downstream

9 water rights.
10

~~. MORROS: Weii, what you are saying is

11 there would have to be modifications to the extent that

12 leakage to the dam and any other methods that is being
13 utilized now to service those downstream rights would

14 be limited so that TCID could more' efficiently divert
15 whatever flows were available in the channel, with no

16 consideration for any downstream rights?
17

gR. McCONNELL: That's right. Because

18 cutrently, right now t the water flows downstream to

19 meet those rights. If the permits are approved, the

20 water will be taken aut of the upstream. So, if the
21 water cont.inues to flow downstream, now you have had--

22 you have ,taken and impaired the diversion rights of the
",

23 district. You see ~1hat I mean?
24

MR. STONE: Are you saying that you could not

25 shut Derby Dam off tight without some modification to
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1 the existing structure? .
MR. McCONNELL: That's probablY correct.

2

MR. STONE: As opposed to a repair of the

3

4 present structure?
MR. McCONNELL: Yes. yes, becauSe the gates

5

6 on them are cast-iron type gates. They are sliding

7 gates. They have the steps on the upstream side,

8 instead of the downstredm side.

9 The bottom half moves up, and it catches
10 the top half. And that moves up. And the actual
11 structure itself maybe ~asn' t designed or constructed

12 in such a fashion to preyent enti~e flOws from being

13 Gut off.
We have attempted, on various occasions, to

14

15 try to stop leakage and stop the floWS with repiacement

16 of gates and those thingS. and have been completely

17 unsuccessful.
18

MR. MORROS: Basically you are saying that

19 when the river gets down to a floW of, say, 900 to
20 950 cfs at Derby Dam, then you are in a position to

21 divert the entire floW?
22
23

MR. McCONNELL: That i 5 correct.
.' -. ~I

MR. MORROS: You are under nO further

24 obligation to allow water to go on by to meet those
~ do~nstream priorities?
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1

2 are transferred upstream, that would be correct.
MR. MORROS: Any additional "questions? Mr.

3

4 Stone?
MR. STONE: No, I have no questione.

5

& (Recess.)

~~R. tilORROS: Why don't we take about a ten-

6

7 minute break and then get started on the applicants.

MR. MORROS: One thing I neglected to take

9

10 care of, when Mr. McConnell finished up, was the

11 exhibit that we marked as Protestant's No.1, which
12 was the memo to. Ross deLipkau from Clare Mahannah,

13 dated November the iOth, 1989, tha t I previously

14 described.
15 Any objections to tnis exhibit being received
16 into the record?
MR. deLIPKAU: No.

17

18

MR. MORROS: Then protestan t '5 Exhibit No. 1

19 will be admitted.

20 (protestan t 's Exhibit No. 1
21 was admitted into evidence.)
22

MR. MORROS: I guess it is the applicant's

i3 turn at this point.

24 Let i 5 go. off the record for just a minute.
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MR. MORROS: We have marked, for identification

1

2 purposes, seven e:ii:.hibits for the applicant.
3

MS. OLDHAM: Eight, I believe.

4

MR. ~mRROS; Letl's go off the record again.
(Discussion off the record.)

5
6

MR. MORROS: Eight; is that correct?

7

MS. OLDHAM: Yes. There is a penciiied-in

8 change to Exhibit 1, which is on the official copy and

9 mine, and 1 think it needs to be made 50 on yours, and

10 several of the others, as Applicant i s NO. --the first

11 block that has 53093, that should be 53092, cla~ 642.
MR. MORROS:

Wait a minute. okay. 11m sorry.

12

r-1S. OLDHM-l:

Is that right?

13

~,1R.

14

MORROS:

NS. OLDHAM:

15
16

Okay.
Where it says 092, then it needs

to be three.
MR. MORROS:

18 Sta te Engineer has made those corrections" to Exhibit No.
19 1, Applicant' 5 Exhibit NO. i i that has been marked for

20 identification purposes.

21 Is Mr. Burns going to be providing some extra
22 testimony?
23

24

MS. OLDHAM,: Yes.

MR. MORROS: All right. Mr. Burns, I will ask

25 you to state your full name for the record, and then
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.1

raise your right hand to be sworn.

MR. BURNS: Joseph I. Burns.

2

(Whereupon the witness was duly

3
4

sworn. )

5

JOSEPH 1. BURNS

6

called as a witness ón behalf of the applicant,

1

being first duly sworn on oath, was examined

8

and testified as follows:

DIRECT EX~11NATION

9

BY MS. OLDHA~i:

10

Q Mr. Burn& does Exhibit 2 accurately reflect

11

12

A Yes, it does.

13

"."..

your background, education and experience?

14

MR. MORROS: Any objections t9 Exhibit No.2

15

being received into the record? Ap~licant' 5 Exhibit No.

16

2, that exhibit is entitled Professional Background and

17

Experience of Joseph I. Burns, consulting civil engineer.

18

Mr. McConnel i ?

19

MR. McCONNELL: None.

20

MR. MORROS: All right.

21
22
23

(Applicant's Exhibi t No. 2 was

admitted into evidence.)

MS. OLDHN4: Can we ask that he be qualified

24

as an expert, that you will stipuiate that he be

25

qualified as an expert witness in engineering, civil
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i hydrology and hydaulics?

i engineering

2

~1R. McCONNELL: Certainly.

3

MR. MORROS: Hearing no objections, then,

4 Applicant 's Exhibit No. 2 will be received into the

5 record.
6 BY MS. OLDHAM :
Q

7

Mr. Burns, was Exhibit 1 prepared by you,

8 or under your direct supervision?
9

A

Yes, it was.

10

Q

Can you generally describe that exhibit, please.

11

A

This shows the Truckee River system, starting

12 up a t Lake Tahoe, and indicates the reservoirs in the
13 California area that feeds water to the Truckee system,
14 and carries the Truckee system out to Pyramid Lake.

15 It also shows the portion of the Carson River,

16 Lahontan Reservoir and the Carson River, going out to the

Fallon area..
18 Ri ve r systems.

17

19

So it generally covèrs the Carson-Truckee
to be

MS. OLDHAMi This exhibit was intended

20 informational and to help us, if we needed" to dis tinguish

21 the various iocations.

22 We would offer it for that purpose.
23

24
25

MR.MORROS: Any objection?

MR. McCONNELL: No.
MR. MORROS: All right. Applicant' 5 Exhibit
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1 No. 1 will be received ipto the recor~.

2 (Applicant 's Exhibi t No. 1 was

3 ~ecei ved into evidence.)
4 BY MS. OLDHAM :
Mr. Burns, pursuant to your testimony in this

Q

5

6 case, what were your duties and responsibilities requested

7 of you by Sierra Pacific?
A

8

I was requested to take a look at the applica-

9 tions befo~e the State Engineer and determine what
10 impact, if any, i L would have on the dot-mst~eam water

11 users, particularly TCID.
12 Q And what was the conclusion of your analysis?

13 A The conclusion is that there would be no
14 adverse effect on TCID, as to their water rights;
15 whereby the transfer of these applications into the
16 Truckee Meadows area.
17

Q

Will you please generally describe the

18 analysis you performed.
19

A

What we did, we took a look. We said that

20 we should take a look at the most adverse condition;
21 that is, what would be most likely to impact TCID.

22 So we took a look at a future condition and-23 in which we would be utilizin~--or the water rights
24 in the Truckee Meadows would be fully utilized. Also,
25 we assumed that the water rights downstream of De~by
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be released
1 Dam would be fully utilized, and water would

2 for that purpose.

3 And in the analysis that we made, we took a
4 look in the future at a condition which we were attempt5 ing to deliver 119 J 000 acre-feet of water M & I water

6 to the Truckee Meadows area.

1 And in that analysis, we had additional water-

S supply sources that would support acquired irrigation
9 rights. And the analysis indicates that we could

10 support approximately 72,000 acre-feet of irrigation
11 rights that would be exercised in the Truckee Meadows

12 for M &' r purposes.

13 And we assumed that the remaining irrigation
14 rights that were in the Truckee Meadows were being

15 exercised, water was" being delivered for irrigation
16 purposes. And we operated this system with the Truckee
17 River modeL. And I think Nr. Morros is familiar with
18 the model.

19 It is a model that has been developed by
20 working with many, many geople and agencies, to give
21 us a technique in how we can address what will happen
22 to the river system if we make certain assumptions.

n And in part of the assumptions that we had
24 in the model is that the present OPAC would be in place

2S for the Truckee Carson Irrigation District, and a total
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i demand for the Newlands Project of 320,000 acre-feet.

2 What we did, we operated the model with the
3 condition that the water rights were being fuiiy
4 exercised downstream of "Derby Dam. And from that
5 analysi 5, then we could -deve lop what the shortages
6 \.¡ould be of. both in "the Truckee division and the

7 Carson division of the Truckee Carson Irrigation District.

8 Then we moved i and what we did, initially,
9 when we started to take a look at this question, we
10 understood that all three applications were downstream

11 of Derby Darn. So the analysis we made, which is a

12 more severe case than if \'1e have one of these applica13 tions upstream of Derby Dam--but we assumed that the

14 three applications were downstream of Derby Dam, and
15 that a diversion ot approximately 670 acre-feet would

16 be required for those applications.
11 Then we made the assumption that that water

13 was not going to be diverted at those points, and
19 that we moved the 3581 acre-feet of the right, the

20 right for applying water to the land, moved that up
21 into the Truckee Meadows, and that right would then

22 be exercised -in the Truckee ~~eadows as part of the
23 72,000 acre-feet of irrigation rights used for M & 1
24 purposes.

25 We operated the model i and then we came up
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1 again with the impact on TCID, which shortages ~iould

.2 they experience in the Truckee division and the

3 Truckee--and the Truckee division.

4 And the period that we used, we used the
3

5

hydrologic period of 1901 through 1980, which hçis been

6 sort of a standard period we have been using in many
7 of the negotiations or litigation. And "ihat we came

8 up with-9

Q

Well, looking now at Exhibit--Applicant's

10 Exhibi t 3, entitled Truckee River Model Development

11 and Description, was this prepared by you, or ùnder

12 your direct supervision?
13

A

Yes, it t...as.

14

Q

Would you just generaiiy describe what is in

15 that exhibit.
16

A

Well, what this exhibit does, it gives a

17 little background on the Truckee River model, and how

18 it was started, and the various elements that went

19 into the model. So it is really to g1 ve alit t le
20 background on the model that we are using here, to
21 determine a study of the impact on the Carson and
22 Truckee River systems, when ~e make changes to the

23 system.
24

MS. OLDHAM; We were aware that the State

25 Engineer has become familiar with the Truckee River

ASSOCIATED COURT REPORTERS
OFi=ICIAL COURT REPORTERS
COURTHOUSE. RENO, NEv...OA 9950PI-IOllE, 1702) 765 -.252.

54

1 model, but we thought, for the record, if we just put

2 together a description, that it might save time on the
3 record to provide the d~scription of the model in this

4 format, rather than trying to do it all on the record,
5 especially recognizing that the protestant is also

6 fairly familiar with the model.
7

MR. MORROS: That is acceptable to the

8 State Engineer, as long as it is acceptable to the

9 protestant: I will take administrative notice of
10 all of the stated information associated with that

11 model, vfhich the State Engine~r i s Office is familiar

12 with.
13 Is that satisfactory to you, Mr. McConnell?
14

MR. HcCONNELL: Yes.

15

MS. OLDHAM: Then is Exhibit 3 admitted?

16

HR. MORROS: I certainly have no obj ection.

17 Mr. McConnell, do you have any objections to Applicant's

18 Exhibit No.3 being admitted?
19

MR. McCONNELL: For what purpose?

20

MS. OLDHAM: Well, I think that is inforroa-

21 tional, as well as this is attempting to--this is
22 intended to be the background on the development ?f the
23 model. It doesn i t have any information with respect

24 to the particular runs done for the analysis here, but
25 just how the model itself was developed, and the process
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1 Mr. Burns wen t to - "
MR. McCONNELL: For historical information i

2

3 i don't have any obj ection.
MR. MORROS: All right. Applicant's Exhibit

t:I

5 NO.3 will be received into the record.

6 (Applicant 's Exhibit No. 3
7 was received into evidence.)
8 BY MS. OLDHAM;
9

Q

Mr. Burns. was Exhibit, Applicant's E~hibit

10 4 prepared by you and under your supervision?

11 A Exhibi t 4 is the water-supply _impacts on
12 TCID. That is Exhibit 4.

13 Q Does this exhibit essentially summarize the
14 conclusions of your analysis?
15

A

Yes, it does.

16

Q

Could you describe that exhibit and the

17 conclusions that it contains.
18

A

This summarizes the results of the analyses,

19 using the Truckee River model, under the conditions which

20 1 previously stated; and that is i under the condition
21 of first operating the system with the 670 acre-feet,

22 which is the total quantity of diversion water under

23 these three applications, that that water was diverted
24 downstream from Derby.

25 Then the system was run by moving the sal
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1

acre-feet of right, which we don i t bring up the losses

i

associated with that diversion ¡ bring S8L acre-feet

3

of water into the Truckee Meadows.

4
5

6

That is exercised as part of the 72,000 acrefeet of irrigation rights used for M & I purposes.

Then the model was run, and we ended up then

1 with what the impact is_ And in this case, we have
8 summarized the comparison or impact on TCID. And we
9 are taking a look at the shortages that would be--

10 that would result in both the Truckee division and
11 Carson di vi sian.

12 On page 2 i of Exhibit 4, we have a table
13 title comparison of TCID shortages, values, 1,000

14 acre-feet.
15 We have the calendar year in which a shortage
16 would have occurred. Again, the period that we are
17 analyzing is the hydrologic period 1901 to 1980.
lS Then the next two columns are headed 670
19 acre-feet diverted downstream of Derby Dam. And under
20 that heading, we have two columns: i, Truckee division,

21 which shows the shortage that would occur. For

22 example, in 1931, there ,"auld have been a shortage of
23 14,490 acre-feet in the Truckee division. And then,

24 similarly, the Carson division, in the year '31,
25 Carson divísion of the Newlands Project would have had
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1 a shortage in the supply of 144,190 acre-feet.

2 Then the next two columns that are headed sai
3 acre-feet transferred to Westpac, that i s ~oving sai

4 acre-feet of ri~ht from below Derby Dam up to the

5 Truckee Meadows.

6 And the result is--for example, in the
7 Truckee division, in 1931, note that the shortage in

8 the Truckee division is 4 J 230 acre-feet i which is less
9 than the shortage that would occur in the Truckee
10 division, if those rights have been exercised downstream

11 of Derby Dam.

12 Also Carson division, in the same manner,
13 it shows that '¡lTe have a 143,830 acre-feet shortage

14 in 1931 in the Carson division i when we exercised the"

15 right upstream of Derby. And that, aga in J is less
16 than the shortage that would have occurred if those
17 rights had been exercised downstream of Derby Dam.'

is Then take a look at the totals down at the

19 bottom. Notice that in the Truckee division it has

20 an acc~ulative shortage of 33,170 acre-feet for those
21 years. If the right had been exercised upstream, the

22 shortage would have been 32,410.

23 Similarly / the Carson division shortages
24 were greater if the rights were exercised downstream

25 of Derby. So the conclusion is, by operating the whole
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1 system with all of the constraints, it comes out that
2 there is no adverse impact on TCID by moving" these

3 rights upstream.

4 Q The years you have listed are the years of
5 shortages. Were there any sh~rtages in other years

6 to TCID?
7

A

No. These were the shortages in the period

8 of analysis.
9

Q

So in the other 80 years not listed here,

10 was there any impac t on TCID?
11

12

A

No.
MR. MORROS: lVhat you are saying, basically,
,

13 Mr. Burns, is that approval of these ap91ications is
14 going to result in more water being available' to TCID

15 in those--for the lack of a better term--drought years?
16

THE ~'HTNESS; Yes.

17

MR. MORROS: Or at least that is what your

18 model is telling you.
19

THE NITNESS: Yes. Then, if you follow it

20 through, y~u can see why. It has to do with consum~tive
21 use downstrea~, or taking it upstream and using it in
......

22 a way that there is a greater retUrn to the river. And
23 these factors all come in to play.
24 For example, at Derby Dam, what we are talking

25 about here is that we must pass 670 acre-feet to divert
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i that water; you must divert the right ~ius the loss.

2 But if we move the 'water upstream into the
3 Truckee Meadows, then all that Westpac will exercise

4 is the face value of the right: 581 acre-feet.
5

MR. MORROS: Doesn i t that basically support

6 Mr. McConneii i s concerns related to depletion of those

1 flows below Derby Dam, that might result in triggering

8 something, such as the Public-Trust Doctrine, or some

9 type of requirement for instream flows?
10

THE WITNESS: Well, what we have in this

11 analysis ís, as I said, a future condition. And we are

12 assuming--and in this analysis we are making sure that
13 all of the rights downstream of Derby Dam, the Indian
14 rights, tha t all of those riqh ts are being met and

15 exercised.

16 And actually, that if all of those rights are
17 being exercised, the water supply from the river, it
18 is going "to bè more than the leakage coming !?ast the

19 darn; that actually wate~ wiii have to be released.

20 And those rights, 1 think, are first rights
21 on the river. And they will be exercised; and those
22 rights, I don i t believe, can be moved. They will be

23 there. And with a, we assume, an lB59 right, we, in
24 all of our studies, indicate that that water will be

25 there, those rights will be met. And it will take more
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1 than just the leakage from the dam to do that.
2

i~. MORROS: Well, what if things change?

3 What if conditions change? The dam is modified, and

4 there is no longer any leakage.
5

THE WITNESS: Well, I think it would be of

6 benefit to TCID and to t.¡estpac. For example, just
7 las t spring i when the Water Master was operating the

g river, he was passing much more than Floriston rates
9 at Farad, because Independence had stored 3. aoa--they

10 have a first right, 3,000 acre-feet: OPAC had been

11 filled up to 25,000 acre-feet. No additional water

12 could he stored upstream in those reservoirs, or Prosser,
13 or Stampede, until TCID rights are met.

14 So the \'1ater M.aster passes all of the water
is down to Derhy Dam. And I think TCID diverted about

16 an average of almost 900 second-feet per month: But
17 there was probably i I think, about 60 or GO-plus second-

18 feet passing the darn. They couldn't control it.
Now, that 60 second-feet could, if. it had
19
20 not been pas~ing the dam, have been stored upstream
21 hy westpac, because the right of TCrD was being measured

22 by how much they could put in the canal.

23 So here is a case where having a facility that
24 will--you can i t control water. It is not only important
2S at low flow, it's important at high flow. So I think
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1 it i S a benefit to both the TCID and of ~he other wa ter-

2 right holders upstream.
MR. MORROS: Mr. Turni9seed, do you have any

3

4 questions?
MR. TURNIPSEED: Do you want to wait until

5

6 he is done? Okay.

7 E~1INATION
8 BY MR. TURNIPSEED:
9

Q

In your conclusion here, does this assume,

10 then, that 5B percent of the 58-percent rule, does

11 that-THE WITNESS: You are referring to the critical-

12

13 year yield?
MR. Tum~IPSEED: Critical-year yield; does

Itl

15 that assume, then, the 58 ~ercent at water transfer is
16 going to!'1 & It and the other 42 percent is going on down17 stream?
THE WITNESS. This is being transferred up

18

19 with that 1.72 factor; that's correct.
20 BY MR. TURNI.RSEED:
;.

21

Q

And also, then i with what comes back through

22 the sewage-trea tmen t plan t ?
23

A

That's correct.

24

Q

But if thos.e t\vo--if either of those two

25 assumptions were to change, then the results would be
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1 different?
2

A

Yes, if you changed some of those assumptions.

3 But we are operating--this is falling within the
4 present opera ting rules, if you wiii, of PSC on how
5 the Sierra Pacific will" handle the water rights and

6 transfer them up.
7

MR. TURNIPSEED: I see.

a

MS. OLDHAM: Maybe just as a legal aside,

9 we did get a copy of the statute, 533.370, which

10 talks about proposed changes of use: if, within an
11 irrigaotion district, must not adversely affect the cost
12 of water for other holders of water rights in the
13 district, then the efficiency of delivery.

14 For the record, we wanted to clarify that
15 the obligations with respect to the water rights being

16 transferred within the district-17

MR. MORROS: But, if as a result of these

18 transfers, modifications have to be made to Derby,

19 and that cost has to be passed on to those water users

20 within that irrigation district, I think it falls °
21 within the authority of this statute.
22

MS. OLDHAM: Well, I ~uess two premises of

23 that is the statute really talks about--itTs conditioned

24 upon the fact that the transfer is within an irrigation

25 district, which it is not. This district--or this right

ASSOCIATED COURT REPORTERS
OFi=ICIAL COURT R£?ORTERS
COUßTIlOUSr;:, RENO. NeVADA. B95C~

PliOHl;;, (702) 7&S _ 4262

- 63

1 is not within an irriga~ion district.
2 But, seconèly / I th ink we disag ree with the
3 fact that the modifications are being required by the

4 transfer; that specifically, we think the modifications
5 are required now, and that our water rights are being
6 impaired as a result of those repairs not having been

7 done and the modifications not having been made.
8 You know, I don i t know whether you call them

9 modifications--i t's sernantics--or repairs.
10 When we replaced the gates at Independence

11 Lake, we replaced the gate with a tight structure,
12 you know. We didn't go back in and fix the old cast13 iron gate. That wouldn't be the way you would go about
14 doing it on a reasonable basis. You put in a dec.en-t"

15 control structure.
16

MR. MORROS: What you are saying is that there

17 is a distinction as to whether this statute is applicable

18 or not, and that distinction is whether it is directly
19 related to whether the change is 9roposed internally

20 within the dlstric~, or proposed to remove a water

21 right from within the district and take it to outside
22 use. In the absence of that, your position is that
23 533.370, I-B, does not apply; is that correct?
24

MS. OLDHAM: Riqh t. And further, that even--

25 you know, assuming arguendo that you apply it, that
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1 TCID has an obligation under the Orr Ditch decree,

i which was that section that we pointed out earlier, to
3 see that they have an efficient and effective control

4 structure, and that that obligation goes to Westpac
5 right now, that Qur water supplies a~e being affected
6 by that leaking at times when there are no rights,

7 that have a call on that water.

8 And for that reason, we have proceeded to
9 try and get those repairs done; through trying to get
10 federal assistance, knowing that TCID does have some

11 financial problems.
12

f1R. MORROS: Okay.

13

MR. deLIPKAU: Mr. Mocros, I would concur with

14 ~estpac 's position.
MR. MORROS; For some reason, I knew you would.

15

16 REDIRECT EXAlUNATION
17 BY MS. OLDHMl:
18

Q

"Mr. Burns, turning now to Exhibit 5, Applicant' 5

19 E~hibi t 5--1et i 5 take 5 and 6 together--were these
20 exhibi ts prepared by you, or under your direct supervision?
21

A

Yes r they were.

22

Q

Could you describe those two exhibits, please.

23

A

~leii, we start \.¡ith Exhibit 5, which is

24 designated Case A, and thought we would take some kind
2S of a schematíc, an applica"tionof some rates of f10\",
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1 a~d take a look at what .happens if we move certain

2 rights around in the system.

3 And we started up at the top, and made an
4 assumption, say, there is 500 second-feet at--and
5. these, incidentaiiy, are second-feet--SOO second-feet
6 would stay essentially at Farad. That i 5 on the upper

7 left-hand corner, just as before transfer.
8 Then we assume that there is a hundred second9 . feet diverted in the Reno-Sparks area for M & I purpose.

10 And assuming a 50 percent return flow from that diversion,

11 so we have 400 second-feet, after the hundred-second12 foot diversion; 50 second-feet of return flow. Now
13 there is 450 second-feet in the river.
14 Then we have assumed that \"e have had a divei:."..L""',
15 an irrigation diversion, say, downstream of Vista,

16 upstream of Derby Dam, making the assumption that that

17 is ten second-feet.

18 And then, consumptive use is about 70 percent;
19 we have about 30 percent return flow, so three seconn20 feet of the ten diverted would return to the river.

21 So we end up with a flow of 443 second-feet
22 upstream, or at Derby Dam.

23 Then we make an assumption that there is a
24 requirement that 50 second-feet be passed below Derby
25 Dam for the water right holders downstream of Derby Dam.
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Then we are taking a--identifying a diversion of ten

2 second-feet, and, again, a return flow of three second-

3 feet results in a total flow of 43 second-feet in the

~ river below that diversion and use.
5 And we end up that, Derby Darn i we have 443
6 second-feet; we have a 50-second-foot requirement of

7 flow below Derby Dam. And that results in a flow to

8 TCID of 393 second-feet.

9 And we are assuming here that that is a
10 right they are e~ercising under their OPAC, and they

11 are attemptin9 to take the water that is availabl~12 to them over to Lahontan, or to the Truckee division.

13 Now, we assume i after transfer--let' 5
14 transfer the ten-second-feet diversion below Derby

15 Dam. Let's transfer that up into the Truckee Meadows
16 or the Reno-Sparks area. And let' 5 exercise that

17 right for an M & I purpose. So now we have our 500
18 second-feet coming into Farad, now we divert 110 second-

19 feet from M & I purposes. And that 50 percent return-

20 flow, we have 55 second-feet coming back in the river.
21 So we have now 445 second-feet, say, at Vista. We have
22 our--sLill have our irrigation diversion between Vista

23 and Derby Dam. And we follow that through, and we end
24 up with 438 cubic feet per second at Derby Dam.

~ But since we have removed a diversion require-
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ment or right downstream of Derby Darn, we no longer

2 have to put the 50 second-feet, but we have to leave

3 the 43 second-feet. We have taken out the effect of

4 that diversion.
5 So now we have 438 second-feet above Derby i
6 and 'tie have the requirement to release 43. And that

7 leaves 395 second-feet to TCID.

8 And this, in a rather simple schematic way i
9 demonstrates what the impact is. We have a consumptive
up, change it to M & I use,

10 use downstrearn¡ we move it

11 and it does have an impact, and it i S a favorable impact

12 on TCID.
13

Q

Is it favorable in all years?

14

A

Yes.

15

Q

In other words, if TCID had a right to a

A"7?0wic? f\ fr c..J. ') So . t' 0 I ".,) A-1II

y'.s-lt~

16 certain amount of water in a normal year, are they

11 going to get more water, or are they going to get the
is same amount of water quicker?
19

A

They would get--well, they would get the same

20 amount of water. You are assuming, in a normal year,
21 they would CJ~t up. to their right, and they would get up

22 to their right.
23

Q

So it really onJ y--it has a favorable aspec t

24 to it during drought years?
25

A

Yes.
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Q

1

Case B, could you--

MR. MORROS: You are referring to Exhibit G

2

3 now?
THE WITNESS: Exhibit 6, Case B, is this--

4

5 we simply tooK the irrigation that we are making,
6 essentially, between Vista and Derby, moved that into

7 the Truckee i-1eadot...s, and exercisedtha t as an 1'1 & I
& right. And in that case, we come back, we have now

9 110 second-feet.

10 Of that, we are taking from the river, for
11 M & I, tie have a 55 second-foot r"eturn ~ we have
12 limited the irrigation use between Vista and Derby,
13 and we end up with 445 second-feet above Derby Dam~

14 In this case, we still have the right being
is exercised downstream, so we must release 60 second-feet.
16 Again t in this case, it indica tes that we end up wi th

17 395 second-feet to Tern, which is ~reater or more water
18 under the before-transferred condition.
19 BY MS. OLDHAt1:
20
21

22

Q

What is the basis for saying it is greater

in both Exhi~i ts 5 and 6?
A

Notice indicated flows to TCID, in the before-

23 transfer, we have a line coming dO'Ñn that says "to TCID,

24 and there' s 393 second-feet, II Case A.

2S Then go down, after transfer i and note there
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1 is 393 second-feet indicated there. And that also

2 appears on Case B as well.
3

Q

But is that a result of operating cri teria?

4

A

It is the result of applying, yes, applying

5 the operating crite~ia and the nature of use of the

6 water, and where you use the water.
7

Q

And is the greater amount that occurs in the

8 after-transfer related to the return flow of irrigation
9 versus M & I?
10

A

Yes. And also, in the--when you are between

11 Vista and Derby Dam, but also it" comes into play here,

12 the consumptive portion. But also, when you apply the

13 69-31 percent criteria in that irrigationdiversion,
14 it's upstream, and that's coun~ed in the 69-31. So it

15 ends up that the major difference is the consumptive
16 use versus the return flow from M & I.
17

Q

Were Exhibits 7 and 8 prepared by you, or

18 under your direct supervision?
19

A

Yes.

20

Q

Can you describe what is in Exhibits 7 and 8.

21

A

May I check? Is this 7?

22

Q

Yes.

23

A

Exhibi t 7 is a listing of the water rights

24 that have been previously transferred from downstream~

25 that is, downstream of Vista, upstream, by--through the
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1 State Engineer. 5 Office~ by Westpac.
2

Q

How about B? Could you describe that exhibit?

3

4

That's 7, did you say?

A

Eight indicates that the subdivision approved

5 by the State Engineer i s Office using these portions of

6 these downstream rights that were transferred up to the

7 Truckee Meadows.
8

Q

Do you know, did any of these transfer have

9 an adverse impact on TCID?
10

A.

NO.

11

Q

Based on your total analysis and a~l of the

12 exhibi ts r do you have a conclusion whether the transfers
13 of the water rights under Applications 53369, 53092

14 and 53093 ""Quld adversely impact the rights of TeID?
15

A

They do not adversely impact the rights of

16 TCID.
17

MS. OLDHAM: Thank you.

18

MR. MORROS: Mr. McConnel 1 ?

19

MR. deLIPKAU: Could I ask a few more questions?

20

MR. MORROS: Go ahead.

21 (Discussion off the record.)
22 DIRECT EXAMINATION
23 BY MR. deLIPKAU:
24

Q

Mr. Burns, you earller stated that you had

25 prepared what is called ~he Truckee River model; is
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1 that correct?
2

A

Tha tIs correct.

3

Q

In two sentences, could you please describe

4 the Truckee River model.
5

A

It' 5 a model to permit as to operate the Truckee

6 and Carson River systems so that we can measure what
7 happened through the system by applying all constraints

8 on the system.
9

Q

All right. Where el se, besides today l 5

10 hearing, has the model been used?
11

A

It has been used in Federal Court; it has

12 been used in negotia tions; it has been used --well , it
13 is being now used by all the parties that are involved

14 on the Truckee River system. We have technical committees,

15 and that includes the tribe.
16

Q

In answer to Nrs. Oldham i s question, you

17 stated that if the three applications were, in fact,

is granted, there would, in fact, be no adverse effect

19 upon TCID¡ is that correct?
20

A

No adverse im9act on the water rights; that
-~~

21 is correct. ~
22

Q

Thank you. Would you please describe what

23 effect the granting of the three germits would have

24 upon the Truckee River decree?
25

A

None.
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1

Q

All right. Would you please--

2

A

You are applying the Truckee River decree

3 when you make the analysis.
4

Q

I See. Would you please describe whether

5 or not the granting of the three applications would
6 impair or violate the Truckee River agreement of 1935.
7

A

No't as far as I know.

8

Q

All right. Do you know whether or not the

9 Truckee River agreernen t i in particular page 9, the 31-

to, 69 percent ratio, could be maintained should the three

11 applièations be granted?
12

A

I don i t know about what is on page 9 ~ but

13 applying the 69-31, certainly could be and would ,be

14 applied.
15

Q

All right. Let us assume that some superior:

16 court or some superior governmental authori ty states
17 that

the effluent could not be returned to the Truckee

18 River. 00 you have that assumption in mind?

19 A Yes.
20 Q What would be the effect upon Westpac and
21 TCID, should that e~ent occur?
A
22
I aSSume the 69-31 percent would still apply i

23 and there would be adverse impact on both.
24

Q

And how would that adverse impact occur?

25

A

Because itls set up that 69 percent of the
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.r

1
"2

di versions, instantaneous divers ions between Farad and

Derby, you can add them all--the diversions cannot be

3

more than 69 percent of that total flow, and the 3l

4

percent out of Derby Dam has to be met, so you have to

5

meet the 31 percent downstream.

6

If you are not putting the return flow in,

7

then you are going to back off on the water uses up-

a

stream.

Q So, basically, there would be' a large curtail-

9

10

ffient in water consumption and use wi thin the Westpac

11

service area; is that not correct?

12

A It depends upon how much you take out.

13

o All right. And it would be devastating?

14

A Weii, again, it depends upon what the conditions

15

16

are.
Q Is it again your testimony that, should the

17

three applications be granted, there will be no adverse

18

effect or impact upon TerD?

19

A That's correct.

20

MR. deLIPKAU: No further questions, Mr. r1orros.

21

MR-. HOWARD: No questions.

22

MR~ MORROS: Mr. McCanne 11 ?

.",...

CRüSS- EX~1INATION

23
24

25

BY MR. McCONNELL:

Q Mr. Burns, on Exhibits 7 and 8, what was the

I
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1 purpose of Exhibits 7 and 8? What was the purpose to

2 illustrate?
3

A

I believe it was to illustrate what actions

4 had been taken on downstream water rights by moving

5 them ups tream.
6

Q

Is there any indication, as a result of the

7 fact that only 265 acre-feet have been used for
8 subdi vision, whereas 4,289 acre-feet have been trans9 fer

red downstream to upstream? Is there anything

10 intended to be shown by that?
11

A

No.

12

Q

You weren' t implying that 4,000 acre-feet

13 was transferred upstream, and only using 265, and the
14 rest of it was to our benefit, then?
15

A

No. But notice that some of this is upstream,

16 to Tracy Power Plant. No, this was just simply a matter
17 of actually what has happened.
18

Q

Just for the record, to show what' transfers

19 have occurred in the past, and where they h~ve gone;

20 is that correct?
21

A

Where part of them has gone; that' 5 correct.

22

Q

So it appears that a major portion of those

~ transfers went upstream, but they didn' t go into the
24 Reno-Sparks area¡ is that correct?
2S

A

The Tracy Power Plant were retained at that
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1 location.
2

Q

And most of those transfers occurred when?

3

A

I would have to check.

4

Q

The fifties, sixties, or before?

5

A

Whenever the Tracy Power Plant-- Mr. Furth

6 may be able to help us out.
Q

7

With regard to your Exhibits 5 and 6 i when

'8 you made those illustrations, you were showing that the

9 amount of water that reaches Derby Dam during the year

10 of 443 or 438 cfs; is that correct?
11

A

Yes.

12

Q

And then the district then would divert 393

13 or 395, depending upon the circumstances?
A

14

That is what would be available for the

15 district to divert.
Q

16

So that assumes i then, that Derby Dam has

17 the ability to accurately divert quantities of water in

18 that amount?
A

19

No_ I think it has--Derby bam has the ability

20 to release 50 second-feet to meet the downstream require21
22

ment.
Q

And the transfer, if it occurred at Derby Dam,

23 then, Derby Dam, you assume that you could change that'
24 release so it only required 43 cfs to be released below

25 Derby Dam?
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1 Derby Darn?
2

A

In this indication, that's correct.

3

Q

All right. So you are assuming Derby Dam

4 has the ability, then?
5

A

Well, I think we are assuming that, for the

6 entire sy~temi that the, when you make the analysis-1 we are assuming that this whole system-- there are other

g divertersi too--that they would be able .to divert and

9 use this right. I think that is the basic assumption.
10

Q

All right. On Case A, after transfer i you

11 show" 43 cfs is going to Pyramid Lake; is that correct?
12

A

No, it i 5 being released at Derby Dam for

13 downstream users, because you know, Mr. McConnell,

14 you have to take into account the accretion. There is
15 more water than that that goes into Pyramid Lake.
16

Q

All right. I wasn i t trying to get to that

11 point. The point I am trying to make is that the
.18 diversion' below Derby was changed from to 43; is that

19 correc t?
20

A

That is corre(;l:.

21

Q

I~~your illustration.

22

A

That's correc t.

23

Q

Now, that is assuminri, then, that ten' cfs was

24 transferred upstream, and three had been historically
25 returned to the system, under your example?

A550CIATE;O COURT RE:?ORTERS
OFFICIAL. eOVRT REPOI'lTERS
MOUSE, RENO, NEVAOA "9504
PHOlfE; 11021 765 .4252

COURT

77

1

A

That i S correct.

2

Q

Now, if the ten was diverted after transfer r

3 in the Reno-Sparks area, and the Reno-Sparks sewer
4 effluent was not returned to the river r would there
to divert 43 cfs past

5 still be then a requirement

6 Derby Dam?
7

A

r don' t know. I assume tha t those a re down-

8 stream rights, and those rights would have to be met.
9

Q

Okay. So what you are assuming, then, is

10 that the releases below Derby Dam would be reduced,

11 or taking into consideration return flows, historical
12 return fio~s from the prior irrigation, and, in this
13 case, instead of reducing the diversion below Derby
14 Dam cfs, the diversion was only reduced by seven cfs?

15 A That's correct; the consumptive-use portion.
16 Q And this was just for illustration purposes
not saying that three cfs is what the

17 only? You are

18 return flows would have been?
19

A

Well, I think that is probably a pretty good

20 estimate of about what is happening today. But it is

21 for illustrative purposes here.
22

Q

But in these illustrations i that assumes that

23 the sewer effluent from Reno and Sparks should be

24 returned to the river?
A
That's correct.
25
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1

Q

To reach a conclusion that there wouldn' t be

2 any adverse impact on TCID water rights, you, base that

3 on the Truckee River model runs; is that correct?
4

A

Not only on the Truckee River model runs, but

5 also on how the system operates. For example, the Vista
6 to Derby, I think any movement of water from irrigation--

7 say Vista to Derby; I am only using that as an example-8 up to Truckee Meadows, would be to the benefit of TeID.

9 There would be more water at Derby Dam for

10 diversion by TerD. That is because currently the
11 utili ty company returns approximately 50 percent through

12 the treatment plant; but also because of the 69~31

13 percent comes in to play. And that diversion between

14 Vis'ta and Derby is part of the 69-31 percent computation.
15

Q

But wouldn't that utility company be diverting

16 an addi tiona! ten cfs from the f lows in the river?
17

A

In this illustration, yes.

18

Q

And wouldn't the flows of the river remain

19 constant at 500 cfs, theoretically, if you were releasing
20 water to meet the Floristan rights?
21

A

In.~this example, we assume thère is 500 second-

22 feet at Pyramid.
23

Q

So the diversion, then, to the utility for the

24 transfer upstream, would increase; is that not true?
25

A

That i S correct; removing the ten second-feet
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1

2
3

up and assuming
Q

From

it is

diverted for M I purpose.
the standpoint of the model, does it
&

look at daily flows?

4

A

No,

it i S monthly.

5

Q

And

I believe

6

it's utilized in

thousands of

acre-feet, is it not?

7

A That is correct.

8

Q So that--

9

A Excuse me. No, we don T t round 2, OOOs of

10

acre-feet - Actually, the computer carries it down to

11

the acre-foot, and the print-out I think we have to the

12

nearest ten acre-feet.

13

Q If the model is basically a computer-generated

14

system, based on yours and Ron Hall i s--or Mr. Hall' s

15

understanding of it, the Truckee River agreement and the

16

Orr Ditch decree?

17

A No. I think it is more than that, becaupe

18

~ha t we have a t tempted to do is, as you know, work wi th

19

the Bureau of Reclamation, the Federal Water Mastßr,

20

the Conservation District, your office, and trying to

21

make sure th~t in the model, the model wi ll--the model

22

is nothing more than what you te 1 i it to do.

23

But we have gone to treat lengths to t~y to

24

get input from everybody: Does this model i as it is

25

operating, fairly reflect and accurately reflect the

ASSOCIATED COURT REPORTERS
OFFICIAL COURT 1'l~I'ORT~IlS
COURTHOUSE, REIiO. NEVADA 99504
PHOHE; (7011 785_4262

80
¡

1

constraints on the system?

2

So I know it is not just our operation. I

3 think it has been, well, almost ten, 15 years attempting

4 at everybody's input of that model.

5 And We still have a technical committee that
6 meets once a month, and that is made up of all the
7 parties, the tribe, the Bureau, the State of California

8 is involved. So I think it's a model that is accepted
9 by all the parti es operating on the river.
10

Q

I think, generally, as a computer model, it

11 is good and useful for making comparisons. You can take

12 an SO-year history that has occurred, and you can attempt
13 to make modifica tions in the computer programming and

14 come up with assumptions for ,.,hat might OCcur in the
15 future, and to make comparisons between those condi tions ;

16 is that correct?
17

1\

That is correct. And I think the--what is

~ significant are the d i f ferences. When you run the model

19 wi th all of these ori teria. you change one, and it is
20 the difference that is significant.
21

Q

Has the model ever been checked or verified

22

against act~l conditions, to say whether or not the

23

accuracy of the model is within five percent 1 ten percent 1

24

15 percent, 200 percent, one percent?

25

. "

A

No, in that sense, no. But what we have done,
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1 of coursei is to check all the data on the input, and

2 we have attempted to verify, in that sense. But in the
3 way you are talking about, no, tha t we can i t produce

4 those historic events. wi th the model, we get said

5 assumptions and operate the model.
6

Q

So if the model was off by five percent, there

7 could be a five percent errori either way?
8

A

In this--from what?

9

Q

From the numbers that were generated from your

10 comparisons.
11

A

But then, if you--then you are comparing from

12 the model with this change in assumption, and then you
13 get a difference. That five percent wouldn i t come in to

14 play. You would get a difference, and that difference

15 would be significant.
16

Q

Now, does the model--I think you answered this

17 before--the model works on a món thly basis?
18

A

Yes.

19

Q

Rathe~ than a daily basis?

20

A

That's correc t .

21

Q

In:.regard to Exhibit tl0. 4, the values in

22 comparison of TCID shortages were done with TCrD
23 receiving 320 i 000 acre-feet allocation i maximum?
24

A

That' 5 cor~ect.

25

o

Then you are aware that that issue is currently
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under ~eview by the Federal District Court?
2

A

Yes.

3

Q

And has the TcrD, in the past T been able to

4 achieve that 32Ö i 000 limitation?
5

A

I am not sure.

6

Q

Under normal operating conditions, have we

7 been restricted, or have we been limited to 320?
8

A

No. you have not. You have been set a quota

9 each year.
10

Q

If the usage on the project" increased, what

11 effect would that have on the numbers that you have?
12

A

I think basically it would reduce the flows

13 in to Pyramid Lake. I do not believe it would change
14 the impact on your. rights J because you would be operating

15 before and after. the transfer with that--whatever demand

16 you wan t to put in. And again, you would be looking at

17 a difference.
18

Q

Didn't you also say this was 119,000?

19

A

That i S correct.

20

Q

So it is presuming that the Truckee Meadows
....

21 is operating at 119,000, and there is about 60-some

22 thousand return flows from the sewage-treatment plant?
A
.That i S correct. And you i re operating at the
23
upstream rights,

24 119,000. So we would be exercising the

25 and in that way, today, aii of the rights are not being
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1 exe4cised. So there is water coming down, available to
2 you.
3

Q

And the model r s conclusion, after running

4 those comparisons, if 581 acre-feet is transferred
5 downstrea~ to upstream, that TCID would average 430 acre-

6 feet per year of that 581; is that correct?
1

A

Tha t is correct. Now," we are assuming tha t we

8 are moving 581 from downstream of Derby, upstream to
9 Truckee Meadows, and says, like over the eight years i

10 there is an average of 438 acre-feet per year.
11

Q

Is it correct, as we stated in our .letter,

12 that the model utilizes approximately 50 percent return

13 flow?
14

A

That's close. I think itls a little bit

15 different, but that's close.
16

Q

I believe part of your testimony also involved

17 the Public Service Commission rule with regard "1::0

18 1.72 factor; is that correct?
19

A

Tha t · 5 correct.

20

Q

Would you explain for me what that means.

21

A

Well, it means that an applicant for service

22 from Sierra .Pacific, through Reno and Sparks, would

23 require that 1.72 acre-feet of water be brought in in
24 order for the company to deliver one acre-feet of water.
25

Q

And what is the purpose for that?
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1

A

The purpose is that Sierra Pacific, with their

2 water supply today i and their stored water, can and

3 are agreeing to support the irrigation rights up to that
4 yield of 5B percent. The 58 percent is the maximum
5 amount of water you can get from an i~rigation right
6 in the Truckee Meadows. Tnat i s an annual basis.

7 And Westpac is agreeing to make up the

8 difference in that water, with their stored water.
9

. Q

I am not sure I understood that. Would you

10 try that again?
11

A

That if you bring in a water right to Westpac,

U that the most that you can generate water from that
13 right, for M & I purposes, is 58 percent. And Westpac

14 commits itself, when you bring that right to Westpac.
15 to support that right with stored ,~ater from Donner"

16 and independence.
17

o

What was the purpose of that?

18

A

I think that rule was to permit additional

19 developmen t of the Truckee l-1eadows, to bring in--the

20 develope"r must bring in the full water supply for his
21 development.
22

Q

Well J if the developer brought in one acre-

23 foot, why couldn't Westpac use one acre-foot?
24

A

Wel l, if he brings in one acre-feet, what he

2S is bringing. the 1.72 and the 58 gercent of that. he
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i bringing in a full supp~y. And with that full supply
2 that Westpac is agreeing to then use their storage to

3 support tha t right.
Fifty-eight percent is the maximum. Actually,

4

5 today, it is considerably less than that.
6

Q

I guess I am having trouble understanding

7 this. Why was it developed, do you know? Do you know
8 why the 58 percent rule was developed?
9

A

I think it was developed so that the procedure,

10 the water--the developer would bring in a full water

11 supply for his development.
12

Q

If he needs one acre-foot, why \-¡ouldn't one

13 acre-foot be a full water supply?
14

A

Well, because you only get, at the maximum,

15 58 percent of that out of the river. But if he brings
16 in 1.72, he is br ing ing those ext ra rights in, then he

17 would exercise the 1.72 in the river, and you will get
18 an acre-foot of supply.
19

20

Q

In other words i just because Sierra--

MR. MORROS; Let me interrupt. I just want

21 to interject one question.
22 Fi~ty-eight percent undet what conditions?
23

THE WITNESS: Under a future condition, and

24 that with an inc~ease in the demand, if we increase
25 the demand in the Truckee ~1eadows for lIH purposes, we
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1 would use more water in January and February, and it iS

2 under this future condition, future development, that

3 the maximum you get would be 5B percent.

4 Today, because you have not developed a
in the winter-

5 demand, you a~e not using as much water

6 time. We are dm.m around 35, 40 percent._
MR. MORROS: Wasn i t the 58 percent rule

7

8 developed based upon a critical-year yield? In other
9 words, under the worst scenario, you could only expect

10 58 percent of the face value of the water right to be
11 available in a drought year?
12

THE WITNESS: That 1 s correct. I apologize.

13

MR. MORROS: That is what I wanted the record
clear on. I think the record was getting a little

14 to be

15 confused. That is my understanding. If I am wrong J

U somebody tell me differenLly.
THE WITNESS: That is exactly correct.

17

18 BY MR. r-icCONNELL:
19

Q

So the purpose of that, then, the Public

20 Service Commiss ion issued a rule that said in o~der for
21 the power company çir ~ilest9ac to supply one acre-foot

22 of wa te r in cr i tic a 1 d rough t, they were going to have

23 to have 1.72 acre-feet to SUP91y that; and cri tical
24 drought, I presume, is 1930-31 period?
25

A

r 31 and J 34, and the period i 928-35.
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1

Q

Now, what would happen if ~hat rule was changed,

2 and it went to l-to-l?
3

A

Well, the way the rule is set up now is that

4 Westpac can support up to 46,000 acre-feet of irrigation

5 rights, and up to l. 72. And beyond that, then you mU5t

6 develop add~tional supply to support any additional

7 irrigation rights that you want to operate.
8

Q

But then, if this model was operated on a

9 1 -for- i basi 5 , with t.he rule changed, would that change

10 the rule?
11

A

No, because the way the model is run here,

12 it was run with Rule 17¡ that up to 46,100 acre-feet

13 of irrigation rights, that were at the 1.72 ratio to
14 get up to that point.

15 Beyond that, then we are at a 1.O-to-l ratio.
16 Änd that's the way this model was run.

17 And at that point, then, developers not only
18 have to bring in one acre-feet; they have to pay for
19 additional storage or additional support for that water

20 right.
21

Q

Are these water-right transfers within "the

22. 46,000 or above the 46,000?
23

A

These are within the 46,000.

24

Q

So regårdless of any proposed change with the

25 Public Service Commission, it is my understanding that
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1 the power company has requested a change. The model

2 run wouldn It differ; is that correct?
3

A

Tha t's correct.

4

Q

50 if the Public Service Commission said you

5no longer have to comply wi th Rule 17, would the power
6 company then be able to issue a will-serve letter for
7 additional water, because they now have 72 percent more?
8

~1S". OLDHAJ:.1: I am going to object, because

9 we are starting to call for speculation that is beyond
10 the applica tion. Maybe it's a misunderstanding of

11 what the discussion was.
12

MR. MORROS: Well, I don i t know "that it is

13 necessarily speculation. I think it's a scenario that
14 has a possibility of occurring. Ii on many occasions,

is have thought of it myself. And when this 58 percent
16 cri tical-year yield rule was being developed, the State

17 Engineer was supportive of that, because we felt it was

18 technically sound.

19 So if the Public Service Commission was to
20 change their mind and relax the rule, I am no~ so sure
21 the State Engineer would be willing to go along with
22 that, from a standpoint of signing off on subdivisions.
23

HS. OLDHAl'i: t'le aren' t talking about relaxing

24 the ru le . And tha t is why I obj ected, because I th ink

25 it was a mischaracterization of what ~as actually in
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i the hearing before the Public Service Commission.
2

MR. MORROS: weii," i am not SO sure that that

3 was--and Nr'- HcConnell is probably in a better position

4 to define his own question than I- am. But I think what

5 you are attempting to express, Mr. McConnell--and tell
6 me if I am wrong--is that there is the possibility that

7 the 58 percent critical-year yield rule could be

8 relaxed at some time in the future. And that is where
9 the question was coming from / wasn i tit?
10

MR. McCONNELL: Tha t . s correc t. I am concerned

11 that the information that has been provided to show

12 TCID benefits from these transfers could possibly
13 change.
14

MR. MORROS; l will overrule your objection

15 on that base. Go ahead.
16

THE WITNESS: We just finished a hearing before

11 the Public Service Commission i and going over with the

18 Commission. on the basis of the Nater supply for t'lestpac,

19 and that 1.72 was in there, and there was at least no
20 indication to me that that being changed. That is part
21 and parcel of the water-sup91y scenario here fo~ Westpac.

22 There was no indication that that was being
23' relaxed or changed. r believe that the Public Service
24 Commission is stiii going with that concept, that we
2S can support up to 80,000 acre-feet delivery and using
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1 the Rule i 7 process of i. 72.
MR. MORROS: The simple,
i

hard fact is--and

3 it's demonstrated by the record--is that, in a critical

4 year, the worst drought on record, the water supply

5 dwindles to 58 percent of the normal or-6

THE WITNESS: For the annual amount.

1

MR. M9RROS: The average yield.

8

THE WITNESS: That i s correct.

9

MR. MORROS: And that's weil-established.

10

THE WITNESS: That's correct.

11

MR. MORROS~ So unless you have got some way

12

J

to supplement .that water supply on those dry years,

13 from sources that are independent of the Truckee River
14 system, you are stuck with that as a water supply.
15

THE WITNESS: ~hat' s correct.

16

MR. MORROS: You can 't' perceive that unless

17 some other supply could be developed that would supplement

18 tha t during your dry years, there would be any reason
19

20

to change that.

We have to deal with reality, and the reality

21

is that the water ain i t there in the dry years. It's

22

as simple as: tha t.

23

MS. OLDRM-1: It doesn't change the yield or

24 the right. And I don't think we ever said that to the

2S Comroission.
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THE WITNESS: No. I think that all of this

1

2 ~as presented to the Commission. It did not indicate

3 there would be any change to that.
4

MR. MORROS: I worry about that changing i

5 without the addition of another supply of water to

6 offset that.
7

MS. OLDHAM: We would not propose it.

8

MR. MORROS: I think the 58 percent was

9 adopted and embraced by the Public Service COmRission
10 as a result of the power company's presentations to

11 the Commission during those series of hearings that
12 they conducted when this Rule 17 was being considered,

13 wasn't it?
14

THE WITNESS: As a matter of fact, those same

15 studies that were used a t that hearing were used today,

16 and still have not changed.
11

MS. OLDHAM: I think'that at the Commission

18 hearing, the point was that there is a limit to when
19 just bringing in 1. 72 times the amount of acre-feet
20 actually provides us a water supply. 1'1hen you get out.

21 to that future condi tion, there is a point where we can

22 only do that so far. Then, at that point, we. have got
23 to have some other storage opt.ion.. And that is \.¡hen

24 you go to the l-for-l: You have one acre-foot, but

25 then you hàve got to have some other water right filling

"
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1

"'

it in, either a storage reservoir or, you know i ground-

2 water options or something else that supports it.
3

MR. MORROS: Well, I probably should qualify

4 my statement, too i '...hen I say sources of water independent

5 .of Truckee River i either that or addi tiona i storage.
6

l1R. McCONNELL: I have no further questions.

7

~1R. MORROS: Any redire"ct of MI:". Burn s ?

8

I.IS. OLDHAM: I do.

9 REDIRECT E~iINATION
10 BY MS. OLDHAM:
11

Q

Mr. Burns, during the period of shortages

12 that are reflected on your Exhibit No.4, were the
13 water rights which are concerned with these applications

14 fully exercised?
15

A

Yes.

16

Q

Would there be any difference in your analysis

17 of impact, negative impact to TCID's rights if TCID
18 were to win their OPAC proceedings and have a greater

19 right of diversion?
A
No, I don't think so.
20
21

Q

Would there be any difference if we were

22 operating under the ~resent conditions, as opposed to
23 operating under future conditions?
24

A

No.

25

Q

The conclusion would remain the same?
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That i S correct. In fact, there is more water
2 available today, to them. The rights aren' t fully
1

A

3 exercised upstream.
4

Q

Was it more conservative, for the purposes

5 of this analysis, to assume a future condition?
6

A

Yes.

7

Q

Than a present condition?

s

A

That' 5 correct.

9

Q

How so?

10

A

Well, for example i today all of. the rights

11 in the Truckee Meadows are not being exercised. "There-

12 fore, that water goes on down the river.

13 In this analysis i we assumed and 9ut in here
14 the exercising of all the rights in the Truckee Meadows.

15 We also have in this analysis that all of the rights
16 downstream of Derby Dam will be met, in this analysis.

17 S~ that was, I think, the ~ost severe condition
18 tha t we could get. And then, the remaining water of
19 TCID, we wanted to be sure that the water would be there

20 for TCID.
21

Q

pid you assume the future conditions so that

22 there would not be additional water going to TCID from

23 the 42 percent i as exists today, the excess water rights?
24

A

Weii, to the extent that all of our rights are

25 being exercised noV1. Ho\.... much still remains, you '....ould
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1 have to go through the analysis. But we did want to

2 exercise all of the rights.
3

Q

And with respect to the questions and answers

4 YQU gave on Exhibi t 5, Mr. McConnell discussed what

5 wauld happen if Reno and Sparks failed to return their

6 effluent to the river. You indicated that there would
7 still be a ~equirement to have 3l percent show up at

8 Vista; is. that correct?
9

A

r assumed the Orr Ditch decree, "still, in the

10 assumption that the Orr Ditch decree would stiii be

11 applicable.
12

Q

Okay. As between the water that is going to

13 Pyramid Lake, or the water that is specified to make
14 up the water rights below Derby Dam, I should say, and

15 the wa"ter that's going to TCID, what would determine
16 whether the water went to the water rights below Derby
17 versus over to TCID?
18

A

I think the right--the priority of the right--

19 and here we are saying the rights downstream of Derby

20 have a prior right.
21

Q

So if there was an impact on TerD, it would

22 be as a result of this priority?
23

24
25

A

I believe so.

MR_ deLIPKAU ~ Is it als~ possible that, if

the effluent were not returned to the river i Sierra
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1 Pacific would simply b~ required to deliver less water,

2 thereby leaving more water in the stream to make up

3 the TCID shortfall?
4
5

I don't

A

know how

it

know.

That may be a case.

would be handled to make

6

Q

That event hasn't yet

7

A

It has not

&

up the

1

donlt

shortfall.

occurred?

occurred¡ right.

MR. deLIPKAU: Thank you. No further questions,

9 Mr. Morros.
10

MR. McCONNEL: Just to follow-up on that last

11 question, I "think that was the intent of our original
12 number one concern; and that is, if water is not returned
13 to the river, which the treatment plant is utilizing,
14 making up return flow, then there wouldn't be any
15 return flows, so that the water rights would have to be

16 reduced, then, to make up those return flows.
17

l.1R. MORROS; Nouldn 't t.hat concern extend to

18 any rights on the river system, regardless of whether
19 it was below Derby or not, as far as water avai labili ty

20 at Derby?
21

MR. McCONNELL: Certainly. But we are only

22 dealing with ,these transfers.
23

MR. MORROS: Well, the only reason I make that

24 remark is that, from the standpoint of that concern, 1

25 don't think there is any distinction, any substantial
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1 distinction between these transfers and any other
2 transfer, whether it was upstream or downstream.
3

MR. McCONNELL; That probably is correct.

4

MS. OLDHAM: And I think even--this has been

5 raised in other protests, r guess, by TCID, at this
6 point, to our water-right applications, and I don i t

7 know to what degree it can or should be settled in this

8 case. But from Sierra Pacific i s standpoint, we are not
9 agreeing that the whole brunt of what Reno and Sparks

LO might do from. winning what would be a devastating blow
11 in this lawsui t falls upon Sierra Pacific.

12 The way we see it is that the decrees will
13 sort that out, and that the 6931 criteria will apply,
14 and that we will have an obligation to meet that.
is And to the extent that that is less than what

16 we presently return today l that TCID will--being the

17 lower priority on .the bottom of the riv~r, will probably
18 take the remainder of the brunt. So it would be a shared
iI) burden i:n that si tua tion .

20 TCID would like to admit or agree that the
21 693l criteria has to be met_
22

MR. MORROSi Well, I would think that, if

23 the end result of the lawsuit is that the effluent
24 doesn 1 t have to be returned to the river in the form of

25 historic return flows, then I think all users on the
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1 river r where there has been a conversion over to uses

2 other than irrigation, are going to be faced with
3 regulation by the Federal Hater Master to account for
4 those return flows, because, under those circumstances,

5 approving those change applications would have an adverse

7 (Recess.)
6 effect, in my mind, an~~ay.

8

MR. MORROS: Does the Water Master have any

9 questions of the witness?
10

MR. STONE: No.

11

MR. MORROS: Mr. Turnipseed?

12 EXAMINATION
13 BY MR. TURNIPSEED:
14

Q

I think you might have answered mine, but let

15 me just ask it again. We took a certain set of circum-

16 stances here, with a certain set of applications, and
17 you analyzed what the effect of TCID would be. But I
18 am not sure we got to a point in the fu ture where, if
19 more and more changes. go from the lower Truckee River

20 system up to the Truckee Meadows, if someday there may

21 be an effect.
22

A

You are going to have to evaluate--

23

Q

Each one, separately?

24

A

Yes.

25

Q

And then I guess we will, if all the wate~--if
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i all of the non-Indian irrigation rights in the lower

2 Truckee Meadows, in the lower Truckee River were
3 transferred to Truckee Meadows, and only the Indian

4 1S59 priorities had to be passed at Derby, then you

5 are saying there probably would be an effect?
6

A

Well, then it depends on: Are you going to-- .

7 how are you going to support those rights bringing it up?

8 How much supp~y are you going to have? You would. have

9 to analyze it i and take a look-10

Q

That goes back to the 69-31?

11

A

Yes.
MR. TURNIPSEED: That's all I have.

12

13 EXAMINATION
14 BY MR. l.iORROS:

is

Q

i guess the thing that I wonder about is,

16 if we approve these changes and permits are issued
17 so the amount of ~o1ater that can be committed to new

18 development under the decree of reliance is noW down
19 to 58 percent of the face value of the right, assuming
20' that the right in the past has been exercised to a

21 hundred percen t of its face value, when water supplies
22 were available, so under those condi tions i there is 42

23 percent of that flow that will stay in the river, under
24 the 58-percent critical year criteria, plus whatever
25 return flows would be generated as a result of that

ASSOCIATED CouRT REPORTERS
OFFICIAL COURT REPORTERS
COURTHOUSE. REIIO. NEVADA MSM
PHONE: 17021 785.4Z62

99

1 water being diverted and put to beneficial use for
2 municipal purposes, and then the effluent treated, and

3 effluent continuing to be discharged to the river,
4 but assuming that something happens in the future, J

5 and the e~fiuent is not dischargeâ to the river, and
6 the State engineer and the Federal Water Mast~r are
7 unsuccessful in asserting the position of the historic

S return flows r and there is a loss of those return flows,
9 isn i t that more than compensated by the 58-percent

10 critical year yield rule?
11

A

I don' t think so, because when we get down

12 to where it is right now, we are saying that the water

13 is returned, we are analyzing that condition. But if

14 we divert tha t water away rand it doesn' t return, 1

15 think you are going to have to operate the whole system,
16 and it becomes a driving question and-MR. MORROS: But you are not diverting a

17

18 hundred percent, you are only diverting 58 percent of

19 that 'water.
THE WITNESS: That' s all we i re getting iri the

20

21 dry period, but .we are exercising more than 58 percent

22 in other yea rs .
23 BY MR. MORROS:
24

Q

But you have not committed development to

25 anything beyond 58 percent.
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A

For up until that 80,000 acre-feet,' that.'s

ioa

2 correct.
3

Q

lihat reason would you have to divert more

4 than that in the wet years? I don ~ t see how you can

5 divert more than 58 percent in a wet year and cut back

6 to 5 a percent in the dry years, when you haven i t cornrni t ted
7 that demand to more than 58 percent. I don i t understand

8 your reasoning there.

MS. OLDHAM: I guess it i s--

9

MR. MORROS: No, he i s the expert now. He's

10

11 the wi tness.
MS. OLDHAM: Well, there is a legal matter,

12

13 too, that has to do wi th-MR. MOR~OS: It is not a legal matter: it is

14

15 a matter of available wa~er supplies and diverting.
16 And counsel is not going to answer the question.
THE WITl'IESS: ~~eii, in this example, I think

17

18 we are exercising-19 BY MR. MORROW:
20

Q

Let me try to simplify my question. If the

21 transfers are approved right now, you have to allow
22 a hundred percent of that water to go by Derby to serve
23 those rights downstream, in their present irrigation
24 status. If they are in priority, and they are entitled

25 to that water, TCID is not in a position to interfere
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1 with that, because they have a junior priority. You
2 aiiow this right to be moved upstream and diverted i

3 and the use is being changed over to municipal use.
4 The 58-percent critical year yield rule applies now i

5 so you have reduced the demand on that riqht down to

6 .58 percent of its critical value.
7 You are not going to commit new development
8 or new demand, based upon that right, the availability

9 of that water under that right, more than 58 percent

10 of that face value. So 42 percent of that right stays

11 in the river. Isn't that an advantage for TCID?
12

A

Yes, definitely.

13

Q

t"lell, that was my question.

14

A

Okay.

15

MR. McCONNELL: Then ~y response is, what if

16 that changes?
17

MS. OLDHN1; How come he gets to talk?

18

MR. McCONNELL: Well, like I stated when we

19 started out with this whole proceeding, I don't have

20 any problem as long as everything stays the way it is.
21

MR. t-iORROS:

tJell, I don't have any problems "'\.

22 as long as everything stays the \olay it is i too; But we
23 can speculate on changes occur~inq, and they may Occur.

24 And there is a possibility that we are not going to
25 prevail in . the lawsui t. There is no ques tion about
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,

MR. HcCONNELL: Okay. But so-2

11R. ~ORROS: But that is not going to affect

3

the 58 percent, is my point. That has nothing to do

4

with the effluent or return flows.

5

MR. McCONNELL: The 58 percent is based on the

6

Public Service Commission ruling. It is not based on

7

the State Engineer's ruling.

8
9

MR. MORROS: Fifty-eight percent is based upon

Sierra Power i s perception as to what they will have as

LO

a reliable water supply in a drought year, in a drought

11

condi tion. And based upòn the histoxic record of flows

12

in that area r their perception is that under the worst-

13

case scenario, which is the drought of the thirties,

14

only 56 percent of the face value of those water rights

15

is going to be available in the system.

16

It has nothing. to do wi th the return flows

17

or anything else. It is simply that once - the change

18

is approved, and it i s changed over to municipal water,

19

then you are not going to commit more than 58 percent

20

of the face value of that water right.

21

MR. McCONNELL: Within the pe~mit.

22

MR. MORROS: Well, Rule l7 applies. What you

23

are saying is, put it into permits, so even if conditions

24

change where that rule may be modified or lifted, you

25

want it to stay the same, as far as anything related--
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1 related to anything where the original diversion or the

2 original right was below Derby.
3

MS. OLDHAM: These rights have already been,

4 I guess, offered to the local governments, who nave a

5 similar rule that applies to the 58 percent and are

6 going under these kind of rights. They are being
7 provided under the 58 percent rule, these particular

8 rights are.

9 I think, just to clarify the record a little
10 bit, the State Engineer, long before the Public Service

11 Commission ever ruled on Rule 17, had us providing

12 water rights on this basis, and that the going to the
13 Public Service Commission was an effort to have all
14 ?ermits treated the same. Because the State Engineer

15 only had jurisdiction of, subdivisions at that time, and
16 not over the commercial development.

17 So we then went to develop the rule at that
18 level, and subsequently to that, the cities all put
19 into effect the same. So we actually have three layers

20 of government that apply that rule at .this point.
21

MR. McCONNELL: All we have asked is that

22 those conditions be placed on the permit. We haven i t

23 asked that the water-right transfer be reduced; we
2~ have asked that the conditions that are currently in
'25 existence be placed on the permit. Because the problem
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1 arises, for example-2

MR. MORROS: Well, if the application is

3 approved, it is subj ect to existing rights, regardless
4 of whether they are junior or senior in priuLity.
5 The application cannot be approved if there
'6 is any substantial evidence that it is going tö adversely

7 affect existing rights.
8

rlR. McCONNELL: And under current condi tions,

9 as you understand it, it doesn' t--you were to say it

to doesn't. Now r if that is the case, then, I think all
11 we are asking is that you place into the permit the
12 conditions upon which you are making that determination.
13

MR. MORROS: Well r some time in the future,

14 if it is demonstrated that because of the change in

15 opera ting cri teri a on the river, or a change in the 58
16 percent rule, or whatever the case happens to be, that

11 there is some adverse effect occurring on existing
18 rights, which would not be there had not the changes

19 been approved i and I think the Federal Water Master
20 is in a position where he will have to exercise regula-

21 tion.
22

MR. McCONNELL: But say, for example, you

23 have somebody that has developed a subdivision on the

24 basis of current rules, and then; all of a sudden, those
25 permi ts were granted on current rules, and all of a
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1 sudden, then the water is not available because the
2 return flows have to be taken out of tha t water.

3 Where is the water going to corne from to make
4 ~p to the homes that are relying upon the water that
5 was ther~ to build the homes with in the first place?
6

MR. MORROS: It's going to come from the

7 42 percent, the rights being penalized right now under

8 Rule 17.
9

MR. McCONNELL: Then you start changing the

10 circumstances under which you are analyzing this permit.
11 Now you are not limiting it to what

you are saying is

12 current conditions, because now you are freeing up that
13 water availability. Then, at that point, maybe there
14 is an impact on us, because we haven i t analyzed it

15 under that aspect.
16 MR. STONE: I guess I am the one that would
17 have to administer it. And my question to you would be-18 just so I understand--are you saying that just on this

19 transEer--whatever the numbers are, 1'm sorry--53092

20 and 53093, that if, in the future, some other thing
21 occurred, that I would administratively go in and

22 reduce these t\~O applications, or these two transfers
23 to whatever subdivision they are appurtenant, made
24 appurtenant by the power company, or whatever happened?

~ I mean, wouldn i t I have to--as we have already
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1 .. discussed in the hearing, wouldn 1 tit have to be done
2 on a carte

blanc basis to every application that has

3 been done?
4

MR. McCONNELL: What I am saying is that

5 if you go back and look at some of these prior
6 applications. somebody is going to. argue that there
7 wasn 1 t any condition on those. and we have relied

8 upon them to build homes, and people are relying
9 upon that water supply, and we are not going to reduce

10 them.
11

MR. MORROS: But I don i t see where there is

12 any difference between these applications and any
13 other change on the river.
14

I'iR. McCONNELL: Nell, the difference is that

15 the issues weren i t fo~med as well as they are today.

16 and they weren i t brought to the forefront. And I think
17 this is just the pressues of what is occurring on the

18 river system, now that these issues are being brought

19 up.
20 But I am not saying that they didn't apply
21 in the past;.. just that nobody ever discussed them.
22

MR. STONE:. Are you suggesting, again, for

23 clarification, that in the future any transfer appii~
24 cations that are presented to the State Engineer
25 have to be. granted on the basis that somebody may file
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1 or win an existing lawsuit?

2 I mean, I don i t know how I could administer

3 that.
4

MR. McCONNELL i No. 1'm asking them to be

5 condi tioned upon the current conditions. You say they

6 are conditioned upon 58 percent yield or use, so if
7 that is the condition upon which they are granted, then

8 ~ut that condition in the permit, and then we don't
9 have to worry about the fact of what you are saying

10 about the return flows, if, in fact i there is 42 percent

11 of the rig~ts still in the river.
12

l18. OLDHMI: Can we look at it a little

13 different way? If you took this Exhibit 5 and said,
14 if 'the condi tion changed, that Reno and Sparks won
15 their. law

sui t i then i if you diverted ten acre-feet,

16 you would have 3. i coming back; you would have 3.1

17 percent of that right coming back.

18 You would be in absolutely no different
19 position than you are today. There wouldn i t be any

20 advantage to TeID, but there would be no detriment to
21 TCID from the 31 percent.

22 In fact, because the transportation losses
23 on these ditches are all less than 31 percent-- Lagomarsino

24 was 30.
25

MR. STONE: Oh, on these ditches.
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MS. OLDHAM: These ditches that we are talking

2 about here. Then you could have no impact. The worst
3 that could happen is, you would be at the same--that

4 you would have the same amount going to TeID under
5 the before-transferred and after-transferred conditions.
6

MR. MORROS: Well, my concern is toat we are

7 generally talking about any future change applications

8 on the river, regardless of whether they are above or

9 below Derby. And your concerns related to these

10 applications are basically applicable to any future
11 change application on the Truckee system.
1'2

t4R. McCONNELL: That's correct.

13

MR. MORROS: Do you have any evidence that

14 any of the changes up to this point, that have occurred,
15 where decreed rights have been changed over to municipal

16 use, has had any adverse effect on water availability
17 of the TCID's diversion at Derby?
18

MR. McCONNELL: No.

19

~m. MORROS: But, again, we go back to, as
to i:he

20 long as the effluent continues "to be discharged

21 river, we probably won i t have a problem, as long as the

22 58 percent rule is in full force and effect. Actually,
23 this is going to result in more of a benefit to TCID

24 than a depletion.
25

MR. McCONNELL: Assuming we don' t start upstream.
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1

MR. MORROS: I mean, I. am talking from the.

2 standpoint of water being available at Derby for

3 diversion.
4

5

MR. STONE: Mr. McConnell, maybe i didn't
make myself clear. But if you attach a condition

6 of th-a 58 percent to this application or to the

7 permit, if, in fact, it is granted, my question was:
.8 Does that mean Lhat, in the future, if that is changed,

9 these applications are the ones that are affected by

10 that caveat in the-11

MR. McCONNELL: Yes.

12

MR. STONE: Then my question is still: How

13 would you administer that, if it were only to affect

14 these .applications?
15

MR. McCONNELL: Oh, I am not certain as to

16 what would happen with the other applications. I can
17 conceive of an attorney arguing that most applications

18 have been issued, and they are not condi tioned, and
19 there is no change to them.
20

MR. "iORROS; 'l'hose applications were issued

21 subject to existing rights, and I feel that the Federal
22 Water Master has continuing jurisdiction over that
23 river, and he has the authority to regulate those

24 diversions.

25 If conditions change, and he has to exercise
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lL

2 can proceed to do so.
3

MR. McCONNELL; I perceive a reluctance to

4 condi tio~ the permits upon CUrrent conditions.
5

lffi. MORROS: Nell, at this point there is a

6 reluctance. If we had dealt with this issue the first
7 time the change application came before the State

8 Engineer-- I don i t know that it' s necessary. I think
9 what you are asking for is already there, is wha-t I am
10 saying, Mr. McConne II .

11 Perhaps Mr. Stone feels differently about it.
12

MR. McCONNELL~ Well, we have dealt with quite

13 a bit of litigation, with an innovative attorney, and
14 all I am trying to do is foreclose as many problems as
15 possible in the future _ And I understand what you are

16 saying. But, on the other hand, that shouldn i t foreclose
17 the issue of permits based on current. condi tions.
18

MR. MORROS: All right.

19

MR. McCONNELL: If there is a particular

20 problem with that, go back and say that all your prevíou~

21 ones were under the same conditions.
22

MS. OLDHAM:

r don i t think we could accept

n these permits as far as accepting them for will-serve
24 letter, if they were--if they were conditioned on cur.rent

25 conditions, and, if anything changed, all of a sudden
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1 we don i t have' a water supply for the customers that we

2 are relying on.

3 We are relying upon our entire water supply
4 the same way, and I agree there are several very
5 imaginative attorneys out there who could corne up with

6 an argument that could throw the whole world topsy-

1 turvy, as far as water rights go.
8 But we can t t protect against them, and i in
9 fact, you know, being the last right on the river,

10 being the--you know, in terms of priority, and being
11 a t the bottom of the river, I think- -you Y~Ow, I under-

12 stand TeID's concerns. But, at the same time, we canlt
13 protect and take the brunt of the Truckee Meadows of .

14 everything that might come up from an imaginative

15. standpoin t in the fu ture .

16 We are looking to go on and to fight those
17 types of deals, as they come d"own, and those types of
18 lawstii ts, as they are filed. And we--but we can 't

19 rely on a \...ater supply On that basis.
20

MR. MORROS: I think there are

21 guards in place, through the water-quantity review
22 process, the statute \.,ater-quant.ity ravie..., process,
23 where, if there was an a t tempt to commit the water

24 supply under these rights to new development in the form
25 of new subdivisions, new condominium developments, or
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i planned-unit developments, whatever the case happens

2 be, above and beyond the 58 percent--in other words,

3 some condition changed and the power company came to
4 us with--or developer carne to us with the subdivison

5 that had been signed off by the power company, on the

6 basis that now they were dealing with 70 percent

7 critical-year yield instead of 58 percent critical8 year yield, then they would be put in a position before

9 the State Engineer would consider approval of that

10 subdivision, or signing off on that subdivision, of

11 demonstrating to the State Engineer that there is not
12 going to be an impact, again, on those downstream

13 rights.
14

MR. STO~E: Is it your contention--is it
your conten-

15 just because it is below Derby, or is this

16 tion on any future transfers in the Truckee River
17 system,. excluding TCID?
18

MR. McCONNELL: Nell, right now, we are just

19 dealing with these transfers.
20

MR. STONE: Yes, but I am trying to understand,

21 because I have to administer it. So 1 am wondering-22

MR. McCONNELL: Well, our position, basically,

23 is that the irrigation rights previously had return

24 flows. Those return flows are made up of returns

25 through the treatment plant. If that is gone, then our
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I

position would be that the return flows have to be

2

made up.

-

3

~1R. MORROS: And I am in full accordance.

4

MR. STONE; I agree.

5

MR. MORROS: Those return flows have to be

6

accounted for. That has been my position all along.

7

It hasn't changed. And I see no reason to even consider

8

changing it.

MR: STONE: Furthermore, you are entitled to--

9

5

10

what is it--69-31? There is that breakdown that is

11

in the Truckee River e.greement, which is part of the

12

decree, that is ongoing. So, as the diversions--if

13

the diversions increase up here, I guess the entitlement

14

would increase. That i s why I feel the ?rotection is

15

built into the decree, is what I am trying to suggest,

16

Lyr.i.an.

17

MR. McCONNELLi Well, I just respectfully

18

disagree with that. I want to make sure that it is

19

fully understood what our position is, and our position

20

is, if current conditions remain, fine. But if they

21

don i t remain, then we have got problems.

22

MR. MORROS: But you are putting me in a

23

posi tion of having to rule on the merits of these

24

applications based upon--

25

MR. McCONNELL: Current conditions.
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MR. MORROS: No, based upon a speculation

1

2

that the current conditions are going to change at

3

some time.

4

\

I

MR. McCONNELL: No, I am asking you to rule

S on them under current conditions.
6

MR. MORROS: Under current conditions, then,

7 there doesn't appear to be any evidence of adverse

8 effect.
9

MR. McCONNELL: As long as the current

10 conditions are conditioned in the permit.
11

MR. STONE: Current conditions meaning the

12 reverse flow through the 58 percent relationship,

13 et cetera?
14

t.lR_ McCONNELL: Yeah.

15

MR. MORROS: How about if a condition was.

16 included in the terms of the permit that approval of
17 this permit does not in any way negate or waive the
18 right of the Federal vlater l4aster to regulate diversions

19 under this penni t?
20

MS. OLDHAM: Under the Orr Ditch decree and

21 the Truckee River agreement?
22

MR. MORROS: Yes.

23

MS. OLDHAM: We would agree wi th that _ And

24 we \yould agree that the conditions of the Orr Ditch
25 decree and Truckee River agreement must be met.
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1

MR. MORROS: And if you want to take it one

2 step further, and with the full understa~ding that
3 historic return flows have to continue to be accounted

4 for.
5

MR, deLIPKAU: No, we couldn't say that,

6 because we don 't know-7

MR. MQRROS: Youcouldn i t say that, but I can

8 say it, if I want to.
9

MR. deLIPKAU: Weii, okay, you could say it,

10 if you want to', But if a superior governmental authori ty,

11 in whatever form, Congress, U.S. Supreme Court, State

12 Supreme Court, says you can't put the water in--the
13 effluent in the river, then what Westpac is faced with

14 is meeting the criteria under the decree and under the

15 agreement. And that might have a catastrophic effect
16 on Reno, which legaiiy is fine, If Westpac serves

17 40 percent of the volume of water nex t year, as it did
18 this year, then that's too bad. But everybody will be

19 in the same position.
20 All we want these three applications to be
21 is approved in the same condition as all of the other

22 Truckee River applications to change are. The other
23 applications i now perrni ts, do not have conditions that

24 the t~ater I.taster expressly reserves the right to
25 administer.
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1

MR. STONE: But I do.

2

MR. deLIPKAU; I realize that is implied

J in all of the permits i so I think we would go along

4 with that condition, at least my client could, and
5 ~qestpac also. But these three applications certainly

6 cannot take the brunt of this superior governmental
1 authority saying you can't put the effluent back in the

8 river.
9

We don i t know what will happen. We don i t know

10 how that decree or statute will be formed.
11

.

MS. OLDHA1'1: There would be a who le process

12 of interpreting the decrees and how they apply after

13 that. But that would have to-14

HR. l'¡ORROS: I am just seeking a solution
1s

15 to this dilemma i you know. I think Mr. McConnell

16 objections and his concerns have some merit. And how

17 are we going to deal wit it?

18 MR. deLIPKAU: Well, I would like to kind of
19 summarize \Y'here \'1e are and-20

1'15. OLDHN1: ~'le can' t even agree tha t i in the

21 future, 50 percent will ah'1ays return.' You knOH, you

22 don i t know that. Appl iances will become more efficient
23 in the future. There may be efficiencies relative to

24 the system that are going to occur over time. 'Vlith
25 respect t.o. conserva.tion, one thing we know we have to
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1

meet is the 69-31 criteria and the decrees. And we

2

would always agree to meet ,those decrees; and to be

3

subject to the authority -of the Federal t'later llaster

4

and his--in his rights and authority to--

"I

. MR. MORROS: The only other alternative is

5
6

just to totally disqualify the Truckee River as a

7

source of rnunici~al water for development in the

S

Truckee Meadows area.

MS. OLDHAM: Because of some imaginative

9

10

lawsuits which we don't agree with, with the positions

11

tha t are being taken.
MR. r10R~OS ~ . I don i t know'. Naybe \"e are at

12

13

that point.

MS. OLDHAM: 1 don't bel ieve we are. I think

14
15

t...ater r.ights are property rights, under Nevada law. They

16

are controlled by the decree. We have already been

17 .

through U.S. versus Nevada, which says that the decree

18

is--stands, and it is controlling, and that that is--

19

and we firmly believe that that will be the case.
And if these other lawsuits-- It doesn 1 t take

20
21

much to file a lawsuit. All it takes is a piece of

22

paper and I don i t know how many dollars, at this

23

point.

24

MR. MORROS: And an attorney, I guess.

25

MS. OLDHAM: Yeah.
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1

MR. deLIPKAU: That's easier than money_

2

MS. OLDHAM: We can't protect against claims

3 tha t people are going to make; tha t someone ough t to

4 tear down Tahoe Dam, for instance. Those things are
5

going to happen. But they are not right.
l'lR. McCONNELL: But, on the other hand, as

6

\

7

we have discussed, we are not talking about future

8

contingencies, we are talking about today's contingencies.

9

But I hear reluctance on their side to even agree to

10

the conditions of today' 5 conditions, so that leaves

11

me a Ii tLle concerned about what the intent is in the

12

future, from the' standpoint of changing those condi tion¡s.

And if we are making a ruling under today 's

13

14

conditions, I don't see any problem with conditioning

15

the permit on today's conditions.

16

MR. MORROS: Well, I don't know exactly the

17 wording that you are striving for. Do you have something

18 that you wanted to add, Mr. Arden?
19

MR. ARDEN ~ I f I may, I would like to make

20 a statement. I think it has been fully-21

MR. MORROS: State your full name for the

22 record.
23

MR. ARDEN: Richard W. Arden.

24

MR. MORROS: Do you want to raise your riqht

25 hand~- I f you are going to make a statement-- Are .you
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1 going to testify on your own behalf?

i

MR. ARDEN: I am just going to make a comment,

3 and then, if you feel that-4

MR. MORROS~ Is it in the form of--

5

MR. ARDEN: No. I am just going to take the

6 data that was presented, and kind of make a point, if

7 I can.
8 (Whereupon Richard W. Arden was

9 duly swo~n.)

10

MR. MQRROS: Mr. Arden, go ahead.

11

MR. ARDEN: I think that it has been pointed

12 out that if we continue to use the rights under claim
13 638 for irrigat.ion, which l¡;¡below Derby Dam, TCID

14 would not have been getting any benefit of that water
15 tha t has to pass by Derby Dam, to give us the right to

16 use it on that property.

17 I think, in this particular case, we can show
18 that it is--if you want to speculate, that you have to

19 remove the effluent from the Truckee River and pipe it

20 to some other point, that this water right will have
21 less effect on TCID than any transfer above Derby Dam.

22 i could theoretically go ahead and divert the
23 water up above Derby Dam, and take no return flow from

24 it, and 1 would stiii have the same status that 1

25 would under the present irrigation right, because there
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1 is no return flow that ~s benefitting TCID right now.

2 So if you really want to' get into the issue
3 of speculation on return flo~ and what is going to
4 happen to it, it is going to have greater impact when

5 you chan~e then existing water rights within the
6 Truckee Meadows, than if you change it below Derby Dam

1 on TCID.

8 Do you foiiow what I am saying?
9

MR. McCONNELL: r follow what he '5 saying,

10 but our position is that it is going to have an impact
11 on the rights below Derby Dam, which are, prior and

12 senior to ours. And if those réturn flows aren't
13 there to make up their rights, then it is going to come
14 out of our junior rights. So it has an impact on us.
15
16

~1R. r"-ORROS: Well, I am not so sure I follow

that. vlhat you are saying, if the right ceases to be

11 exercised below Derby, and is exercised upstream at a
18 58 percent level, then there is going to be some impact
19 on those other downstream users below Derby ( becapse

20 the return flo":'s - are not going to be available.

21 But if you are not diverting--if you are not
22 exercising your right in the form of an irrigation right
23 down there, you are not diverting water from the river,
24 isn' t that going to be of some benefit to those down-

25 stream users, especially a downstream user tha t might
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i be junior in priority to these rights?

2 MR. McCONNELL: You are talking, again, under
3 current conditions; right? The 58 percent limitation
4 on the use and return flows in the treatment plant?
5 And all I am saying is that. that is all we have asked

6 for.
7

MR. MORROS: Welì, go ahead, Mr. deLipkau.

8 You said that you. had the closing statement you wanted

9 to make.
to

MR. deLIPKAU: I think where we are and what

11 we have to look to is NRS 533.370, Subsection 3, which
12 states, in essence, that the State Engineer shall approve

13 an application. if filed in proper form, if there is,
14 one, unappropriated wa ter in the proposed source; or,
15 number two, that the proposed use of the water does not
16 tend to impair the value of existing rights; or, three,
17 othen~ise would be detrimental to the public interest.

18 That law applies also to applications for
19 change, as weii as applications to appropriate.
20 The Truckee Hi ver decree, on page B8, under

21 which we are all guided, states that applications to
22 change are authorized in accordance wi.th law. The
23 law referred to in the decree is NRS 533.370.

24 What we have clearly proved, through the
25 testimony of Mr. Burns, is that the contemplated three
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1 applications, if changed, would not cause a detrimental

2 effect to others on the stream syste~. These obviously
3 are not applications to appropriate; they are to change.

4 The change does not tend to impair the value of existing

5 rights.
6 That is the sole grounds upon which the
1 TCID protested. The sole ground has been met. And,
8 in fact, the amount of water to TCID will, in fact,

9 be improved.

10 The applications, if approved, will not violate
11 the Truckee River decree; it will not violate the
12 1935 agreement. Rather, both of those instruments
13 can be fully met by the implementation of the three

14 applications.
is It should also be pointed out--and I request

16 the State Engineer take judicial notiqe of the prior
17 applications approved by him, as depicted on Westpac' s

18 Exhibits 7 and ß.

19 I would like to put to rest once and for all
20 the 58 percent rule and how it wo:rks.

21 Briefly stated, if a developer comes to
22 either Reno or Sparks with a project--and I am going to

23 use round numbers--his contemplated project needs 5.8

24 acre-feet per annum, under current rules, he is required
25 to deliver to the government ten acre-feet.

.~
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1

That means that 4.2 acre-feet are allowed to

2 flow in the river. That's 4.2. If the same ten acre3 feet were uti 1ized for irriga tion purposes, there would

4 be some consumption, there would be some seepage,

5 and there would be some return flow.
Burns stated

6 r believe the testimony of Mr.

7 that 30 percent would return to the river. Therefore,
8 just at that use, we have excess water in the river

9 by that conversion.
10

Now, the 5.8 acre-feet that is returnea into

II this development, approximately 50 percent or 2.9 acre-

12 feet is returned to the treatment plant. Addi~g those
13 two situations up, the hypothetical development would

14 return 7.1 acre-feet to the river.

15 Therefore, that hypothetical would create more
16 \~ater for the benefit of TCID and downstream water

17 users.
is Mr. State Engineer, it is my request that the

19 three applications be granted with the routine and
20 usual conditions imposed thereupon. Obviously,' under

21 the decree, and under the State Engineer's authority,
22 he and the Water Master have continuing jurisdiction

23 over these three applications, if granted, as well as
24 the other many hundreds of applications that are, in
~ fac t, now permi ts . Thank you.
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1

l1R. MORROS: Mr. McConnell, did you have

2 anything in the form of a closing sta temen t?
3

MR_ McCONNELLi Just briefly. Once again,

4 a hypothetical is unde~ current conditions. And as we
5 stated earlier, we don't have any problems with these
6 transfers i if they are conditioned upon current

7. conditions.

8 And just to respond a little bit to the
9 hypothetical that Mr. deLipkau gave, that would

10 indicate that we should be rolling in water, I just
11 cite one example: the difference bet~een the drought
12. in 1977 and the drought of 19SB, in the sense that

13 the use in Reno and Sparks went up from 40-some thousand

14 acre-feet t060,OOO-sorne acre-feet.

15 And under his circumstances i we ought to
16 receive more water in 1988 than 1977, but failed to

17 do so.
18 So although the model and the arguments are
19 there, the water use doesn't always pan out the way
20 that models a~d people might put them .down on paper.

21 Our concerns are that our ''later rights can
22 be impaired if current conditions change. And \PTe

23 are asking that the application be continued upon

24 current conditions.

25 In addition, we feel that it is equitable and
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1 fair that any additiona~ expense fo~ modernization of

2 structures, in order to prevent the loss of water
3 to the district, should be borne by those that stand

4 "to benefit.
5 The example was given by Miss Oldham that
6 they repair the dam at Independence for their sale

7 benefit. If we were to repair the dam at Derby, we

8 would expect it to be for ou~ benefit. But in this
9 case, the benefit is to just maintain water, if it is
10 necessary in the future, that would have been there
11 anyhow, except for the transfer upstream.

12 We are not asking for anything that isn T t
13 equitable and proportional; and that the State Engineer
14 or Water Master, or some other third party, could do
15 the independent determination as to whether there is
16 a repair or a modification necessary. I am not asking

17 that it be part of the repairs.
18 . We are asking the state Engineer to consider

19 the public interest and potential public trust in the
20 future for transferring all downstream water rights

21 upstream, and the need for instrearn flows, and the
22 potential that that puts on US at Derby Dam, since we

23 are the last diverters along the river at that point.

24 And we feel that, if that is going to occur
~ in the future, and all indications seem to be that
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1 downstream water rights are being moved upstream, then

2 the future is, in that regard, and then we ask the
3 State Engineer to consider that, in these transfers,

4 we further ask the State Engineer to ensure that the
5 water--or the land where the water is currently used l

6 will not. be irrigated in the future, to ensure there
7 would be an adverse impact.

8 And with regard to our first point, which was
9 the speculation or the trea tment-plant water not being

10 returned to the river, that speculation can be removed

11 by conditioning the transfers on current conditions,
12 at 58 percent utilization, and 50 percent return flow,
13 to the river system, through the treatment p~ant~ That
14 is the current conditions; no impact on the district.
15

MR. MORROS: Does anybody else have anything

16 that they would like--any .statements that they would

17 like to make for the record?
18

HS . OLDHAr-I :

I don i t wan t to regea t anything

19 that Ross has said, but I did want to make a couple of
20 comrnen ts .
21

HR. MORROS: All riqht.

22

MS. OLDHM1: The curren t condi tions are

23 terribly undefined in this hearing. We haven't made

24 an attempt to establish what the current conditions are,
25 under any set of cirl.:llmstances.
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If., in the future, there is a change in the
2

amount of sewage that a household puts out, if there

3

is a change in the amount of the usage, if there is--

4

there is other things that could occur that could be

5

considered changed condi tions, we can't lose the water

6

supply to the particular person tha tit' s gone to,

7

and we are relying on having a particular water supply

8

that is available to the applicant.

9

..

For that reason, we, if these water rights

10

were conditioned on current conditions, we would

11

consider that to be an insecure water supp~y, as such,

12

and one that would not be acceptable as in reliance

13

on will-serve letter, something we couldn "t issue a

14

will-serve letter based upon.

15

The company is perfectly willing to accept

16

a condition that would recognize and accept the juris

17

diction of the Water Master r as it exists, to regulate

is

to use his jurisdiction under the èecrees, and to

19

provide solutions in the future as issues do come up,

20

and water rights are affected in major ways by varyi g

21

circumstances.

22

We don't agree that it would be proper'for

23

the State Engineer to condition any permit. I think

24

we are concerned with respect to these permits and

25

these hearings, but we also know TCIO has asked that
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1 all future applications have similar condi tions in
2

other protests that they have filed.

And we would

3 like to get that resolved, once and for all.
4 ~'1e are sorry that it hasn i t been resolved,
5 and we haven i t been able to have a discussion prior

6 to these hearings, in order to try and work it out.

7 It does seem like these. particular permits,
8 as Mr. Arden has pointed out, are permits that are
9 less subject to problems as a result of future conditions

10 than other applications may be in the future.

11 We would continue to attempt to. discuss the
12 matter with TeID, but we really aren 1 t in a position,

13 during these hearings, to try and get this issue resolved.
14 I guess what I am trying to say is that, in the future,
15 I think

we are going to face this issue again. These

16 particular permits are not subject to any kind of
17 negative impact as a result of the future conditions
is mentioned, due to the fact, as Mr. Arden explained,

19 but also to the fact that the return flows from the

20 transportation los$es on these particular permits are

21 less than the 31 percent criteria.

22 Therefore, even under the decree, they would
23 never be impac ted by--they would not be impacted by a
24

25

transfer, even under a future condition.
('lith respect to point number t"/o in
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Mr. )

i

Mcconneli.' s--or Hr. Mahannah i s memo, certainly we Wi~i~29

2

notify and would notify the Water Master, to see that 1

3

a double diversion did nGt occur. We do that in the . ~

4

regular course of things and matters, and we would j1

5 continue to do that.

6 I think we have stated our position with

7 respect to the ga tes sufficiently T in. the earl ier
8 record, and we don't feel responsible for paying for

9 those gates. We do think there is a benefit, contrary

10 to what Mr. McConnell said, there is a direct benefit
11 to TC¡D in fixing those gates i because that is water

12 that could otherwise be stored, when no one else has a

13 right to it below Derby. And we think that they have

14 ~n obligation to fix it, not only for themselves, but
15 for other water-right holders, including ourselves,
16 to properly operate and to allow us to be storing it
17 in upstream storage, rather than allowing that water
18 to dribble down to Pyramid Lake, when it's not necessary.

19 The diversion rate point 1 think 1'fe corrected
20 in our earlier discussions.
21

MR. McCONNELL: Just one final thing.

22

MR. MORROS: We are going to have to corne to

23 an end here.
24

MR. McCONNELL: Just one sentence. I just

25 wanted to remind you that the evidence presented here,
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1 showing there was no impact on the district, was based

2 on current conditions.
3

MS. OLDHAH: We don't--well, it is based on

4 some current conditions; it is also based on a future
5 water-supply condition of 119 i 000 acre-feet of water

6 being supplied to the Truckee Meadows. So, in a lot
1 of respects, it dealt with future conditions.
8

MR. McCONNELL: I understand that, but, I mean,

9 what I am referring to is, to current conditions is
10 50 percent limitation, as well as the 50 percent return

11 flow.
12

MS. OLDHAMi But with respect to a future

13 condition which exercised all of those water rights;

14 did not exercise just 58 percent. It exercises the
15 whole right.
16

MR. MORROS: Any other comments, or does

17 anybody else wish to make a statement for the record?

18 Hearing none, we are going to take about a
19 ten-minute recess, and then I think that I am going to
20. rule on the matter of these applications. I see no

21 reason to delay it.
22
23

(Recess. )

,I

MR. 110RROS:

There is a little housekeeping

24 chore we wiii have to deal with first, and that is the
25 ~atter of the Applicant's exhibit. I apologize for
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i not taking care of this. We have received into the

2 record Applicant's Exhibits 1, 2 anà 3. Is there any
3 objection to Exhibi ts 4, 5, 6, 7 and B being received

4 into the record?
5

MR. McCONNELL: No.

6

MR. MORROS: All right. A~plicant's Exhibits

1 4, 5, 6, 7 and 8 will be received into the record.

8 (Applicant's Exhibits 4, 5, 6,
9 7 and 8 were received into

10 evidence.)
11

MR. MORROS: First, I will take up the matter

12 of Application 533369, which was filed by Westpac
13 Utilities, to change the point of diversion, place and

14 manner of use of a portion of the Truckee River decreed
15 water right under claim number 621.

16 There were no protests filed to that appli17 ca tion, and, therefore, it is not necessary for the

18 State Engineer to rule, as is required in the case of
19 a protested application. That application to change

20 will be approved, and it will be subj~ct to the same
21 terms and conditions that will be imposed in the matter
22 of Applications 53092 and 53093.

23 Addi tionally, before approval can occur under
24 53369, the question of title will have to be cleared up.
25 It is my understanding that, with the IRS ruling, that
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I title under these rights will pass to either Washoe
2 County or the City of Reno, or the City of Sparks, and

3 that there then will be an agreement entered into

4 between those entities and westpac Utilities, for
5 delivery of the water to the develo9rnents pro90sed to

6 be served by these water rights; is that correct?
7

MS. OLDHAN: I believe all of these water

8 rights are Reno and Sparks, are they not?
9

10

MR. MORROS: Well, whatever the case may be.
lo1S. OLDHAM: 'Vlashoe County is a lit.tle bit

11 different issue.
12

~~. MORROS: All right. But before approval

13 of 53369 can occur, that title matter will have to be
14 cleared up_ I want there to. be a full understanding of

15 that.
16 Going now to Applications 53092 and 53093,

17 those applications were protested by the Truckee Carson

18 Irrigation District on the grounds that, if the
19 applications were granted, it ~ay tend to adversely
20 affect existing downstream water rights.

21 We have taken evidence and testimony

22 the record today in this proceeding i and it is my

23 finding that there does not appear to be substantial
24 evidence to support a finding that approval of those
25 applications would adversely affect downstream rights
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1 or any other rights

on the stream system.

2 The decree, specifically provides, on page
3 SS--I am referring now to the Truckee River decree--

4 No. A-3 l U. S. District Court, District of Nevada, that
5 persons whose rig~ts are adjudicated hereby, their
6 successors or assigns, shall be entitled to change,
1

in the manner provided by law, the point of diversion

8

and the place of use, means, manner or purpose of

9 using of the~aters to which tney are so entitled, or,
10 of any part thereof, so far as they may do so without

11 injury to the right of other persons ~hose rights are

12 fixed by this decree.

13 Thece doesn i t appear to be any evidence that
14 approval of these applications to change would result
15 in any injury to the rights of any other persons whose

16 rights are fixed by this dectee. And thae is sgecifically
17 my fi:-iding.

18 The diversion rate under 53092, it has been
19 requested by the applicant that diversion rate be
20 reduced to 3.53 cfs; is that correct?
21

MR. deLIPY~U: That i s correct.

22

MR. MORROS: And it is my finding that that is

23 appropriate and consistent with the representation
24 that has been made to the State' Engineer as to the

25 amount of water desired to be changed under Application
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1 53092.
2 Relating to

the request by t.he protestant,

3 Truckee Carson Irrigation District, regarding the
4 modifications at Derby Dam, it a9pears that there is
5 some basis for the concern expressed by the protestant
6 that ther2 may, at some time in the future, have to be
7 some modifications made to Derby Dam in order to ensure

g that the protestant will be able to divert the amounts
9 of water that they are entitled to "under the decree,
10 but at this point, I. t.hink the record demonstrates that

11 that is somewhat speculative. And until such time as
12 it can be demonstrated that those modifications are

13 ' necessary, I don i t feel tha t the State Engineer has

14 the authority to require that the applicant be responsibl"
IS for any of the costs that might occur at sometime in the

16 future.

17 The protestant also requested that
18 be given that the existing place of use that these
19 rights are attached to in the form of decreed irrigation
20 rights, that the water deliveries to those lands be

21 ceased completely, and that no further irrigation be
22 allowed on those lands, and certainlyi if the permits
23 are issued, it would be the responsibility of the

24 Federal Water Master to assure that there are no
25 deliveries of water made to those lands for the purposes
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1 of irrigation, or, for that fact, any other purpose.
2

And I think the Federal Water Master would be able to

3 accomplish that without any substantial hurdles to clear.

4 Mr. Stone has assured me he doesn J t think
5 that there is any problem.

6 J am going to issue the permits under
7 Applica Lions 53092 and 53093, when the title problem

8 is cleared up and clarified on the records of the
9 State Engineer, subject to existing rights, and also

10 subject to the continuing jurisdiction and regulation
11 by the Federal Water Master, as provided in the Truckee

12 River decree.

13 i don't .think that .that condition is any
14 different than the implied conditions that have been

15 attached to any other change applications that have been

16 approved on the Truckee River system. I think that if,
.17 at any time in the future, it can be demonstrated to

18 the Federal Water Master that there is a need for
19 addi tional regulation of the diversions under these
20 rights, or any other rights that may exist on the
21 Truckee River, that the Federal Water Master does have

22 the authority and the jurisdiction to accomplish that
23 addi tional regulation, as an officer of the court.
24 And should anybody object to any regulation, additional
25 regu la tion r by the Pederal Water Mas ter, or any additional
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1 administration under the decree by the Federal WateL

2 Master, then certainly they have an appeal procedure

3 that is available to them, to the Federal District

4 Court. And that is basically outside the jurisdiction
5 of the State Engineer. But these permits will be

6 issued, subject to existing rights, and subject" to the
1 continuing jurisdiction of the Federal Water Master.

8 And that, I think, goes right to the heart of the
9 provision and the decree, that the rights cannot be

10 exercised if they in any way injure the rights of any
11 other persons whose rights are fixed by the Truckee

12 River decree.
13 Additionally, the permits under these appli14 cations will not be issued until, of course, the

15 statutory permit fees are submitted to the State
16 Engineer i s Office.

17 Wi th that, l \1ilL. declare this 'hearing cL.osed.

18 -000-
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STATE OF NEVADA )
) 55.

COUNTY OF WASHOE)

I; Richard A.. williams, a notary public in and for
the county of Washoe, State of Nevada, do hereby certify:

That on Tuesday, November 14, 1989, at the hour of

6

9 o'clock a. ro., at the Reno city Council Chambers, Reno,

i

Nevada, I was present anè reported the proceedings had" and

8

the testimony given in said hearing in verbatim stenotype

9

notes, which were thereafter caused to be transcribed by me;

10
11

12
13

14

That the foregoing transcript, consisting of pages 1
thròugh 136, inclusive, constitutes a full, true and

accurate transcript of my said stenotype notes, to the best
of my knowledge, skill and ability.

Dated at Reno, Nevada, this 6th day of December, 1989.

15
16

Ii

--Richard A. williams. CSR
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23

24
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