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SACRAMENTQO, CALI FORNI A
VEDNESDAY, JANUARY 17, 2001, 9:00 A M
---000---

H O BAGGETT: Good norning. We will continue the
hearing on the Victor Valley Wastewater Reclamation
Project. | think everybody knows each other. Let's get to
it. We will see if we can get it done today or not. See
how it goes.

W will start with -- Fish and Game is up with their
case in chief.

Ms. Murray, it's all yours.

M5. MJURRAY: Thank you.

My nane is Nancee Murray. | amcounsel for the
Department of Fish and Gane, and | amgoing to give a brief
openi ng statenent.

In general ternms, DFG does not oppose this project. W
sinmply want to make sure that the public trust resources are
protected while the project goes on.

DFG conduct ed good faith negotiations with VWWRA t hat
resulted in a settlenent agreement submitted to the Board.
VWRA wi thdrew fromthat settlenent agreenent, resulting in
this hearing. DFG has submitted testinony consistent with
that conprom se settl enent agreenent of which it believes --
what it believes is necessary to avoid take of |isted

speci es on the project.
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DFG i s not asking for environnental enhancenents, ful
protection of all species in the vicinity or restoration of
mles of habitat already lost. DFGis nerely trying to
maintain a remant riparian area in an arid part of the
desert.

Counsel for VWWRA said in his opening statenent that
the issue of take in this proceeding is a red herring. |
respectfully disagree. The Water Board is a responsible
agency under CEQA and is required to nmake findings regarding
significant inmpacts that result fromits action

VWWRA has admitted in its testinmony that approxi mately
1.5 miles of wetted river will be lost, and you will be
hearing testinony fromus that we believe it is alittle bit
nore than 1.5 nmiles. M. Dodson admitted on cross-examt hat
he never considered that information in preparing the
negative declaration. Wat is the inpact of the |oss of
surface water of 1.5 mles? It has not been analyzed. The
loss of 1.5 to 2 mles, as we will testify, of wetted river
is significant new information that nmay require a new CEQA
docunent to be prepared prior to the Board' s decision

Counsel for VWWRA also narrowy construes this Board's
requi red anal ysis under the Water Code. Again,
respectfully disagree. Not only nust the Board find that
t he proposed diversion will not injure users of water, such

as fish and wildlife, but the Board al so has an obligation
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under the Water Code not to approve a petition for a |ong-
termtransfer that would unreasonably affect fish, wildlife
and ot her instream beneficial uses. And | believe that take
is an unreasonabl e effect.

In addition to its obligation under CEQA and t he Water
Code and clearly set forth in your Decision No. 1638
regarding a wastewater petition subnmitted by the Gty of
Thousand Caks, this Board has an obligation to protect
public trust resources when granting a petition such as
VWRA's. | n making a determination regardi ng public trust
resources, the endangered status of some of those resources
and conditions necessary to prevent adverse inpacts to those
resources, is not only relevant but it is integral to a
Board' s deci si on.

DFG wi I | present evidence today regardi ng hydrol ogic
continuity between the Mjave River and the source of
wast ewat er supply to VWRA, the inpact of the proposed
decrease in VWRA di scharge on surface and subsurface fl ow,
the inmpact that those decreases in surface and subsurface
flows may have on fish and wildlife and other public trust
resources, the inportance of the depth of the water table in
assessing the inpact of the proposed project on the riparian
area, and what DFG believes is necessary to prevent take of
the Iisted species.

DFG woul d i ke to now present its panel of w tnesses.
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The first to testify will be M. Custis.
---000---
DI RECT EXAM NATI ON OF DEPARTMENT OF FI SH AND GAMVE
BY M5. MJURRAY

MS. MJURRAY: M. Custis, is CDFG Exhibit 1 a correct
copy of your qualifications?

MR. CUSTIS: Yes.

M5. MURRAY: Wbuld you please briefly summari ze those
those qualifications.

MR CUSTIS: | amcurrently enployed as a senior
engi neering geologist with the California Departnent of
Conservation's Division of Mnes and CGeol ogy. | have 23
years' experience as a professional geol ogist, including
five years with the State Water Resources Control Board and
Regi onal Board. | have California |licenses as a registered
geol ogi st, certified engineering geologist, a certified
hydrogeol ogist. | have a Bachelor's and Master's degree in
geol ogy and approxi mately 25 plus graduate units at U C
Davis in groundwater and surface water and hydrol ogi cal
sci ences.

M5. MURRAY: |Is CDFG Exhibit 2 a correct copy of your
witten testinony?

MR CUSTIS: Yes.

M5. MURRAY: Wbuld you please briefly sunmmari ze your

witten testinony.
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MR, CUSTIS: First, | would like to talk about the
i ssues that we agree with VWMRA. One of the issues is that
nost of the water treated by the VWWRA plant is fromthe
groundwat er punped in the Upper Alto Basin or above the
Lower Narrows. Second, we agree with VWWRA that the Mjave
Ri ver surface water and groundwater are hydraulically
connected. Third, we agree with VWMWRA that the riparian --
that there was riparian downstream of the plant prior to its
operation.

What | would like to go through is, tinme permitting,
critical questions that were asked. The first one being to
what extent does water supply to VWWRA depl ete the Mjave
Ri ver?

Fish and Gane's Exhibit 4, the upper graph which cones
fromthe water master's sixth annual report, shows the
historic discharge of base flow and storm flows as neasured
at the Lower Narrows since 1930 through 1998. It's
separating out the base flow and the storm fl ows.

The darker bars are the base fl ow and the spi kes that
are unfilled are the stormflows. Note the general decrease
in base flow begi nning about 1980. Right up in here,
begi nning to drop in base flow

The | ower graph of Exhibit 4 shows the discharge of
VWWRA beginning in the md 1980s and rising steadily to

approxi mately 9,000 acre-feet per year today.
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Figure 11 of the Todd Report, Fish and Gane's Exhi bit
3, shows the vol une of groundwater and storage above the
Lower Narrows has declined. There is an overall decline of
approxi nately 800,000 feet since the 1950s. You can see
there is sone periodic rises since that tinme that are due to
high stormflows. |f you conpare that with Figure 4 which
has the stormflows, you can see when those correl ate.

This is Figure 10 of the Todd Report, Fish and Gane
Exhi bit 3, shows since the 1990s the di scharge fromthe
VWRA pl ant has been a significant portion of the total base
flow of the Alto Transition Zone bel ow the Lower Narrows.
W don't have on this graph the 21,000 acre-feet per year
reference line that was determ ned in the judgnent, but you
can see 20, 000.

What this graph is showi ng, the darker bars are VVARA
di scharge and then the unfilled bars are the base fl ow
nmeasured at the Lower Narrows gauge.

The devel opnent of the VWWARA regional sewer systemin
the 1980s coincided with the dramatic decrease in the base
flow measured at the Lower Narrows. In general, the
connection of discharges to a regional systemreduces the
direct recharge, discharge, that would occur with a |l oca
di sposal practice such as percol ati on ponds or |each fields
and shifts the recharge or discharge to a centralized

location, in this case to the VWWRA pl ant.
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It should be remenbered that in the judgnment it was
assuned that 50 percent of what is produced is consuned and
the other 50 percent is available for recharge back to the
system In the VWRA case the Upper Alto punp groundwater
is diverted around the Lower Narrows gauge in discharged
downstreaminto the Alto Transition Zone. Prior to the
1980s base flow in the Lower Narrows averaged approximately
21,000 acre-feet per year, as stipulated in the judgnent and
in VWWRA -- which is included in VWMWMRA's Exhibit 1-J and as
shown in the Todd Report. |If you look at that graph, you
can see why they canme to that judgnent. Since the md 1980s
the base flow at the Lower Narrows gauge is generally bel ow
8,000 acre-feet.

M5. MURRAY: This is Figure 10 from Exhibit 3.

MR. CUSTIS: Figure 10, again.

Agai n, you can see where we don't have an 8,000 narked
on here, but you can see where 5- and 10,000 and over on the
ri ght-hand side of the graph the unfilled bars represent the
base flow, and they are generally bel ow 8, 000.

Today VWWRA' s di scharge nakes up approxi mately 40, 50
percent of the total base flowin the Alto Transition Zone
as shown in Figure 10 of the Todd Report, Exhibit 3, Fish
and Gare. VWWRA' s discharge provides not only surface water
to the Mojave River, but also groundwater recharge in the

Alto Transition Zone.
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In conclusion, fromthese data we conclude there is an
apparent pernmanent drop in the base flow delivered to the
Lower Narrows since 1980, such that the annual average today
is approxinately 8,000 acre-feet per year as neasured at the
Lower Narrows gauge, well below the historic 21,000
acre-feet.

That drop in base flow coincides with the rise in
di scharge fromthe VWRA plant. Today, that is today,
approxi mately 9,000 acre-feet per year

The amount of groundwater in storage bel ow t he Lower
Narrows has steadily declined since before the VWRA pl ant
began di schargi ng.

The drop in base flow delivered to the Lower Narrows
may be due to one or both, the drop in groundwater storage
in the Upper Alto subarea and a redirection sewer recharge
fromthe Upper Alto to the Alto Transition Zone. Over the
| ast decade VWWRA di scharge nade up a significant portion of
the total base flowin the Alto Transition Zone and VWRA
di scharge makes a significant contribution to the recharge
of the aquifer beneath the Mpjave River in the Alto
Transition Zone.

Next question is: To what extent does VWRA' s
di scharge offset any reduction in the Mdjave River flow?

Wel |, the average annual base flow and storm fl ow

di scharge are inportant nunmbers and nore critical to the
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health of a riparian streamhabitat. These are average
daily flows. The data on the average daily flows at the
Lower Narrows were not readily available to me. These data
-- there are data on nonthly average flows, both for base
and stormflows. The water years, 1997-98, water year 1998,
and water year 1999. This data is provided in Fish and Gane
Exhibits 5A and 5B. This is Exhibit 5A which shows at the
forks, Lower Narrows, Barstow and Afton the gauging
informati on by the nonth at Lower Narrows conparing this
graph, which is 1990 water year. Shows that the base flow

i s about 9, 000.

M5. MURRAY: This is water year 1998, correct?

MR. CUSTIS: This would be water year 1999. | gave you
the wong -- this is 5B

The base flow at the Lower Narrows is about 8,900 to
9,000 acre-feet per year. The stormflow is about 320.
Previ ous year, water year '98, we had a base flow of around
10,000 acre-feet. Note on the stormflow of around 73, 000
acre-feet per year, a significant difference.

These exhi bits show stormflows in the Lower Narrows
very significantly fromyear to year and nonthly. Base
flows at the Lower Narrows vary less significantly than the
stormflows fromyear to year and nonthly. The majority of
the total annual flow at the Lower Narrows occurs in the

nmont hs of Decenber through May. You can see that if you
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| ook at the distribution of the flows, for base flow and the
total flow

For the two years shown it varies approximtely 66 to
96 percent. There is a significant reduction in the base
flow at the Lower Narrows during June through Novenber over
t he Decenber through May period. In the two years shown
sumer nmonths base flow in the Lower Narrows was as | ow as
approxinmately 10 to 15 percent of the wi nter nmonths' base
f1ow.

As di scussed before with the Todd Figure 10, Fish and
Ganme Exhibit 3, the annual total flow of the Alto Transition
Zone is made up of approximately half natural base flow and
approxi nately hal f VWRA di scharge today. Monthly discharge
fromthe VWRA plant is approximately 700 acre-feet per
nmont h, assumi ng that a di scharge, annual discharge, of
around 85,000 acre-feet is unifornmy distributed over the
year.

During the sumrer nonths, the VWRA di scharge makes up
as much as 85 percent of the total base flowin the Alto
Transiti on Zone.

CDFG s Exhibit 6, which is the smaller of the posters,
shows the Alto Transition Zone in Cctober '98, including the
wetted channel. The wetted channel is shown on here as the
blue. So you have an area down here that is wetted, and

here is VWWRA plant which is in Township 6, Range 5 west,
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Section 12. And the blue going down here is the plot of
what is wetted, and you have a little bit of an area in here
which | ooked that it is moist. |Is not wetted further down.

M5. MURRAY: When you say area wetted and a little bit
noi st, approximately how many mles past VWRA or downstream
of the VWRA plant are you referring to?

MR CUSTIS: This is about six and a quarter niles of
unwetted and another quarter mle or so of moist soil in
area -- Township 7 north, 5 west, Section 12 for reference

One thing to note on this figure is that the base fl ow
fromthe Lower Narrows di sappears fromthe channel before
reaching the VWRA plant. This is a typical condition
today. You can see down here the surface water flowis
mar ked up to here, disappears --

M5. MURRAY: Surface flowis nmarked up to around?

MR, CUSTIS: It is about a nmle, about a nile

M5. MURRAY: Approximtely?

MR, CUSTIS: Little bit of saturation in the soil here
and then it dries up until it reaches the plant.

MR. LEDFORD: A nile fromthe Upper Narrows gauge?

MR. CUSTIS: Upper Narrows gauge.

MS. MJURRAY: A nile downstrean?

MR CUSTIS: Downstream

Loss of surface water here is due to punping wells that

draw down on the water table and surface water readily
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infiltrates into the channel bed, filling the pores of the
unsaturated zone. The conclusion is that WWRA's di scharge
makes up approxi mately 50 percent of the total surface water
flowin the Alto Transition Zone. During the sunmer nonths
VWRA' s di scharge makes up to 85 percent of the total flow
Wthout the VWWRA discharge it is likely that no surface
water will be present in the Alto Transition Zone for much
of the summer given that the base flow neasured at the | ower
gauge infiltrates into the channel within a few nmles
downstream of the gauge.

Today the surface water fl ow made from base fl ow and
VWRA di scharge are critical to nmaintaining stream habitat
along the Alto Transition Zone, and a reduction in surface
flows will result in loss of habitat.

Third critical question here is: Howwll the
reducti on of VWARA di scharge of 1.5 nillion gallons per day
i mpact the riparian?

Based on the VWWRA's Exhibit 5C and the lines --
MURRAY: Exhibit 5Cis what?

CUSTIS: It's the map that was just handed out.

MURRAY: It's the Lines Bilhorn Report.

2 9 3 D

CUSTIS: It's the Lines Bil horn Report.
M5. MURRAY: \Which includes the plate that was just
handed out ?

MR CUSTIS: Yeah. USGS No. 96-4241 and Li nes USGS
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Report 99-4912.

The vegetative water demand for cottonwood will ow
riparian needs approximately four acre-feet of water per
year to be healthy.

MS. MJRRAY: Is that four feet or four acre-feet?

MR. CUSTIS: Four feet of water per acre, so it is four
acre-feet per acre. Thus a reduction of 1600 acre-feet
annual ly will inpact approxi nately 420 acres of cottonwood,
willow riparian by reducing the available water. The method
for reducing water to the riparian cones in two processes:
reduced surface water flows and reduced groundwat er
rechar ge.

Fish and Gane's Exhibit 6 shows the wetted channel for
Cct ober ' 98 extendi ng approximately six and a quarter or siXx
and a half mles downstream fromthe VWWRA plant, and we've
al ready showed that, previous question.

Al so shown is the drying up of the river just bel ow the
Lower Narrows until the VWWRA plant discharge point. The
1.5 million gallons per day is approxi mtely 20 percent of
the VWWRA' s average daily discharge based on 8,500 acre-feet
per year total plant discharge. You need to renmenber that
in the sumer nonths that di scharge nakes up approxi nately
85 percent of the total flow

The reduction of 1.5 million gallons per day woul d

reduce or cease flows along the | ower nost reach of the Alto
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Transiti on Zone and reduce the width of the riparian al ong
much of the channel bel ow VWARA. Approxi mately one and a
half to two miles of riparian would be inpacted. By
renenbering that it is the depth to groundwater that inpacts
the health of riparian, the long-termreduction in
groundwat er recharge provided by VWRA di scharge wi |l cause
a cunul ative inpact that |owers the groundwater table and
will likely inpact nore channel than just the surface flows
woul d suggest.

As stated in the Lines Bilhorn Report, VVWWRA Exhi bit
5C, a water table of less than eight feet is necessary,
eight feet to the surface is necessary to maintain healthy
cottonwood riparian. Thus the stress on the riparian is
likely to extend approximately one and half to two nmiles
downst ream when you have the loss in that flow.

Reduction in the riparian nmay occur along the entire
channel bel ow VWARA because the wi dth of the wooded channe
will also be reduced in the |ateral extent of the
saturation, as well as the lateral extent of saturation
For exanple, Fish and Gane's Exhibits 8 and 9, which are the
1951 air flows, shows the wetted channel in the vicinity of
VWWRA di scharge to be in several channels in Decenber 1951.
In this black and white, the dark areas along here are
wetted channel. The white areas are dry, and the riparian

is sort of a gray. You can see that you have an abrai ded
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system You have nultiple channels wetted, all the way from
t he | ower gauge down.

This is Exhibit 9 and the mouth of the arroyo with the
irrigated area that is on the west of the channel. That is
where the VWWRA plant will go. It goes beyond the VWRA
pl ant and extends sonewhat up to the top of the exhibit. W
can see that channel is moist, if not wetted.

The Todd Figure 10, Fish and Ganme Exhibit 3, in the
judgrment the total base flow at the Lower Narrows that year
is approximately the average, 21,000 acre-feet per year. |If
you conpare the width of the wetted channel in 1951 with the
wi dt h of the channel in 1998, Fish and Game Exhibit 6, you
can see that there has been a significant reduction of width
of channel that is wetted with flows today.

| think that is the end of my testinmony for the
guestions that are nost critical

M5. MURRAY: You have tine to do one nobre question

Do you want to clarify between '51 and '98 why the
channel woul d have narrowed?

MR CUSTIS: Well, you have a large drop in base fl ow
com ng through the Lower Narrows, and you have -- you see in
'98 that the flow doesn't make it past a nile or so
downstream fromthe Lower Narrows. So, | think that your --
right nowthat it is VWWRA's discharge that is providing the

flow since it is being discharged into a single channel, it
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is not braiding out.

Last question would be: WII approval of VWWRA' s
change petition affect groundwater levels in the Alto Baja
Centro, Este or Ceste Basins subareas?

Since the Este or QOeste are upstream of VWWRA, their
di scharge will not affect those basins. The change in the
di scharge rate that the VWWRA plant will have is the
greatest inpact on the portion of the Alto subarea bel ow t he
Lower Narrows. The Centro and Baja subareas are al so
downstream of the point of discharge, VWRA di scharge, and
they may be i npacted.

The di scharge from VWRA pl ant adds significantly to
the base flow of the Alto Transition Zone as shown in Todd
Fi gure 10.

MS. MJURRAY: Which is in DFG Exhibit 3.

MR. CUSTIS: Three. Since recharge of groundwater
aqui fer bel ow the Myjave River cones nost frominfiltration
t hrough riverbed, any reduction in river flow wll have a
correspondi ng reduction in volune and perhaps rate of
groundwat er recharge.

I mpact to the Centro and Baja subarea will be both a
reduction in surface water flows that are available to reach
t he subareas and a reduction in recharge to the subareas.
Todd Figure 11, which is Fish and Gane Exhibit 3 -- excuse

me, Todd Figure 12 shows the historic inpact that has
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occurred with surface water discharge between the forks, the
Upper Alto subarea, Barstow, and the Lower Centro subarea
using a doubl e nass curve technique. This figure shows that
a historic reduction in flows reaching the Barstow area
si nce 1950.

What this graph shows is a plot of discharge,
cunmul ative discharge, at the forks and cunul ative di scharge
as neasured at Barstow gauge. |If these two discharges are
related, they are going to plot a straight curve. But if
there is sone change in the hydrol ogy, that curve is going
to deviate. And what Todd showed was that around 1950 there
is ashift inthat curve which inplies that there has been
| ess water reaching Barstow than was di scharged at the
forks.

The reduction from41l to 18 percent of the forks fl ow
now reaches Barstow. There is no direct data on the
hi storic changes in the volune of groundwater flow ng
bet ween each of the subareas, as there is with surface water
flows. But sone interference can be based on groundwater
base fl ow changes, how nuch water goes between the different
basi ns in subsurface.

Todd Figure 11, Fish and Gane Exhibit 3, shows
correspondence between reduction in surface flow that
reaches Barstow around 1950 with a reduction in groundwater

storage above the Lower Narrows. So as shown above, nost of
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the recharge to groundwater aquifer bel ow the Mjave River
cones fromrecharge fromsurface water flows. Thus a
reduction in surface water flows at the Alto Transition Zone
will likely reduce the volunme and rate of groundwater
recharge and reduce the groundwater flow ng downstreamto
the Centro and Alto subareas. |t also reduces the amount of
water that -- the ampunt of stormwater that is available to
pass over the water bridge in the Lower Narrows down through
the Centro basin because the groundwater basin -- if you
decrease the volune of the groundwater basin when you have
stormflows, sone of that stormhas to recharge the
groundwater in order for stormflows to pass through

That is the end of ny testinony.

M5. MURRAY: Department of Fish and Gane's next w tness
is Ms. Becky Jones.

Ms. Jones, is CDFG Exhibit 12 a correct copy of your
qualifications?

M5. JONES: Yes, it is.

M5. MURRAY: Wbuld you pl ease summari ze those
qualifications for us.

M5. JONES: | have a Bachelor's degree in wildlife
zoology with a concentration in wildlife managenent and
conservation from San Jose State University and an
additional 12 units in entonology. | have worked as an

environnental specialist with the Departnent of Fish and
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Gane since Cctober of 1992 and have been worki ng on natural
resource issues within the Mjave R ver since about January
1993.

I am a nmenber of the Mjave River Habitat Restoration
Task Force, the Mjave R ver Watershed Stakehol ders G oup
and the Alto Subarea Advisory Committee for the Mjave R ver
Adj udi cat i on.

M5. MURRAY: |Is CDFG Exhibit 13 a correct copy of your
testi mony?

MS. JONES: Yes, it is.

M5. MURRAY: Would you please sunmarize your testinony
for us.

M5. JONES: | would like to start by giving a few terns
that I will be using in ny talk here. | wll be using the
term"in the vicinity of VWRA." And when | refer to that |
am speaki ng fromthe Mjave Narrows gauge area up to
approximately a mile past Bryman Road area, and that is
about a 9.5 nile stretch. The other term!| will be using is
"upstreamof the vicinity area,"” and that includes
approxi mately, maybe about five to six miles upstream or
north of the Lower Narrows gauge area.

MS. MJURRAY: Is that north or south?

M5. JONES: South, sorry, of the Mjave gauge area,
which will include Mdjave Narrows Park and the Upper Narrows

ar ea.
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During my tinme with the Departnent | have visited the
area or the vicinity of VWWRA over a hundred tinmes, working
on different projects within the area. During those visits
sone of the species that | have observed in the area is the
state and federally listed endangered Least Bell's Vireo. |
have seen beavers and bats, western toad, Pacific treefrog,
herons, egrets, mallards, teals, buffleheads, ruddy ducks,
gol den eagle, northern harrier, red-tail ed hawk, black
phoebe, ash-throated flycatcher, barn swall ows, western
bl uebi rds, | oggerheaded shrikes, various other wens and
sparrows and birds and nosquito fish and the three-spined
stickl eback fish.

Besides the listed Least Bells' Vireo, other sensitive
species that are known to be present within the vicinity
include the state and federally listed southwest will ow
flycatcher, sunmer tanager, brown-crested flycatcher
verm lion flycatcher, and sout hwest pond turtle.

Sensitive species that | believe nay reside in or use
the area is the state listed yellowbilled cuckoo, the state
fully protected southern bald eagle, state |isted Swainson's
hawk, yellow warbler, the federally |isted southwestern
arroyo toad, the federally listed California red-I|egged
frog, two-striped garter snake, and the Mjave River vole.

| believe sone or all of these species may be found in

the vicinity of VWRA because of the contiguous stretch of
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habitat that exists fromthe area upstreamto where these
ani mal s have been reported. Unfortunately, there is linmted
information on the area because there has not been a | ot of
surveys done. But the area contains sone of the pristine
habi tat al ong the Mjave River.

There are over a hundred di fferent other species that
may be using this area due to the high habitat diversity and
that are known from areas upstream Sone of these species
m grate through, sone nest during the spring and sumer
nmont hs there while others are permanent residents.

I would Iike to show sone of the photos of the
habitats, the different habitats that exist along the
river.

Department of Fish and Gane Exhibit 14 is the open
flowing water. This photograph was taken north of Bryman
Road which is about four miles north of the VWWRA di schar ge,
which is up in this area right in here. As you can see
there is an open channel, sone sandy banks. It is nostly a
wi |l ows scrub-type habitat that you see here, and this is
some cottonwoods out al ong the side.

The next photograph, also DFG Exhibit 14, shows areas
of sandy channel. In these areas you will have intermttent
flows that go through when it rains and then they will dry
up, but you still have your cottonwood habitat out al ong the

si de.
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M5. MURRAY: Becky, where was this photograph taken?

M5. JONES: This photograph was taken six niles north
of the VWARA di scharge, which would have been taken ri ght
about this area.

The next type of habitat you will find out there, and
this was taken approxinately 1.5 mles north of the VWRA
di scharge point. That one would be located right in this
area in here.

M5. MURRAY: That is Department of Fish and Gane
Exhi bi t ?

MS. JONES: Exhibit 15.

It shows your ponds that you have out there. Most of
the ponds you will find were created by beavers in the
area. And it's -- besides created by beaver, they aren't
manmade. They have great habitat. You will get your reeds
and rushes and tulles and that type of thing along there,
along with the cottonwoods further back and w |l ows closer
to the water area

And this is the picture of the mature riparian forest.
This was taken directly across fromthe VWRA di scharge on
the east side of the river.

It is my opinion that the approval of the VWWRA s
petition for change of discharge would adversely inpact fish
and wildlife within the vicinity of VWRA. M. Custis

testified that approximately 1.5 to two niles of stream
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channel would no |onger be wetted. This would kill the
willow riparian habitat. Therefore, this would decrease
breedi ng, nesting and foraging for such species as the
listed Least Bell's Vireo, the |isted southwest willow
flycatcher, the sumer tanager and other previously
nmentioned within about a two-nile reach of the river where
these birds are known to occur

It woul d al so decrease breeding, nursing, foraging
and/ or adult habitat for species such as the arroyo toad,
the red-1egged frog, two-striped garter snake, southwest
pond turtle and Mojave River vole because areas of flow ng
or standing water are critical for these species.

Changes in depth of the water or length of flow could
have significant affects on those species. As stated in M.
Custis' testinmony, the proposed reduction in discharge would
nmean that the water demand of approximately 420 acres of
riparian habitat bel ow the VWRA di scharge point woul d not
be net.

This greatly reduces avail abl e habitat for breeding,
nesting, foraging and/or roosting in this area for species
such as the listed yellowbilled cuckoo, the fully protected
bal d eagle, the listed Swai nson's hawk and ot her raptors
usi ng the area.

If the change in discharge is granted, there will be an

adverse affect to fish and wildlife, and it is my opinion
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that an incidental take pernit under Section 2081 of the

Fi sh and Gane Code woul d be needed for the project. | also
believe that the take of |isted species could be avoided by
VWWRA continuing to discharge not |ess than 8,500 acre-feet
annual ly or not less than 23.3 acre-feet per day. The 23.3
acre-feet per day is a mathenmatical calculation, and due to
time constraints the Departnent did not have time to study

t he possi bl e seasonal differences.

In addition, as we have seen in M. Custis' testinmony,
there is a strong rel ationship between the decrease of base
flow and the increase of discharge fromVWRA It's the
Department's recommendation that a portion of the increase
i nput into VWRA be dedicated to the environnent to nmaintain
t he habitat downstream

In closing, | would like to say that the portion of the
Mbj ave River that is downstream of VWWRA is sone of the nost
pristine habitat that | have seen out along the river or
al nost anywhere. The reason for that being is that all, or
if not all nost of it, is privately owned and has little
di sturbance fromthe outside world. As | nentioned before,
unfortunately we do not have a lot of studies fromthis area
because it is privately owned and access is an issue.

Most of the habitat upstream has been inpacted by fl ood
control activities, off-highway vehicles and ot her human

uses. This is one reason why it is ny professional judgment
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that sone of the species that | have nentioned above nay be
using this area. To quote the Audubon nenbers who worked on
a rapi d assessnent account this year within the Mjave R ver
area, this is argunmentably the nost extensive and healt hy
riparian habitat in California south of the South Fork Kern
Ri ver Preserve and one of the nobst desert riparian habitats
in the state.

Thank you.

M5. MJURRAY: That concl udes our testinony.

H O, BAGGETT: Do you subnmit for evidence?

MS. MURRAY: We nove to have the exhibits submtted
i nto evidence.

H O. BAGGETT: |Is there any objection?

If not, then they are received.

Before we take a break, let's do sone
Cross-exam nati on.

M. Hitchings.

MR. H TCHI NGS: Thank you.

Thank you, M. Chairman. Good norning.

H. O. BAGGETT: Morning.

---000---
CROSS- EXAM NATI ON OF DEPARTMENT OF FI SH AND GAME
BY VI CTOR VALLEY WASTEWATER RECLANATI ON AUTHORI TY
BY MR, HI TCHI NGS

MR HI TCHI NGS: I would like to start with sone
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guestions for you, M. Custis.

In directing you to question three in your witten
testimony, which begins on Page 1, you state that over the
| ast 14 years discharge from VWRA has steadily increased
the export of water fromthe Alto subarea.

Do you see that statenent that you have in there?

MR. CUSTIS: Correct.

MR. HI TCHI NGS: What do you nmean by the term "export of
wat er " ?

MR CUSTIS: What | was trying to say is that the water
that is discharged to the treatnent plant is coming fromthe
punping in the Upper Alto Basin and that, since it is not
directly recharging in the Upper Alto Basin, it is going to
the Lower Alto Transition Zone. That is export out of the
upper subarea that then it is being discharged back into the
Alto Transition Zone.

MR. H TCHINGS: By that reference are you suggesting
that VWWRA's treatnment of wastewater results in a depletion
to the Mojave River?

MR. CUSTIS: No. The point is that the point of
measurenent is the Lower Narrows gauge. Since the discharge
is not being rel eased above that gauge, it is not being
recorded at the Lower Narrows gauge. So if you | ook at
hydr ographs, you can see this decline in the base flow as

nmeasured at the Lower Narrows gauge.
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MR HI TCHINGS: 1Is it your understanding or do you have
an under st andi ng of whether VWARA actual |y produces
groundwater in the Alto subarea?

MR. CUSTIS: | don't specifically know what the source
of water for VWMRA is. But ny understanding is that it is
com ng fromwater producers, and the relationship between
t hose producers and VWWRA | am not sure of.

MR H TCHINGS: But VWWRA itself as a legal entity, a
separate entity, do you have any understandi ng as to whet her
t hey produce groundwater, whether VWRA produces groundwater?

MR. CUSTIS: | don't know that they produce
gr oundwat er .

MR HI TCHINGS: It appears fromyour testinony in
responding to question three that there is an inplication
that VWWRA shoul d be responsible for remedying the

depl eti ons caused by other producers in the Upper Ato

subareas. |Is that what your testinony has opined?
M5. MJURRAY: | amgoing to object. | think that
m scharacterizes -- | object to the question. | think that

m scharacterizes his testinony and assunes, nakes
assunptions incorrectly based on the testinmony.

MR H TCHINGS: | amasking himif that is the
i mplications of his testinony, whether VWRA has sone
responsibility to renedy the depletions caused by ot her

producers in the Al'to subarea.
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M5. MURRAY: And | object. It is beyond the scope of
his testimony. He is called as an expert in hydrol ogy, and
M. Htchings is asking a policy question.

H O BAGGETT: | overrule. Rephrase.

| sustain the objection.

MR HI TCHINGS: Let's nove on.

Fi sh and Gane Exhibit 4 referred to in question four of
your testinony, and it is the two figures that | believe you
stated were fromthe Mjave River Water Agency Annual Water
Master report; is that correct?

MR. CUSTIS: That is where | believe they cane from
yes.

MR. H TCHI NGS: What does the term "seasonal discharge"
refer to in those two charts?

MR CUSTIS: | think what they are saying is that is
t he di scharge on a water year basis.

MR HITCHINGS: It is not necessarily any given season
within a water year, it's just the water year itself?

MR CUSTIS: | think it is a total discharge. It's
just because it is not an annual cal endar they are trying to
note that.

MR. H TCHINGS: On question four of your testinony,
your witten testinony, Page 2, you state that in referring
to Fish and Gane Exhibits 5A and 5B, you say that the table

shows in recent years base flow at the Lower Narrows
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general ly drops bel ow the m ninum nonthly average of 23.3
acre-feet per day during the nonths of June through
Cct ober .

Do you see that statenent?

MR. CUSTIS: Correct.

MR. HI TCHINGS: What is this mninmum nonthly average of
23.3 acre-feet per day that you're referring to? |Is that
sonme type of standard?

MR, CUSTIS: The issue there is Fish and Gane's desire
to have that volune as a daily flow And the point | was
trying to nake is that the Lower Narrows base flow doesn't
provi de that.

MR. HI TCHINGS: Do you have any idea what the basis of
that 23.3 mininumnonthly standard is?

MR CUSTIS: | think it comes fromthe 8,500 acre-feet
per year total discharge.

MR. H TCHINGS: Do you have any idea what the basis of
what that 8,500 acre-are feet per year nunber conmes fronf

MR, CUSTIS: Yeah. W can -- it is a mixture of an
answer from nyself and Becky.

M5. JONES: Basically, that nunber was derived fromthe
time when the initial petition was filed, and it was a
little |l ess than what VWWRA was putting out at that point in
time. And we were looking at trying to save the remmant

habitat that was left in the area, and that appeared to be
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working to at | east hold onto the habitat down there at the
time the initial petition was fil ed.

M5. MURRAY: Want to give some background or biology in
the area?

MR HTCHINGS: | don't think | need any nore than that
at this point. Wiat | amcurious is is there any data
supporting that 8,500 acre-foot number that you arrived at
as a standard?

MR CUSTIS: Wll, right nowin Alto Transition Zone
the base flow that is available to pass through it is Iess
than 21,000 acre-feet per year as determ ned by the
judgment. And as Becky said, the attenpt was to try to
mai ntain that 21,000 acre-feet per year. |f the VWWRA's
di scharge is 8,500 plus, then what we were hoping to do is
to not decrease that since we are already deficient.

MR. H TCHINGS: What if you added, then, the daily
flows or say -- what if you added the nonthly flows that are
nmeasured at Lower Narrows and you added to that the nonthly
flows neasured from VWWRA' s di scharges and that equal ed the
equi val ent of 23.3 acre-feet per day, would that standard
that you have articul ated be net then?

M5. MURRAY: | amnot sure | understand the question

MR H TCHINGS: Let's do this, it is 23.3 acre-feet per
day, which is the standard that you have articulated as a

standard for which riparian habitat would be nmaintained; is
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that correct?

M5. JONES: As | stated in ny testinony, that was just
basically a mathematical figure, and there could be sone
changes, but we didn't have a chance to work it out on the
seasonal ity of when the flow is discharged.

MR H TCHINGS: So | still don't understand how you
arrived at this 23.3 acre-feet per day or this 8,500
acre-foot annually standard.

M5. MURRAY: Kit, why don't you explain the 23.3
acre-feet per day, where we got that.

MR CUSTIS: Wthout -- ny understanding is what we are
trying to maintain is 21,000 acre-feet.

M5. MURRAY: Just the straight calculation. He wants
t he mat h.

MR CUSTIS: Well, the straight cal culation wuld be
8,500 acre-feet divided by 365. | don't have ny cal cul ator
to figure out --

MR. H TCHINGS: How did you arrive at the 8,500
acre-feet annually nunber? | can understand how you backed
out the acre-feet per day. Were does the 8,500 acre-feet
annual | y nurmber come fron®

MR CUSTIS: It cones froml ooking at what VWWRA is
di schargi ng now, what the riparian condition is now, and
trying not to have a reduction in base flow which is al ready

bel ow t he 21,000 acre-feet annually. W are trying to
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mai ntain that 21,000 acre-feet annually.

MR H TCHINGS: |If the 21,000 acre-feet annually is
mai ntai ned in accordance with the terns of the adjudication
woul d those concerns be et then?

MR. CUSTIS: The concerns?

MR, HI TCHI NGS: Wbuld the anobunt of water that Fish and
Gane wants to have flowing to the transition zone be met if
the 21,000 acre-foot standard or term of the Mjave
adj udi cation is net?

MR. YAMAMOTO  Cbjection. The stipulated judgnment is
fairly conpl ex, and understandi ng how the Alto subarea's
obligation to provide 23,000 acre-feet to the Lower Narrows
gauge could tie into the idea of naintaining the habitat is
fairly conplex. And to ask a hydrogeol ogi st whether it
woul d work --

H. O BAGCETT: Sustained

MR HI TCHINGS: M. Custis tied the 21,000 acre-foot
nunber to what the historical flows were. |s that correct,
M. Custis?

MR CUSTIS: That is a nunber that conmes fromthe
j udgrment, as what the historic base flow plus 2,000
acre-feet subsurface flowto make up the 23,000 that was
j ust nentioned.

MR H TCHINGS: Let's just renove it fromthe terms of

the adjudication. |If 21,000 thousand acre-feet annually
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flowed to the transition zone, would that address Fish and
Gane' s concerns regarding potential inmpacts on riparian
habitat in the transition zone?

M5. MURRAY: | guess | want to object that Fish and
Gane's testinony is that 8,500 was necessary to protect --
to prevent take. W did not say that 8,500 would protect
species as the riparian area. What we are saying is that it
is the mnimum necessary to prevent take. So he's
m scharacterizing the nunber or the intent.

MR. H TCHI NGS: Maybe we need to get back to that
figure, then. M understanding was that the 21,000
acre-foot annual number that M. Custis just testified to
was a nunber based upon historic neasured fl ows at Lower
Narrows; is that correct?

MR CUSTIS: That is ny understanding of it, yes. Base
f1 ow.

M5. MURRAY: You want to put up the Todd Report, Figure
10? That is where you got the --

MR H TCHINGS: | don't need himto put up the report.

MR. CUSTIS: You can see if you |l ook at Todd Figure 10
why they cane up with that decision.

MR. HI TCHINGS: So the 8,500 acre-foot annual nunber is
a nunber that is specific just to VWARA and the fl ows that
Fi sh and Gane believes VWRA continues to have to di scharge;

is that correct?
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Let nme rephrase that. Let's say that there is 8,500
acre-feet of flows neasured at Lower Narrows. |s that
quantity of water sufficient to address Fish and Gane's
concerns regarding potential inpacts to riparian habitat in
the transition zone?

M5. JONES: No. | would say it wouldn't be because we
woul dn't have what is their base flow added into that. So
we'd be deficient if that was all that was going through the
Nar r ows.

MR. H TCHI NGS: Let's assune that you have 21, 000
acre-feet of base flow nmeasured at Lower Narrows in any
given year, or let's say we have 23.3 acre-feet per day
nmeasured at Lower Narrows. |Is that quantity of water
sufficient to address Fish and Gane's concerns regardi ng
potential inmpacts to riparian habitat in the transition
zone?

M5. JONES: No, because we are still [ooking at what
the total flowis that is going down there. And whatever --
that wouldn't be included. W'd need that in addition to
t he base fl ow.

MR, HI TCHINGS: What is the total flow that Fish and
Gane believes is necessary to naintain riparian habitat in
the transition zones?

MR. CUSTIS: | think what Fish and Gane -- not being a

Fi sh and Gane enpl oyee and setting policy for them but ny
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di scussions with Fish and Gane staff is that they are

| ooking to maintain the 21,000 acre-feet per year that was
stipulated in the judgnent. And that we recogni ze that that
will not bring the habitat back to what it was, say, in
1950, but that that is a standard today.

MR. HI TCHINGS: Is 21,000 acre-feet annually the nunber
that Fish and Gane believes is necessary to maintain
riparian habitat in the transition zone?

M5. MURRAY: And again our testinobny went to what was
necessary to prevent take, and this is asking a different
guestion fromwhat we testified to.

MR, HI TCHINGS: | understand that, but we need to know
-- we need to know what the nunber is. If it is 8,500
acre-feet in --

H O BAGCGETT: Overrule

MR, HI TCHINGS: -- the abstract.

H O BAGGETT: It is a legitimte question.

MR. HI TCHINGS: The testinony tal ks only about the
flows from VWRA. | would like to know what the number is
of flows from being neasured at Lower Narrows naking it to
the transition zone that Fish and Gane believes is necessary
to prevent any potential inmpact to riparian habitat in the
transition zone. |If you don't know the answer to that --

MR. CUSTIS: | don't know the habitat question. Right

now the flows nmeasured at the Lower Narrows gauge, they are
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base flows, are approxinately 8,000 acre-feet per year
annual. So the conbined flow in the Lower Narrows with
VWRA is around 16- and a half, 17,000 acre-feet per year
annual ly, which is |less than 21,000 acre-feet that's
stipulated in the judgnent.

MR HTCHINGS: | would like to turn your attention
M. Custis, to Page 3 of your testinmony, at the top of the
page. At the end of that paragraph you that state without
consi stent discharge to the Mdjave River from VWARA
wast ewat er treatnent plant |arge fluctuations and possibly a
term nation of base floww |l occur in the vicinity of the
pl ant, especially during sumer nonths.

Have you performed any analysis as to the statistica
probability of that occurring over any given period of
years? And by that occurring | nean ternination of base
f1 ow.

MR. CUSTIS: | haven't perforned a statistical analysis
inthe way that | think you're inplying. The condition
today is the water fromthe Lower Narrows gauge, the base
flow, doesn't nake it to the VWWRA plant. |s disappears as
we showed in Exhibit 6.

And mmy opinion is that wi thout the VWWRA pl ant
di scharge there woul dn't be any surface fl ows bel ow where
t hey disappear, just a mle or two downstream of the Lower

Nar r ows gauge.
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MR. H TCHINGS: So you don't know the potential
frequency that that could occur; is that correct?

MR CUSTIS: | don't know a flood fl ow frequency
anal ysis. No, we haven't done that.

MR H TCHINGS: Are you familiar with the Alto subarea
obligation under the adjudication, the subarea obligation to
provide for a certain level of base flows to the transition
zone?

MR. CUSTIS: It is ny understanding that that is where
the 21,000 acre-feet surface base flow cones fromand the
ot her 2000 subsurface flow which is assumed to be occurring
at the Lower Narrows gauge.

MR HTCHINGS: So if this termof the adjudication is
net then, then there would not be a term nation of base
flow, is that correct?

MS. MURRAY: | think that asks for -- it is a
hypot hetical situation. It asks beyond his experti se,
beyond his direct testinony.

H. O BAGCETT: Sustained

MR HTCHINGS: | amjust saying if the termof the
adjudi cation is nmet and, therefore, there is physically
21,000 acre-feet of surface flows, 23,000 acre-feet of base
flows, would there be a term nation of base flows?

M5. MURRAY: That is asked and answered. He just asked

t hat .
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MR. YAMAMOTO  Sane obj ection.

H. O BAGGETT: Sustained, both.

MR HI TCHINGS: What if -- you were here for the
testimony for VWIRA's wi t nesses, were you not?

MR. CUSTIS: Yes.

MR. HI TCHINGS: Do you recall any testinony regarding
the project, this VWRA project, being brought on line
gradual | y?

MR. CUSTIS: | believe there was a statenent that they
intended to bring it on gradually.

MR H TCHINGS: Are you fam liar that the project is
structured in a manner that the diversion of wastewater
treatment flows to SCLA are anticipated to be offset by the
gquantity of increased flows to be treated by VWRA?

MR CUSTIS: | recall that there was a discussion.
don't have the specific table annually what is going to
happen, how nmuch is going to be diverted each year and how
much is going to be increased. That was the general neaning
of that discussion

MR HI TCHINGS: In any event, with this project do you
have an understandi ng of the maxi num acre-feet of water that
is proposed to be diverted fromthe wastewater treatnent
di scharge streamto SCLA?

MR. CUSTIS: It is nmy understanding that for this

petition it is 1,680 acre-feet per year, annually.
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MR. HI TCHINGS: Even with this project in place there
will still be a certain |evel of discharges from VWRA' s
treatment plant?

MR. CUSTIS: Assuning that they continue receiving the
water that they are today, | nean there is no redirection of
water to another treatnment plant, that will be correct.

MR. HI TCHI NGS: Regardi ng your answers to question
eight in your witten testinony, this begins on Page 4 of
your testinony.

MR CUSTIS: Ckay.

MR HI TCHINGS: 1In the testinmony you rely on a USGS
report to conclude that the vegetative water demand of
cottonwood and will ow vegetation is approxi mately four
acre-foot per acre; is that correct?

MR CUSTIS: | rely on USGS report which | believe is
the VWRA exhi bit that was submtted that we just got, 5C.

MR. H TCHINGS: Wre you referring to a report in here,
Report 99-412, a 1999 report?

MR. CUSTIS: ©Ch, okay. That is a |later report
publ i shed by just M. Lines who was one of the primry
authors on VWWRA 5C. So he used his earlier data in that
report, just referred toit. It is -- in essence it is the
sanme study that generates that four feet.

MR HI TCHINGS: |Is it correct that there are storm

flows that also contribute to the total amount of water
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entering the transition zone to sustain riparian habitat?

MR CUSTIS: Yes. It is my opinion that the storm
flows do have a benefit to the riparian in the transition
zone.

MR, HI TCHINGS: That would be in addition to VWWRA's
di scharges; is that correct?

MR CUSTIS: That is stormflow would be in addition to
the base flow, the 21,000 acre-feet per year base flow

MR. H TCHI NGS: When you tal k about that reduction of
1.5 mgd, and | amreferring to the first paragraph under
guestion ei ght of your testinony, will nean that the water
demand of approximately 420 acres of riparian bel ow VWARA
di scharge point will not be net, are you ignoring any other
fl ow conponents in reaching that concl usion?

MR. CUSTIS: The calculation is basically that is the
wat er denand of 420 acres, and it doesn't try to account for
when the surface flow will occur. So, | guess the answer to
your question is yes.

MR. HI TCHINGS: Are you assuming that there is no other
water in the system in the transition zone area, to sustain
the riparian habitat when you reach that?

MR CUSTIS: No, | wouldn't draw that conclusion. |
woul d say that the water, it is just a straight
calculation. |If you renove that volune of water, if assune

four feet of water per acre are needed, that you can
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potentially inpact 420 acres.

MR. HI TCHINGS: Here you say a reduction of 1.5 nmgd in
VWRA di scharge will nmean that the water demand of
approxi nately 420 acres of riparian, | amassum ng you nean
habi tat there, below the VWRA di scharge point will not be
met .

M5. JONES: | think you have to take into consideration
that stormflows are not that beneficial for sustaining the
habitat. One, when they do go through there they go through
very fast, and they don't really stick around. So they
aren't going to be maintaining the habitat. You need a
constant water supply of that instead of just flood flows
that go through very fast. They just don't stay around.
You need a constant water.

MR HI TCHINGS: In any event, the statenent | am
referring to is M. Custis' statenment in his witten
testimony. And fromthis statenment it appears that you're
concl udi ng that the 420 acres of riparian habitat only
relies on VWRA di scharges; is that correct?

MR. CUSTIS: No.

MR. H TCHI NGS: What other flow conponents?

MR CUSTIS: You have the base flow, 21,000 acre-feet
that we can have coning through

MR HTCHINGS: Can it rely on stormflows that have

recharged the area in the aquifer below the transition zone?
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MR. CUSTIS: As Becky has testified, there is sone

recharge fromstormflows, but it is -- since it is sporadic
and is not -- we don't know to what anount it is going to be
and whether it is going to occur each year, | wouldn't rely

on that as your source of water to maintain habitat.
MR HI TCHINGS: In any event, the 400 acre-foot per
acre denmand can be met by both surface flows and groundwat er

in the area below the transition zone; is that correct?

MR. CUSTIS: | don't know how, what percentage, but
both flows will add to the groundwater systemthat provides
the water.

MR HITCHINGS: | understand that. That is not ny
qguestion. | amtalking about the four acre-feet per acre

demand, that can be net by both surface flows and
groundwater in the area below the transition zone; is that
correct?

MR. YAMAMOTO  Cbjection. It is not clear whether you
are saying the denmand coul d hypothetically be net, could
ever be met or under current circunmstances it will be net.

H O BAGGETT: | think it is a pretty clear question
nysel f. Overrule the objection.

M5. MURRAY: | also add an objection. As we referred
the Lines Bil horn Report says you need to have the water
table, the depth of the water table, eight feet. |If the

groundwater is ten feet --
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H. O BAGCETT: You aren't a wtness here.

M5. MURRAY: \What | amsaying is that his question, it
depends, he needs to narrow his questioning. You have to
assune --

H O BAGGETT: Are you saying it is too broad?

MS. MURRAY: It is too broad and that he needs to
narrow it so we can answer it relative to what the habitat
actual |l y uses.

H O. BAGGETT: Can you maybe clarify?

MR. HI TCHI NGS: Maybe Becky is the person to answer the
guestion. Is it your opinion that the four acre-foot per
acre denmand can be met by both surface flows and groundwat er
present in the area below the transition zone?

M5. MURRAY: Al I'msaying, if you need to assune
things or clarify his question --

M5. JONES: Are we tal king about current conditions out
t here?

MR. HI TCHI NGS: Under current conditions today can the
four acre-feet per acre demand be net by groundwater present
in the transition zone area?

M5. MURRAY: That is a different question. You said
surface and groundwat er.

MR. HI TCHI NGS: That is another question. Answer the
guesti on.

M5. MURRAY: His question is groundwater alone.
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H O BAGGETT: WIIl you let M. Hitchings ask the
guestion. He is the one who is cross-exan ning.

MS. JONES: Ask it one nore tine.

MR, HI TCHI NGS: Under current conditions, can the four
acre-foot per acre demand be nmet by the groundwater in the
area underlying the transition zone?

MS. JONES: From what | have heard, | do not believe
so.

MR, HI TCHI NGS: Under historical conditions has the
four acre-foot per acre demand been nmet by groundwater in
the area underlying the transition zone?

M5. JONES: | am assunming at sone point in history,
yes.

MR. HI TCHI NGS: Doesn't the vegetation in the
transition zone obtain at |east some conmponent of its water
demand by sending its roots into the groundwater table?

M5. JONES: Yes.

MR H TCHINGS: Gven this ability to rely on
groundwat er, the water denands could be nmet even with the
reduction in treatnment flows; isn't that correct?

M5. JONES: Not for sonme of the vegetation

MR. H TCHI NGS: \What vegetation would that be?

M5. JONES: Wien | showed the open channel area --

H O. BAGGETT: Could you identify the exhibit.

MS. JONES: The first one is Exhibit 14.
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H O. BAGGETT: Thank you

M5. JONES: Basically your reeds and your willows that
need basic water al nost just right at the roots would not be
met. Wth the reduction in flows you would totally |ose
this type of habitat.

MR. H TCHINGS: Do you have any idea of what percentage
of habitat that is within the transition zone?

MS. JONES: Not offhand. There are -- | don't know if
that exhibit that was put into today, | think that goes
t hrough sonme of the habitat acreage within the area.

MR HI TCHINGS: | believe in the Lines Bilhorn Report
that you are referring to which is VWWRA 5C and then Plate 1
that is attached to that, there is a table in there that
tal ks, speaks to approxi mately 200 acres of -- | am assuning
this is preatophytic habitat that you are referring to.

MS. JONES: Correct.

MR HI TCHINGS: So would that nunber, is that an
appropriate nunber to conclude is present in the area of the
transition zone, that habitat you just pointed to on Fish
and Gane Exhibit 147

M5. JONES: | amal so | ooking at some of the wllow
habi tat that night be in there.

H O. BAGGETT: Does that answer the question or do you
have additional questions?

MR H TCHINGS: 1s 200 acres a fair number to represent
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the type of habitat that you are referring to on Fish and
Ganme Exhibit 14?

M5. JONES: It could; | really don't know

MR. HI TCHINGS: That is fine. Thank you

MS. JONES: | don't know.

MR HI TCHINGS: WM. Custis, do you agree with the
conclusion in the Lines Bilhorn Report, which is VWARA
Exhi bit 5C, that the consunptive use demand of riparian
habitat in the transition zone is approxi mately 6,000
acre-feet?

Actually, | think it may be 5E. | nay have been
m sreferring to the Lines Bil horn Report.

MR, CUSTIS: The short answer is no.

MR. HI TCHI NGS: You disagree with that conclusion of
t he consunptive use denmand of 6,000 acre-feet?

MR. CUSTIS: | think that the Lines Bilhorn Report
provi des nmore information about the water denand.

MR HI TCHINGS: | amtal king about the consunptive use
demand.

M5. MURRAY: We believe the Lines Bilhorn Report says
about the evapotranspiration?

MR H TCHINGS: Can | have M. Custis answer ny
qguestions. | understand that --

M5. MURRAY: | object to the nmisleading question

H O BAGGETT: Wll, then object to the nisleading
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guesti on.

M5. MURRAY: | object to a misleading question

MR. HI TCHI NGS: The consunptive use denmands, if you
will look at Table 7 on the plate, Plate 1, this is of the
Li nes Bil horn Report.

MR, CUSTIS: Right.

MR HI TCHI NGS: That summarizes the various consunptive
use dermands, | believe.

MR. CUSTIS: Table 7, estinmated consunptive use of
groundwat er, surface water, by riparian vegetation along the
Mbj ave River, prepared in 1995

MR H TCHI NGS: Actually, this VWWRA Exhi bit 5E which
is Table 7 fromthe Lines Bil horn Report.

Do you agree with that conclusion or that statenent in
there, at least that that is the annual consunptive use in
acre-feet for the transition zone?

MR CUSTIS: | think |I would say, no, because of the
way the Lines Bilhorn Report states that this nunber assumes
stress vegetation water uses. Into this 6,000 acre-feet are
the areas that are stressed which they show in their Table 2
i n parentheses, and they made an assunpti on when they did
that calculation that that water, that ET, fromthose plants
was 25 percent of healthy. So if the question is how nmuch
water do the plants in that transition zone need, ny opinion

is that it should be healthy and not stressed. So they need
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nore water.

MR. H TCHINGS: Do you have any idea what that nunber
is?

MR CUSTIS: If you rely on the nunbers that are in
Table 2 of the Lines Bilhorn Report which show the acreages,
if you rely on the nunbers on Table 6 which show the healthy
wat er ET and assume the 25 percent is already in the 6,000,
and calculate for 75 percent that isn't, you have
approxi mately 1,300 acre-feet per year needed in addition to
t he 6, 000.

So it is about 7,300 acre-feet per year, based on their

MR, H TCHINGS: That is based on the cal cul ations that
you just went through here in |ooking at the various data in
the Lines Bilhorn Report?

MR CUSTIS: Right. Using the Lines Bilhorn ET
demands, their acreages that they cal cul ated and the
assunption that 25 percent is already in their Table 7,
yeah, | just basically cal cul ated what the other 75 percent
woul d be.

MR HITCHINGS: | would Iike to direct you to Page 5 of
your testimony. And in your witten testinobny you state
that since 1991 the wetted channel adjacent to the VWVARA
pl ant has extended at |east four mles downstream

Have you performed any anal ysis as to whet her that
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extent of wetted channel area is due to stormflows?

MR CUSTIS: That was based on Fish and Ganme's Exhibit
6, which blue lines that are shown on the |eft-hand side of
that exhibit, the dates of those, except for 1951, they are
in June, July or Cctober of those years that are in
there. And | don't recall specifically whether other than
maybe Cct ober of '98 where you had stormflows, | think nost
of the other years you didn't have stormflows in the sumer
nont hs of any significance. | think nost of the flowis due
to VWWRA' s di schar ge.

MR. HITCHINGS: In your sane answer to question eight,
still on Page 5, have you relied on any data to support your
statenent that surface water flow would cease or be reduced
along the lower nost 1.5 to 2 mles of the channel ?

MR CUSTIS: | used information that is in Exhibit 6
about the distance wetted and then VWWRA's discharge to
calculate the losses per nile and information that we didn't
-- | have an anendnment to that chart which shows 1980s
information on it also. But it came after that was marked,
that was put on poster. And it shows that in 1989 you had a
much | ess di scharge from VWRA didn't travel downstream as
much. So that is where those nunbers canme from

MR. HITCHINGS: That is fromthe aerial photographs
that were taken?

MR. CUSTIS: That was froman interpretati on done by
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Tom Bi | horn who created the chart and the aerial photos that
he | ooked through to cone up with the distances where there
was surface water.

MR, HI TCHI NGS: You state that a reduction in 20
percent of surface flow, this is still on Page 5 of your
testimony, discharged by VWWRA would |ikely reduce or cease
flow along the lower most 1.5 to 2 niles of channel s now
wet t ed.

Do you have any idea what the nunerical or statistical
probability of that is when you say would likely lead to
t hat ?

MR CUSTIS: | think you can -- w thout additiona
stormflows wetting the lower Alto Transition Zone it's a
very high likelihood that will dry, that one and half to two
mles.

MR. HI TCHINGS: In what types of years would this be?

MR CUSTIS: In a nornal to dry year. And you nay even
have it to sone extent in a wet -- in a wet year you'd
probably be nore to the one and a half. In a dry year you
push towards two.

MR. H TCHI NGS: What about in nonths of those years?

MR CUSTIS: In nonths?

MR. HI TCHI NGS: Which nonths of those years? Have you
done any analysis as to which nonths that would occur?

MR. CUSTIS: | haven't done specific nonth-by-nmonth
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analysis of that. M assunption is that it is going to
occur nmostly in the sumrer nonths. What part of winter that
that would occur, | couldn't state that right now.

MR. HI TCHINGS: Again, if the project is inplenmented
gradually in a manner where the diversions to SCLA are made
up by increased flows treated by VWWRA, would you expect
that that channel wetted area, that the reduction of that
channel wetted area would not be as high as 1.5 to 2 mles?

MR CUSTIS: |If the assunption in that is that you
mai ntain the 8,500 acre-feet per year annually, then | would
think that you are not going to get the one and a half to
two mile reduction from VWARA s fl ows.

MR HI TCHINGS: If you have 21,000 acre-feet of base
flows neasured at Lower Narrows, would you expect that there
woul d not be a decrease in the wetted area?

MR CUSTIS: If you had the full 21,000 acre-feet
passing the Lower Narrows, it's less likely that you woul d
have a loss. You'd still have the problemwhich is the |oss
of flow right downstream fromthe Lower Narrows gauge. That
is froma well field and that is extracting water fromthe
groundwat er system and the inmpact of that | amnot sure, if
you get the full conplinment of flows, the 21,000 acre-feet.
How much of that well field will divert that base flow, | am
not sure.

MR H TCH NGS: Wuld the answer be the same for the
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concl usions regarding the width of the wetted riparian area,
that if you have 21,000 acre-feet of base flow measured at
the Lower Narrows that you would not expect to have the
reduction in the width of the wetted riparian area?

M5. MURRAY: | objection. The question assunmes his
answer and incorrectly states his previous answer.

Just ask the question.

H O. BAGGETT: Overruled. Rephrase

Sustai n the objection.

MR. HI TCHI NGS: You have a statenent in your testinony
regarding -- this is at the very end -- a reduction in the
wi dth of the riparian may occur along the 6.5 miles of the
channel

And | want to ask you the sanme question, the prior
guestion dealt with the length. |If you had 21,000 acre-feet
of base flow neasured at Lower Narrows, would that reduction
inthe width of the riparian area not be expected to occur?

MR. CUSTIS: Part of the problemw th the Lower Narrows
Transition Zone is that the channel is a braided channel
And if you look at the historic topographic maps, that
channel has noved since it first devel oped back in the '50s.
That channel has noved back and forth across that
floodplain. The consequence of that is that it can reduce
the w dth or expand the width. But if you have the 21,000

acre-feet per year going through the Lower Narrows, then the
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condition that you'd have would be the background base
condition. So it is possible you would | ose wi dth because
of that, but it wouldn't be -- and it is possible you can
| ose width and you could expand wi dth. Depends on the
channel

MR HITCHINGS: | would Iike to direct sone questions
nore towards you, Ms. Jones.

In question nine of your testinony, which is on -- | am
not sure which page this is. But you're asked a question
regarding M. Custis' testinony regarding the surface and
subsurface flows and a decrease in the size and extent of
exi sting riparian corridor

Do you see that area of your testinony?

M5. JONES: Yes.

MR. HI TCHINGS: Are you relying solely on M. Custis'
conclusion for your own statenents that proposed project
woul d decrease the size and extent of the existing riparian
corridor downstreanf

M5. JONES: That along with other information | have
received in working with Bilhorn in the area.

MR, HI TCHI NGS: What other information is that?

M5. JONES: Basically, nostly verbal discussions when
we' ve worked out in the area together and what he's inforned
me about riparian habitat because |I am not hydrol ogi st and

have no background in that.
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MR. HI TCHINGS: Do you assune that when VVWARA reduces
its discharge that that reduction in discharge will not
ot herwi se be nade up in accordance with the terns of the
Mbj ave Adj udi cati on?

M5. MURRAY: | amgoing to object to the part that
refers to the Mjave Adjudication. W have not --

H O BAGGETT: | would sustain that.

MR H TCHINGS: Are you familiar with the terns of the
Mbj ave Adj udi cati on?

M5. JONES: Yes.

MR H TCHINGS: Are you familiar with the Alto subarea
obligation that requires a certain |level of base flows to
the transition zone?

M5. JONES: Yes.

MR. H TCHI NGS: Then, my question is: Do you assune
when VWWRA reduces its discharge that that reduction in
di scharge will not otherw se be made up in accordance with
the terns of the adjudication that requires that subarea
obligation to be net?

M5. MURRAY: | am going to object again.

H. O BAGCETT: Sustained

MR H TCHINGS: Let me do it this way.

Do you assune that when VWARA reduces its discharge
that that reduction in discharge will not otherw se be made

up by the subarea obligation in the adjudication?
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M5. MURRAY: | object again, asked and answered --
asked agai n.

H O BAGGETT: | would sustain it again.

MR, H TCHINGS: Ms. Jones indicated that she is
famliar with that term the subarea obligation of 21,000
acre-feet to the transition zone. | amsinply asking
whet her she assunes that if our discharge decreases whet her
it would not otherw se be nade up.

H O BAGGETT: Ckay.

M5. MURRAY: That is a different question.

H O. BAGGETT: Can you answer that? O if you can
answer it or if you don't know.

MS. JONES: | don't know

MR. H TCHINGS: Do you have an opini on of whether the
Alto subarea obligation provides for sufficient flows to
prevent a take of the species of concern identified in your
testi mony?

M5. JONES: Repeat one nore tine.

MR. H TCHINGS: Does the Alto subarea obligation
provide for sufficient flows to the transition zone to
prevent a take of the species of concern identified in your
testi mony?

M5. JONES: The obligation that is required or the
current way the obligation's being handl ed?

MR. HI TCHINGS: | am asking the obligation under the
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adj udi cation which is 21,000 acre-feet of surface fl ows.

MR. YAMAMOTO  Cbjection. The judgnment only requires
the Alto subarea to provide water either to the Lower
Narrows gauge or provide by purchase in the Centro area
equi val ent preproduction allowance rights, and the whol e
line of questions assunes a construction of the judgnent
which is not in evidence and isn't really part of the
j udgrent .

H O BAGCETT: | will sustain that.

Can you rephrase to avoid the terns of the judgnment?

MR, HITCHINGS: |If there is 21,000 acre-feet of base
flows reaching the transition zone, is that sufficient to
prevent a take of the species of concern identified in your
testimony?

M5. JONES: My hydrol ogy background, since | don't have
one and not know ng what subsurface or surface flows how
much woul d be what, | don't know.

MR. HITCHINGS: | am saying 21,000 acre-feet, when they
say base flow, that is surface flows?

M5. MURRAY: | guess | object. Base flow or surface
flow are different things. So if you're saying --

H. O. BAGGETT: Can you clarify?

MR. H TCHI NGS: The base flow that | was referring to
was the base flow which is the Alto subarea obligation which

is 23,000 acre-feet; 21,000 of that is surplus flow, 2,000
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of that is assuned to be underflow. M question, though

is: If there is 21,000 acre-feet of surface flow reaching
the transition zone, is that sufficient to prevent a take of
the species of concern identified in your testinony?

MR. KIDMAN:  Now, | am going to object.

H O BAGGETT: M. Kidman.

MR. KIDVMAN:  This has gone on al nbost | ong enough. The
foundation for this question needs to be laid nore
thoroughly. First of all, the Alto subarea obligation is an
obligation to deliver water to the Centro subarea, not to
the transition zone.

Secondl y, the judgnment requires that groundwater |evels
are maintained in the transition zone so that water that
goes to the Lower Narrows does, in fact, get to Centro. So,
we need to nmake additional foundation assunptions in this
qguestion in order for it to be answered.

H O BAGGETT: | would overrule. The question was very
sinmply does 21,000 acre-feet --

MR H TCHINGS: | was directed to nove away fromthe
adj udi cation. | did.

H O BAGGETT: You did.

MR HI TCHINGS: | am saying 21,000 acre-feet of surface
flows.

H O. BAGGETT: He's picking a nunber and using it as a

hypot heti cal .
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M5. MURRAY: Right, and this is what | was going to
suggest. This really is a hypothetical because it is not
what is required under the judgnent.

H O BAGGETT: He is asking a hypothetical question

MR. KIDMAN: | amgoing to interpose another objection
that the hypothetical is inconplete as stated. Because it
has no foundati on about what the conditions of groundwater
are supporting the surface flows of 21,000 acre-feet
annual |y introduced at the Lower Narrows. That has to be
part of the assunption in order for the question to be
answer ed.

H O BAGGETT: | would sustain that. Can you --

MR. HI TCHINGS: In your testinbny you stated that if
there is 8,500 acre-feet of discharges from VWRA, that
woul d be sufficient to prevent a take of the species of
concern; is that correct?

M5. JONES: Correct.

MR H TCHINGS: Did you nake any assunptions of the
groundwat er conditions in reaching that conclusion?

M5. JONES: No.

MR. H TCHI NGS: Were you sinply just tal king about
8,500 acre-foot of surface flows?

M5. JONES: Correct, yes.

MR HI TCHINGS: Even if VWWRA is required to obtain an

i ncidental take pernmit for this project, can't the State
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Wat er Board approve the petition but require as a condition
of that approval that VWRA conply with the terms and
conditions of any incidental permt that nmay be required?
MR. YAMAMOTO  Cbjection. It is an inconplete
hypot hetical or it is an inconplete question. The issue is
whet her or not the State Board can approve the petition, but
there are a ot of |legal issues --
H. O. BAGGETT: Sustain the objection
MR. HI TCHINGS: Are you aware with other orders issued
by the Division of Water Rights or the State Water Board
that they require as a termand condition of those orders
that conpliance with take permts be required?
MS. JONES: No, | haven't dealt with that.
MR HI TCHINGS: | amgoing to show you a copy of State
Wat er Resources Control Board, Division of Water Rights
Order 2000-07. Actually, | amgoing to read this to you
and | amreading fromthe order, and this is the order
approvi ng the change in point of discharge, place of use and
purpose of use for treated wastewater. This is for effluent
fromthe City of San Luis Cbispo's water reclamation
facility. And Item 7 of that orders states:
This order does not authorize any act which
results in the taking of threatened or
endangered species or any act which is now

prohi bited or becones prohibited in the
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Do you know whet her the State Water

future under either the California Endangered
Species Act or the federal Endangered Species
Act, citations omtted. |If a take will

result fromany act authorized under this
water right order, the Gty shall obtain

aut hori zation for an incidental take prior to
construction or operation of the project.

The City shall be responsible for nmeeting all
requi renents of the applicabl e Endangered
Species Act for the project authorized under

this order. (Readi ng.)

Board coul d i ncl ude

a simlar provision in any order approving this petition?
M5. MURRAY: | object. 1t calls for a |legal conclusion.
H O BAGGETT: | would sustain.

The hour is drawing to a cl ose here.

MR H TCHINGS: | amgoing to need sone additional

time. There are two witnesses here and, if | could, |

probably don't need nuch nore than an additional 15

m nut es.

H. O

BAGGETT: | would grant that.

Do the parties want to take a break now?

M5. JONES: | would like to take a break.

H. O

BAGGETT: Let's take it. |It's going to be another

15 mi nut es. Let's take five ninutes.
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(Break taken.)

H O BAGGETT: W are back on to continue.

M. Hitchings.

MR. H TCHI NGS: Thank you.

I am going to get back on a quick question regarding
the incidental take permt. |If the State Board does approve
this petition in any manner, that would not require Fish and
Gane to issue an incidental take permt; is that correct?

M5. MURRAY: Who are you asking?

MR H TCHINGS: This is to Becky.

M5. JONES: Run that by ne one nore tine.

MR HTCHINGS: |If the State Board does approve this
petition, that doesn't require Fish and Ganme to i ssue an
incidental permt; is that correct?

M5. JONES: Correct.

MR, HI TCHI NGS: Does Fish and Gane have an active
nmoni toring programto evaluate the health of the riparian
habitat in the transition zone?

M5. JONES: Currently, no.

MR HI TCHINGS: |Is there any specific benchmark that
Fi sh and Gane uses to neasure the quantity or quality of the
habitat in the transition zone?

M5. JONES: Currently what is being used to nmeasure the
habi tat have been site visits out to the area along with

aerial photos that M. Bilhorn reviews to | ook at the
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habi t at .

MR H TCHINGS: 1Is there any quantitative benchmark?

MS. JONES: Not that | am aware of.

MR HITCHINGS: |Is the quality of the riparian habitat
currently existing in the transition zone generally
conparable to the habitat that was studi ed and evaluated in
the Lines Bilhorn report?

MS. JONES: One nore tine.

MR HITCHINGS: |Is the quality of the riparian habitat
currently existing in the transition zone generally
conparable to that identified in the Lines Bilhorn Report?

M5. JONES: | would have to say that is the nost recent
that we have.

MR. H TCHINGS: Are you aware that in or about
Septenber 1998 that the City of Adelanto withdrew al nost 1
ngd fromthe flows treated by VWRA?

M5. JONES: Yes, | am aware.

MR H TCHINGS: Did Fish and Gane observe any
degradation in the habitat in the transition zone due to the
| oss of that ngd of flows treated and di scharged by VWWRA?

M5. MURRAY: | amgoing to object. | think we put on
testimony regardi ng what the VWRA di scharge had been since
the treatnent plant began operating.

H O BAGGETT: | would overrule. | think you can

answer the question.
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M5. JONES: As far as | amaware, there hasn't been any

studies to go back and assess that inmpact since vegetation
was | ooked at in the Lines Bilhorn Report. W don't have
t he personnel.

MR. H TCHINGS: Do you know whet her an environnent al
docunent was ever prepared for the Gty of Adelanto's
treatment plant project?

M5. JONES: | never saw one.

MR. HI TCHINGS: Do you know if Fish and Gane ever
subm tted comrents on any environmental docunent for that
proj ect?

M5. MURRAY: | object. She just answered that she
didn't see an environnental document.

MR, H TCHI NGS: | asked whet her she knows whet her
anyone from Fi sh and Gane submitted conments.

H O BAGGETT: Overrul ed.

MS. JONES: | don't knowif it was ever submtted to
Fish and Gane. | am unaware.
MR H TCHINGS: | amgoing to show you a copy of the

State C earing House notice of conpletion for that project

and a copy of the neg dec for that project is attached to

it. This is VWWRA, and we will mark it as VWARA Exhi bit 8.

M5. MURRAY: | amgoing to ask for the rel evance of
this. Wat is the relevance of this docunent?

MR HI TCHI NGS: Do | need to answer that?
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H. O. BAGGETT: She objects to the relevance. |f you
can clarify for the record.

MR. HI TCHINGS: Fish and Game is making the assertion
that a certain decrease in discharges from VWARA nmay |ead to
potential inmpacts to riparian habitat. W have anot her
project that resulted in essentially the same thing, and
think it is probative to find out why Fish and Ganme may have
a different stance with regard to that project as to this
proj ect.

H. O BAGCGETT: Conti nue.

MS. JONES: | don't believe Fish and Gane does. If |
had seen the docurment, it certainly would have been
conment ed on.

MS. MURRAY: We haven't seen this before. It is
i nportant as to where there was a proposed decrease in the
di schar ge.

MR HI TCHINGS: | have a specific question

H O. BAGCETT: Conti nue

MR. HI TCHINGS: | have a specific question about the
docunent. \When you look at the State C earing House notice
of conpletion, there is a check mark at the bottomthat has
the blank for Fish and Gane.

Do you see that? Wich is supposed to indicate the
routing of copies of this, | believe.

MS. JONES: Yes.
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MR. KIDVAN. M. Hearing Oficer, | would |ike to pose
anot her objection to this line of questioning. | do believe
that the hearing notice for today's proceeding is rather
speci fic about whether or not this project or this petition
will, in fact, cause injury to |l egal users of water. The
fact that there may have been another project in another
time in another place that had sonme inpact or that they
didn't coment on, doesn't have very nmuch to do with whether
or not this petition will cause harmto |egal users of water

H O. BAGGETT: M. Hitchings.

MR, H TCHINGS: One of the issues was whether there
woul d be an effect. One of the issues noticed in the
hearing notice is an affect on the fish and wildlife and
public trust resources.

W have heard testinbny as to what the basis of the
standard is or the quantity of water that Fish and Gane is
saying i s necessary and whether an incidental take permt
should or would be required. And | am probi ng what Fish and
Gane's position has been on these issue as to other projects
that ostensibly would have the exact same inpact. It is
certainly real relevant to this proceeding.

H O BAGGETT: | would overrule. Continue.

MR. CUSTIS: Maybe | can step in here. Wat year are
we tal king about here, specifically?

MR. H TCHI NGS: The date of the neg dec, | believe, is
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1997 and the project, | believe, was approved -- the

di scharge flows decreased in approxi mately Septenber of '98.

MR CUSTIS: So it would have been water year 1999,
started in Septenber '98 carried on through?

MR. H TCHI NGS: The discharge flows were essentially
taken out of VWWRA stream according to M. @Gl lagher's
testinmony, in approximtely Septenber of 1998.

MR, CUSTIS: Based on the records that | have, the
flows that cane out of VWWRA in 1999 are about 8, 700
acre-feet per year, annually. So in essence, we've been
tal ki ng about 8,500 as the flow desire. | think that we
haven't had -- even though you lost a mllion gallons per
day, that didn't have -- didn't drop it bel ow 8, 500.

MR. H TCHINGS: Do you know for certain that the fl ows
did not drop bel ow 8,500 acre-feet annually based upon that
di scharge stream of Adel anto bei ng taken out?

MR CUSTIS: Yeah. What | have is a summary of
i nfornati on that Tom Bi | horn put together for us, where he
| ooked at the -- he adjusted -- VWWRA from ny under st andi ng
reports their discharge on an annual basis, and he adjusted
it for a water year and produced that for us. | amrelying
on Tomto accurately take VWWRA's information, discharge
information. But that is where that data came from

MR, H TCHINGS: Ms. Jones, did Fish and Gane ever

require the Gty of Adelanto to obtain an incidental take
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permt in order to address the reduction in the discharge
caused by their treatnment plant project?

M5. JONES: | was unaware of this project until after
it was built, so it is kind of difficult to require.

MS. MJURRAY: So the answer is?

MS. JONES: No.

MR. H TCHINGS: Ms. Jones, are you fanmiliar with the
Bi ol ogi cal Resources Assessnment Fund set forth in the
adj udi cati on?

M5. JONES: Yes.

MR. H TCHI NGS: How rmuch noney is currently in that
fund?

M5. JONES: Approxi mately 500,000, which annually --
wel I, no. Approximtely 500,000 and it brings in
approxi mately 75- to 85,000 annually.

MR. HI TCHI NGS: Doesn't Fish and Ganme have the ability
to request to expend nmoney fromthat fund to purchase water
for the transition zone if base flows fall below a certain
poi nt ?

M5. JONES: It can be used for purchasing water

MR. H TCHINGS: | am saying purchasing water for the
benefit of the transition zone.

M5. JONES: Currently there is nowhere to purchase the
water fromthe State Water Project to put it into the

transition zone.
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MR. H TCHI NGS: How about if you purchased effl uent
flows from VWWRA, could noney be used fromthat assessnent
fund for that purpose?

M5. JONES: They could be.

MR H TCHINGS: 1s VWRA' s proposal to sell effluent to
Fish and Gane to nmintain certain discharge fl ows sonething
that Fish and Game has consi dered?

MS. JONES: We don't know what the cost would be.

MR, HI TCHI NGS: Does that nean that Fish and Gane has
not considered it because they don't know what the cost
woul d be?

MS. JONES: It has been considered.

MR, HI TCHI NGS: Has Fish and Gane ever considered
expendi ng noneys fromthe fund to eradicate nonnative
species in the transition zone?

M5. JONES: Yes.

MR. HI TCHI NGS: Have there been any decisions made
whet her to undertake those actions or not?

M5. JONES: Currently we cannot spend any of the funds.
W are working on witing up a habitat -- | don't remenber
the nane, but we have to cone up with this biologica
assessment of what we are going to do with the noney before
we can spend any of it.

MR. H TCHINGS: Are any of the projects within that

bi ol ogi cal assessment, did they involve eradicating
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nonnative species in the transition zone?

M5. JONES: That would be one of the options to be
used.

MR. HI TCHINGS: Are there current place plans to nmake a
request for that purpose?

M5. JONES: Not currently under that assessnment because
we don't have it witten up yet.

MR. HI TCHINGS: In question 14 of your testinony you
recommend that 37 percent of the increased inflows of VWRA
be dedicated to the environnent to naintain habitat
downstream of VWWRA?

M5. JONES: Yes.

MR, H TCHINGS: What is the basis of that nunmber of 37
percent of increased inflows treated by VWARA?

M5. JONES: kay. Basically, over a 15-year interval
the di scharge from VWRA, it started at about 3,000
acre-feet per year, and for the last full year was about
9,000 acre-feet. At the sanme tine the Narrows base fl ow
started at about 20,500 acre-feet a year and dropped to the
present 6,000 acre-feet a year.

The annual change in VWRA di scharge is, therefore, 375
acre-feet per year, and the base fl ow change was about a
t housand acre-feet per year.

If all the base flow decrease is due to diversion --

due to the diversion into multiple usage and was then

CAPI TOL REPORTERS (916) 923-5447 500



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

captured by VWRA plant, the expected di scharge shoul d be
i ncreasing at about 500 acre-feet per year. It is likely,

however, that sone of the flow diverted fromthe Narrows

goes to other locations and uses not linked to VWWRA. From

above data the 37 to the 1,000 ratio is an indication of th
capture. Therefore, an increase in future discharge should
contribute about 37 percent to the riparian corridor

MR, HITCHINGS: So, it sounds fromthat statenent that
the 37 percent is intended to nake up for the increased
groundwat er production in the Alto subarea; is that
correct?

M5. JONES: That is what we are |ooking at.

MR. H TCHI NGS: But you are not making or are you
contendi ng that existing environment currently depends on
future increased flows?

M5. JONES: Wiat we are looking at is nmaintaining a
flow You have to add in what goes through the Narrows
gauge and the output to keep a constant relationship that
seens to be supporting the habitat.

MR. H TCHINGS: You are looking for VWWRA to maintain

that flow by this recommendation; is that correct?

M5. MURRAY: | object. | think she already answered
the question. |Increased di scharge.
H O BAGGETT: | would overrule. It is a sinple

guestion, yes or no. She's already answered it.
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M5. JONES: We would be looking at trying to maintain
t he amount of water that is currently going down there?

MR. HI TCHINGS: That is not my question. M question
was that Fish and Ganme was | ooking to VWWRA to nmintain
those flows to make up that difference; is that correct?

M5. JONES: Yes.

MR. HITCHINGS: | have no further questions on the
initial cross.

Thank you.

H. O. BAGGETT: Thank you.

MR. H TCHI NGS: Thank you

H O BAGGETT: Jess Ranch, M. Ledford.

---000---
CROSS- EXAM NATI ON OF DEPARTMENT OF FI SH AND GAME
BY JESS RANCH WATER COVPANY
BY MR. LEDFORD

MR. LEDFORD: This question is directed to Becky.

You testified that you're famliar with the
adj udi cation, and you also testified that you are on the
Alto Subarea Subbasin Advisory Board. And you expl ai ned
what the responsibilities of the Subarea Advi sory Board
are?

M5. JONES: They are two nmake reconmendations to the
wat er master.

MR, LEDFORD: Make recomendations in relation to the
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adj udi cati on?

M5. JONES: Yes.

MR. LEDFORD: Your position on the Board is as Fish and
Gane's representative under the judgnent?

M5. JONES: Correct.

MR. LEDFORD: And your position on the Board woul d be
to render Fish and Ganme's interpretation of what the

j udgrment m ght happen to be at any given tine?

M5. MJURRAY: | amgoing to object. She is not a |awer.
H O BAGGETT: | would sustain that, she isn't an
attorney.

MR. LEDFORD: Your Honor, M. Hearing Oficer,
what ever, the judgnent is a physical solution that a whole

bunch of fol ks got together and signed off on and there is a

j udge that --
H O BAGGETT: | understand that.
MR. LEDFORD: -- does that.

There is conmttees that get together to deternine
whet her or not the judgnent is working or not based on their
interpretation and various understandings. She's testified
about a nunber of different things that she is faniliar with
about the adjudication.

H. O BAGGETT: Right.

MR. LEDFORD: | have a specific question. But | was

trying to lay sone foundation to make sure that everybody
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understands that she is Fish and Gane's representative.

H O BAGGETT: That worKks.

MR. LEDFORD: W are okay to that point.

H. O, BAGCETT: You can continue

MR. LEDFORD: The very specific question is: |Is there
any question in your mnd that the water that is being
produced and treated by Victor Valley Wastewater Authority
is water that is subject to the adjudication?

M5. MJURRAY: | amgoing to object. It calls for a
| egal concl usi on.

MR. LEDFORD: It is her understanding. | amnot askin

for a legal conclusion, sinmply asking for her understanding

M5. MJURRAY: | object.

H O BAGGETT: | would have to sustain the objection.
You are asking -- her role is not as Fish and Gane's
attorney interpreting that agreenment. It is as a biol ogist

as a biologist who works with it daily.

If you can answer that question, if | can sort of help
you, if you can answer the question based on your role in
that, not as a role of Ms. Murray or the Director, the
attorneys interpreting that agreenent.

MR. LEDFORD: That is my question

H O. BAGGETT: From your perspective as a biologist or
in-the-field person.

MS. JONES: Run that --
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H. O. BAGGETT: Rephrase the question. |[If that is what
you are trying to get at, rephrase it so it deals with her
expertise as a biol ogist.

MR. LEDFORD: Is it your understanding that the water
that is being produced by all producers in the Alto subbasin
that eventually get treated by the Victor Valley Wastewater
Authority at the present tinme is water that is subject to
t he adj udi cation?

M5. JONES: Fromwhat | know of the adjudication, the
output is counted in the flows that go down, but it is not
subject to the adjudication, as | understand it.

MR. LEDFORD: That wasn't the question. The water
produced and that is treated, is it subject to the
adj udi cati on?

MS. JONES: If | didn't answer it, then I don't know.

MR. LEDFORD: Based on your understanding of the Alto
Basin, is the Alto Basin in bal ance?

MS. JONES: No.

MR. LEDFORD: 1Is the Alto Basin currently in overdraft?

M5. MURRAY: | guess | would want to object. M. Jones
is not a hydrologist. She is a biologist.

H. O. BAGGETT: Possibly you can ask that again.

MR. LEDFORD: That would be fine for the hydrol ogi st.

MR. CUSTIS: | think the first question she answered, |

think I would agree with her, that it is -- | agree with
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her, yes. | can't renmenber the total question. But she was
correct. | don't want to restate the question and get it
W ong.

The second one about overdraft, that has a |ot of nulti
| ogi cal and |l egal inplications about when overdraft occurs.
Based on the chart that | showed in ny testinony, the Todd
Report concludes that the basin has |ost some 800, 000
acre-feet of water stored since 1950, and that is considered
a negative. And it is -- whether it is physically nore
wat er than the basin could provide and still maintain its
base flows, based on what is going through the Lower Narrow
gauges, | would say no. It is in overdraft from a hydrol ogy
standpoint. You are neeting your long-term 21,000 acre-feet
at the Lower Narrows gauge. But it is alittle nore
conpl i cated

MR. LEDFORD: As a hydrologist, then, there is nuch
nore to the overdraft than the 21,000 acre-feet?

MR. CUSTIS: That is where nmy problemcones in, because
I amnot famliar with all the intricacies of the judgment.
So it is a qualified yes.

MR. LEDFORD: Based on what you are familiar with, you
are famliar with the 21, 000?

MR, CUSTIS: Right.

MR. LEDFORD: And you are familiar with the fact that

we are not currently neeting that obligation or are you
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famliar with the fact that we are not neeting that
obligation? W being Alto Basin. Yes or no.

MR. CUSTIS: You are asking Becky?

MR. LEDFORD: | am asking you

MR. CUSTIS: Based on what is coming through the Lower
Narrows gauge, you are not neeting the obligation

MR. LEDFORD: Are you faniliar enough with the
adj udi cation to know how that is accounted for? There is a
provision in the adjudication for accounting.

H O. BAGGETT: What is the answer? | didn't hear the
answer .

MR. CUSTIS: |I'mwondering what accounted for neans. |
know that it is nmeasured at the gauge. Now that is how you
account for the 21, 000.

MR. LEDFORD: And if there is a deficit, let's assune
for the monent. This will be a hypothetical. There is a
deficit of a thousand acre-feet this year and there is a
deficit of a thousand acre-feet next year, does that go into
sone sort of an account, is there an accounting account for
t hat ?

MR CUSTIS: | amnot fanmiliar with how you carry over
| osses.

MR. LEDFORD: Becky, do you know the answer to that
guesti on?

MS. JONES: | believe | amfaniliar
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MR. LEDFORD: Do you know if there is a deficit, an
accunul ated deficit? And the answer could be yes or no. |Is
there an accunul ated deficit?

M5. JONES: Yes.

LEDFORD: Do you know how nmuch that deficit is?
JONES: Not off the top of ny head.

LEDFORD: Is it nbre than 5,000 acre-feet?

5 3 » 3

JONES: | just don't know.

MR. LEDFORD: If you don't know, | don't know is fine.
It works just as good, and you said you don't know.

MR. CUSTIS: | don't know how you carry over an account
for the deficit.

MR. LEDFORD: | want to know if there is, and if your
answer was yes, then | want to know what it is.

MR CUSTIS: | know there is a deficit. | know it
probably exceeds 5,000. | can't give you the number.

MR. LEDFORD: Do you know if it exceeds 10,0007

MR CUSTIS: | amsure that it exceeds 10,000 if you
don't count VWWRA in that nunber, yes.

MR. LEDFORD: Do you know if it exceeds 15,0007

MR. CUSTIS: You have an average over the |last ten
years of around 8,000. Today it is 8,000 acre-feet com ng
t hrough the Lower Narrows gauge and you are supposed to have
21,000, so it is.

MR LEDFORD: So there is a deficit?
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MR. CUSTIS: There is a fairly large deficit.

MR. LEDFORD: It is getting bigger?

MR CUSTIS: In its current condition it is getting
bi gger.

MR. LEDFORD: Thank you.

Now, since this project has been brought before the
Department of Fish and Gane has there been any dial ogue with
Fi sh and Gane or any correspondence relative to subregional
treatment plants?

M5. JONES: | heard that they are | ooking at
subregi onal treatnent plants.

MR. LEDFORD: Has there been any studies conducted by
anyone and submitted to you in relation how subregional
treatment plants would affect the flow through VWWRA?

M5. JONES: | have not seen anything in witing.

MR. LEDFORD: Would it be your understanding that that
is a change to the original proposal as far as the
environnental inpacts on what this project mght be?

M5. JONES: |If | understand the question correctly, |
think that would have to go through another process.

MR. LEDFORD: We just heard M. Hitchings ask you a
guestion, several questions you didn't have the answer to,
because you had not seen any environnental studies for the
Adel anto subregional plant; is that correct?

MS. JONES: Correct.
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MR. LEDFORD: M. Hitchings infornmed you there was a
mllion acre-feet that no | onger went through VWWRA. Is
that also correct?

MS. JONES: That is what | believe he said.

M5. MURRAY: | object. He's quoting --

H O BAGGETT: Can you --

MR. LEDFORD: That is fine. | will try sonething a
little different.

H. O BAGCETT: Sustained. Continue.

MR. LEDFORD: The testinmony before the State Water
Resources Control Board by the applicant is that they intend
to build subregional treatment plants.

M5. MURRAY: | object. | don't believe we have heard
that testinmony from VWWRA

H. O BAGCGETT: Sust ai ned.

MR. LEDFORD: This question will be to Becky.

The Departrnment of Fish and Game operates a fish
hatchery in the upper defined two areas. It will be in the
upper basin. |s that correct?

M5. JONES: Yes.

MR. LEDFORD: Are you fanmiliar with the production of
the fish hatchery?

MS. JONES: Not of f hand.

MR. LEDFORD: Wbuld the discharge of the DFG fish

hatcheries affect the base flow in the area?
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concl usi on.

Do you know i f the fish hatchery is producing nore
wat er since the adjudication went into effect or |ess?

M5. JONES: | don't know.

MR. LEDFORD: How about you, do you know?

MR CUSTIS: | don't know what the status of -- the
| ong-term status of punping of the fish hatchery is.

MR LEDFORD: That's fine.

Question to Becky. Do you know if the adjudication
anticipates return flow as part of the balancing in the
basi ns?

MS. JONES: Not of f hand.

MR. LEDFORD: Sane question for you.

MR CUSTIS: | don't know the specifics in the
adj udi cation, but there was discussion that they nmade an

assunption that 50 percent of consunption was return flow.

So it infers to ne that they nmade sone accounting for that.

Now t he | egal |anguage and how it was bal anced out, | am not

famliar with that. But | would assune that that is
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sonet hing that they are not going to assune that just
di sappears fromthe water bal ance.

MR. LEDFORD: Did you answer ny question? You answered
nmy question that the basin was still in overdraft?

MR CUSTIS: | think I gave you a qualified yes given
as all of the legal issues --

MR. LEDFORD: As a hydrol ogi st, what woul d your
solution to curing the overdraft be in the upper basin, in
the Alto Basin?

M5. MJURRAY: | object. Irrelevant, beyond the scope of
his direct.

H O. BAGGETT: | would agree.

Can you lay a foundation? Wiy is this --

MR, LEDFORD: The issue is whether or not there is
going to be damage to the legal water rights users. This is
one of the fundanmental questions before us today. And our
position, quite sinply, is it going to cost nobre noney in
the way of nakeup assessnents as one piece of the equation

VWRA nade an argunment that under sone mass bal ance
scenari o, which they provided no study for, that it equated
to the sane question

Maybe | can ask you first as a foundational question
Do you agree with VWWRA's expert that the nass bal ance
scenario, there is no difference in the use of the return

fl ow wat er ?

CAPI TOL REPORTERS (916) 923-5447 512



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR CUSTIS: |I'd have to say, no, | don't agree with
it. But | really have to -- it's been a nonth since we went
t hrough the exercise, but | know at the time that | didn't
agree with it.

MR. LEDFORD: That is fine. Please stop

Based on fact that the basin is in overdraft and it is
not in balance, what is the solution to bring the basin into
bal ance, your sol ution pl ease?

MR CUSTIS: | think the first is you adjudicate the
basi n.

MR. LEDFORD: Wth that begun, next.

MR. CUSTIS: Assuming that that's been done, and the
purpose of the adjudication is try to control water use and
return flows, assuning that is being done and you are stil
running a deficit --

MR. LEDFORD: Right.

MR. CUSTIS: -- then you either have to -- it can be a
conbi nation, cut back your use or increase recharge. That
is the only things you can do. Now how do you do that is --

H O BAGGETT: | don't think that that was the
guesti on.

MR. LEDFORD: It actually is getting to the question

So in order to reduce production or consunption you
have to retire sonme use sone pl ace?

MR CUSTIS: You have to retire or alter, conserve,
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change how you use the water, but still obtain the same --

MR. LEDFORD: That is one possibility.

Retire farm ng use, which is a part of the
adj udi cation, transfers.

M5. MJURRAY: | amgoing to object. Relevance. Beyond
the scope of his direct.

H O BAGGETT: Focus on --

MR. LEDFORD: The relevance is that the basin is not i
bal ance, there is no mass bal ance study, and | want to nmke
sure that Fish and Game does disagree with --

MS. MURRAY: You've established that.

H. O. BAGGETT: You have established those questions.

MR, LEDFORD: The solution -- then the solution is
still that sonething has to be done. And the next thing
that you said was we have to put water in the basin. |
think that is what you said. | hope so.

M5. MURRAY: Not what he said.

MR, CUSTIS: You have to do a conbinati on of
controlling your outflow or inflowin unspecified
per cent ages.

MR. LEDFORD: |If State Project water was available to
put in the basins that would be a nethod to hel p?

MR. CUSTIS: That would be an inflow, an increasing
i nfl ow, yeah

MR. LEDFORD: It is going to take all of those things
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to bal ance the basin?

MR. CUSTIS: You have to nmake sure that you control
your inflows and your outflows. Wat conbination is beyond
nmy scope of know edge for this basin.

MR. LEDFORD: Thank you.

H O. BAGGETT: Thank you.

M. Kidman.

MR. KIDMAN:. | have no questions of this panel.

H O BAGCGETT: M. Yanmanoto.

MR YAMAMOTO | have a few

---000---
CROSS- EXAM NATI ON OF DEPARTMENT OF FI SH AND GAME
BY APPLE VALLEY RANCHOS WATER COWPANY
BY MR YAMAMOTO

MR YAMAMOTO It is still morning. Good norning, M.
Jones and M. Custis. M nane is Andrew Yananoto. | am
here representing the Apple Valley Ranchos Water Conpany,
and | have sone questions for both of you.

M. Custis, first, Fish and Ganme has subnitted a nunber
of exhibits to support your testinobny. You have di scussed
in your direct testinony Exhibit 6, which is the giant
chart?

MR, CUSTIS: Yes. It is the smaller of the two.

MR. YAMAMOTO  Rel atively big.

MR. CUSTI S: Yes.

CAPI TOL REPORTERS (916) 923-5447 515



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. YAMAMOTO  Looking at Exhibit 6, have you
cal cul ated how far downstream the surface flow persists
currently fromthe VWRA plant?

MR. CUSTIS: Based on what currently -- here we are in
the year 2001. But based on the 1998 data that this chart
was nmade from it appears that you have at |east six and a
quarter miles of surface water downstream of the plant, and
there is wetted area in the channel that you can see the
difference in tonal values for another quarter nmile or so.
So maybe up to another six and a half miles.

MR. YAMAMOTO: As the production fromthe VWRA pl ant
i ncreased up to, say, 18,000 acre-feet per year, the extent
of the stream would al so increase, the surface flow would
i ncrease, correct?

MR. CUSTIS: Sort of yes and no. | would say that yes,
but the qualification is that there seens to be a
correl ati on between the drop in base flow coning through the
Lower Narrows and the production increases in VWWRA over the
| ast decade, since they have been operating, basically,
maybe two decades al npst.

And the problem | have is where is that increase
production coning from Is it com ng from punpage in the
upper Alto, which to ne would say, "Well, now we are going
to get reduction in the base flow at Lower Narrow. It is

t he groundwat er condition that allows that water to fl ow
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downstream and we can see that in just downstreamfromthe
Narrows gauge where suddenly the water disappears. It is
al nrost equal in flowtoday. It only travels a couple of

m | es and di sappears.”

There is this relation going on between depth of
groundwat er and saturation of the soil and how far down. |
a general statenent, yes, you should see a |onger surface
fl ow nmore downstream but that could be reduced by the | oss
of base flow.

MR. YAMAMOTO  Your assunption about the |oss of base
flow is based on your assunption that the water,
groundwat er, produced to generate the wastewater streans to
the VWARA pl ant would be fromthe Alto area that feeds the
Lower Narrows?

MR CUSTIS: That's correct, yes. |If it comes from
somewhere el se.

MR YAMAMOTO  Last nonth M. Carlson testified that
for each 1,100 acre-feet of water discharged by VVWARA
approxi nately one and a half mles of surface flows were --
or put another way he testified that reducing -- sorry, let
me correct that.

What M. Carlson testified was that for every 1,100
acre-feet of wastewater discharged by the VWWRA pl ant,
approximately one nmile of surface flow was added to the

river.
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Do you recall that?

MR CUSTIS: | recall that there was a -- RA presented
a chart where they tried to | ook at the |ast decade. |
think they had eight or ten data points in there and tried
to come up with a value. There was a statenment that 1,100
acre-feet per mle was the infiltration rate into the
channel

MR, YAMAMOTG:  You nentioned the | ast decade.

Actual ly, their testinony was based on a single water year
correct?

MR, CUSTIS: That nunber, 1,100, to nme when | | ooked at
their chart at how that cal cul ates out would be com ng from
one year, Yyes.

MR. YAMAMOTO  Which year was that?

MR CUSTIS: It appears to ne it conmes from 1993.

MR. YAMAMOTO Do you agree with the cal cul ati on of
VWRA t hat each 1,100 acre-feet corresponds to approximately
one mle of surplus flow?

MR CUSTIS: | would say that | disagree that that
nunber is a good average number, and so | would have to say
| disagree with it.

MR YAMAMOTO  What do you think would be a fair
aver age nunber?

MR, CUSTIS: | amnot -- well, | amnot sure that we

have the data in front of us to come up with a fair average
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nunber. What we have in the information that was submtted
by VWWRA are -- and the information that | have is distance
downstream from the plant over the | ast decade or so since,
| think the earliest is 1998 or 1988, that if you | ook at
precipitation matters, that is a wet cycle.

And so, we are taking infornmation in a wet cycle and
assum ng that that applies as a normal condition. And we
know that we will go through dry cycles. Even with that
data, there are years when we have consunption, infiltratio
was around 1,800 acre-feet per mle. M understanding of
VWRA' s chart was that they came up with an average from
their data of around 1,500 acre-feet per nmile, average. So
the nunmbers that are in front of us, 1,500 acre-feet is
about the average. But | think it would be actually nore
because it is a wet cycle that we're | ooking at.

MR. YAMAMOTO  So, based on your cal cul ations, how far
do you think the surface flow of the river will be reduced
if the State Board approves the diversion of 1,680
acre-feet?

MR. CUSTIS: Annually?

MR. YAMAMOTO.  Correct, annually.

MR. CUSTIS: Based on my calculation, | think we,
nysel f and VWWRA, agree that a nile and a half is going to
occur. But | think it could actually go up to two nmiles

because the infiltration rate is likely -- depends on the
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wet cycle. But it is likely to go even at 1,500 acre-feet a
year, it cones out around a two-nile loss, if you assume the
8,500 acre-feet discharge. So a lot of numbers there.

MR. YAMAMOTO  Thank you.

Ms. Jones, | have a few questions for you too.

To begin with, M. Hitchings asked a nunber of
guesti ons about what an incidental take permt may or nmay
not be and whether it is required.

Just for the record, what is an incidental take
permt?

M5. JONES: An incidental take permt is a pernit that
i s issued under Section 2081 of the Fish and Gane Code which
allows for take of a listed species to an act that is
otherwi se | awful, provided that inpacts fromthat act are
fully mitigated and -- the inpacts are fully mninized and
fully nmitigated.

MR. YAMAMOTO  For the record, do you -- sorry.

Does the Departnment of Fish and Gane believe that VVARA
will need to get incidental take permits before it goes
forward with its project?

M5. JONES: Yes, because of the inpact to the habitat.
And we believe that there would be inmpact to the listed
species so that an incidental take pernmit would be needed
for the novenent of the water.

MR. YAMAMOTO As of today, has the Departnent of Fish

CAPI TOL REPORTERS (916) 923-5447 520



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

and Gane issued the necessary incidental take permts to
VVWARA?

MS. JONES: W have not issued an incidental take
permt for the delivery or sale of the 1.5 million gallon a
day water up to the irrigation

MR. YAMAMOTO Has the U. S. Departnent of Fish and
Wldlife rel eased any biol ogi cal opinion for the VWARA
project to divert the water to the golf course and use it
t here?

M5. JONES: None to divert the water to the golf course
and use it.

MR. YAMAMOTO Do you know whether Fish and Wldlife
will require any additional consultations before it approves
the diversion of water fromthe river?

M5. JONES: | believe at the last hearing there was a
letter that was issued by the Departnent or | nmean by the
Service regarding that they woul d need to assess the project
and the inpacts to the wildlife. And if they determ ned
there were inpacts, that there would be either a biologica
opinion, if there was a nexus, or habitat conservation plan
woul d be needed.

MR. YAMAMOTO As | understand it, you previously
testified that there will be inpacts on |listed species; is
that correct?

MS. JONES: Yes.
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MR. YAMAMOTO: Wi ch species of special concern do you
think will be inpacted if the State Board grants the VWRA
petition?

M5. JONES: The species that | feel that would be
i npacted by the granting of the petition would include the
Least Bell's Vireo, southwest wllow flycatcher, sunmer
tanager, yell ow breasted chat, brown-crested flycatcher,
vermllion flycatcher, southwestern pond turtle, probably
yell owbi Il ed cuckoo, southwestern Arroyo toad, possibly the
red-1 egged frog, the Mdjave River vole and two-striped
garter snake.

MR. YAMAMOTO  Just to clarify the record, when you
say the species will be inpacted, you nean they will be
adversely inpacted, correct?

M5. JONES: Correct.

MR. YAMAMOTO  Now, | know there was a special interest
in the southwestern pond turtle. Have you studied the
occurrence of the turtle within the area?

MS. JONES: Yes. W do know of an occurrence that was
in June of '98, Dr. Jeff Lovitch with the USGS has a
sighting in the picture, Department of Fish and Gane
exhibit, that showed the ponds in Exhibit 15. He found pond
turtle in that pond.

MR, YAMAMOTO. Wiere is that relevant to the VWRA

pl ant ?
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M5. JONES: It is about a mle and a quarter north of
t he pl ant.

MR. YAMAMOTO  And do you have an opi ni on whet her these
turtles will be adversely affected by the VWRA proj ect
bef ore the Board now?

M5. JONES: Yes, it would be ny guess that they
pr obably woul d be.

MR. YAMAMOTO By guess you mean your opi nion?

M5. JONES: My opinion. And also in the initial
application to the Water Board there was an initial study
done for the project. And in there, fromExhibit 6 of the
initial petition, entitled Biological Constraints Eval uation
for the Victor Valley Wastewater Treatnent Plant, San
Ber nardi no County, the biologist that they have in reference
to the southwest pond turtle states that it could adversely
-- it could be adversely affected by the | oss of pond or
oxbow channel habitats or by changes in the water flows or
chem stry.

MR. YAMAMOTO Do you think any nitigation neasures
pl anned by the project proponents will elimnate that
probl enf

M5. JONES: There was no mitigation measure nentioned
for any of the riparian species within this docunent, so |
woul d have to say no.

MR. YAMAMOTO  There has been testinmony by the VWWRA
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w tnesses that there will be a constant increase in the
actual flow fromtheir plant. Do you have an opinion
whet her that woul d increase the anpbunt of surface habitat

avai |l abl e?

M5. JONES: |If there was an increase output from VWARA

there could be an increase in habitat, but | think you would

have to take a | ook at punping that is going on within the

area, too.

MR. YAMAMOTO Let ne ask you a few questions about the

Bi ol ogi cal Resources Trust Fund di scussed by M. Hitchings
thi s norning.

How rmuch is generated by that fund every year?

M5. JONES: It is approximately 75- to $80, 000 per
year.

MR. YAMAMOTO  And you di scussed possi bl e plans that
Fi sh and Gane has for applying to the water master to use
that fund, correct?

MS. JONES: Correct.

MR. YAMAMOTO: All of those plans would have to be
approved by the water naster before the funds coul d be
spent, correct?

M5. JONES: They would not to be approved or be
reviewed by the water master, but | believe they al so need
to be approved by the judge.

MR. YAMAMOTO  Assuming that Fish and Game wanted to
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di scharge State Water Project water into the transition
zone, what is the closest point of discharge?

M5. JONES: Currently the cl osest point of discharge
woul d be at Rock Springs outlet.

MR YAMAMOTO  Where is Rock Springs in relation to the
VWRA plant? You can show or you can tell ne.

M5. JONES: Actually, it's further south than this map
shows. It is about 15 mles north of the VWWRA pl ant.

MS. MURRAY: Sout h?

MS. JONES: | nean south.

MR. YAMAMOTO By 15 miles south, you nean about 15
m | es upstream of the plant?

M5. JONES: Upstream of the plant.

MR. YAMAMOTO Do you have an opini on whet her or not
wat er delivered at Rock Springs would ever reach the
transition zone?

M5. JONES: No. | don't believe that it even gets
cl ose because of upstream punping and then you'd al so have
sone evapor ati on.

MR. YAMAMOTO Are there any plans by Fish and Gane to
build an alternate discharge point of the pipeline to bring
the State Water Project water into the transition zone?

M5. MURRAY: | just want to clarify. By us?

MR. YAMAMOTO By Fish and Gane or anyone using the

Bi ol ogi cal Trust Fund noney.
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M5. MURRAY: Using our trust funds?

M5. JONES: Currently, no. | know that Mojave Water
Agency is | ooking at possibly putting in a turnout sonewhere
there. They had offered to put a turnout in for us in the
transition zone just north of VWWRA, but that was held up
because of the suit.

MR YAMAMOTO  Which | awsuit?

M5. JONES: | believe VWWRA was going to do a | awsuit
to Mbjave Water Agency because they didn't want water put in
at that point.

MR. YAMAMOTO And if the Mjave Water Agency was abl e
to discharge State Water Project water into the transition
zone, would that replace the VWWRA discharges in terns of
t he seasonal discharges?

M5. JONES: It -- we prefer not to see it, but it could
be used for that.

MR YAMAMOTO Do you know whether the State Water
Project water would be avail abl e year-round |ike the VWARA
effluent?

M5. JONES: From nmy understanding it's usually that the
State Water Project, they have to go down every so often
al nrost on an annual basis to do repairs and cl eani ng and
that type of thing. So I don't believe there would be water
avai | abl e year-round.

MR YAMAMOTO Wuld that affect the habitat?
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MS. JONES: Yes. Because the habitat down there, the
big thing is to keep the constant, especially through the
sunmer nonths when it is so critical, which you need the
constant flow and the constant depths at that tine of the
year. It is very critical

MR. YAMAMOTO Do you know how nuch the Mojave Water
Agency woul d charge Fish and Gane for water inported from
the State Water Project?

M5. JONES: Currently if we were to buy State Water
Project water fromthe Rock Springs area, Mjave Water
Agency woul d probably charge about $188 per acre-feet, but
the further north you go along the pipeline the higher the
prices go up.

MR, YAMAMOTO: I n Decenber VWRA testified -- rather,
wi t nesses for the agency testified that they woul d charge
Fish and Gane the market rate for the water. Do you recal
t hat ?

M5. JONES: Yes.

MR. YAMAMOTO Do you know what people in the Alto area
currently pay for the transfer of water within that
subar ea?

MS. JONES: Well, | think there are different costs for
the transfers, whether they are pernanent or on an annua
basis. | believe that a pernmanent water transfer fee,

getting so nuch every year, is approximtely $1, 250 per
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acre-foot for a permanent transfer per the guarantee.

MR. YAMAMOTO Do you know what the cost is to transfe
an acre-foot of water on a tenporary basis?

M5. JONES: | amnot exactly sure what they're chargin
on a tenporary basis right now.

MR. YAMAMOTO |Is there any plan by Fish and Gane to
purchase water to replace the VWWRA effluent? Is there any
current plan?

M5. JONES: Currently, no. Because we are still
wor ki ng on the biological habitat plan, which mght include
one of the options for enhancing the habitat of buying
water, but currently we don't have a place to put it in.

MR. YAMAMOTO |If Fish and Gane were able to place
State Water Project water into the transition zone and
repl ace the VWWRA effluent and Fish and Gane had the noney
fromsone source, would Fish and Gane have to nake up for
the entire loss of flow from VWRA in order to maintain the
habitat? |If that is a hydrogeol ogical question, | will
withdraw it.

M5. MURRAY: It is hypothetical.

MR. YAMAMOTO Yes. That's okay. | will withdrawit.

| am done.

Thank you.

H. O BAGCETT: Dana, Tom Ernie.

---000---
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CROSS- EXAM NATI ON OF DEPARTMENT OF FI SH AND GAME
BY STAFF

MR. MONA: | am Ernie Mna.

This goes to Ms. Jones. Follow ng up on what M.
Yamanot o said, |ine of questioning, Department of Fish and
Gane was a party to the Mjave Adjudication; is that
correct?

MS. JONES: Correct.

MR. MONA: As a party, could you define what the rights
and responsibilities are under that adjudication in regards
to maintaining the flows in the transition zone of the
Mbj ave River?

M5. MURRAY: Again, not as to her legal interpretation
but nmerely as a biologist?

MR. MONA: As a nenber of the Mjave River Wtershed
St akehol ders group and the Alto, Centro Advisory Commttee,
woul d she tell us what the rights and responsibilities are
of Fish and Gane?

M5. JONES: Qur nain responsibility is under the public
resources trust, to see that we don't really have a | oss of
habitat or try and keep things -- keep the remant habitat
that is there and the species that are using it as a
const ant .

Under adjudi cation the Departnent doesn't have

responsibility to keep the water down there. The Depart ment
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actual ly signed on to the adjudication because we have three
different interests as a user within the Mdjave River: the
fish hatchery, the Mjave Narrows Park, and then Canp Cady,
which is down east of the Barstow area. They signed on as a
user.

There is a section in the adjudication or an Exhibit H
whi ch goes into the trustee resources that the Departnent is
overseeing. But the department originally signed on because
it was a user.

MR. MONA: So, could you briefly define the purpose of
t he Bi ol ogi cal Trust Fund, then?

M5. JONES: That was set up to enhance the riparian
habitat, well, actually the biological resources within the
area. The way it is set up is that for acre-foot -- people
have the free production allowance in the area. Wen they
exceed the free production allowance they get charged per
acre-foot. On that charge per acre-foot, | believe it is
currently 52 cents an acre-feet or 54 cents an acre-foot
goes into this biological trust fund which is used to
enhance either species and/or habitat within the area.

MR. MONA: Very quickly. Do you recall M. Gallagher's
testi mony when he was here last nonth, his Exhibit 1A, under
Par agraph 31, they offered, VWWRA offered sone, couple of
protest resolution terns.

Have you had an opportunity to review those terns?
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M5. MURRAY: Could you repeat the question?

MR. MONA:  Yes. VWARA offered two ternms to resolve
Department of Fish and Gane's protest.

M5. MURRAY: \What docunent are you referring to?
MONA: | amreferring to VWARA's Exhibit 1A
MURRAY: Gal | agher's testinony?

MONA:  Gal | agher' s testinony, yes.

5 3 » 3

JONES: Ofhand | amnot familiar with it.

MR. MONA: Very quickly, then. They offered to
dedi cate a base discharge of 2,000 acre-feet annually and
al so provided an opportunity to Fish and Gane to have the
first right of refusal for 2,000 additional acre-feet
annual | y.

In your opinion is that sufficient water to maintain
the, | guess, riparian habitat and conditions in the type of
good condition that you are now seeki ng?

M5. JONES: | would have to say no, an enphatic no to
t hat .

MR. MONA: Wiy not?

M5. JONES: Well, they're looking -- the petitionis to
renove 1,680 acre-feet per year. What they are |ooking at
-- and if they are at approximately 9,000 discharge or what
we are |looking for is 8,500 acre-feet per year, that drops
us down to about 7,000 acre-feet or, yeah, about 7,000

acre-feet per year. At that rate we are looking at losing a
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mle and half to two mles of channel. |f we drop down the
total to 4,000 acre-feet a year, that is going to cut it
back either further. |If | understand what you said

MR. MONA: As an alternative, do you have any
alternative proposal that may resol ve your protest against
the Authority?

M5. MURRAY: W have subnitted a protest dismssal. It
is in the record.

MR. MONA: That would be to maintain what discharge
that existed at the tinme that they filed the petition. That
is what you all want then, essentially?

M5. JONES: Correct.

M5. MJURRAY: No.

W will correct on recross.

M5. JONES: | think.

MR. MONA: Nothing further.

MR. PELTIER: Good afternoon. | have a couple
questions for M. Custis.

Under natural conditions w thout overdraft what
percentage of the natural recharge to the groundwater basin
woul d nornmal Iy be discharged to the Mjave River channel ?

MR. CUSTIS: This is in the Upper Alto?

MR PELTIER: Yes. | amsorry | didn't express that.
MR. CUSTIS: | don't recall whether | read anything
that would put a nunber to that. | know the USGS has | ooked
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into a nodel that would try to get to answer that, how nuch
of the groundwater actually cones to the surface and
beconmes surplus water flows.

MR. PELTIER: If the basin were in balance and you have
normal, natural recharge and then whatever discharge is
either for plant use or to the river, | amjust trying to
get an idea of whether the water that is currently being
punped, would that normally wind up back in the river?

M5. MJURRAY: Can | clarify, this is a hypothetica
situation in which the basin is in bal ance?

MR PELTIER  Yes.

MR CUSTIS: It's ny understanding of the hydraulics of
the basin, surface water to groundwater, that the Upper
Alto Basin, that there is sone groundwater coning back to
the surface at the Lower Narrows, above the Lower Narrows.
Since going through the Lower Narrows they are in bedrock
channel , the assunption is that the neasurenent at the Lower
Narrow gauge at 21,000 acre-feet per year surface flow would
be the average anmount of water that would cone either
conbi nation, particularly in the sunrer, a conbination of --
the fact | guess the base flow even in storns is backed out
of stormflow Then you have this underflow of 2,000
acre-feet.

So, in a balanced basin the | ong-term average anount of

flow that the ower part of the Upper Alto is neasured at
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the Lower Narrows would end up bei ng around 23, 000 acre-feet
base flow and underfl ow.

MR. PELTIER. What | amreally trying to get at is just
general percentages of recharge versus di scharge.

MR. CUSTIS: Recharge versus di scharge, how much of the
rechar gi ng groundwater --

MR. PELTIER: How nuch of the natural recharge to the
groundwat er system - -

MR. CUSTIS: Shows up at the end as base flow?

MR PELTIER If there was no overdraft.

MR, CUSTIS: | don't know that nunber. You would have
to go back to ook at -- the problemis what is the
| ong-term average surface water stormflows. That is where
the recharge is comng from

MR PELTIER: | am not asking acre-feet. | amtrying
to get a water bal anci ng approach of the whole system

MR. CUSTIS: | couldn't give you a nunber on that that
| would feel confortable with w thout going back through the
storm fl ow question.

MR. PELTIER: | understand the problemw th storm
flows. Let me ask a different question.

When you have a wetted channel and then, say, a
reduction in the length of that wetted channel, would there
be corresponding reduction in the [ evel of the groundwater

downstream fromthe wetted front? Does that al so recede?
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MR CUSTIS: Wuld you make assunption that the
infiltration in the bed of the channel is adding to the
groundwat er table? And assumng there is no other source of
-- not know ng how much groundwater is being recharged from
the side of the basin, yeah, you would have a reduction in
t he groundwat er table, 'cause you are losing flow

MR. PELTIER: Is that a reasonabl e assunption to make?

MR, CUSTIS: | think in the Alto Transition Zone that
is a reasonabl e assunption. The data that | have read does
not tal k about any large recharge fromthe sides of the
channel , groundwat er recharge.

MR. PELTIER: That covers ny questions.

M5. DORIN: | was just wondering if you can go through
the 37 percent nunber that you got and on Question 14 of
your testinmony.

M5. JONES: Basically the information was | ooked at
over a 15-year interval. And the discharge rate from VWARA
started at about 3,000 acre-feet per year, and for the |ast
full year was about 9,000 acre-feet. At the sanme tinme the
Narrows base flows started at about 20,500 acre-feet per
year and then dropped to about 6,000 acre-feet per year
The annual change in VWRA di scharge is, therefore, about
375 acre-feet per year, and the base flow change was about a
t housand acre-feet per year.

If all the base fl ow decreases due to the diversion
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i nto nuni ci pal usage and was then captured by the VWARA

pl ant, the expected di scharge should be increasing at about
500 acre-feet per year. But it is likely that sone of the
flow diverted fromthe Narrows goes to other |ocations and
uses not linked to the plant. And fromthe data above the
37 into the 1,000 ratio is an indication of the capture.
Therefore, any -- that basically is how the 37 percent comes
up.

MS. DORIN. That is it.

H. O. BAGGETT: Any other questions?

If not, before we break, | assune you want redirect
after |unch?

M5. MJURRAY: Yes.

H O BAGGETT: | think it is pretty obvious we are not
going to finish this today by five. Accordingly, we can
finish tonorrow norning, anyway. Wth that, let's -- 45
m nutes, is that |long enough for the parties or an hour?
45. Be back at 1:00. W are recessed.

(Luncheon break.)

---000---
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AFTERNOON SESSI ON
---000---

H O BAGGETT: Back in, and redirect with Fish and

M5. MURRAY: Good afternoon. My name is Nancee Mirray,
staff counsel for Fish and Gane on redirect.
---000---
REDI RECT EXAM NATI ON OF DEPARTMENT OF FI SH AND GAME
BY M5. MJURRAY

M5. MURRAY: Ms. Jones, do you recall M. Hitchings
aski ng questions regarding the 8, 500 acre-feet a year figure
in our testinmony?

M5. JONES: Yes.

M5. MURRAY: What is the -- biologically what is the
signi ficance of the 8,500 feet?

M5. JONES: Wiat we want to do is try to maintain the
current remmant habitat that exists within the area. As M.
Custis testified, we would be |osing one and a half to two
mles of wetted channel along with up to 420 acres of
riparian habitat. This would result in inpacts to aquatic
i nvertebrates, fish, anphibians, birds and mammal s using the
river area, and also alter the food chain rel ationshi p.

There are over 350 different aninal species that are
known within the Myjave River area. O those 279 are

dependent on the riparian areas. Mst of those will be
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found in the areas in DFG Exhibit 14, has your highest
diversity of habitat. And as we have nentioned before that
this picture was taken down near Bryman Road. W would
probably be losing at least a mle and a half of this type
of habitat which would be used by just about all those
species that | have nentioned and nost of the ones that are
listed as sensitive.

This is so val uabl e because you do have the flow ng
water. You have here willows in thickets along here which
is excellent for nesting. And then you al so have your tal
cot t onwoods, which are good for all your raptor and | arger
speci es.

M5. MJURRAY: Does the 8,500 acre-feet fully protect al
species in the vicinity?

M5. JONES: No. | don't believe that it would. W
have already | ost habitat within the area. As we have
nmentioned before, there is quite a bit of the habitat that
is currently stressed out there.

M5. MURRAY: Kit, you nentioned in response also the
guesti on about 8,000 and his questioning about 6,000
acre-feet there was a 7,300 acre-feet ET conponent. What
el se is a conponent of the 8,500 acre-feet besides the
7,300 acre-feet ET?

MR. CUSTIS: The 7,300 was basically assum ng water is

delivered to the plant, put right on the plant. To get the

CAPI TOL REPORTERS (916) 923-5447 538



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

wat er down the river to the plant you have to have a certain
amount of flow that is going to carry that water down the
channel. And so the 8,500, the difference fromthe 73-,
woul d be the carryover water that is bringing the water down
the channel. Also you have maintaining the habitat as the
standing water in the river for aquatic habitat as opposed
to riparian.

M5. MURRAY: M. Hitchings asked you about phasing. Do
you recall that?

MR. CUSTIS: Yes.

M5. MURRAY: Are you aware of any commtnent in the
current petition that speaks to phasing of the project?

MR. CUSTIS: No, | amnot aware of any comitnment in
witing or on the table defining that.

| also want to add in the |ast question, one of the
ot her conponents that is in the Bilhorn Report is the ET off
the standing water. That is in that table; it is around
five and a half feet per year for the acreage. So you are
| ooking at -- they list 200 acres, five and a half. That is
a thousand acre-feet just to take care of evapotranspiration
of the standi ng water.

M5. MURRAY: Becky, M. Hitchings asked you about
studi es that had been done after Lines Bilhorn Report. Do
you recall that?

MS. JONES: Yes.
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M5. MURRAY: Does DFG generally do annual aerial photos
in conjunction with Mjave Water Agency?

M5. JONES: Yes. |In the past year we have been doing
annual phot ographs along the river corridor

M5. MURRAY: Kit, M. Yanmanoto asked you about an
infiltration rate. Do you recall that?

MR CUSTIS: Yes.

M5. MURRAY: And you testified that you could have an
infiltration rate of 1,100 and another nunber was 1,500, and
as high as 1,800 in the area. Do you recall that?

MR, CUSTIS: That is calculated fromthe data that we
have, yes.

M5. MJURRAY: How do you explain the loss of -- your
estimate of 1.5 to two mles based on these wildly varying
infiltration rates?

MR, CUSTIS: The difference in infiltration rate is --
first of all, it is not -- it is not |linear down the channe

where we are naking the assunption that equal anpunts of

water | ost as we go down the channel. That is not really
the case. It is going to vary based on soil type, whether
you have sands or clays and mixtures and layering. It is

al so inportant, it is going to vary by the noisture content
of the soil in the channel. |If it is a wet channel, you are
going to lose less water than if it is a dry channel. And

so the variation, in fact, this question of wet or dry
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climate, a variation is likely due to the difference in the
condition of the channel when the water is being rel eased.
If it isin a wet cycle, water will travel farther
downstream The 1,100, which is the least infiltration
rate, occurred in the 1993 which is a very wet year. 1,800,

which is the nost infiltration rate, occurred in 1989 which

was a deficient year in precipitation, but it still was in
the wet cycle, cunulatively; it is still considered a wet
year.

M5. MURRAY: Becky, M. Mna asked you a question about
t he biol ogical resources trust fund, and you answered that
you believed that the fund was used to enhance the area. Do
you recall that?

M5. JONES: Yes.

M5. MURRAY: Isn't it nmore correctly put that the fund
is used to nmitigate for inpacts; it is a surcharge on
impacts and it is a way to mitigate for those inpacts rather
t han enhance?

M5. JONES: That was the reason the fund was originally
put on, was to nmitigate for the inpacts.

M5. MURRAY: And to clarify, again talking with M.
Mona you nentioned 8,500 as what VWRA was di schargi ng at
the tine of the petition. Do you recall that?

M5. JONES: Yes.

MS. MURRAY: Is 8,500, in fact, |ess than what VWRA
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was di scharging at the tinme of the petition?

MS. JONES: It is a bit |ess.

M5. MURRAY: Do you know why the Departnent asked for
bit |less than what was being currently di scharged?
M5. JONES: Wien we -- | don't recall how nuch less it

was is the problemand that figure --

M5. MURRAY: That's okay if you don't recall.

MS. JONES: | don't recall

M5. MURRAY: That is all. No, it is not all. Sorry.

VWWRA has proposed a new Exhibit 8.

Have you had time to briefly review it over the |unch

br eak?

MS. JONES: Yes.

M5. MJURRAY: Does it contain a description of the

proj ect proposed under the negative declaration?

M5. JONES: No, it does not.

M5. MURRAY: Does that exhibit contain the description

of the proposed project alternatives?

M5. JONES: Yes, it does. Wait. It gives, it refers

to some of the alternatives in here, but does not give a

good description of them

M5. MURRAY: Do you see in that proposed new Exhibit 8

t he Regi onal

Board conmments that concern the inpact to

aquatic habitat associated with changes in the |ocation of

di scharge?
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M5. JONES: Yes.

M5. MURRAY: Wuld you read the Regi onal Board
conment s.

M5. JONES: The project includes relocating the

di scharge point fromits current |ocation
The current di scharge supports wetl ands

and ot her aquatic habitats which naybe

i npacted rel ocation of the discharge point.
The potential for inpact to aquatic habitats
associ ated with the project should be

addr essed. (Readi ng.)

M5. MURRAY: Would Fish and Ganme normally have simlar
concerns where a project of this type as you currently
under stand what the project is?

M5. JONES: Yes.

M5. MURRAY: Do you see Page 68 of that new proposed
Exhi bit 8 which appears to be Adelanto's response to the
Regi onal Board concern?

M5. JONES: Yes.

M5. MURRAY: Does that response appear to indicate that
alternative one, whatever that is, would indicate a new
di scharge by Adelanto at a different |ocation which would
provide for habitat?

MS. JONES: Yes, it does.

M5. MURRAY: Wbuld that response be adequate for the
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concerns that DFG m ght have had?

M5. JONES: Yes.

M5. MURRAY: And the page nmarked as 69 of that new
proposed Exhibit 8, where it appears that Adel anto project
does not indicate increased consunption by the use of
reclai nred water, do you see that?

M5. JONES: Yes.

M5. MURRAY: Wuld that factor inpact whether Fish and
Ganme woul d have approved the Adel anto project or factored in
our coments, the fact that they don't plan to reuse the
reclaimed water; they plan to discharge it to the river?

M5. JONES: Yes.

M5. MURRAY: No further questions.

H O. BAGGETT: Thank you.

Recross, M. Hitchings.

MR. HI TCHI NGS: Thank you. Good afternoon

---00- - -
RECROSS- EXAM NATI ON OF DEPARTMENT OF FI SH AND GAME
BY VI CTOR VALLEY WASTEWATER RECLANATI ON AUTHORI TY
BY MR HI TCHI NGS

MR, HI TCHI NGS: Ms. Jones, | believe that one of the
first questions you were asked on redirect was the
significance of the possibility of losing 1.5 to two miles
of wetted channel

Do you recall that question?

CAPI TOL REPORTERS (916) 923-5447 544



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

M5. JONES: Yes.

M5. MURRAY: Actually, the question was the
significance of the Departnment's request. So if this is
recross, it is not an accurate reflection of what ny
guestion was.

MR HITCHINGS: | was sinply setting the stage. There
was a question regarding what the potential inpacts would be
of losing up to 1.5 to two mles of wetted channel

Do you recall that question? Do you recall that topic,
you di scussing that topic?

M5. JONES: Yes. That wasn't the question, but --

MR HI TCHINGS: |If the project is brought on |ine
gradually as is anticipated and as M. Gallagher testified,
do you believe that there would still be a decrease in the
wetted area downstream of VWWRA's treatnent plant in the
transition zone?

M5. JONES: Yes.

MR. H TCHI NGS: Wiy do you believe there will still be
a decrease in the wetted area?

M5. JONES: Because you're still going to be renoving
water fromthe river. There will be less that will be going
out .

MR. H TCHINGS: What if you have 21,000 acre-feet of
surface flows in addition to VWWRA's discharge flows to the

transition zone?
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M5. MURRAY: Just to clarify, this is a hypothetical?

MR. H TCHI NGS: Correct.

H O BAGGETT: Ckay.

M5. JONES: Does that include current punping as it
exi sts? | amassumi ng you are tal ki ng about the 121 comni ng
t hrough the Lower Narrows.

MR. H TCHI NGS: The 21, 000.

MS. JONES: The 21, 000.

MR. HI TCHI NGS: Comi ng through the Lower Narrows,
correct.

M5. JONES: Does this hypothetical include --

MR, HI TCHI NGS: Include under current conditions.

M5. JONES: Under current conditions. Wthout changi ng
groundwat er depth, no increase in punping?

MR HI TCHI NGS: Under current conditions, what they are
t oday.

M5. JONES: |If there was 21,000 com ng through the
Lower Narrows and a gradual decrease in discharge from VWARA
at what is proposed, then it would not harmthe current
condi tions.

M5. MJURRAY: Can | --

H. O BAGGETT: This is his cross.

MR, H TCHI NGS: W have redirect or reredirect and Fish
and Gane has that ability to do that.

As far as the City of Adelanto where their treatnent
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plant is now, do you know how they discharge their effluent
or where they discharge their effluent?

M5. JONES: | do not know. This is the only thing
have seen on the project.

MR. H TCHI NGS: Have you ever seen anything fromthe
Regi onal Water Quality Control Board asking for conments on
the tentative waste di scharge requirenents order for that
proj ect?

MS. JONES: No, | have not.

MR. H TCHINGS: Do you know whet her Adel anto di scharges
to a natural streamfromthe treatnent plant?

MS. JONES: No, | do not.

MR. H TCHI NGS: You don't know whether they al so
di scharge to perc ponds fromthe treatnent plant?

MS. JONES: No, | do not.

MR. H TCHI NGS: You had nentioned annual photographs
t hat have been taken since the Lines Bilhorn Report. Do you
recall that testinmony?

M5. JONES: | nentioned in the past we have done annua
phot ographs of the river.

MR. H TCHINGS: Do you know when those annual photos
have been taken since the Lines Bilhorn Report?

M5. JONES: | believe there mght be one set in '99,
but | have not seen anything that was assessed off of

t hose.
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MR, HI TCHINGS: W had tal ked earlier, then, about a
benchmark, if there is any benchmark by which Fish and Gane
eval uates the health of the riparian habitat. Your
testinmony on redirect was that in addition to the Lines
Bi | horn Report there have been annual photos that have been
| ooked at since that time; is that correct?

M5. JONES: There have been annual photos that were
taken. | believe there was a set in 1999. W have not, as
far as | know of those photographs, have not been assessed
to conpare themto photographs taken earlier. So the npst
current | have is from | believe, '98.

MR HI TCHI NGS: Has Fish and Gane relied on those
phot ographs to evaluate the health of the riparian habitat
in the transition zone?

M5. JONES: That has been done by our consulting
hydr ol ogi st.

MR. HI TCHI NGS: But not by you?

MS. JONES: No.

MR. HI TCHINGS: M. Custis, has that been done by you?

MR. CUSTIS: No.

MR. H TCHINGS: Fromthat annual photo, at |east the
one in 1999 that you referenced, did you observe or did Fish
and Gane observe any | oss of habitat due to the decrease in
flows resulting fromAdelanto withdrawing its waste

di scharge streanf?
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M5. JONES: As | nentioned before, to the best of ny
know edge, these photos have not been assessed.

MR, HITCHINGS: That is all | have.

Thank you.

H O BAGGETT: M. Ledford, do you have any?

MR. LEDFORD: No.

H O BAGGETT: M. Kidman?

MR. KIDVMAN. No questi ons.

MR. YAMAMOTG:  Not hi ng.

H O BAGGETT: Done with Fish and Gane.

M5. MURRAY: CQur exhibits are already in evidence.

H O BAGCGETT: Were there additional exhibits on cross?

M5. MURRAY: VWWRA has proposed one, but not us.

H O BAGGETT: VVWRA proposed one

Your exhibit for cross-exani nation, want that admitted?

MR HI TCHINGS: | would nmove to have that adnmitted into
evi dence.

H O. BAGGETT: Any objection?

If not, it is admitted.

M. Ledford.

MR. LEDFORD: Good afternoon. M nane is Gary
Ledford, and | am a devel oper in Apple Valley, California.
I am devel opi ng the Jess Ranch, which is a 1,400-acre master
pl anned, primarily seniors community. The project currently

has approxi mately 800 sewage connections to the Victor
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Val | ey Wastewater Authority. | amalso the president of
Jess Ranch Water Conpany, and Jess Ranch Water Conpany is a
stakehol der in the adjudication for water rights in the

Mbj ave River basin.

W have an interest in this proceeding. | have with ne
today M. Jack Beinschroph. Jack is a civil engineer, a
buil ding contractor and a farnmer. Both of us have
experi ence in engineering background. W both have farn ng
experi ence, and Jack specifically has nore than 40 years of
experience in the Mjave R ver basin.

---000---
DI RECT TESTI MONY BY JESS RANCH WATER COMPANY
BY MR. LEDFORD

MR. LEDFORD: We believe that the Mojave -- that the
Victor Valley Wastewater Authority has no legal right to
change t he purpose of use except as provided under the
adj udi cation. There are four entities currently that sit on
the Victor Valley Wastewater Authority Board of Directors,
and each of those legal entities are stipulating parties to
the adjudication. What | would like to do is to review for
you the evidence that we have provided by way of exhibits,
whi ch we think are neaningful to the overall decision-making
process that you will be going through.

Qur first exhibit is conposed of actually three

exhibits which -- the first exhibit, the VWWRA exhi bit of
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t he proposed project. They are proposing to build a 18-inch
pipeline in their plant to a | ake. During these proceedi ngs
the project seens to have changed sone. | think Fish and
Gane described sone of the changes, but the project

emanated, at least in our mnds, when there was a project
called the High Desert Powerplant Project that was being
proposed, this is also part of our Exhibit 1, about three
years ago and which was ultinmately approved by the
California Energy Conmi ssion, right across the street. W
participated in those hearings as well. That project has
since been approved with a 24-inch pipeline fromthe 48-inch
aqueduct which is shown in blue on this plan. That pipeline
goes to the Hi gh Desert Powerplant Project which can be seen
here, the rather large red dot right in the center. And you
can also see the 18-inch pipeline. Victor Valley -- in
fact, they run in the sane street, side by side, the 24-inch
pi pel i ne and 18-inch pipeline.

Al'l that has been testified here at sonme point in this
hearing. The point being that this pipeline, this 18-inch
pi peline that they have described to you as being a pipeline
that is going to provide for 1,400 acre-feet of water over
ten years is a tremendous anount of overkill. [If they were
going to propose to use 1,500 acre-feet of water over a
ten-year period for a golf course and greenbelt, they

woul dn't build it with two 250 horsepower notors.
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Their CEQA anal ysis never addressed the cunul ative
i mpacts. It never addressed the alternatives and never
addressed the financial circunstances of what night happen
with these various different entities.

In addition to that, we now have a new 18-inch pipeline
that is not precisely an 18-inch pipeline because the
testimony before us has been that the NWRK proposed to build
a 24-inch pipeline into the transition zone with a discharge
poi nt next to the VWA point.

The evidence will also indicate there was a |awsuit by
the Victor Valley Wastewater Authority and ultimately a
settl enent agreenent that that pipeline would not be put in.
However, tines have changed and there is a new plan to build
on to the 24-inch pipeline -- this is still in the analysis
stage at this point.

MR. KIDMAN. M. Chairman. Not an objection but a
point of clarification. | amwondering if this is opening
statenment or if this is testinony and if M. Ledford is
going to be subjected to cross-exani nation on the evidence
that seens to be being presented now

H O BAGCETT: M. Ledford.

MR. LEDFORD: | have subnitted and all parties have ny
prepared testinony. These exhibits are all part of ny
prepared testinmony. And | was the person that prepared the

exhi bits.

CAPI TOL REPORTERS (916) 923-5447 552



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

H O BAGGETT: So you will be available for
Cross-exam nati on?

MR. LEDFORD: This is testinony at this point. |
started with a little opening statenent which I didn't --

H O BAGGETT: Ckay.

MR. KIDVAN:  Thank you.

MR. LEDFORD: So our Exhibit 2, which is in this
over head, shows the 48-inch pipeline in blue, the 24-inch
pi peline in brown and the proposed 18-inch pipeline from
VWRA to the | ake.

It also shows in Os and X's two different alternative
routes for an 18-inch pipeline to be connected to the now
proposed Hi gh Desert Power Project, 24-inch pipeline, to go
into the transition zone.

The point being that there is a |ot of environnental

i ssues that circulate around the use of water in this very

congested area; and the very word "transition" having such a

strong neaning to the overall balance of this basin.

Qur evidence starts back in 1983 when a letter was
witten to Larry Rowe of Mbjave River Water Agency by the
Victor Valley Wastewater Authority. This is before the
adj udi cation went into effect. This is the inportant part
of this letter. They recognized that they were proposing
reclai med water and reclai med water could do a | ot of

t hi ngs.
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The | ast sentence in the first paragraph that is
significant to the stakehol ders here is that the val uable
resource can be used for recharge in the Alto subarea.

MR. HI TCHI NGS: Excuse me, M. Baggett. Could we just
get a reference as to what exhibit it is? | can't tell

MR. LEDFORD: |'msorry, Exhibit 3 on Page 2.

H. O. BAGGETT: Thank you.

Conti nue.

MR. LEDFORD: Their conclusion in the next paragraph
which says it is therefore our collective responsibility to
utilize reclainmed water to the naxi mum extent possible to
m ni m ze groundwater overdraft.

Being a part of the adjudication process, we believe
that when the water rights were ultinmately adjudicated that
t he adj udi cation covered that issue and that it continues to
cover that issue in every report that is nmade to the Court
that shows that the recharge water at 50 percent consunptive
use water is being credited.

In Exhibit 4, which is Mjave Water Agency's response
to their letter, M. Caouette -- this is on the bottom of
Page 2 -- says that discharges fromthe VWARA pl ant
currently provide a source of recharge to the Alto subarea.
Al t hough technically since VWRA di scharges were extracted
inthe Alto, they are not a newer outside source of

di scharge. So, again, the whole point of this evidence is
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that the water was accounted for as a part of the whole
wat er managenent plan. These letters relate to the water
managenent plan, and the water nanagenent plan is all a part
of the adjudication process.

In Exhibit 5 on Page 3, and this is a letter from al
of the producers: Victor Valley Water District, Town of
Appl e Vall ey, County of San Bernardino. There was five
separate producers that signed this letter. And, again,
they are | ooking towards reclainmed water for recharge as
beneficial use. This again is part of the water nanagenent
pl an.

In Exhibit 6, a letter fromthe Mjave Water Agency in
response to the users. Myjave Water Agency states it is not
possible to estimate the inpact fromreclai med water w thout
knowi ng the place and type of use. Introduction or
recl ai red wat er does not always assure that freshwater
punpi ng for specific use may be reduced, but instead may
result in water uses which would never have occurred had the
treated water not been avail abl e.

And, again, what we are seeing happen here is we are
seeing a proposal for a change of use when the water basins
aren't in balance and where the water that is com ng through
the treatnent plant under the adjudication is anticipated to
bal ance the basin. |If the basins were in balance and there

was surplus water, it would probably be a different
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ci rcunst ance.

On Page 5 -- in Exhibit 5 on Page 6, the sane letter
the MM states that consistent with the Basin Plan the
LaHont an Regi onal Water Quality Board shoul d di scourage the
use of septic tanks and encourage the use of public sewage
facilities in all future devel opnents. Treated effl uent
froma wastewater plant is far nore effective in recharging
a river basin than septic tanks scattered all over the
basi n.

Agai n, the view of the Mjave Water Agency at the tine
was that this treatnment plant was going to be used for
rechargi ng the basin.

The nost recent report to the Court, which is our
Exhibit 8 on Page 19, it describes that the VWRA delivers
treated wastewater effluent to the Mojave River downstream
fromthe Lower Narrows. The water is credited towards the
Alto subarea obligation to the Centro subarea and accounted
to 8,744 acre-feet for the 1998 water year. And the
i mportance of this is that it is a part of the adjudication
it is a part of the report to the Court, it is part of the
bal ance of the basin.

In Exhibit No. 9 on Page 8, which is part of the Wbb
Study, we can see that in the Alto Basin, and | believe this
is not the 1998-99 water year, the verified production at

the very top of the page on Line 6 was 85,000 acre-feet and
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the production safe yield was 69,000 acre-feet. This
denonstrates that the Alto Basin is at |east 20,000
acre-feet out of bal ance.

In our Exhibit No. 10, which is a nenorandum from-- |
believe this is a nenorandum fromthe Victor Valley
Wast ewat er Authority to the Board, a letter signed by Randy
H1l, and in that letter he concludes that the Gty of
Victorville woul d benefit $266,000 annually, the VWARA woul d
benefit $48,000, and the producers would have $151, 000 of
i ncreased costs.

And we subnmit to you that, as M. Hill testified, his
custoners woul d have at |east $4.00 per year increase. W
think that amount would be significantly greater than that,
and, of course, it all depends on what the real cost of
water turns out to be. However, M. Beinschroph will
testify as to what the financial inmpact on the farmng
conmunity will be

This particular exhibit, which is Exhibit 10, which is
a graph that was devel oped by M. Hill and presented to his
Board of Directors, shows producers' costs are shown at $90
per acre-feet. That m ght be a reasonabl e nunber in the
short term but it certainly won't be a number for the
ten-year duration. MM rates are currently over $170 and
expected to raise to over 250 over the next ten years. The

actual cost to producers is going to be nore than 250,000

CAPI TOL REPORTERS (916) 923-5447 557



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

per year, and M. Beinschroph has sone testinbny on that as
wel |

To bring sone clarity to where we are relative to the
cunul ative subarea deficit, this graph was al so devel oped by
M. HIl for the Victor Valley Water District, and in the
1999- 2000 year, based on these nunbers, we had a cunul ative
deficit in excess of 16,000 acre-feet of water. And at a
nmeeting that we had yesterday before the Mjave water naster
| ast year's deficit was in excess of 3,000 acre-feet,
believe it was in excess of 3,300 acre-feet.

Again, M. H Il devel oped this graph for his Board of
Directors which denonstrates how taki ng water out of the
river will increase the nmakeup water obligation to the
producers, and that is our Exhibit 13.

Qur Exhibit 14 is another chart that was devel oped by
the Victor Valley Water District, which in conclusion states
that any renoval of VWWRA water will increase the makeup
obl i gation.

M. H Il also did something that was call ed a Cost
| mpact to Water Producers fromthe Proposed Recycl ed Project
and indicated that the cost nmay not have been presented to
VWRA, the cities and county when consi dering the project.
Thi s agai n goes back to the CEQA analysis where in the
mtigated negative declaration there was no financial inpact

study that was ever conducted in that analysis.
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And M. Hill did sonething for his Board called a
Proposed Recycl ed Water Project Cost Benefit Analysis.

Using the benefit rate of $35 an acre-foot for the Cty of
Victorville and the cost of $90 an acre-foot woul d show that
the costs are greater than the benefits at 2.6 tinmes. W
believe that his nunbers are quite conservative, and that if
you actually use what the real and forecasted cost of water
woul d be, and this is really snmall but it is our Exhibit 18,
that the costs are greater than the benefits over a ten-year
project by nore than 300 percent.

In conclusion, our position is that the use of the
water for recharge is a part of the adjudication and that it
neets the hi ghest and best use of water in the Mjave River
basin that can currently be used.

Wth that 1'd introduce M. Beinschroph

M. Bei nschroph, can you sunmarize your testinony.

MR. BEI NSCHROPH: Well, this econonic analysis of the
makeup water assessnents that he nade nention to and that |
anal yzed it on ny own basis and | analyzed it on a subarea
basis, and the costs are considerable. For instance, in ny
own case there would nake a difference if they used 1, 800.
| used 1800 acre-feet which is close to what they had.
Apparently they settled at 1, 650.

In ny particular case in the '98-99 year it cost ne

$9, 549 as makeup water on the ranch that | operate. Wth
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this increased 1,800 acre-feet, the increase would be 52
percent. So | would have to pay an additional $4, 965.

On an overall basis, Alto subarea where the nmakeup
obligation in '98-99 was 3,439 feet, acre-feet, their cost
was $533,182. On the basis of the 1,800 that woul d be
diverted, the overall Alto cost would be $812, 182.

MR. H TCHI NGS: bjection

M. Baggett, | don't think any of this information is
inthe witten testinony that was presented by M.

Bei nschroph. | think this is newinformation. So | would
object to it has been presented here on direct testinony,
and | would nove to strike the testinony up to this point
that deals with this cost analysis that the witness is
testifying to.

MR. LEDFORD: Actually, that is not true. Page 12,
Par agraph 37, M. Beinschroph addressed specifically the
cost of water specifically allocated to him Since --

M . Bei nschroph, since you have prepared this testinony
back i n Novenmber of 2000, have you further refined that
testi mony?

MR. BEINSCHROPH: Yes. | was trying to present it in
an up-to-date manner of what actually had occurred.

H. O. BAGGETT: You are saying this is Item 27, Page 12
of your --

MR. LEDFORD: It's actually 37.
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H O. BAGGETT: Thirty-seven

MR. H TCHINGS: M. Beinschroph started to tal k about
the Alto subarea as a whole and the nunbers that he's
referring to just don't appear to be at all consistent with
this direct testinmony that was submitted. This appears to
be just markedly different fromtestinony we are hearing
right now. The purpose of this is to sumarize his witten
testimony that we woul d have had a chance to review and
prepare on for this.

MR. LEDFORD: All he is doing is refining it to his own
ci rcunstance and --

MR BEINSCHROPH: I n other words, at that tine in the
testinmony we stated estimted cost of what it actually was.
These are refined and positive. These are actual costs
based on the figures that were put out by the Mjave Water
Agency water master. I1'mtrying to present it in such a way
that you can have a visual picture, nore explicitly than

what was here.

MR HTCHINGS: | didn't hear the ruling on the
obj ecti on.

H O BAGCETT: | would overrule. If he refined this,
monitor this. |If you get nmuch beyond that | will have to --

if you can stick to the nunbers you've got here. Refining
them some, | will allowthat.

MR. BEI NSCHROPH: That is basically what | was doi ng.
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On the sane presunption assum ng that the diversions
may go to the full anmpbunt of the 9,000 acre-feet, then the
additional cost for the Alto subarea would be $1, 395, 000,
and the additional, that is. This represents an increase of
three and a half tines the amount that was actually paid for
in the year '98-99.

My cost, while at that tine was 9500 and say $50, on
that presunption it woul d be $34,533. So you can see as an
individual in a farmng community with a farmthat
represents a good najority of the people that are in the
area, it would be devastating to assume this nmuch of an
i ncrease.

So, | present this to show that the econom cs of doing
this, of diverting this water and having all these
participants in this Alto subarea pay additional nakeup
wat er because of the diversion, it would have a trenendous
i mpact .

MR. LEDFORD: Does that conclude your testinony?

MR. BEI NSCHROPH: As far as the econonics go.

MR. LEDFORD: Would you like to sunmarize your
testi mony.

MR. BEINSCHROPH: | would like to nake this summary if
Il may. If you will indulge me two mnutes, | will finish

H O BAGCETT: Proceed

MR. BEI NSCHROPH: At the present procedure the highest
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and best use, a hundred percent recharge, is being affected.
The diversion and irrigation would dimnish this recharge by
50 percent. So if they take and nove this fromthe point
that it is going now where there is a hundred percent in
recharge, and take irrigation, transpiration, evaporation of
anot her 50 percent, they only get 50 percent recharge. In
t he previous testinony soneone spent half an hour in
di scourse, stating why we should be recycling water and so
forth. W are not in a hyperian situation in Los Angel es.
This is an entirely different case. This water is now being
put into the ground and recharged at a hundred percent. And
| wanted to enphasize that.

And the only single entity that would benefit fromthis
is the Gty of Victorville, while there is thousands of
i ndividuals will suffer increased costs for no return or
benefit, and as the owner for 40 years of a working ranch
that has been farmed historically for a hundred years and
has a paranount overriding water right, it would be
devistating to incur an additional operating cost of $35, 000
a year to accompdate a single entity.

MR. LEDFORD: That concl udes our testinony.

H O. BAGGETT: M. Hitchings.

MR. H TCHI NGS: Thank you, M. Chair.

---000---

11
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CROSS- EXAM NATI ON OF JESS RANCH WATER COVPANY
BY VI CTOR VALLEY WASTEWATER RECLANMATI ON AUTHORI TY
BY MR, HI TCHI NGS

MR, HI TCHI NGS: Cood afternoon, M. Ledford and, do
pronounce it, M. Beinschroph?

MR. BEI NSCHROPH:  Bei nschroph, yes. A Dutchnman

MR. H TCHI NGS: Thank you.

A procedural point, there have been two pi eces of
testimony submitted, M. Ledford's testinony and M.
Bei nschroph's testinony. There was no indication that they
were sumari zi ng necessarily that testinony that, in fact,
they prepared that. | guess | can go into this in
cross-exam nation. One thing | note on these two pieces of
testinmony, the text is exactly the sanme for M.
Bei nschroph's testinmony and M. Ledford's testinony from
guestions -- text for questions 27 through 36 of M.
Bei nschroph's testinony is exactly the sanme as the text from
M. Ledford' s testinmony. | would prefer not to
cross-exam ne both the wi tnesses on the exact same text. |
woul d nmove to exclude or strike the testinony fromeither
one of the witnesses or the other or else | can go through
and do a cross-exam nation of both of them assuming it is
their own i ndependent testinony.

H. O, BAGCETT: You understand the --

MR. LEDFORD: | would be nore than happy to clarify the
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record.

H O BAGGETT: Ckay.

MR. LEDFORD: | prepared the testinony originally in
concert with M. Beinschroph assuning that he would be the
only witness. There canme a tine when we weren't sure he
could make the hearings. So, ultinmately when | wasn't sure
that he could be here, | prepared the testinony so that
either one could present it.

The answer is we present ours as a panel and you can
cross-exam ne either of us on any question you |ike.

MR, HI TCHINGS: What | would like to do is nove to
exclude at least the witten testinmony. And it sounds to ne
if M. Beinschroph is here to answer the questions | can
direct ny cross-exam nation to himon those questions that
are exactly verbatimas far as the text of your witten
guesti ons.

H O BAGGETT: M. Ledford.

MR. LEDFORD: For the nobst part | say that should be
fine. There may be a tine when there is sone issue where |
may know t he answer better than he.

H O BAGGETT: What were the questions, 20 to 30?

MR. H TCHINGS: The matter, what | propose is that we
nove to exclude fromthe record the text and witten
testimony of M. Ledford for questions 4 through 13.

MR. LEDFORD: Let ne take a quick | ook.
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H. O BAGCETT: That remains in the record as the
testimony of M. Beinschroph

MR LEDFORD: | think either one of us can answer the
qguestions. That is fine.

H O BAGGETT: Ckay.

MR H TCHINGS: M. Ledford, is VWIRA an actual party
to the adjudication?

MR. LEDFORD: No.

MR HI TCHINGS: 1Is there any termor condition in the
adj udi cation that requires VWWRA to continue discharging at
its current |ocation?

MR. LEDFORD: It is my belief that the adjudication in
its drafted formrequires VWRA to continue to discharge to
the river until such tinme as there is a surplus of water, at
which tinme VWWRA could make a request to the water master or
subsequently to the Court if there was a di spute, which
there certainly could be.

MR. HI TCHINGS: Can you point to any term or provision
in the adjudication that would require that of VVWRA?

MR. LEDFORD: No. But what | can point to is because
the VWARA is not a party to the adjudication and the
adj udi cation covers all of the water that is produced by al
of the producers and each of the nenber agencies is a
stipulating party and each of those nmenber agencies is

excl uded from changi ng any point of use or not bal ancing the
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basin, they actually have a responsibility, each of those
parties has a responsibility to bal ance the basin, that then
for sone entity that is not a party to the adjudication to
assert sone right to the water, to either sell it or
transfer it or change its point of use, is contrary to what
t he adj udication actually states.

MR HTCHINGS: | amgoing to point youto -- | don't
know i f you have a copy of the adjudication in front of you

MR. LEDFORD: No, but go ahead.

MR HI TCHINGS: It was attached as an exhibit to M.
Gal | agher's testinony as well as to M. Fudacz's testinony
and there is a specific provision under Page 11 of the
adj udi cation, and | am| ooking at Exhibit 3 to the testinony
fromM. Fudacz, and there is a provision in there that
defines purpose of use and defines the broad category -- it
defines purpose of use as follows: the broad category of
type of water use including but not limted to municipal
irrigation, industrial, aquaculture, and | akes purposes. A
change in purpose of use includes any reallocation of water
anong m xed or sequential uses excluding direct reuse of
nmuni ci pal wast ewat er.

MR. LEDFORD: And, again, our position --

MR H TCHINGS: |1'mpresenting a question here based
upon that as foundation for the question

Do you contend that the direct reuse of municipa
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wast ewat er requires to get approval fromthe water naster
for a change in purpose of use related to that, under the
adj udi cati on?

MR. LEDFORD: For a party? Not for a party. |In other
words, if you were a party to the adjudication, assum ng you
were the town of Apple Valley, you are a party and you built
a new treatment plant, or the City of Adelanto in this
particul ar case who did that, or assumi ng that the
adj udi cation would apply to that party, Victor Valley
Wast ewat er Authority, whose plant was already in place and
t he wat er managenent plan and the adjudi cation al ready
antici pated what was going to happen with that water

MR. HI TCHINGS: Are you saying a party to the
adj udi cation woul d not have to get perm ssion for a change
in purpose of use for treated wastewater, but non parties do
have to get perm ssion fromthe water master?

MR. LEDFORD: What | am saying is that we went through
the process of determ ning how to bal ance the basin, the
Wast ewat er Authority's water was anticipated to be a part of
t he bal ancing plan. And each of the nenber agencies was a
stipulating party. There was thought given to new
subregi onal plants that would be outside of the river basin,
and there was even sewage plans that were done. Each of
those plans as a part of the water nmanagenent plan woul d

have to go through its own CEQA anal ysis and nmake a
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determ nation as to whether or not those projects would
work, as was testified by your client.

What | amsaying is that the Wastewater Authority's
pl ants was not a part of the adjudication. Those four
menber agencies can't create a nore intense use of the water
that creates an inbalance in the basin and provides a
financial hardship to everyone else in the basin.

MR. HI TCHINGS: You can't point to a specific termor
provi sion of the adjudication that would require that; is
that correct? And that is a yes or no answer.

MR. LEDFORD: | can't, no.

MR. H TCHI NGS: So your answer is that you cannot point
to a specific termor provision that would require that?

MR LEDFORD: Right.

MR. H TCHI NGS: Does Jess Ranch divert downstream of

VWRA, your diversion point?

MR. LEDFORD: No.

MR H TCHINGS: | amsorry, what was that answer?

MR. LEDFORD: No.

MR. H TCHI NGS: Does Jess Ranch put to beneficial use

any of the water that VWRA di scharges to the river?

MR. LEDFORD: It doesn't put to beneficial use. It
doesn't put to specific beneficial use, but it has a
beneficial entitlenent by the fact that Jess Ranch is a

part, a producer in the Alto Basin.
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MR. H TCHI NGS: Jess Ranch does not actually deliver
any quantity of water that VVWWRA di scharges fromits
treatment plant; is that correct?

MR, LEDFORD: That isn't correct. W are, Jess Ranch
| eases water to Apple Valley Ranchos Water Company. Apple
Val | ey Ranchos Water Conpany is the nunicipal purveyor. W
have 800 homes that provide water, that goes directly to
VWRA. So the answer would be we do provide water that goes
to VWRA.

MR. H TCHI NGS: That wasn't my question. M question
was whet her you, whether Jess Ranch diverts water that VVWRA
di scharges fromits treatnent plant?

MR. LEDFORD: The answer is, yes, we do through the
sewage system Qur produced water goes through your sewage
system

MR HI TCHINGS: | amsaying that if you don't have a
di scharge point that is downstream of VWWRA' s di scharge, you
don't have a diversion point that is downstream of the
VWRA' s di scharge points, how do you divert water that is
di scharged from VWRA?

MR. LEDFORD: We don't divert discharged water, no.

MR. H TCHI NGS: Thank you.

If VWWRA's petition is granted in this matter, wll
Jess Ranch's right to punp and divert water be inpacted?

MR. LEDFORD: No.
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MR H TCHINGS: |If the petition is granted in any
matter, will Jess Ranch still be able to divert the sane
amount of water that it currently diverts and uses?

MR. LEDFORD: Yes.

MR HTCHINGS: |If this petitionis granted will the
quality of water that Jess Ranch currently produces be
i mpact ed?

MR. LEDFORD: No.

MR H TCHINGS: |If this petitionis granted will the
rate or the flow of the water that Jess Ranch produces be
i mpact ed?

MR. LEDFORD: No.

MR HITCHINGS: Is it fair to say that the only injury
that Jess Ranch is claimng in this proceeding is an
econom ¢ injury?

MR LEDFORD: Correct.

MR HI TCHINGS: In your direct testinmony you referred
to the H gh Desert Power Project. Do you recall talking to
t hat ?

MR. LEDFORD: Correct.

MR HI TCHINGS: And you're fanmliar with the California
Ener gy Conmi ssi on deci sion that approved the application for
certification of that project?

MR LEDFORD: Correct.

MR. H TCHINGS: Are you aware of any conditions in that
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petition which specifically precludes the use of treated
wast ewat er from VVRA?

MR LEDFORD: Correct.

MR H TCHINGS: And is it your understanding that this
deci si on by the Comm ssion actually does preclude the use o
treated wastewater from VWWRA for that project?

MR. LEDFORD: Correct. But | aminformed by the
California Energy Conmission that all the Hi gh Desert
Project needs to do to make a change is to conme back for an
adm ni strative change. It is not a full hearing process.

MR. H TCHINGS: But currently that is a condition of
the California Energy Conmi ssion's decision; is that
correct?

MR. LEDFORD: Presently it is a condition. It is a
condition that we asked to be inposed and it was inposed.
And we were informed that although it was put in there in
that way that it could likely be changed dependi ng on what
the outcone of this particular case m ght be.

MR HI TCHINGS: 1In any event, the project that is
i nvol ved here does not in any manner request a change in
pl ace of use or purpose of use to serve treated wastewater
from VWRA to the High Desert Powerplant; is that correct?

MR. LEDFORD: It does not presently.

MR. H TCHINGS: In Paragraph 3 of your testinony, M.

Ledford, you quote to several letters and you had gone
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through themin reviewi ng the various exhibits that are
attached to your testinony while you gave your direct. And
in those letters that are fromthe VWWRA general nanager
those aren't policies of VWWRA itself that are articul ated
in those letters, are they?

MR. LEDFORD: | would assune since he was the genera
manager at the time that he was witing a letter that
refl ected VWWRA policy. The letter was not to ne; it was to
the Mojave Water Agency.

MR H TCHINGS: In any event, you have attached as
Exhibit 3 a letter fromVWRA to Larry Rowe of the Mjave
Wat er Agency, and you specifically cited to Page 2 of that
letter. In the second full paragraph it tal ks about the
i medi ate potential for irrigating golf courses, parks,
ceneteries, pools and freeway nedians, and it goes on to
state that this value resource can also be used to recharge
the Alto subarea

Is it fair to state that those letters reflect at |east
the position of the general nmanager of VWWRA that this
treated wastewater could be used for either of those
pur poses?

MR. LEDFORD: Except if you go on to read the next
par agraph, which states that it is our collective
responsibility to use reclained water to the nmaxi num ext ent

possi ble to mnimze groundwater overdraft. And keeping in
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mnd that this particular letter was witten a significant
period of tinme before the adjudication actually was
finalized and that the VWRA coul d have petitioned the Court
to intervene and becone a party at any tinme and did not.

MR H TCHINGS: Did Jess Ranch subnit any comments on
VWRA' s adoption or on VWWRA's proposed CEQA docunent for
this project?

MR. LEDFORD: W did not receive the CEQA docunent
until after it was finalized. W knew the petition --

MR. H TCHI NGS: That was the question, whether you
subnitted coments on the CEQA docunent within the tine --
this is the question and it is yes or no.

Did you subnmit any conments on the VWWRA's CEQA
docunent for this project within the tinme frame pernmtted?

MR LEDFORD: The answer is no.

MR H TCHINGS: Did Jess Ranch subnit any coments on
t he CEQA docurment for the City of Adelanto's treatnent plant
proj ect?

MR. LEDFORD: No, we did not know about that project.

MR. H TCHINGS: In Paragraph 13 of your testinobny you
state that there is no water available for appropriation
fromthe Mojave River; is that correct?

MR LEDFORD: Correct.

MR. H TCHINGS: Are you aware that the purpose of this

hearing is not to take action on an application to
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appropriate?

MR. LEDFORD: Well --

MR. HI TCHINGS: Let ne rephrase that and w thdraw that
qguesti on.

Does this proceedi ng involve application to appropriate
wat er for an appropriative rights pernit?

MR. LEDFORD: Not to the best of my know edge.

MR. H TCHINGS: Do you know whether the State Water
Board has ever acted on any application by VWWRA to
appropriate water for this project?

MR. LEDFORD: There was sone application for
appropriation at some point. | am somewhat vague as to what
the outconme of it was.

MR HI TCHINGS: |If the project in this case is
i npl enented gradually as is anticipated and as stated in M.
Gal | agher's testinobny, such that the deliveries to SCLA
woul d be of fset by increases in flows and treated and
di scharged by VWWRA, could that still result in an econonic
i npact to Jess Ranch?

MR LEDFORD: |f the base flow was maintained, the
econoni ¢ i npact would be reduced. Qur opinion is that if
there is surplus water that can be transferred, if that is a
determ nation, then the surplus water should be made
available to all parties that contribute water to the

wast ewat er authority. And by way of exanple --
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MR HI TCHINGS: | think you're getting off from what ny
guestion was. M question was whether there would still be
an economic inpact to Jess Ranch if the project is
i mpl enented gradual ly as anti ci pat ed.

MR. LEDFORD: The answer is, yes, but if there was a
base flow maintained. |If 8,500 feet, for instance, was
mai nt ai ned, so that was the base nunber, it would be a
reduced inmpact, but there would still be an inpact.

MR HITCHINGS: Is it fair to say that Jess Ranch
opposes VWWRA's petition to ensure that Jess Ranch conti nues
to receive the econonic benefit of VWWRA's flows w thout
payi ng for this benefit?

MR, LEDFORD: No, | don't think that is a fair
statenent.

MR. H TCHINGS: M. Beinschroph, in Question 17 of your
testimony you di scuss the Myjave Water Agency water
managenent pl an?

Do you see that there?

MR. BEI NSCHROPH:  Yes.

MR. H TCHINGS: Do you believe that VWWRA is bound to
adhere to any provision or termof that plan?

MR. BEI NSCHROPH:  Mbj ave Water Agency water managenent
pl an includes the wastewater discharge as part of
repl eni shment, recharge for the makeup water. Wether at

the current tine legally they have a right to say that, yes,
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you can or, no, you can't, it's a -- we are in an area where
there is no definition has been made. | think that the
court, Kaiser and the court will settle that. But at the
present tine Mjave Water Agency, | feel, cannot state that
you do this or do that. Because the only thing that they
have connection with you people is that the parties who are
menbers of the board, the VWWRA, are parties to the
judgrment. But the VWMRA is not as an entity a party to the
judgrment. It's an area that is a little cloudy and it needs
to be clarified.

MR. HI TCHINGS: Let ne just ask this nore sinmply.

Mbj ave Water Agency does not have any authority to
require how the VWWRA, how its wastewater is used; is that
correct?

MR. YAMAMOTO  Cbjection. W have a series of
guestions that are going to the | egal consequences of the
stipul ated judgment which has been adnmitted as one of the
VWWRA's exhibits. It will be offered as an exhibit for
Apple Valley, and it will be in the record. W can talk and
per haps t hrough opening statements or briefing about the
| egal consequences of different provisions of the judgnent,
but it doesn't really make sense for extended questions to
be asked of an engi neer

H O BAGGETT: | would sustain that objection.

MR H TCHINGS: In Question 34 of your testinony --
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MR BEI NSCHROPH:  Yes.

MR. H TCHI NGS: Actually, | don't have a question about

t hat .

And actually, that concludes ny cross-exam nation

Thank you.

H O. BAGGETT: Thank you

Ms. Murray, does Fish and Game have any?

M5. MURRAY: No questions.

H O BAGGETT: M. Kidman?

MR. KI DMVAN:  No.

MR. YAMAMOTO. No questions.

H O. BAGGETT: Do you have any redirect?

MR. LEDFORD: 'Cause | can't really answer questions
fromnyself, | do have sone clarification based on the

guestions that he asked.

The question was asked whether or not | could point to
any place in the adjudication that required VWWRA to or
prevented themfromdoing it. Probably nore inportantly
there is nothing in the adjudication that addresses all of
the production of all of the water in the entire M)jave
River basin that allows the Victor Valley Wastewater
Authority to transfer water. | think that is the nobst
poi gnant part.

We have an adjudication of judgnment that deals with al

the water. There is nothing in that adjudication that
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allows themto do it. However, for every other water
producer they are very neticul ously controlled.

The issue relative to the CEQA docunent, a question was
asked whet her or not we'd ever comented on the CEQA
docunent. We were notified of the application to the State
Water Project and we even got docunentation on that. W
never received any CEQA docunentation until long after it
had al ready been subnmitted to the State C earing House. |
submit that we were an interested party and that we were
excluded fromreceiving CEQA docunentation

That concludes ny recross of nyself.

MR H TCHINGS: | don't have any recross.

H O. BAGGETT: Thank you

MR. LEDFORD: Thank you

H O BAGGETT: That is quite refreshing after days of
Bay Delta hearings, very intense |egal argunents and
cross-exam nation and so on, the way our process works.

| appreciate everybody's patience.

M. Kidman, you are up

| assume you would like to offer into evidence, your
exhibits into evidence.

MR LEDFORD: | would like to offer our exhibits into
evi dence.

H. O. BAGGETT: Any objection?

MR. HITCHINGS: | have no objection other than the
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witten testinony that is duplicative.

H O BAGGETT: W'Il make those corrections on the
witten testinony.

Wth that, they're so adm tted.

MR KIDMAN: | wonder if it would be reasonable to take
our afternoon recess before we start into this. Your call.

H O BAGCGETT: That is fine with ne. Let's take -- how
| ong do you anticipate? An hour?

MR. KIDVAN. W'l have 20 mi nutes of opening statenment
and 20 nminutes of testinobny fromone witness and that's it.

H O. BAGGETT: Except cross-exam nation.

MR. KIDVAN: Right.

H O BAGCETT: Well, let't take ten. We will recess.

(Break taken.)

H O BAGCGETT: W have at |east two rebuttal w tnesses
that we are going to plan on continuing tonmorrow norning for
a very short norning, to do rebuttal. W won't do any
rebuttal today. Hopefully we will get to all the rest of
it.

Tormorrow, if we are going to come back, it is ny
preference to all ow each party ten mnutes to do a cl osing.
Is there a preference of any of the parties, five-
ten-m nute cl osing?

MR. KIDVAN. | woul d personally nmuch rather do a cl osing

brief.
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H O BAGGETT: | would also allow a closing brief.
Anybody want to nake cl osing coments tonorrow, it
appears that we are going to be here for an hour or so? So

I will allow parties five mnutes for closing.

MR H TCHINGS: | amfine waiving the closing argunent
and naking argunents in our closing briefs.

M5. MURRAY: [|I'mfine waiving it and naking a cl osing
brief.

MR, YAMAMOTC  Fi ne.

H O BAGGETT: W will have no closing comments. Just
do rebuttal tonorrow and anything we don't get finished with
t oday.

Proceed.

MR. KIDVAN. Good afternoon. My name is Art Kidman. |
am | egal counsel for Southern California Water Conpany and
the City of Barstow, who are parties who are in opposition
to the petition that has been the subject of these
proceedings. | want to nake three very qui ck points before
we get really into the business of the day and they al
relate to the California Supreme Court decision in the Cty
of Barstow versus Myjave Water Agency.

There it was confirned, the trial court's findings were
confirmed that we are dealing in this Mjave River system
with an integrated system of interconnected surface water

and groundwater. The trial court made findings to that
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effect and that was recited and confirned by the Suprene
Court.

Secondly and interestingly, even though the court
adj udi cation applies to surface water, the Suprene Court
specifically reserved to the State Water Resources Contro
Board jurisdiction. That is a footnote, like, on the first
page of the opinion. So, there is really no question or no
argunent that the State Board has authority to be invol ved,
where it is granted by statute.

The third point relative to the Suprenme Court deci sion
is | would like to correct or at least offer a correction of
an error that | think is in the notice of hearing. And that
is in the section entitled background on Page 2 of the
noti ce of hearing under the heading "The Mjave River
Adj udi cation." The |last sentence of that paragraph says,
and | quote:

The Court of Appeal held and the Suprene
Court recently affirnmed that the fisca
solution could not be inposed on those water
right holders who did not stipulate to the
j udgrment, but the judgment was binding as to
those parties who stipulated to it.
(Readi ng.)

That actually, the phrase, could not be inposed on

wat er right holders who did not stipulate to judgment, is
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not correct. The court, the trial court, after trial did,
in fact, inpose the judgment upon a number of parties who
did not stipulate only two of which or two groups of which
appeal ed. Those that did not appeal, since the judgnent is
not reversed, and the judgnent is still on the books, those
that did not appeal are, in fact, bound by the judgnent.
And in lawer |anguage that is res judicata. |In everybody
el se's language it means that they are bound.

So, | think that it would be just well worth noting and
reviewing the California Supreme Court opinion on this as it
relates to the proceedings here that the Court did only
reverse the application, the judgnent, as to a very linited
nunber of defendants and did not reverse it as to al
nonsti pul at ed def endants.

However, having said all of that, I will make an
adm ssion that not everybody in this roomis prepared to
make, and that is no matter how you slice it, that judgment
is not applicable to VWARA, per se. They are not a party.
They are not a nonstipulating party; they are not a
stipulating party. They are flat not a party to the
judgrment. So the judgnment, per se, as a judgnment is not
bi nding on them That is the way court judgnents work

So we can't conpel VWRA to continue to discharge
recycled water in the transition zone under the judgnent.

But the judgnment does establish | egal users, |egal water
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rights to a hell bunch of people, and the issue that is here
for the State Water Resources Control Board is whether or
not this change petition will affect those users. There is
a statutory scheme that has to do with recycled water. It
says that changes in the point of discharge of recycled
wat er from wastewater plant are required by, that is Water
Code 1211, to be processed by the State Water Resources
Control Board in accordance with Water Code Section 1700, et
seq., as though they were changes in place of use of a water
right permt or |icense.

The applicable | egal standard under Water Code Section
1702 is whether the petition, if granted, will operate to
the injury of any legal user of the water involved. VVARA
has attenpted to obfuscate this standard by playing an
el aborate shell game with the Board. |Instead of keeping
focused -- on tal king about a shell ganme, we are talking
about that thing that we used to see on TV in the old west
where the flinflamman came in and had three wal nut shells,
and under one there is a pea. And the other two are enpty
and he scranbles them around and then you're supposed to
pi ck out which one has the pea under it.

That is the kind of shell game that VWWRA is pl aying
with the Board. |Instead of keeping focused on the narrow
and sinple factual question, that is the pea under the

shell, so to speak, VWWRA has cleverly attenpted to distract
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the Board with a nunber of false argunents: \Wich one of
these fast noving shells has the pea under it? But watch
out, the hand is quicker than the eye. For none of them
t hat have been presented has the pea that we are | ooking
for.

First, VWRA presents the enpty shell argunent that
VWWRA is the true and rightful owner of the recycled water
and that is according to Water Code Section 1210. However,
VWRA conveniently onmits that the Section 1210 decl arati on
of water rights in recycled water is as against, "As against
anyone who has supplied the water discharge into the
wast ewat er coll ection and treatment system" \Water Code
Section 1210 has not hi ng what soever to do with injury to
other legal users of water, water that currently is being
di scharged into the surface waters of the state. This
argunent is enpty shell. Ownership of the water is
irrelevant to injury to |legal water users of the water
i nvol ved.

Next VWWRA argues that the policy and in Water Code
Section 13550 supports use of recycled water fromthe VWARA
plant for golf course irrigation. This enpty shell also has
not hi ng what soever to do with the question before the
Board. It does not answer the question, "Well, granted the
petition operates to the injury of any | egal user of the

wat er invol ved. "
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The third enpty shell is VWWRA's factual assertion that
the petition if granted will not change the flows of the
river in the transition zone under Mbjave R ver
adj udi cation. VWARA uses here very fuzzy nmath and faulty
assunptions to arrive at this conclusions. Wen all the
evidence is in, it will be clear that this argunent is an
enpty shell.

The next enpty shell argument advanced by VWWRA has to
do with other people's water rights. VWWRA asserts that if
its recycled water is used for the golf course, well, the
water well that currently irrigates that golf course is
going to be shut off. But their own witnesses adnmitted that
this argunent is an enpty shell. There is currently no
| egal requirenent to shut off that well. And the evidence
is going to show that in the overdrafted systemit is very
likely that that well is going to keep on being produced.

There is another argument about the mass bal ance will
remai n unchanged because -- not again, because the well
owner is going to cease all the production of the well.
Really, that is the case where the hand is quicker than the
eye.

Anot her enpty shell argunent by VWARA has to do with
whet her or not an economic injury to | egal users of water is
an injury within the neaning of the Water Code. The

guestion is is an injury within the neani ng of Water Code
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Section 1701 does that injury arise froman economc injury
such as sone users being required to pay assessments under
the Mojave River adjudication or to pay nore for substitute
water. That enpty shell argunent is about ignoring the fact
that in our legal systemof laws injuries are routinely
reduced to and converted to econom c terns.

The fact that the Mjave River adjudication already
made t he conversion, in essence |iquidated the danage, does
not nmean that the injury is not within the real mof Water
Code Section 1702. The argunents is another enpty shell.

Yet another enpty shell is VWRA' s argunent that there
are other ways to solve the overdraft in the Mjave system
like using State Project water as a substitution for water
produced fromnnative water. Even if this argunent were
true, the argunent has nothi ng what soever to do wi th whet her
or not the VWWRA petition, if granted, will operate to the
injury of any legal water user. The argunent is an enpty
shel |.

And the enpty shells go on and on. |In fact, we had a
couple nore put out here today. One, for instance, that,
gee, there was another project a while back that the
Department of Fish and Gane didn't object to, so that nust
mean this project is not going to cause an injury.

Step right up, folks, under the shell we have the

argunent that there will be nore recycled water in the
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future, so don't worry about whether or not the small anobunt
that is being diverted by this project causes injury because
it is all going to come out in the wash later on. The pea
is not under that shell

There is other shells that are out here. One is that
VWWRA wi | | guarantee certain recycled water rel eases to
support riparian habitat. But, wait a minute, there is
actually three nore shells there. How nuch water is
required for the riparian habitat? And how nuch water is
VWRA really willing to dedicate to that purpose? And how
much water is that that they are willing to sell to sonebody
to use for that purpose?

And as though it has sonething to do with the injury
that would result fromthis project, we have had anot her
shel |l opened up today of, golly, there is this environnental
mtigation fund under the judgment and why can't you use
that to buy our water. That is VWRA saying: our water is
for sale and you need to pay us for it. W don't have to
keep discharging it into the streamfor free. WIlI, under
our state law they mght have to if the State Board feels
that that is an injury to legal users of water

Sout hern California Water Conpany w Il present
testimony in M. Tom Stetson. M. Stetson is an expert in
wat er resources who has testified before this Board numerous

times, before the courts of this state and courts of other
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states and the federal courts. He has worked on the Mjave
Ri ver basin systemfor nearly 40 years and was instrunental
i n devel opi ng the physical solution under the Mjave

adj udi cation judgnent, and is thoroughly famliar with its

wor ki ngs.

M. Stetson will testify that in addition to the
habi tat protection provision, the judgnment includes special
provisions to protect a water bridge in the transition zone
between the Alto subarea and the Centro subarea. He wll
testify that the discharge of recycled water fromthe VWARA
plant helps to maintain the water bridge in the transition
zone, and he will testify that if the amount of recycled
wat er that VVWARA di scharges is dimnished, the water bridge
will be injured. He will testify that if the water bridge
is injured either/or both the water users in the Alto Basin
or the water users in the Centro basin will be injured.

The underlying issue here really has plagued water |aw
since the beginning in California. The basic issue that is
presented in this case was presented in E.D. versus Sinpson,
a 1853 case of the California Suprene Court. To the best of
nmy know edge is the very first reported water |aw case in
California juris prudence. There it was held that an
appropriator who had relinquished control over water after
once having used it for mning purposes could not reclaim

and reuse that water after a downstream water user had
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conmenced to rely upon the water for his own mning
pur poses.

For the point of view of those opposed to VWRA's
petition, that is an awfully good case. However, a
different rule was announced in Stevens versus Cakdal e
Irrigation District in 1939, where it was held that an
irrigation district water appropriator could not be required
by a downstreamuser to continue to allow irrigation returns
to flow downstream In this case, however, neither one of
t hose precedents is controlling because here we have a state
statute that tells us what the rules should be

You have a state statute which clearly directs the
owner of a wastewater treatnent plant nust petition the
State Water Resources Control Board before it can change the
pl ace of discharge of or use of recycled water. And in this
case we have another statute which requires the Board to
disall ow the petition for a change in the place of use of
the recycled water if the Board finds that to grant the
petition will operate to injure a |l egal user of water. It
does not matter that the state policy favors the use of
recycled water in substitution for potable water. It does
not matter that VWWRA owns the recycled water as agai nst any
wat er provi der who delivered that water to its plant. It
does not matter that VWMRA is not a party to the Mjave

Ri ver adj udication judgment.
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Al'l of the other enpty shell argunents advanced by
VWARA do not matter. All that matters is that water users
in the Myjave systemrelied upon the undi m ni shed di scharge
of the recycled water fromthe VWWRA plant. All that
matters is that those users are |legal users of the water,
and all that matters -- excuse ne, | got tongue tw sted
t here.

Al'l that matters is that sone people rely on those
flows, and all that matters is that the uses that they rely
on are legal and that their claimto using the water is
legal. Al of the enpty shell argunents need to be set
asi de and we need to | ook at the evidence of who is being
harnmed or injured by what is being proposed.

Southern California Water Conpany calls as a wi tness
M. Tom Stetson. And for this testimony | amgoing to sit
down and ask the questions fromover here.

---00- - -
DI RECT EXAM NATI ON OF SOUTHERN CALI FORNI A WATER COWPANY
BY MR Kl DVAN

MR KIDVAN. M. Stetson, would you state your full
nane for the record, please.

MR STETSON: Thomas M Stetson, S-t-e-t-s-o-n.
KIDMAN:  What is your occupation?

STETSON: | ama consulting civil engineer.

2 3 3

KIDVAN: Did you take the oath last nmonth in this
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case?

MR. STETSON: Yes, | did.

MR. KIDVAN. Referring to Southern California Water
Conpany Exhibit 2, which is -- is that your qualifications?

MR. STETSON:  Yes.

MR. KIDMAN. |Is that statenent of your qualifications
true and correct?

MR, STETSON: Yes, it is.

MR. KIDVAN. Have you prepared and submitted witten
testinmony in response to the Board' s notice of hearing and
statenment of key issues in this matter?

MR. STETSON: Yes, | have.

MR. KIDVMAN. |Is Southern California Water Conpany
Exhibit No. 1 a true and correct copy of your witten
testi mony?

MR STETSON: Yes, it is.

MR. KIDVMAN:  Are all of the statements set forth in
your witten testinmony true and correct to the best of your
own know edge, infornation and belief?

MR. STETSON: Yes, it is.

MR. KIDVAN. Are Southern California Water Conpany
Exhibits 3 through 11, which are attached to your witten
testimony, true and correct copies of the docunents that
t hey purport to be?

MR. STETSON: Yes, they are.
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MR. KIDVMAN. M. Stetson, will you briefly sumrmarize
your witten testinony in this mtter.

MR STETSON:  Yes, | wll.

Southern California Water Conpany has perfected | ega
water rights to the Mjave R ver systemand the Centro basin
pursuant to three |icenses which they now hold, and those
licenses are Exhibit 4 in the exhibits.

Southern California Water Conpany additionally produces
groundwat er, percul ating groundwater fromboth the Centro
and the Alto Basin. Those legal |ights were put under
jeopardy in the 1980s because of the increased uses of water
upstream was reduci ng the anmounts of water running
downstreaminto the Centro area and their well levels were
dropping to the point where they were not able to produce as
much water as they were designed to produce.

St udi es have been nmde over the years, including
studies that | have nmade as far as back as the 1960s of
Mbj ave River, show that there has been overdraft on that
syst em begi nni ng about 1950 and conti nuous since then. When
the water levels of Southern California Water Conpany
dropped bel ow the usual levels, | was asked by the company
to consult with themon that, and as a result it was decided
an adj udi cation should be filed by Southern California Water
Conpany and the City of Barstow jointly against upstream

producers to try to force those producers to either
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negotiate a settlenent by guaranteeing a supply of surface
water to the Centro area or to adjudicate the rights of

nost of the major producers upstream and that way acquire
about 30,000 acre-feet of water a year to the Centro area.
And al so as part of that adjudication to require the Mjave
Wat er Agency to start taking delivery of water that it had a
contract to fromthe State Water Project. It held that
contract since the early 1960s, but had taken practically no
water up to that tine.

Based on the evidence subnmitted at the trial of this
case -- to get to the trial of this case, after that suit
was filed, about a year later the M)jave Water Agency filed
a cross-conplaint and decided to adjudicate all the water
rights within the entire Myjave River basin within the
boundaries of the district.

Evi dence subnmitted at trial, including the Departnent
of Water Resources Bulletin No. 84, were used to deternine
that the hydrol ogic conductivity of the Mojave River and its
groundwat er basins, the hydraulic connectivity between the
five hydrologic units, that is the Este, the Ceste, the
Alto, the Centro and the Baja basins. There was a |ong-term
chronic overdraft in all of those basins and that was
pointed out in Bulletin 84.

| first becane acquainted with Bulletin 84 in the

previ ous Mbjave adjudication. There was an adjudication

CAPI TOL REPORTERS (916) 923-5447 594



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

filed back in the 1960s. At that time | was a consultant to
the State of California, Fish and Wldlife, Fish and Gane.
That case rattled along for about ten years and then it got
di smissed, and it got dism ssed about 1970 | believe.

The factual determination by the trial court upheld
wi t hout nodification in the opinion of the California
Supreme Court, that is the current case, has found in the
trial court that the Mjave R ver provided nore than 80
percent of the water supply to the groundwater basins. That
surface flow in the Mjave River percolates into the highly
transm ssive groundwater basin and travels downstream

Storm events, which cause flood flows, percol ates
t hrough the bottom of the streanbed and the sides and
repl eni shes the basins. But npst of that repleni shment
takes place up in the Alto subarea. Production of
groundwat er, of course, depletes streamflow and depl etes
t he groundwater storage. |In nmy opinion, except for a few
areas where the streamis confined by a bedrock, such as
fromthe Upper Narrows to the Lower Narrows and also in the
Barstow area, other than those areas it is a wasting stream
and that all the other water available fromthe basins is
percol ati ng groundwat er.

In other words, it is not underflow or subsurface flow
of the stream except in a couple of places. It is clear

that | ess water | eaves the Alto subarea as neasured at the
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Victorville Narrows than enters the subarea up at the
forks. It is clear that the ampunt of river flow at the
Victorville Narrows has declined substantially between 1940
and the present.

The Moj ave adj udi cati on judgnment establishes severa
requirenents to protect |egal users of water. The judgnment
requi res water producers to reduce the anmount of water that
goes through an adjustnent to the free production all owance
of 5 percent a year. That would be so that they can bring
the total production down to where it will cone closer to
neeting the actual safe yield of the system This
requi renent hel ps reduce the annual overdraft. The judgment
guarantees restoration of historic average fl ows between the
subareas of the Mjave River by requiring a nmakeup water
assessment on certain waters that are produced fromthe
upstream areas, subareas, and that is the subsurplus flow or
base fl ow between each of the five subareas. In other
words, there is water noving from each subarea into the next
downstream subarea and there is in the judgnent of the
gquantities that are guaranteed to go through those areas and
to nmonitor those areas.

Al of the nonitoring wells have not yet been put in
place. To date they are pretty nuch using the sane figures
that were devel oped by Bulletin 84 back in 1967.

The judgnment al so enjoins producers in the Alto subarea
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frominterfering with stormflows; that is they cannot
divert stormflows and spread it off streamto increase the
spreadi ng unl ess they get the pernission of the downstream
ar eas.

That is to keep the upstream area fromtaking nore than
its entitlenments. | mght just add that the way this
judgrment is outlined and designed to manage the systemis
not a new nethod. This nethod was used starting in 1959 in
the San Gabriel River, where the upstream area was using
nore water than the | ower area thought they should. So
there was litigation over that. It was settled after five
years of negotiations. | happened to be one of the water
masters that adm nisters that particular judgnent. There is
a water nmaster representing the upper area. | represent the
| ower area and then we have a nmutual water master who
adj usts between the two of us.

That has been very successful. W are now in our 35th
year of annual reports on that adjudication. A simlar
adj udi cation was done on the Santa Ana River in early 1970.
Because of the hydrogeol ogi c conditions between the Alto
area and the Centro area, which is what we call the
transition zone, there is a special provision in the
judgment to keep the transition zone as full of water as is
reasonabl e, so that when the water passes through the Lower

Narrows, the surface water, it can make it down as far as
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the Centro basin, and that boundary is down at Hel endal e
and is called a water bridge. You try to keep enough water
in there to keep the water noving on down, especially the
flood flows, which is the only water they get down in the
Centro area.

The current uses of recycled water which are discharged
in that particular area are vital to keeping that transition
zone so that it will transfer wet water down through that
particular area. The current uses of recycled water that
are di scharged fromthe VWWRA plant do not require potable
water. That water is used now to nmaintain the riparian
vegetation and to maintain the groundwater recharge. So
there are two beneficial uses to which that water is now
being put, so there really isn't any water to transfer to
anot her use upstream

Besi des the environnmental requirenments of naintaining
riparian vegetati on and mai ntaining the water bridge through
the transition zone, the continued di scharge of VVWRA
recycled water benefits the |egal users of water in both the
Centro and Alto subareas. Unless that is done, the water
rights in the Alto area as well as the Centro area are going
to be inmpaired by not providing that water fromthe
treatment plant.

Loss of water in the transition zone to recharge the

groundwater in the transition zone will injure |egal water
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users in one or both of the follow ng ways: Carriage of
base flows, stormflows through the transition zone will be
di m ni shed unl ess native flow of the Mdjave R ver will pass
through the transition zone with reasonabl e beneficial uses
in the Centro basin. And then, of course, if that doesn't
happen, then the Alto users will have to make up the | ack
of water, the 23,000 acre-feet per year that is supposed to
go through there. [If it doesn't appear and isn't nade up,
the Alto users of water will have to pay for water to

repl ace that because that is their requirenment under the

j udgrent .

I think that summarizes ny testinony.

MR. KIDVAN.  Thank you, M. Stetson.

Woul d you just clarify for the Board what is the
general difference between base flow and storm fl ows?

MR. STETSON. The general difference between base flows
and stormflows is in this particular adjudication it was
decided to use scal ping of water at the point where the base
flow noves fromone area into the other. They scalp the
stormflows off of the base flow That is how they get the
21,000 acre-feet of base flow.

MR, KIDVAN:  Just for clarification, the makeup water
requi renent between Alto and Centro is a requirenment that
relates to base flow?

MR, STETSON: Yes. Base fl ow and subsurface fl ow.
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MR. KIDMAN: The surface base flowis 21,000
acre-feet?

MR, STETSON: That is 21,000 acre-feet.

MR KIDVAN: What is the subsurface flow?

MR STETSON: 2000 acre-feet.

MR. KIDVMAN: So there is a total of 21,000 acre-feet
annual | y supposed to be guaranteed fromthe Alto subarea
into the Centro subarea?

MR. STETSON. As base flow, plus the 2,000 acre-feet of
subsurface flow that is al so guaranteed.

MR. KIDMAN. There is a requirenent to not interfere
with stormflows?

MR, STETSON: That is correct.

MR, KIDVAN: Wi ch woul d be over and above base flows?

MR STETSON: Yes, that is true.

MR. KIDMAN. Can you briefly explain the idea of
i nduced recharge?

MR. STETSON:. | nduced recharge would be pulling the
wat er tables down by punping to increase the percol ation of
groundwat er -- of surface water during stormfl ows.

MR. KIDVAN. Stated another way, if the groundwater
table is being brought down just by use, would that induce
nore recharge fromthe streamthan if the water table were
hel d hi gher?

MR. STETSON: Yes, because it creates storage space for
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that surface flow to percolate down into the groundwater
basin and be stored there.
MR. KIDVAN:.  You used the term"wasting stream" \Wat

is a wasting streanf?

MR. STETSON: A wasting streamis usually a streamthat

as you nove downstream | ess and | ess water is appearing as
surplus flow because it's percol ati ng under ground.

MR. KIDVAN. Does wasting streamtake place when the
water table is up at the level of the surface flow of the
st reanf

MR, STETSON: In the area wherever there is surface
water already up there it does.

MR. KIDVAN.  And back to the 21,000. |Is it your
under st andi ng under the judgnent that if 21,000 acre-feet
pass the Lower Narrows in a year, is that the end of it?

MR. STETSON. No. Because that 21,000 has to go
t hrough on the water bridge and get down to the Hel endal e
Fault which is the boundary with the Centro basin.

MR KIDVAN. |If the bottomof the -- let's say if the
water table is lower than -- is reduced to a point where it
is lower than the stream is that a situation where the
stream woul d be wasting?

MR. STETSON. VYes, it would be | eaching out.

MR KIDVMAN. |If the streamis wasting in that section

would it be accurate to say that a water bridge is being

CAPI TOL REPORTERS (916) 923-5447

601



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

mai ntai ned in a given section of strean?

MR. STETSON: In a given section

MR. KIDVAN. Let's go through that again. |f the water
tabling is down and there is recharge being i nduced fromthe
surface stream now is that a wasting streanf?

MR. STETSON:. That is a wasting streamfor that unti
wat er cones up to the surface throughout that whole
section.

MR. KIDVAN. If 21,000 is going in to the transition
zone and some reaches of the transition zone are wasting,
what is going to happen, how nuch water is going to cone out
t he ot her end?

MR. STETSON. Sonething | ess than 21,000 as surface
flow.

MR. KIDVAN:  Under those circunstances are the nakeup
wat er requirenents being net if 21,000 is going in and | ess
than 21,000 is conming out? |Is the water bridge being
mai ntai ned and is the makeup water obligation being
mai nt ai ned?

MR STETSON: No, it is not.

MR. KIDMAN. Is it your opinion that the discharges
fromthe VWWRA plant at current levels are contributing to
mai nt enance of the water bridge?

MR. STETSON. They are contributing to it, yes.

MR. KIDMAN: |If those discharges are reduced, will that
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have an injury to the water bridge?

MR. STETSON:  Yes.

MR. KIDMAN. | don't have any further questions on
direct.

H O. BAGGETT: M. Hitchings.

---000---
CROSS- EXAM NATI ON OF SOUTHERN CALI FORNI A WATER COWVPANY

BY VI CTOR VALLEY WASTEWATER RECLANATI ON AUTHORI TY

BY MR, HI TCHI NGS

MR. H TCHI NGS: Thank you. Good afternoon, again.

Good afternoon, M. Stetson

MR STETSON: Good afternoon.

MR, H TCHINGS: The 21,000 acre-feet of surface flow,
the surface flow conponent of the base flow subarea
obligation, is that to the Centro subarea or is it to the
transiti on zone under the adjudication?

MR STETSON: It is both. Hi storically, from1950 to
1990, it was found that the base flow at that point averaged
21,000 acre-feet, and the idea was to continue that under
the judgrment. And the idea of the transition zone and water
bridge is to nove that 21,000 down to the Hel endal e Fault,
which is the boundary with Centro, so that water would enter
Centro.

Keep in mind in the earlier adjudication, the initial

adj udi cation, we were asking for 30,000 acre-feet of surface
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wat er at that point.

MR. H TCHI NGS: Under the expressed terns of the
adj udi cation is the subarea obligation fromthe Alto subarea
obligation fromthe Alto subarea to the Centro subarea to
provide for that 21,000 acre-feet to the transition zone?

MR STETSON. Well, it is if they keep the transition
zone full of water like they are supposed to. There are
supposed to be nonitoring wells out there and putting water
in that area to keep it at that level so that it will be
able to carry the water down to Centro. That is why they
call it the water bridge.

MR H TCHINGS: Who is responsible for nonitoring those
wel I's and making sure the | evels are where they are supposed
to be? |Is that the Mjave Water Agency?

MR. STETSON: No. Mjave Agency water naster.

MR. H TCHI NGS: The Mbjave Water Agency acting as water
master; is that correct?

MR STETSON:  Yes.

MR. HI TCHI NGS: Does Sout hern California Water Conpany
put to beneficial use any of the water that VWA di scharges
to the river?

MR, STETSON: Well, they have wells in Alto in the
Appl e Valley area, but their production in the Alto area is,
I think, about 900 acre-feet of water a year. Their wells

in the Barstow area, they produce about 9,000 acre-feet of
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wat er a year down there

MR H TCHINGS: 1s any of the water that is produced
fromany of those wells water that VWA di scharges into the
Mbj ave River?

MR. STETSON: Sure, probably is. 1s nmixed with the
other water in the river which gets down to the Centro area
and it would be replenishing the Southern California Water
Conpany wells along the river.

MR H TCHINGS: |If you |ooked at the 1,680 acre-feet,
whi ch is the nmaxi mum anmount of water that is the subject of
this petition, is it your opinion that sone of that 1,680
acre-feet would be punped at the diversion point by Southern
California Water Conpany?

MR. STETSON. If it was able to get down past the
Hel endal e Fault as surface water, it would then be
repl eni shing that reach of the river between the Hel endal e
Fault and the city of Barstow, and that is where their wells
are, so it would be contributing to those wells.

MR HTCHINGS: If VWWRA's petition is granted in this
proceedi ng, would Sout hern California Water Conpany's
ability to punp and divert water be inpacted?

MR. STETSON: It would be inpacted, yes.

MR, H TCHI NGS: In what manner?

MR. STETSON. By |ess water conming down to themthrough

past the Helendale Fault. Also, if assessments were |evied
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to maintain the transition zone, then their systemin the
Alto subarea would have to pay sonme costs.

MR H TCHINGS: What | amsaying is that if 1,680
acre-feet are approved under this petition, would that in
any way inpact the maxi mum quantity of water that Southern
California Water Conpany is able to punp and divert?

MR STETSON: It would contribute to it, yes.

MR HI TCHINGS: | am not asking whether it would
contribute to it. What | amasking is whether if this
petition is granted whether Southern California Water
Conpany woul d be unable to punmp and divert the maxi num
amount of water that it would otherwi se be able to in the
absence of this project?

MR. STETSON. It nmay be able to punp the water, but it
woul d be nore costly to them

MR. HI TCHINGS: In what nanner would it be nore costly?

MR. STETSON: Because the |ess water that gets down to
Centro, the higher they would have to |ift the water, for
one thing. |If they don't get enough water, they may have
wat er shortage because that is their only source of water
down t here.

MR HI TCHI NGS: VWWRA di scharge isn't their only source
of water; is that correct?

MR. STETSON. No, there is other natural water com ng

down, the base flow, the sub flow and the fl ood fl ows.
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MR HI TCHINGS: |If the petition it granted in this
matter, would the quality, the water quality of the water
that Southern California Water Conpany punps be inpacted?

MR. STETSON. The water quality of the water they punp
in the Barstow area would not be significantly inpacted.

MR. H TCHINGS: What if the project is inplenented on a
gradual manner as has been testified to, such that the
deliveries to SCLA would be offset by the increases in the
flows treated by VWWRA, would there still be any effect on
Sout hern California Water Conpany's ability to punp and
divert water pursuant to its water rights?

MR. KIDMAN: | amgoing to object to the question. It
is an inconplete hypothetical. W don't know what the
gradual neans and we don't know what the offset is. It is
i npossible to answer this question

H. O BAGCETT: Sustained

MR HI TCHI NGS: Assune that a circunstance that has
been testified to where this project is anticipated that,
for instance, say, in the first year 400 acre-feet that year
delivered to SCLA and at the sanme tinme VWWRA experiences an
increase in the level of flows that are delivered to its
plant for treatnent and di scharge that would be equal to or
greater than that 400 acre-feet that is delivered to SCLA

Do you follow nme with this portion of the question or

this scenario at this point?
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MR. STETSON: You are saying if the plant punps treated
water, treated reclained water, and instead of releasing al
to the Mojave River or the transition zone they punp 400
acre-feet up to the golf course, is that what you are sayi ng?

MR. H TCHI NGS: Let me use VWWRA exhibit -- one of the
exhibits attached to M. Gallagher's testinmony. | think it
will help in this question here. This is VWWRA Exhibit 1N
as in Nancy, and this is the scenario that | was referring
to, that if the project is inplenented in this manner as
anticipated, such that if you look at this exhibit you see
in the year 2000 you have got a total discharge of 9,731
acre-feet with no deliveries to SCLA. Then in 2001 you have
a discharge of -- a total discharge of 10,156, but you m nus
400 which would be the deliveries to SCLA and you still have
a discharge to the river of 9, 756.

Do you see those colums, the three columms on the
right?

MR. STETSON. Yes. |In other words, you are saying that
the total discharge fromthe plant is in the third colum
fromthe right and then you are going to take a little bit
nore water every few years upstream of the pipeline?

MR. H TCHI NGS: There would be increasing deliveries
to SCLA as indicated in the second colum fromthe far
right, but you would still have discharges indicated in the

third colum fromthe right.
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MR. STETSON: You are saying would the difference
between the figures in the left colum and the extrene right
colum, you'd gradually be discharging to the transition
zone increasing quantities, but not the total anpunt.

MR. H TCHINGS: Correct. And my question is that under
this scenario as indicated in this exhibit, would there --
woul d you still believe there would be an inmpact to Southern
California Water Conpany's ability to punp and di vert under
its existing water rights in the wells that are in issue
her e?

MR. STETSON. |If the discharge was di scharged to the
transition zone in gradually increasing quantities, it would
certainly help the wells downstreamin the Centro area.

Whet her it woul d be enough, | don't know. | don't think
anybody knows.

You woul d be gradual ly increasing over the present
| evel s of discharges to the transition zone.

MR KIDVMAN. M. Chairman, we would be willing to
stipulate that there is no harmto Southern Cal Water if
VWRA is willing to guarantee or accept the term and
condition in the granting of their petition that they wll
never decrease the anobunt of water that is being di scharged
bel ow what is being discharged today. W can resolve this
right now | don't know why we are goi ng through these

unintelligible questions, asking himif we provide nore
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wat er and make up for the ambunt we are diverting --

MR FUDACZ: We second that.

H O BAGGETT: M. Hitchings, three people are ready
to stipulate here.

MR. HI TCHI NGS: Your understanding of this project the
nost that woul d be diverted to SCLA, Southern California
Logistics Airport is 1,680 acre-feet from VWRA' s di schar ge;
is that correct?

MR. STETSON. | don't know that that is the nost. M
understanding is that is what the plan is.

MR. HITCHINGS: That is the project in the proceeding
that is before this Board; do you understand that?

MR STETSON: | think so.

MR. HI TCHI NGS: You mentioned your experience serving
as a water master and al so your experience with the terms of
the adjudication that are intended to protect |egal users of
wat er .

Do you recall testifying to that?

MR STETSON:  Yes.

MR H TCHINGS: Wthin that real mof experience are you
aware of any judicial or State Water Board deci sions that
treat economic injury as an injury to a |legal user of water?

MR. STETSON. | have not had an experience with the
State Board where that issue cane up that | can recall

MR. HI TCHINGS: 1s your answer that you are not aware
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of a judicial or State Board decision?
MR. STETSON: Right, | am not.
MR. HI TCHINGS: | have no further questions.
Thank you.
H. O. BAGGETT: Thank you.
Ms. Murray, Fish and Gane have any?
M5. MURRAY: No questions.
H O BAGCETT: M. Ledford.
---000---
CROSS- EXAM NATI ON OF SOUTHERN CALI FORNI A WATER COWVPANY
BY JESS RANCH WATER COVPANY
BY MR LEDFORD
MR, LEDFORD: Afternoon, Tom
Are you famliar with how much water the VWARA
purchased for recharge |ast year?
MR, STETSON: No, | amnot. | haven't been involved in
it as much since the trial.
MR. LEDFORD: Are you fanmiliar with the Rock Springs
outlet?

MR STETSON: |'ve heard of it, but | have not seen

MR. LEDFORD: Do you have any know edge as to what the
design flow of that outlet is?
MR, STETSON: No. That is for State water?

MR. LEDFORD: Correct.
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MR STETSON: No, | don't.

MR LEDFORD: You testified about the San Gabriel Water
Basin. Can you tell us how that basin is worked relative to
its starting out in overdraft and where it is at today?

MR. STETSON: It goes back and starts in 1959 when the
City of Long Beach and the City of Conpton and the Central
Basi n Muni ci pal Water District filed a | awsuit agai nst about
25 appropriators of groundwater in the Upper San Gabri el
Vall ey, claimng that they were overproduci ng and reduci ng
the anount of water that used to flow downstream And | was
hired to represent the upstream people in the litigation

And what we did was we negotiated a settlenent where,
based upon historic conditions, | believe we took a 25-year
peri od, and said, "Ckay, we will guarantee and deliver to
you at the Whittier Narrows, which is the boundary between
those two systens.” | think we delivered, guaranteed them
98, 415 acre-feet each year dependi ng upon the anount of
rainfall. That is some conplicated cal cul ations to nake

But the whole idea was to nake them whol e and we give
them a guarantee. |If the guaranteed quantity does not get
there in a year, then we have to make it up to them If we
deliver -- if nore gets to themthan was guaranteed for that
year, then we get a credit. In fact, right now we have 200
sone-odd thousand acre-feet of credits on that system But

t hat has been going on since early 1960, and it's worked
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very well there.

There the equival ent of the Lower Narrows here woul d be
VWhittier Narrows, a gap about a mle w de, about a thousand
feet deep. There is subsurface flow and there is surplus
flow, and we measure both of them every few nonths.

MR. LEDFORD: 1Is that where the key well is?

MR. STETSON: No. The key well is further up in the
basin. The key well is part of a subsequent adjudication of
the groundwater in the basin itself. The key well is in the
mddle. That is a well that has been there for over a
hundred years.

MR. LEDFORD: Can you tell us -- have you been
i mporting water into the basin?

MR, STETSON: Yes. The main San Gabriel Basin, when it
was adj udi cated, had practically no MAD, Metropolitan Water
District, connections and pipelines in the basin. So we
adj udi cated the basin on the assunption that Metropolitan
woul d deliver us untreated Col orado River water or state
water, which is the |lower cost water. So we adjudicated the
basin so that each party got a share of the water in
percent of total, and you could punp all the water you
wanted to each year. But if you punped nore than your
share, then you had to pay an assessnent so we coul d buy
i mported water and replace it, and we do that every year

MR. LEDFORD: |Is that water basin based on a 50 percent
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consunptive use theory as well?

MR. STETSON: We don't use consunptive use

MR. LEDFORD: In reality does it work that way?

MR. STETSON: It could, but for exanple we have grave
pits in that basin, a nunmber of them and they all have
water rights. A gravel pit only uses its water to wash
gravel, and it goes right back in. And so we gave the
gravel pit owners a choice that they could have a water
right, that would be marketabl e water right when they went
out of business, or they could punp all the water they
wanted and all they had to do was pay us for the consunptive
use of it, which would have been 10 percent of the cost, 5
to 10 percent. They all chose to go for the water right
because they knew sooner or later they were going to close
the gravel pits and sell the water rights.

MR, LEDFORD: Isn't it true that the San Gabriel Water
Basin is in bal ance?

MR. STETSON. It's always in bal ance.

MR. LEDFORD: There is actually a surplus to it, to the
ori gi nal bal ance provision of the basin; there is nore water
in the basin now than there was?

MR. STETSON: W have sone restrictions on how high
W will not put inported water into the basin if the key
well elevation is above 250 feet. W do that so that we

don't buy a lot of inported water, put it in the basin and
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the next year is wet and all our free water went to the
ocean. W keep a space in there where we can store all the
water. It works very well.

MR. LEDFORD: Isn't sonme of the basin balancing in the
San Gabriel Basin --

MR HITCHINGS: | would Iike to interpose an objection
This is way off track on the issues that are involved in
thi s proceeding.

H O BAGGETT: It is fascinating, but it is getting
late. Can you --

I woul d sustain the objection

MR. LEDFORD: | don't have a lot of questions. This is
directly in relation to how this basin can cone into bal ance
and why is it not conming into balance. | don't have a | ot
nore questions, but | do think it is germane to where we are
| eading globally in attenpting to bal ance the Mjave Basin.
This particul ar application would work.

MR H TCHINGS: | would still neake the same objection
That doesn't necessarily speak to the key hearing issues
that the Board noticed for this proceeding.

H. O BAGCETT: Sustain.

If you can sort of bring it back to the issue presented
for this particular hearing. | understand the broader
i ssues; it's interesting.

MR. LEDFORD: | only have a couple nore questions.
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We were |ooking at Exhibit 1IN. Can we put that back
up? Maybe we don't need to. Let me try without it.

The question that was posed was if VWWRA puts the water
into the river and M. Kidnan magnani nously said that we
will stipulate if it was the sane anmount, that we can all go
home.

What woul d happen -- we have a punpi ng depression. |
don't know if you were here for the |l ast hearing. W have a
punpi ng depression above the plant. Wat happens if those
wel I's punp nore water or additional wells get put in above
the plant? The evidence -- this is a hypothetical, | guess.
The evidence here this norning was that as nore punping
happened in the Upper Alto Basin conversely there was nore
di scharge at the plant.

My question to you is: If there is nmore punping above
the plant, would it necessarily be true that the water
bri dge woul d benefit?

MR. STETSON. If there is nore punping upstream it is
going to reduce the anmount of flow at the Narrows. And so
that will interfere with the guarantee through the
transition zone.

MR LEDFORD: The answer would be that it is not
necessarily true that an increase in flow through VWWRA
pl ant sol ves t he probl enf

MR. STETSON: Not necessarily.
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MR. LEDFORD: Thank you

H. O. BAGGETT: Thank you.

M. Yamanot o.

MR YAMAMOTO W are willing to put on our case in
chief, but we are concerned about how nuch cross-exani nation
there would be. We would like to finish it today. W are
wonderi ng how | ong --

H O. BAGGETT: Wiy don't we finish this
cross-exam nation here first.

Do you have any?

MR. YAMAMOTO  Sorry, | misunderstood. W don't have
any.

H O. BAGGETT: Any redirect?

Staff mght have a few questions.

---00- - -

CROSS- EXAM NATI ON OF SOUTHERN CALI FORNI A WATER COVPANY

BY STAFF
MR PELTIER  Good afternoon, M. Stetson. | am Tom
Peltier. | have a couple questions for you. | amtrying to

get a better understanding of the relationship between the
groundwater in the Upper Alto subarea and the flows in the
Mbj ave River, and | asked a couple w tnesses previously sone
guestions about this, and | amgoing to try to touch on the
sanme ki nd of question with you here.

In your opinion, under normal conditions if the basin
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wasn't in overdraft, is the water that is being punped in
the Upper Alto subarea, would that normally be discharged to
the Mojave River at sone point?

MR. STETSON:. The water that is being --

MR KIDVAN: | would Iike to ask for a clarification of
the question before the witness answers. Upper Alto, | know
Alto and | know transition zone. | don't know Upper Alto

MR. PELTIER: Let's just say the Alto sub basin. | am

just trying to get an idea of absent the punping and
overdraft, would that groundwater normally discharge to the
Mbj ave River, in your opinion?

MR. STETSON: Absent the punping, the groundwater would
probably be -- you would have rising water at the Narrows
and | arger, nuch larger quantities than you have now.

MR. PELTIER: Larger quantities than would you say
greater reach of the Narrows?

MR STETSON: Yes. It would be through -- well, it's
slightly canted, and then if this is the Narrows down here,
if you have water up here, you are always going to have
ri sing water going down through there, dependi ng upon how
far -- as that rising water went through there, it would
hel p the transition zone and hel p nove the water down to
Centro. Wen the basin is punped down, you don't have that
risk water.

MR. PELTIER: So the water -- that groundwater is
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punped and used in the basin and sone of the waste flows or
all the waste flows that are treated, other than the

Adel anto we heard about, those go to treatnent plant, the
Victor Valley Wastewater Treatnent Plant, is that your
under st andi ng?

MR. STETSON: My understanding is that there are a
nunber of entities that have producers who are inside the
VWRA and their water goes through the treatment plant.
Their water, when they punp their water, let's say a
househol d, normal size house, takes naybe half an acre-foot
of water a year, naybe out there a little nore than that
because it is a hotter climate. |If they have a sewer
system all of the -- we usually estimate that the water
that is used at your hone, half is used inside the house an
hal f is used outside the house for irrigation and washi ng
down the driveway and so forth.

Al of the water that goes inside the house usually
ends up in the sewer. So that is going to |eave, go to the
sewer treatment plant. So that is 50 percent of your water
fromthat half acre-foot has gone to the sewer plant. The
other half acre-feet was partly used in your outside area,
but not all would be consuned, naybe half of that woul d be
consunmed. It wouldn't be a 50/50.

There the anpunt of water consumed in your outside as

wel | as exported through the sewer would probably be nore
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than 50 percent of the water that was delivered to that
house.

MR. PELTIER: So then of the discharges fromthe
treatment plant, to the extent that that originates as
groundwater in the Upper or in the Alto subarea, all of that
wat er woul d have, in your opinion, been discharged to the
river under normal circunstances?

MR. STETSON. Depends on the condition of the basin.

If they are overpunping the basin --

MR. PELTIER: Let ne stop you. Let's assune the basin
is in balance and is not being overdrafted for this
pur pose.

MR. STETSON: Then whatever water they punmped and used
and that water ended up going through the reclai ned water
pl ant, would go back into the systemin the transition
zone.

MR PELTIER: | think that answers my question

Thank you.

H O BAGGETT: M. Kidman

---00- - -
REDI RECT EXAM NATI ON OF SOUTHERN CALI FORNI A WWATER COVPANY
BY MR Kl DVAN

MR. KIDVAN. On redirect, M. Stetson, are you famliar

with the term "subarea obligation"?

MR. STETSON: Yes.
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MR. KIDMAN:  And in the case of Alto and Centro, can
you expl ain subarea obligation?

MR. STETSON. The subarea obligation there is based
upon t he average annual subsurface flow that went through
the Narrows and over the period from 1950 to 1990, and that
was 2000 acre-feet, | believe.

MR. KIDVMAN:  Can you explain the term "makeup
obligation"?

MR. STETSON. The nmakeup obligation is naking up the
water that is needed to reach the 23,000 acre-feet of
obligation between subarea Alto to subarea Centro.

MR. KIDVAN: The subarea obligation and makeup water
obligation are really different expressions of the sane
duty; is that right?

MR STETSON: Yes. My understanding is that the makeu
obligation is to nake up the deficiency in the subarea
obl i gati on.

MR. KIDMAN. |Is the transition zone physically part of
the Alto subarea or the Centro subarea?

MR STETSON: Alto subarea
KIDVAN: It is not in between the two subareas?
STETSON:  No.

KIDVAN:  Actually, is it part of the Alto subarea?

STETSON:  Ri ght .

2 2 3 %

KIDMAN:  There is really no such thing under the
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judgrment as a base flow obligation. |Is that part of the
subarea obligation and the nakeup obligation?

MR. STETSON. The base flow obligation is part of the
subarea obligation.

MR KIDMAN: In the case of the transition zone, where
is that obligation neasured?

MR STETSON: Measured at the Lower Narrows.

MR KIDVMAN. Wiy is it neasured at the Lower Narrows?

MR. STETSON. Because there is no other place to
nmeasure it downstreamuntil you get to Barstow. At the
Lower Narrows is the last place on the stream going
downstream that has an adequate section for a measuring
device. As you go downstream even at Barstow, you don't
have a good neasuring device except the river is usually
dry there. They have excellent accuracy on the flow because
it is dry. Wen you have water flow ng through there, you
have to neasure it.

MR. KIDVMAN. The reason why the Alto to Centro nakeup
obligation involves the Lower Narrows at all is because that
is where there is a neasuring gauge?

MR. STETSON: That is exactly right.

MR. KIDVAN:  There is no nmeasuring gauge at the
Hel endal e Faul t?

MR, STETSON: No, there is not.

MR. KIDVMAN:  You just said a mnute ago that the makeup
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obligation is a duty of Alto to Centro?

MR. STETSON: Right.

MR KIDVAN. It is not a duty of Alto to the transition
zone?

MR. STETSON:  No.

MR. KIDVAN. \What is there in the judgment, let's go
t hrough that again that assures that water that is neasured
at the Lower Narrows gauge actually gets into the Centro
subar ea?

MR STETSON:  You have what is neasured as base flow at
t he gaugi ng station, where they do the scal ping. You know
what is com ng out of the VWWRA plant. And the other thing
is they have to nonitor wells in that transition zone to
keep the water levels up. So you have the water bridge to
get it down to the Hel endal e Fault.

MR. KIDVAN. \Whose duty is it to make sure that the
groundwater levels stay up in the transition zone so that
t hat subarea obligation water gets fromthe Lower Narrows
down to the Hel endal e Fault?

MR STETSON: It's the responsibility of the water
nmaster.

MR. KIDVAN:  Under the judgnment the water naster
doesn't pay. Who would be paying to do that?

MR STETSON: Alto.

MR. KIDVAN:  \Wose duty is it?

CAPI TOL REPORTERS (916) 923-5447 623



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. STETSON: The Alto producers.

MR, KIDVAN:  Producers within the Alto subarea?

MR STETSON:  Yes.

MR. KIDMAN. Is that part of a nakeup obligation, do
you know, or is it part of a replacenent obligation?

MR. STETSON: Initially to keep the transition zone in
bal ance it is a replacenent obligation. Oher than that, it
is a nakeup obligation.

MR. KIDVAN:.  Coming back to the questions that M.
Hi t chi ngs was asking and the questions that you answered on
direct, if 21,000 acre-feet of surface water passes the
Lower Narrows is that the end of the question?

MR. STETSON: No. It has to go through the transition
zone and get to the Hel endal e Fault.

MR. KIDVAN:  Your answer -- just explain that, what has
to happen to make sure that water gets through there?

MR. STETSON: They have to mamintain the transition zone
at certain levels which they haven't really done yet. So
that there is enough water there to formthe water bridge to
take it down to Hel endal e.

MR. KIDMAN: In your opinion, is the water bridge
currently maintained in the Alto transition zone, including
taking into consideration that there are di scharges from
t he VWARA pl ant ?

MR. STETSON: | amnot sure | can give you a final
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answer on that because | don't know where they stand now on
the monitoring in the transition zone. | have not talked to
anybody at the water master to find out.

MR. KIDVAN.  You were here for testinony in Decenber?

MR. STETSON:  Yes.

MR. KIDVAN. There was sone testinony that the stream
is a--1 forget the word that M. Carlson used. But the
way you and | talk about it it is a wasting stream between
the Lower Narrows and the VWWRA pl ant?

MR. STETSON:  Yes.

MR. KIDMAN: That area, if 21,000 is introduced there,
is 21,000 going to get to Victor Valley Wastewater, VVWRA
pl ant ?

MR, STETSON: Most of the time it would not.

MR. KIDMAN: In that reach the water bridge is not
currently maintained.

MR. STETSON: Right.

MR, KIDMAN: So, it is relevant to the overal
mai nt enance of the water bridge in the transition zone,
whet her or not the VWARA di scharges continue? Let ne
rephrase. |'msorry.

In the area bel ow the VWWRA plant is the water bridge
bei ng better naintained or the sane or worse than the area
that is above the plant and bel ow t he Narrows?

MR. STETSON: It is probably | ess nmaintained than up
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above the Narrows.

MR KIDVAN:  Not above the Narrows. The section, the
reach of the stream between the Lower Narrows and the VVWRA
plant, that is a wasting strean?

MR. STETSON: That is a wasting stream

MR. KIDMAN. The | osing water that goes in there, the
wat er bridge is not being maintained in that reach?

MR. STETSON: That's right.

MR. KIDVAN. Below the plant, to the north of the plant
on the stream system is VWWRA s di scharges hel ping the
wat er bridge?

MR STETSON: Yes, it is.

MR. KIDVMAN.  Sonme questions were asked you whet her or
not Southern California Water Conpany actually makes use of
the water discharged by VWRA. |If the water discharged by
VWRA is helping to maintain the water bridge downstream
fromthe plant, is that hel ping Southern California Water
Conpany to enjoy its water rights?

MR, STETSON: Yes, it is.

MR. KIDVAN:  Now we had questions about gradua
reducti ons.

MR. STETSON:  Yes.

MR. KIDVAN:.  You al so had some question about if you
are famliar with what the injury standard is. Wat | want

to ask you the question: Are you aware of any court case or
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any State Board proceedings that allows a gradual injury to
a legal user of water?

MR STETSON: No, | am not.

MR. KIDVMAN. W had a question fromstaff that assuned
the basin is in balance, and based upon your experience
working in this basin and what the current conditions there
are, even though we have the judgnent in place for six or
seven years, is that basin overall still in overdraft?

MR STETSON: Yes, it is.

MR. KIDMAN: The basin is not in balance today or at
| east not in balance yet?

MR STETSON: No, it is not in bal ance.

MR. KIDMAN. That is all the questions | have.

H O BAGGETT: M. Hitchings.

MR, HI TCHI NGS: Just a few

Thank you.

---00- - -
RECROSS- EXAM NATI ON OF SOUTHERN CALI FORNI A WATER COVPANY

BY VI CTOR VALLEY WASTEWATER RECLANATI ON AUTHORI TY

BY MR HI TCHI NGS

MR. HI TCHINGS: M. Stetson, just a couple follow up
guestions. You have spoken on your redirect regarding what
the subarea obligation is fromAto to Centro and what that
gquantity is and just exactly what the adjudication states as

to what that subarea obligation is, and | want to go back to
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this briefly.

Is the way that the subarea obligation articulated in
the adjudication to provide flows, the required base fl ows,
to the transition zone or is it to the Centro subarea?

MR. STETSON: To the Centro subarea.

MR HI TCHINGS: 1Is there any provision in the
adj udi cation that tal ks about the base flows being required
to go to the transition zone?

MR. STETSON. Yes. To the extent that they show how
much water was base flow that year, how nmuch water was
subsurface flow and what they call other water which is
usual 'y VWWRA wat er.

MR HITCHINGS: | amgoing to read to you from Page G 2
of the adjudication, the judgnent, and this is an exhibit
fromM. Gallagher's testimny. And Exhibit G which is part
of the judgment, that is the portion of judgnment that talks
or speaks to the subarea obligations and articul ates what
they are.

MR, STETSON: Yeah

MR HTCHINGS: | will direct you to Page G2 of that.

MR. STETSON: G 2, yes.

MR HI TCHINGS: | forgot you had a copy attached to
your testinony, too. G 2.

MR. KIDVMAN. G as in golf course

MR H TCHINGS: If you |ook at Subparagraph E at the
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very top, it states, "Alto subarea producers." This is
within the section articulating what the subarea obligations
are, and it states:

An average annual conbi ned subsurface flow

and base fl ow of 23,000 acre-feet per year to

the transition zone. (Readi ng.)

Do you see that |anguage there in the judgnent?

MR, STETSON:. Yes, | do.

MR. HI TCHINGS: Later on in that sanme paragraph it
st at es:

In any year Alto subarea producers shall have
an obligation to provide to the transition
zone a m ni mum conbi ned subsurface fl ow and
base flow as foll ows. (Readi ng.)

Do you see that |anguage?

MR STETSON:  Yes.

MR. H TCHI NGS: Does that, as far as you understand the
adj udi cation, indicate that the subarea obligation itself is
to provide those levels of flows to the transition zone?

MR. STETSON: That is what it says here, to provide to
the transition zone. Well, the m ni mrum anount that they
have here, is they use 80 percent of the 23,000. In other
words, if you don't have enough for the 23,000, you can have
-- the mni mum anount you nust deliver is 80 percent of the

23,000 plus. | think it is one-third of any carryover from
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any previous year. That brings you down to the 18, 400.

MR. HI TCHINGS: In any event, whatever the quantities
are, the way that it is articulated in the adjudication, at
| east under this provision, is provide those flows to the
transition zone; is that correct.

MR. STETSON: Exactly, yes.

MR HI TCHINGS: |If you have 21,000 acre-feet of surface
base fl ows nmeasured at the Lower Narrows and those |evels of
flows don't reach the Hel endal e Fault, where woul d that
wat er go?

MR. STETSON. They woul d probably be recharging the
under ground between that point and the Hel endal e Fault.

MR, HI TCHI NGS: So somewhere between Lower Narrows
through the transition zone down to the Hel endale Fault?

MR. STETSON: Right.

MR HI TCHINGS: |Is there currently any place now to
neasure surface flows at the Hel endale Fault?

MR STETSON:  Yes.

MR. HI TCHINGS: What | nmean, is there a gauge in place
that is used to currently measure surface flows at the
Hel endal e Faul t?

MR. STETSON: My recollection is that it had gauges
there in the past, but they don't |ast very |ong because
it is not a very good cross section. Wen the flood fl ows

cone along, they get w ped out. They do and can send
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hydr ographers out there and nake what we call spot
nmeasurenents. |If there is a median flow going through that
is not too deep, they can get out there in their waders and
measure it. | don't know how rmuch of that they do today,
but that is one way to do it w thout an actual stream
gauge. So you can spot fl ows.

MR HI TCHINGS: It sounds as though at |east on a
continuous basis you have a good set of data that can be
coll ected at Lower Narrows?

MR. STETSON:  Yes.

MR. HI TCHINGS: As far as getting a good sense of or
having a | arge data pool of the water surface flows through
the Hel endale Fault, there is not a great deal of data on
t hat ?

MR. STETSON: No, that is correct. M recollectionis
that at one tine there was a gauge at Hodge, but even that
gauge had to be abandoned.

MR, HI TCHINGS: So once the flows are nmeasured at Lower
Narrows and let's say you do have 21,000 acre-feet of
surface flows, there is no way to really tell at any given
time whether those flows have reached the Hel endal e Fault;
is that correct?

MR. STETSON: Yes, unless you went down there and nade
a visual observation and a nmeasurenent.

MR. HI TCHI NGS: Thank you very much.
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MR, STETSON: You're wel cone.

H. O. BAGGETT: Any other parties have?

Wth that | need to take a couple nminute break. | just
got a flash nessage here that our building is closed. W
can't go back to it. | have to find out what is going on
for tonmorrow before we decide. Let's take five mnutes.

(Break taken.)

H O BAGCETT: Let's reconvene here

State of the state buildings. | think we are going to
have to recess because | was just told our building, we wll
absol utely be | ocked out of at 5:00. | assune that m ght be
the sane for the Resources Building. Those of us who have
to get back --

This is Pete Silva, by the way, Board Menber that
st opped by.

| figure about an hour of rebuttal, 20 mnutes, 20
mnutes. | assume Victor Valley will have some rebuttal.

Is that a valid assunption?

MR. LEDFORD: | am going to need 15.

MR H TCHINGS: | would request that we have the
opportunity to present rebuttal last since it is our matter.
At this point we do not have any rebuttal, but we nay.

H. O BAGCETT: There is an hour of rebuttal and | don't
think --

MR. Yamanoto, you said you didn't have any rebuttal ?

CAPI TOL REPORTERS (916) 923-5447 632



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR YAMAMOTO:  Correct.

H. O. BAGGETT: Your case in chief, howlong will that
t ake?

MR, YAMAMOTG: | think it can be done in an hour,
dependi ng on how long the cross is. |If the
cross-exam nation is quick, we should be done in an hour.

(Di scussion held off record.)

H O BAGGETT: Let's try to reconvene at 9:00.

Exhi bi ts?

MR KIDMAN: | woul d nove the introduction of the
Sout hern California Water Agency Conpany Exhibits 1 through
11, | believe it is.

H O. BAGGETT: Any objections?

If not, they are so adm tted.

W will reconvene at 9:00 and hopefully get out of here
by noon.

We are recessed until tonorrow
""" (Hearing adjourned at 4:15 p.m)

---000---
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