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SACRAMENTQO, CALI FORNI A
THURSDAY, JANUARY 18, 2001, 9:00 A M
---000---

HEARI NG OFFI CER BAGGETT: We are back with the Victor
Val | ey heari ng.

M. Yamanoto, you are up

---000---
DI RECT EXAM NATI ON
BY APPLE VALLEY RANCHOS WATER COWVPANY
BY MR YAMAMOTO

MR. YAMAMOTO. Good norning. My nane is
Andrew Yamanoto. |'mhere on behalf of the Apple Valley
Ranchos Water Conpany.

Apple Valley is a major water producer within the
Mbj ave basin. W serve approxi mately 46, 000 | ocal
residents. Like every single menber agency of the Victor
Val |l ey Waste Water Reclamation Authority, Apple Valley has
been a nenmber, has entered into the Stipul ated Judgnent,
adjudi cating all of the parties' water rights in the area.

The Stipul ated Judgnent, which is attached as Apple
Vall ey Exhibit 3, divides the Mdjave basin into five
subareas. Two of the subareas are particularly relevant to
t hese proceedings. The first area is the Alto Subarea,
which is where the VWRA is |ocated and al so where Apple

Val |l ey Ranchos is located. The second subarea is the Centro

CAPI TOL REPORTERS - (916) 923-5447 640
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Subarea, which is i mediately downstream of the Alto
Subar ea

The Stipul ated Judgnent adjudicates a | ot of different
wat er rights anong the parties but, inportant to these
proceedings, it requires the water producers in the Alto
Subarea to provide 23,000 acre-feet of water annually to the
transition zone, that part of the Alto Subarea which borders
on Centro.

Currently, the VWARA di scharges approxi mately 9, 000
acre-feet annually into the transition zone. Under the
Judgnment, all of these discharges are counted toward the
Alto Subarea's obligation to provide water to the transition
zone.

This use of the VWWRA' s discharges towards the
obligation of the Alto Subarea is indisputably proper. No
party, including VWWRA, has disputed the legality of the use
of that water as a credit towards the Alto Subarea's
obligations. And it's very clear in the Judgrment that it's
permtted.

The use of the VWWRA's discharges as a credit towards
the Alto Subarea's obligation to provide water to the
transition zone is very fair, because if there was no VWARA
wast ewat er treatnent plant, naturally the waste waters in
the Alto Subarea would flow to the transition zone. So al

the VWWRA pl ant does is accelerate the transfer of water

CAPI TOL REPORTERS - (916) 923-5447 641
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fromAto to the transition zone by taking sone of the

wast ewater in pipes and delivering it directly to that area.
There is no difference in the anmount of water that woul d be
transferred -- just the timng

Natural ly enough, the water rights of the various
parties, especially the Alto-area parties, as is rel evant
here, was a major part of the negotiations leading to the
Sti pul ated Judgnent. Thus, in addition to creating the Alto
Subarea obligation to provide 23,000 acre-feet of water to
the transition zone, the Judgnent specifically allows water
transported to the transition zone, for exanple, by VWRA
to count as part of the water rights of Alto and to all ow
that water to be credited towards the Alto Subarea's
obl i gation.

To grant the VWWRA's petition would injure the rights
of Apple Valley Ranchos and other Alto Subarea producers in
a manner which constitutes an injury to a |legal user of
water within the plain nmeaning of Section 1702.

Granting the VWWRA petition would also injure the
rights of Centro Subarea producers as has been indicated in
the prior cases in chief. There are a nunber of Centro area
producers that have water rights that will be prejudiced by
the VWWRA' s diversion of water fromthe transition zone, one
of them being Southern California Water, which has

appropriative license pernits fromthis Board to divert

CAPI TOL REPORTERS - (916) 923-5447 642
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water fromthe river downstream of the di scharge point of
t he VWWRA pl ant .

Granting the petition will injure the water rights of
the Centro Subarea producers, just like it would injure the
rights of Alto area's producers in a manner which woul d
violate Section 1702.

However, even if you were not to consider the
Sti pul at ed Judgnent and you were to ignore the rights of the
Al'to Subarea producers, the rights of the Centro Subarea
producers would clearly be violated in a way that
contradicts Section 1702. Because, even w thout the
Judgnent, they have clearly established water rights which
allowthemto rely on the natural discharges of the Alto
Subarea and the diverted natural discharges that are
processed t hrough VWARA

Therefore, if you grant the petition, you injure the
rights of both Alto area producers, such as Apple Valley
Ranchos, and injure the rights of Centro area producers who
are downstream of the VWWRA plant. And, basically, it's
clear that the Board should reject the petition, because
t hey cannot neet the requirenents for 1702.

And with that, | would go to our direct testinony.

Good norning, M. Fudacz.

MR. FUDACZ: Good norning, M. Yanmanoto.

MR. YAMAMOTO  Coul d you pl ease state your nane for

CAPI TOL REPORTERS - (916) 923-5447 643
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the record.

MR. FUDACZ: Frederic Anthony Fudacz.

MR. YAMAMOTO And Exhibit 2 to the Apple Valley
exhibits is a true and correct copy of your résunmg; correct?

MR FUDACZ: That's correct.

MR. YAMAMOTO And is Exhibit 1 of the Apple Valley
exhibits a true and correct copy of your witten testinony?

MR FUDACZ: Correct.

MR. YAMAMOTO  And do you have any corrections to your
witten testinony?

MR. FUDACZ: Actually, | do

After hearing M. Hill's testinony, we | ooked at sone
of the figures we had used to calculate the costs involved
wi t h havi ng them nake up the di scharges that woul d be
diverted by the VWWRA, and we found that our cal cul ati on was
inerror. So | direct everyone's attention to paragraph 13
of my statement, which indicates that if all the water being
di scharged in water year 1998-'99 were diverted away from
t he channel by VWRA, that the cost to Apple Valley would be
$162, 000. That nunber is in error

We underestinmated the ambunt of that discharge, or
understated it. And the correct number should be $176, 191
But we did overstate the price. The price that we indicated
in ny testinony was $162. That should be 165. But, still,

because we had understated the di scharges, the amount stil
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i ncreases.

And then, at the end of that paragraph, | state that
the current MM charges are $171 per acre-foot of inported
water. That should be $191, with an indication by the Board
that it may go up to in the range of 225 to 228.

But with those corrections, ny testinony is accurate
to the best of my know edge.

MR. YAMAMOTO  Thank you.

Coul d you pl ease sumari ze your qualifications to give
testi mony today.

MR. FUDACZ: Well, 1've been practicing | aw now for
over 29 years, largely in the area of water and
environnental issues. Among nmy clients has been Apple
Val | ey Ranchos Water Conpany which, as M. Yananoto
i ndicated, is an investor-owned public utility in the Apple
Val | ey area.

| began representing Apple Valley Ranchos, | believe,
in 1987, and then | becane their lead attorney in 1990 in
t he Moj ave Adj udicati on.

As the lead for Mdjave -- for Apple Valley Ranchos,
rather, in that litigation, | took a very intimate role in
the negotiation of the Stipulated Judgnment and actually in
the drafting of the Judgnent. | was very nuch involved in
the creation of that vehicle, as was M. Kidman.

| also was one of the principal trial |lawers at the
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tinme that the matter was tried in -- | think it was 1995 --
in the Riverside Superior Court before Judge Kai ser

Beyond nmy representation of Apple Valley Ranchos, |
represent a whole host of water entities, entities
interested in water. Anobng ny clients include the water
masters for the upper Los Angeles River area, which is
better known as the San Fernando Basin, a water master
created by the Los Angel es versus San Fernando case. Al so,
t he Raynond Basi n Judgnent that was created by the Pasadena
versus Al hanbra case. And al so we serve as general counse
to the main San Gabriel Basin water master.

| also serve as, and have hel ped form an associ ation
of groundwat er agencies known as, curiously enough, the
Associ ati on of Groundwater Agencies. That essentially
represents all of the major groundwater managers in Southern
California, including the water masters | indicated, O ange
County Water District, Kern County Water Agency,
Tehachapi - Cunmi ngs, the Mjave Water Agency, et cetera,
et cetera.

And, finally, | amgeneral counsel to the recently
fornmed California Assenbly -- California -- Southern
California Water Caucus.

MR. YAMAMOTO  Thank you.

Coul d you pl ease summari ze your testinony.

MR. FUDACZ: Sure. |'d be happy to, just briefly.

CAPI TOL REPORTERS - (916) 923-5447 646
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Basically, 1'"mhere on behalf of Apple Valley Ranchos
because we have a concern that this petition and what this
petition may lead to will significantly harmthe water
rights that were accorded to Apple Valley Ranchos and ot her
right holders in the Mdjave River basin. And as a result of
that harm wll cause significant increases in rates to our
r at epayers.

The Judgrent, the Mjave Judgrent did a | ot of things.
It adjudicated individual water rights, but it also set up
t hese subbasins that M. Yananoto alluded to: the Alto
subbasin in which Apple Valley has its wells and where VWRA
operates; the Centro subbasin, which is inmediately
downstream of Alto, where the city of Barstow is |ocated.

And as part of that Judgnent, the Alto Subarea has an
obligation to the Centro Subarea. The right holders in Alto
have to guarantee certain nminimumflows to the Centro
subbasin as nmeasured at the Lower Narrows Gage. That nunber
was cal cul ated by engineers that participated in the
formul ati on of the Adjudication. And the nunber they
arrived at was 23,000 acre-feet per year on average. And
that excludes stormflows. |It's base flow and subsurface
fl ow.

And it is very inportant to understand that, in
cal cul ating that nunber, these engineers | ooked at historic

data, | think, going back to 1930, but included in that data

CAPI TOL REPORTERS - (916) 923-5447 647






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

t he di scharges that were nmade by VWWRA into the channe
since the inception of their operations. So, in other
words, that engineering group and all stipulating parties to
that judgnent did not |ook at those discharges as if they
were foreign water but, rather, as part of the natural water
schene in the basin. An inportant point.

The Judgrment al so does not require the curtail ment of
production in Alto to achieve these flows. That's one way
we coul d have gone about it. And, in fact, the initial
conplaint filed by M. Kidman suggested that we sinmply
curtail our production in Alto to assure that these flows
got to Centro

But in lieu of that, what was crafted was a physica
solution. A physical solution that said that if you -- if
you don't neet this mninum subarea obligation, you' re not
required to curtail production, rather, you're assessed a
makeup water assessment. And then that noney is put into a
fund that is used to buy inmported water to nake up for the
shortfall

The Judgrment is also very clear that all the right
hol ders in Alto can rely on the discharges of VWWRA to the
channel to help defray that subarea obligation. And, in
fact, since 1993, when the judgment becane operative, ny
clients and other right holders within Alto have, in fact,

been using that water, relying on that water to neet their
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subarea obligation.

And if this petition is allowed, if water is diverted

out of that channel by VWWRA clearly we will suffer a harm

We have to bring in additional water to nmake up that
differential. And I think under the plain neaning of
Section 1702 of the Water Code, harmwould then be inflicte
upon a | egal user of that water

And as M. Yamanoto has pointed out, that is a basis
in and of itself for the Board to deny this application

In addition, the Judgnent creates an obligation on
right holders in Alto and, in fact, in the whole basin to
address the needs, the water needs and other needs of
bi ol ogi cal resources in the area, including the transition
zone.

Al water production is assessed as a biol ogica
resource assessnent to create a fund for biologica
mtigation purposes. That fund is capped at a mllion
dollars. It can be accessed by Departnent of Fish and Gane
anong ot her reasons, if certain water levels in the
transition zone are not net that are specified in the
Judgnent .

My client and other right holders in Alto have relied
on these discharges by VWA to hel p neet those water
levels. And if this water is, again, diverted out of the

system our obligation for biological resource mtigation
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will be increased. Again, another harmto a | egal user of
water. It's violative of Water Code Section 1702. Anot her
reason to deny the petition.

Appl e Vall ey Ranchos really had hoped that it didn't
have to be here. And, in fact, when the petition was filed,
we did not file a protest. And the reason we didn't file a
protest was that we were informed that there was agreenent.
In fact, we participated in sone discussions |eading to that
agreenent, where VWWRA indicated that they were willing to
condition their proposed project on a condition that they
woul d continue to discharge 8500 acre-feet of water into the
channel

8500 acre-feet per year roughly approxi mates what
Ranchos and other right holders in Alto have relied upon
since the operation of the Judgnment, to defray the subarea
obligation and to deal with the biological resource
mtigation. It seenmed |like a fair conprom se, a fair way of
dealing with the conpeting interests here.

And | guess our concern about the true intent of VWARA
i s sonewhat hei ghtened when they seemto have backed away
fromthat proposed stipulation. And particularly in |ight
of the fact that the testinmony during these proceedings
makes it quite clear that they indicate that they can neet
that 8500 acre-feet obligation and still do this project and

other projects that they claimto be the only ones on their
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agenda.

So | guess | would suggest, first, that if
M. Hitchings is willing to stipulate to that nunber, we can
all go hone right away.

But if he's not, that if this Board has any
inclination to grant the petition, that it do so only on the
condition that they continue to guarantee that 8500
acre-foot discharge into the channel. Oherwise, it's clear
that my client and other right hol ders who have rights under
1702 will be injured.

And that's all | have.

MR. YAMAMOTO  Thank you.

Appl e Vall ey would nove that the exhibits it has
al ready submitted be introduced into evidence.

H. O. BAGGETT: Any objection?

MR. HI TCHI NGS: No objection.

H O. BAGGETT: They're adnmitted.

MR. YAMAMOTO  Thank you.

H O BAGGETT: M. Hitchings?

MR. H TCHI NGS: Thank you.

---000---
CROSS- EXAM NATI ON BY
VI CTOR VALLEY WASTEWATER RECLAMATI ON AUTHORI TY
BY MR, HI TCHI NGS

MR. H TCHI NGS: Good norning, M. Fudacz.

CAPI TOL REPORTERS - (916) 923-5447 651
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MR. FUDACZ: Good norning, M. Hitchings.

MR. H TCHI NGS: Andy Hitchings for VWWRA

M. Fudacz, to your understanding, is VWWRA a party to
t he Adj udi cation?

MR FUDACZ: It's -- it is not, but all of its
constituent nmenbers are.

MR H TCHI NGS: But VWWRA, as a separate legal entity,
is not a party to the Adjudication; is that correct?

MR FUDACZ: Correct.

MR. H TCHI NGS: Thank you. |Is there any term or
condition in the Adjudication that requires VWWRA to
continue discharging at any |evel of discharge?

MR. FUDACZ: By operation of law, | believe there is.

MR. H TCHI NGS: And what do you nean "by operation of
law'? There's a termin the Adjudication?

MR. FUDACZ: | believe if you |look at Exhibit G
paragraph 3, you will see that -- well, let's look at it.

MR. YAMAMOTO  And just to clarify, you mean Exhibit G
to our Exhibit 3?

MR. FUDACZ: To the Mbjave Adjudication which
M. Hitchings was referring to.

Exhibit 3 -- or Exhibit G paragraph 3, tal ks about
other water that nay be credited to a subarea obligation
And that includes water conveyed and di scharged across the

boundary. In this case, the Lower Narrows Gage going into
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the transition zone. That was intended to allow right
holders in Alto to rely on the di scharges of VWWRA to neet
t hat subarea obligation

MR, HI TCHINGS: To be credited for that subarea
obl i gation?

MR FUDACZ: Correct.

MR, HI TCHINGS: But there is no -- VWWRA as a
separate |legal entity that discharges its effluent, is not
subject to the terns of this Judgnent, is it?

MR FUDACZ: Well, the issue to ne is are we a |l ega
user of this water? And under 1702, if you discontinue your
di scharges, are we harned? | think this provision nakes
quite clear that we are a |l egal user of that water. And if
you divert the water away so it can't be credited to that
obligation, we are, indeed, harmed within the neani ng of
1702.

MR. HI TCHINGS: | understand that that's your
interpretation of 1702. But that wasn't ny question

My question was whether VWWRA is subject to the terns
of the Judgment.

MR FUDACZ: Well, | think --

MR H TCHI NGS: As a party.

MR. FUDACZ: Well, not as a party. But | think you've
got to understand that, you know, the water that finds its

way into the VWRA's plant, only finds its way in there
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because it's produced by right holders to water in the Alto
Subarea, folks that stipulated to the Judgment.

MR, H TCHINGS: | understand that --

MR. FUDACZ: They stipulated that they had no water
rights and were producing no water that finds its way to the
VWRA.  VWWRA woul d be out of business. So anyway --

MR H TCHINGS: | understand that. That really isn't
clarifying the answer to the question. M question was
simpl e: whether VWWRA, as a party, is subject to the terns
of the Judgment. And it's yes or no.

MR. FUDACZ: Well, they aren't a party.

MR H TCHI NGS: Ckay.

MR, FUDACZ: That's true.

MR. H TCHI NGS: And does the court in the Mjave
Adj udi cati on have jurisdiction over VWWRA, given that VWWRA
is not a party to the Judgnent?

MR. FUDACZ: Well, it certainly has jurisdiction over
the water that flows into its plant.

MR. HI TCHI NGS: But does it have jurisdiction over
VWRA as a party --

MR. FUDACZ: Not as a separate entity.

MR H TCH NGS: Ckay. Thank you.

Does Apple Vall ey Ranchos put to beneficial use any of
the water that VVWARA di scharges?

MR. FUDACZ: Yes.
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MR. H TCHINGS: So does it apply that water for any
type of beneficial use?

MR FUDACZ: You bet.

MR. H TCHINGS: GCkay. What is the beneficial use that
they put it to?

MR. FUDACZ: Essentially, they put it to beneficial
use in recogni zing the downstream water rights.

MR. HI TCHI NGS: But --

MR. FUDACZ: Rights that VWRA, absent this Judgnent,
woul d have to recogni ze

So, | mean, the water is being used. Essentially, we
didn't create the subarea obligation out of the goodness of
our heart. W did it because we were conpelled to recognize
t hese downstreamrights.

MR. H TCHINGS: Well, what is the recognized
beneficial use? Is it being used for irrigation?

MR. FUDACZ: |It's being used for all of the uses of
wat er .

MR. HI TCHINGS: By Apple Valley Ranchos? |Is Apple
Val | ey Ranchos diverting the water that VWARA di scharges,
for irrigation purposes?

MR. FUDACZ: It is using that water to neet
obligations to Centro downstream users that use it for
domesti c purposes, for irrigation purposes, for recreationa

purposes. All Kkinds of uses.
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MR. H TCHINGS: That's not nmy question. M question

is: Is Apple Valley Ranchos diverting the water that VWRA

di scharges and applying it for irrigation purposes?

MR. FUDACZ: |It's not diverting the water for
irrigation purposes, no.

MR. HI TCHINGS: 1Is Apple Valley Ranchos diverting any
of the water that VWWRA di scharges?

MR. FUDACZ: It's not diverting the water, no.

MR. H TCHINGS: GCkay. |In paragraph 5 of your witten

testinmony, you refer to a conmtnent in referring to the MOU

that had been executed between VWWRA and Fish and Gane to
di scharge 8500 acre-feet of treated wastewater

Do you see that statenent in there?

MR. FUDACZ: Yes, | do.

MR. H TCHI NGS: And you have referred, during your
sunmary of the testinony regarding that, | think you
referred to it as a stipulation

Do you recall just testifying to that?

MR, FUDACZ: Right.

MR HI TCHINGS: Now, that's attached as Exhibit 4?

MR. FUDACZ: Yes.

MR. H TCHINGS: Are you aware of the conditions
associ ated with the provisions?

MR. FUDACZ: I'll grant you there are conditions, and

I'"mnot contesting your right to continue with your petitio
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under these circunmstances. M only point is it strikes ne
all of the testinony you' ve put on indicates that you think

it's well within your means to continue to discharge 8500

acre-feet there. And ny only question is: |If that's the
case, and you're willing to conmmt to it, we can all go
hore.

MR H TCHINGS: Well, let's read one of the conditions

to paragraph 3-A of that MOU that had been deterni ned
bet ween Fi sh and Ganme and VW\RA

MR. FUDACZ: 3-A?

MR H TCHINGS: If you |look at paragraph 3-A. This is
on Page 3.

MR. FUDACZ: Ckay.

MR H TCHINGS: And this will continue on to Page 4.

It says: "VVWWRA shall continue to discharge not |ess
than 8500 acre-feet annually and not |ess than 18 acre-feet
per day of treated wastewater." And then it goes to
"Subject to the follow ng conditions."

And the first condition is in the event that the |eve
of inflows is not sufficient to create that |evel of
di schar ge.

The second condition is if VWWRA is enjoined or
restrai ned by a higher entity that has jurisdiction to do
t hat .

MR. FUDACZ: Ckay.
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MR, HITCHINGS: And the third is in the event that
VWRA i nmpl enents, in accordance with other applicable | ega
and regul atory requirenents, one or nore reclainmed water
reuse projects.

So, based upon that condition of the Menorandum of
Understanding, is it correct to state, or do you understand
that VWWRA was not comritting in perpetuity to an 8500
acre-feet annual |evel of discharge?

MR. FUDACZ: M understanding was that you conmmitted
toit for this project. |If you were going to consider othe
projects, that you would re-engage DFG and hopefully others
that are concerned with your discharges, such as ny client,
and woul d work out sonething appropriate under those
ci rcunstances. | agree.

MR. H TCH NGS: And do you have any understandi ng as
to whether VWRA was willing to enter into this Menorandum
of Understanding with Fish and Gane in order to potentially
avoid a hearing in this matter?

MR. FUDACZ: | -- you never shared to me your
intention, so | don't know.

MR. H TCHI NGS: GCkay. Let's |look at paragraph 18.

This is on Page 7 of the agreenent. And if you look at the

triple little "i" it talks about the ability to term nate
the agreenent in the event that an order conditionally

di smissing the protest within 60 days of the date first
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witten above.

Do you see that provision in there?

MR. FUDACZ: Yes.

MR HITCHINGS: Sois it fair to state that VWWRA did
not enter into a perpetual commitnent to di scharge 8500
acre-feet pursuant to the terms of the agreenent?

MR. FUDACZ: | agree it was not perpetual, but it was
certainly a coomtnment as to this particular petition, and
envi si oned further discussions and, hopefully, a rationa
approach to what their conmitment might be in perpetuity for
the foreseeable future

MR. H TCHINGS: In paragraph 11 of your witten
testinmony, you state that Apple Valley Ranchos and others
have used the VWWRA discharge to fulfill a substantial
portion of the Alto Subarea's obligation to provide water to
the transition zone.

MR. FUDACZ: Correct.

MR. H TCHI NGS: During your summary of your witten
testimony, you were referring to the subarea obligation to
provi de base flows to the Centro Subarea.

Do you recall stating that?

MR FUDACZ: As neasured --

MR, H TCHI NGS: At the Lower Narrows.

MR, FUDACZ: -- at the Lower Narrows.
MR

HI TCHI NGS: Correct.
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MR. FUDACZ: Yes.

MR H TCHINGS: In your witten testinony you have, as
| just stated, "to the transition zone," that that's the
subarea obligation?

MR. FUDACZ: The subarea obligation is neasured at the
Lower Narrows, which is the comencenent of the transition
zone.

MR. H TCHI NGS: How does the Adjudication articulate
the subarea obligation? Does it articulate it as, and is it
under the specific wording of the Adjudication: "to the
transition zone," or "to the Centro Subarea"?

MR. FUDACZ: Well, it is an obligation that's neasured
at the Lower Narrows Gage for the reasons | think
M. Stetson articulated, that there wasn't any conveni ent
nmeasuring point at the Hel endale Fault, which is the
boundary between the two subareas.

It also contenplated that certain water |evels would
be set by MM in the transition zone, and those would be
mai ntained to facilitate the transfer, the carriage of the
wat er that passed the Lower Narrows Gage on towards Centro.

MR. HI TCHI NGS: And have those groundwater |evels been
establ i shed and mai nt ai ned?

MR. FUDACZ: To ny know edge, MM has not set those
levels yet. That's a task that renains to be acconpli shed

by the water master --
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MR. H TCHINGS: Do you have any --

MR. FUDACZ: -- under the Judgment.

MR H TCHINGS: |'msorry.

Do you have any other understanding as to why they
haven't been established yet?

MR, FUDACZ: | don't know.

MR HTCHINGS: |If you look at the specific wording of
Exhi bit &, the Mjave Adjudication -- and this is |ooking
at Exhibit 3 of your testinony -- on Page & it's
subparagraph E, that's the provision of the Adjudication
that specifically articulates what the Alto Subarea
obligation area is.

MR. FUDACZ: Excuse ne. Wat page are you readi ng?

MR H TCHINGS: I'msorry. Page (.

MR. FUDACZ: And what subparagraph?

MR HI TCHINGS: This is the first paragraph
subparagraph E, at the top

MR. FUDACZ: Ckay. Yes.

MR. HI TCHINGS: That provision is the provision in the
Judgnent that specifically articulates the Alto Subarea
obligation; is that correct?

MR FUDACZ: Well, the whole -- that whole
subpar agraph does, yes.

MR HTCHINGS: Right. And inthat it refers to -- if

you |l ook at the first sentence: "An average annual conbined
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subsurface flow of 23,000 acre-feet to the transition zone"
is that correct?

MR, FUDACZ: That's correct.

MR H TCHINGS: And later on, it says -- the |ast
sentence in that paragraph is: "An obligation to provide to
the transition zone a m ni mum conbi ned subsurface flow and
base flow as fol l ows. "

And then it tal ks about the different conditions; is
that correct?

MR. FUDACZ: Correct. But | think you also have to
read that in conbination with paragraph 2 that tal ks about
the obligation for transition zone repl acenent water

MR. HI TCHINGS: | understand that. And you probably
have to read it in conbination with the definition of
subarea obligation in the beginning of the Judgment, which
is on Page 11, | believe.

I"'msorry. Page 13. And that's subparagraph JJ, at
the -- near the top of the page. And that defines subarea
obligation as the average annual anount of water that a
subarea is obligated to provide to an adjoi ni ng downstream
area or the transition zone. And then deleting or omtting
the rest until "as set forth in Exhibit G"

MR FUDACZ: Correct.

MR. H TCHINGS: In paragraph 11, when you state that

Appl e Val l ey Ranchos has used VWMRA - -
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MR. FUDACZ: W are going back to where?

MR H TCHINGS: |1'msorry. Paragraph 11 of your
witten testinony.

Thank you for clarifying that.

When you state that Apple Valley Ranchos has used
VWRA di scharges, again, you're not asserting that Apple
Val | ey Ranchos is consunptively using those discharges, are
you, Apple Valley Ranchos as an entity?

MR. FUDACZ: As an entity, no. But it's certainly
utilizing them as provided under the Judgnent.

MR. H TCHI NGS: But you're not putting any of those
di scharge quantities --

MR. FUDACZ: W are not taking that water and putting
it into our systemand serving it to our custoners, no.

MR H TCHINGS: GCkay. |In referring to paragraph 13 o
your witten testinmony, and you had indi cated sone
corrections --

MR FUDACZ: Unh- huh.

MR HI TCHINGS: -- earlier this norning --

MR. FUDACZ: Correct.

MR. HI TCHINGS: -- regarding the price amount and the
per - acre-foot numnber.

Those nunbers are based upon a cal cul ati on that
assunes all of the water that VVWWRA di scharges woul d no

| onger be di scharged?
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MR, FUDACZ: That's correct.

MR. H TCHINGS: So that would be approximtely 9, 000
acre-feet annually?

MR, FUDACZ: For this calculation it was 8,744
acre-feet total. Qur percentage of the rights is
13 percent. So our responsibility would be essentially
1,136 acre-feet.

MR. HI TCHINGS: And this project, though, is only for
a maxi num of 1680 acre-feet; is that correct?

MR. FUDACZ: Yeah. | understand that. |If you told ne
that this was the only project that you were ever going to
do, we wouldn't be here today. Qur concern is your
unwi | I ingness to stipulate to sone mnimumflow in the river
gives rise to sone suspicion that you have other projects in
mnd that might essentially elinmnate this discharge from
the river, or lead to a situation that the base flow woul d
be decreased markedly into the transition zone.

MR, H TCHINGS: To the extent that VWWRA in the future
does decide to undergo other projects, do you agree that
they would be still subject to their own separate
environnental regulatory review?

MR. FUDACZ: | agree, yes.

MR H TCHINGS: Did you do a calculation as to what
the potential cost would be assum ng the nmaxi num anount of

water petitioned for in this proceeding, which is 1,680
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acre-feet?

MR FUDACZ: | could do it with a calculator if I had
one. | think it's in the real mof --

MR, HITCHINGS: | don't need that.

MR. FUDACZ: -- $60,000, sonething like that.

MR. HI TCHINGS: |In paragraphs 14 and 15 and during
your summary this norning, you had -- you referred to an
injury to Apple Valley Ranchos as a | egal user of water
that's contenplated within the neaning of Water Code Section
1702. Do you recall that testinony?

MR FUDACZ: | do.

MR H TCHINGS: 1Isn't the exact |anguage of Section
1702: "any | egal user of the water involved"?

MR. FUDACZ: "Any |egal user of the water involved,"
yes.

MR. HI TCHINGS: Are you aware of any judicial or State
Board decisions that treat economic injury as injury to any
| egal user of water?

MR. FUDACZ: Um well, | don't -- you know, | don't
think we're tal ki ng about economic injury. W're talking
about a physical solution that translates an injury to a
water right into an anpunt of noney that's used to buy water
to make up for water that we woul d have been deprived of if,
let's say, inported water were not avail abl e.

So it's not economic injury. |It's a direct injury to
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our water right.

MR H TCHINGS: GCkay. Well, then, let's think of it
this way. |If the petition is granted, will Apple Valley's
right to punp and divert water be inpacted?

MR. FUDACZ: Yes.

MR H TCHINGS: How will it be inpacted?

MR. FUDACZ: It will be inpacted because of -- by
virtue of the physical solution in |ieu of reducing our
punpi ng, whi ch woul d have been required w thout the physica
solution, to assure the flows to Centro to nmeet their water
right clains, we are going to be forced to pay additiona
assessment to buy inmported water to bring into the systemto
make up for that differential

MR. H TCHI NGS: GCkay. Let ne rephrase that.

It's -- will it physically inmpact your ability, Apple
Val | ey Ranchos' ability to punp water at its present points
of diversion?

MR. FUDACZ: Well, that's a consequence of the
physical solution to the judgment, not the matter of the
i njury.

The physical solution to the judgnent translates an
injury to water right here to a dollar amount that's used to
bring in inported water.

MR, HI TCHINGS: | understand that.

MR. FUDACZ: But under the physical solution, what
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happens is we're assessed additional amunts to buy water
for makeup water to nmeet the needs of the downstream users.
And, essentially, we are standing in the shoes of these
downstream right holders who, if the Judgnent were ignored,
your plant would have to deal with them And so, rather
than you dealing with them we're forced to deal with them

MR H TCHINGS: M question was: WII it inmpact your
physical ability to divert the naxi mum quantity of water
that you woul d otherwi se divert in the absence of this
petition?

MR. FUDACZ: No, because of the physical solution.

MR HITCHINGS: And will it affect the quality of
wat er that the Apple Valley Ranchos woul d ot herw se divert
in the absence of this petition?

MR. YAMAMOTO  Cbjection. There is no evidence in the
record that Apple Valley Ranchos is diverting water, as
opposed to pumnpi ng groundwater.

MR. H TCHINGS: Let nme use a different phrase or term
And when |'ve been saying the word "diverting," |I'musing
that to refer to punping water as in the manner that it
produces groundwat er.

Was it your understanding in these questions that |
was referring to Apple Valley's ability to punp water under
its rights to produce groundwater?

MR. FUDACZ: Well, you know, you used the term
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"divert" a nunber of times. And | responded in the way that
peopl e typically do when you're asked the question about
diverting water. | didn't construe that to nmean punpi ng

gr oundwat er .

MR HITCHINGS: So to the extent that | was asking
about diversions, | was referring to your ability, Apple
Val | ey Ranchos' ability to punp or produce groundwater.

Do you understand that?

MR, FUDACZ: Well, now | do.

MR. H TCHI NGS: Wbuld your answers have changed?
Because | can go through the questions again.

MR FUDACZ: | don't renenber.

MR. H TCHINGS: Well, why don't we do this again,

t hen.

Woul d Appl e Valley Ranchos' ability to produce
groundwater and -- well, let nme rephrase this.

If VWWRA' s petition is granted, will Apple Valley
Ranchos still be able to produce the naxi mum anount of

groundwater that it would have otherw se been able to
produce in the absence of this petition?

MR. YAMAMOTO  (Cbjection. It's an inconplete
hypot hetical. It's unclear whether M. Hitchings is asking
hypot hetically will there be groundwater available in the
subarea to allow production. |It's unclear what nmaxi nrum he's

referring to, whether he's referring to the Free Production
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Al'l owance under the Stipul ated Judgnent.

H O. BAGGETT: Sustained. Can you rephrase it.

MR HI TCHINGS: | amjust asking a sinple question
whet her by granting this petition, whether that will have
any effect on the -- the petition itself being granted will
have any effect on the groundwater that Apple Valley Ranchos
woul d ot herwi se be able to punp and produce.

It's a pretty sinple question.

MR. YAMAMOTO  And you're asking physically if there
will be an inmpact on the groundwater Apple Valley is
punpi ng?

MR. H TCH NGS: Correct.

MR, YAMAMOTG: M. Fudacz hasn't been offered as a
hydr ogeol ogi st testifying about the physical presence of
groundwater in a subarea

But if you want to answer --

MR. FUDACZ: The only way | can answer it is the
physical solution. One of the cornerstones of our Judgnment
was that we were going to allow everyone to punmp to neet
their needs. W weren't going to conpress this systemto
conformto the water rights. W were going to allow people
to punp above their water rights, and the notion was to find
i mported water, to bring it into the systemto nake up for
what was produced above the natural yield of the system

In that context, | think the Judgment contenpl ates
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that any producer can produce whatever they need fromthe
ground to nmeet their needs, subject to all of the provisions
of the judgment.

So | think, in that sense, the answer to your question
is yes. | think.

MR. HI TCHI NGS: The question is whether if this
petition is granted, whether that is physically going to
constrain Apple Valley Ranchos from punpi ng the maxi num

quantity of water that it would ot herw se punp?

MR. FUDACZ: | don't know the hydrogeol ogy. But given
that physical solution, |I don't think there is any
constraint on anyone, anytime, if they are willing to pay to

bring the water in to make up for what they overproduce.

MR. H TCHI NGS: GCkay. Thank you.

G ven that response, is it fair to say that the injury
that Apple Valley Ranchos is clainmng in this proceeding is
an econom c injury?

MR. FUDACZ: No.

MR. HI TCHINGS: But the injury that Apple Valley
Ranchos is claiming in this proceeding is not an injury that
i nvol ves its physical ability to punmp or produce
groundwater, is it?

MR FUDACZ: Well, I've tried to explain this to you.
That's only because we set up a system and we have a water

master that could bring in inported water.
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But for that physical solution that you seemto |like
torely on when it benefits you. But, you know, you kind of
di vorce yourself fromit when it doesn't.

| mean, if we didn't have that Judgnent and the
physi cal solution, what woul d happen is we woul d have to
reduce our production, you know, inpair our water right to

neet the obligation to the downstream users.

The physical solution -- the way physical solutions
work -- tries to avoid that kind of deleterious result. But
it's an injury to our water right. |It's not an econonic

injury. The econonics is translated into an assessnent that
allows us to buy water to make up for --

H O BAGGETT: That's a sinple yes or no question

MR. H TCHI NGS: That wasn't my question. And | nove
to strike that |engthy discourse or discussion on that.

My question was whether it inpacted your physical
ability to divert the quantity of water that you would
otherwise -- to punp or produce the quantity of water that
you woul d ot herw se punp and produce.

MR. FUDACZ: | think I've answered that question

Because of the physical solution, no. But but for the
physi cal solution, yes.

MR H TCHINGS: And VWWRA is not a party to the
Judgnment that inplenents this physical solution; is that

correct?
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MR. FUDACZ: VWWRA itself is not a party.

MR. H TCHINGS: GCkay. You had in your summary of your
testinmony earlier this norning had tal ked about the
bi ol ogi cal assessnment fund.

MR. FUDACZ: Yes.

MR. H TCHI NGS: And you had tal ked about the
obligations to provide assessnments -- each of the
groundwat er producers -- to that fund on an annual basis?

MR. FUDACZ: Capped it at a million dollars. O in
1993 dollars. | don't know what it is now |It's sonething
above a mllion dollars.

MR. H TCHI NGS: But the assessnment that any specific
groundwat er producer would pay, would be based upon that
groundwat er producer's exercise of its Free Production
Al l owance; is that correct?

MR. FUDACZ: No.

MR HI TCHINGS: |If a groundwater producer produces
nore water, does that result in that groundwater producer
payi ng a hi gher assessnent?

MR. FUDACZ: Yes.

MR. HI TCHINGS: GCkay. That's all the questions | have
for now Thank you.

MR. FUDACZ: Thank you

H O BAGGETT: M. Murray?

---000---
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CROSS- EXAM NATI ON
BY STATE OF CALI FORNI A DEPARTMENT OF FI SH AND GAME
BY M5. MJURRAY

M5. MURRAY: Good norning, M. Fudacz.

MR. FUDACZ: Good norni ng.

M5. MURRAY: |'m Nancee Murray, staff counsel for the
Departnment of Fish and Gane. | have just a few questions
about --

MR FUDACZ: Sure.

M5. MURRAY: -- Apple Valley Ranchos' Exhibit 4, the
MU you referred to in your testinony.

MR HI TCHINGS: Could we make sure the mic is on. [|I'm
having a hard tinme hearing.

H O BAGCETT: | don't think mne is either.

M5. MURRAY: M. Fudacz, in your testinony you
referred to Apple Vall ey Ranchos' early participation in the
negotiation for this MU Do you recall that?

MR, FUDACZ: | recall that.

M5. MURRAY: And you said it was your inpression that
VWWRA had committed 8500 for this project but that there
woul d be ot her discussions for future projects.

MR FUDACz: Wwell, frankly, based upon our
di scussions, we were tal king about an 8500 commtnent. And,
frankly, | didn't realize that commtnent that | thought it

was involving was conditioned in the way it was until | read
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the Menp of Understandi ng.

M5. MURRAY: Ckay. And in your VWWRA -- your Apple
Val | ey Ranchos' Exhibit 4, paragraph 4, could you pl ease
read the first sentence out |oud. Paragraph 4, entitled
"Good- Fai th Di scussi ons Regarding" --

MR. FUDACZ: There's two paragraph 4s.

M5. MJURRAY: Sorry.

MR. FUDACZ: That's on Page 4, then?

M5. MJURRAY:. Page 4, yes.

MR. FUDACZ: "The Good-Faith D scussions Regardi ng
Potential Future Projects.”

M5. MURRAY: It's the first sentence past that.
Sorry.

MR. FUDACZ: GCkay. "VWWRA and DFG w Il imediately
engage in good-faith discussions to devel op nutually

agreeabl e strategies to address future reclai ned water

projects by VWWRA that nmay result in decreased di scharge by

VWRA to the Mjave River."

M5. MURRAY: And you nentioned that Apple Valley

Ranchos, while this was not a perfect agreement or MOU, was

willing to accept the 8500 as a conproni se?
MR FUDACZ: Yes.
M5. MURRAY: Was it your inpression, based on Apple

Val | ey Ranchos' participation in the MU, that it was a

conprom se on all sides, that 8500 wasn't necessarily what's
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necessary to protect the public resources, it wasn't exactly
what VWWRA wanted to do, but it was a conprom se?

MR. FUDACZ: dearly, based upon the discussions and
neetings that | attended, DFG 1 think, nade that quite
cl ear.

M5. MURRAY: Ckay. Thank you.

No further questions.

H O BAGCETT: M. Ledford?

---000---
CROSS- EXAM NATI ON
BY JESS RANCH WATER COVPANY
BY MR LEDFORD

MR. LEDFORD: Good norning, Fred.

MR. FUDACZ: Good norning, Gary.

MR. LEDFORD: Is it your understanding that all of the
water in the Mjave River basin is adjudicated water?

MR. FUDACZ: That's ny understanding. That's what it
says.

MR. LEDFORD: And were you a part of the Attorneys'
Drafting Conmittee?

MR FUDACZ: Yes, | was.

MR. LEDFORD: Was the City of Victorville represented
on the Attorneys' Drafting Comittee?

MR. FUDACZ: | believe they were.

MR. LEDFORD: And is the City of Victorville one of

CAPI TOL REPORTERS - (916) 923-5447 675






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

t he menber agenci es of the VWVWRA?

MR. FUDACZ: Yes, they are.

MR, LEDFORD: And is the town of -- was the town of
Appl e Vall ey represented on the drafting committee?

MR. FUDACZ: Yes.

MR. LEDFORD: And is the town of Apple Valley one of
menber agenci es of the VWRA?

MR. FUDACZ: Yes.

MR. LEDFORD: And was the City of Hesperia represented
on the drafting committee?

MR. FUDACZ: Yes.

MR. LEDFORD: And is the City of Hesperia one of the
menber agenci es of VVWRA?

MR. FUDACZ: Yes.

MR. LEDFORD: And was the County of San Bernardino
represented on the drafting comittee?

MR. FUDACZ: Yes.

MR. LEDFORD: And is the County of San Bernardi no one
of the nenber agencies of the VWRA?

MR. FUDACZ: Yes.

MR. LEDFORD: 1Is there any question in your mnd that
each of those nenber agencies had full and conplete
know edge of all of the activities of adjudicating the water
rights in the Mjave River basin?

MR H TCHINGS: bjection. | don't think that
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M. Fudacz is qualified to speak to the mnd frame and
i ntentions of those four separate entities and what their
intentions were in drafting the Adjudication

H O BAGGETT: | would sustain that. Can you --

MR. LEDFORD: That wasn't really my question. M
guesti on was whether or not they were inforned.

H O. BAGGETT: \Whether they were inforned.

MR. FUDACZ: You know, they participated in the
di scussions. They participated in the drafting. There were
nunerous, nunerous neetings. And they ultimtely signed on
to the Stipulation.

| think M. Hitchings is right. | don't know what was
goi ng through their ninds except to the extent they
articul at ed.

MR. LEDFORD: Well, the question that seems to cone
around is that VWRA is not a party. Does the Judgnent
envision that there will be new parties to this Adjudication
as tinme goes on?

MR. FUDACZ: That's a possibility.

MR. LEDFORD: 1'd like to structure a hypotheti cal
t hat soneone cones to the Victor Valley and purchases 100
acres of property without a water right; and drills a well;
and begins to farmthat 100 acres; and uses 700 acre-feet of
wat er .

Woul d that person be a party to the Adjudication?
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MR. YAMAMOTO: (Cbjection. Relevance. And it's an
i nconpl et e hypot heti cal

MR. LEDFORD: Ckay.

H O BAGCGETT: | would sustain that.
MR LEDFORD: 1'Il try to define the hypothetical a
little nore.

The hypothetical first is that a party acquires a
hundred acres, who is not a party to the Adjudication. That
party then drills a well. And that -- that -- | don't want
to use the word "party." That individual drills a well and
conmences production in the use of water on the hundred
acres of property.

What then happens under the Adjudication?

MR. FUDACZ: There is a provision in the Judgnent that
requires the water master to go and sue any person engaged
in unauthorized utilization of water. Depending on the
out come of that kind of lawsuit, the party could be brought
into the Adjudication or not.

MR. LEDFORD: Aren't there provisions for injunctive
relief within that Adjudication?

MR. FUDACZ: Yeah. The problem though, is that the
Adj udi cation is an in persona adjudication. It's not in
rem And you'd have to -- you have to sue the party and
bring theminto the stipulation or under the Judgnent in

some fashion. The Court has to assert jurisdiction over it.
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MR. LEDFORD: And would the sane be true for a party
that had a change of use?

MR FUDACZ: |If there's a party to the judgnent that
changes its use, that party is already subject to the
provi sions of the Judgment.

MR. LEDFORD: You said that you had a high degree of
suspi ci on about the Menorandum of Understanding. You were
here for the first set of hearings in Decenber; is that
correct?

MR. FUDACZ: Yes.

MR. YAMAMOTO  (Cbjection. It misstates prior
testimony. The suspicion was as to the intent of the VWARA
Not as a suspicion as to the MOU.

MR, LEDFORD: Wth that clarification on the intent of
the VWWRA, was that suspicion sonewhat hei ghtened when the
VWRA proposed to the Departnent of Fish and Gane to set
asi de between 500 acre-feet of water for them under sone
kind of an option agreenent to sell that water to then?

MR. H TCHINGS: Objection. That misstates the nature
of the MU, and assumes facts not --

H O BAGGETT: Yeah.

MR HTCHINGS: -- in the MOU

H O BAGGETT: | would sustain that. Can you --

MR. LEDFORD: The question is -- well, okay.

Was there an offer nade to the Departnent of Fish and
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Gane, to the best of your know edge, during these
pr oceedi ngs?

MR. FUDACZ: | recollect sonmething along the Iines you
just said. | don't know all the paraneters of what that
offer entails.

My concern frankly arises fromthe fact that they put
up a nunber of exhibits that seemed to show that they will
have plenty of water to neet this 8500 acre-foot condition
that has been agreed to and still nmeet all of their project
goals. And yet they're unwilling, apparently, to commt to
continue to discharge that anmount.

That was the basis. | nmean, it wasn't based upon that
of fer.

MR. LEDFORD: Have you had any discussions with VWARA
or with Apple Valley Ranchos in relation to directly
pur chasi ng water fromthe VVWRA?

MR FUDACZ: MNone that |'m aware of.

MR. LEDFORD: Are you aware of any public neetings
where VWWRA has di scussed that possibility with nmenber
agenci es?

MR. FUDACZ: Only fromthe testinony, | think, of
M. Gallagher. And maybe M. Hill alluded to it also.

MR. LEDFORD: That's all the questions | have.

H O BAGGETT: M. Kidman?

MR. KIDMAN:  Thank you.
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CROSS- EXAM NATI ON
BY SOUTHERN CALI FORNI A WATER COWVPANY
BY MR Kl DVAN

MR. KIDVAN. Good norning, M. Fudacz.

MR. FUDACZ: M. Kidman.

MR. KIDVAN. M nane is Art Kidman, counsel for
Sout hern California Water Conpany.

M. Fudacz, you testified that you were involved in
the Mojave River Adjudication fromthe outset; is that
right?

MR, FUDACZ: That's correct.

MR. KIDMAN:  Now, are you familiar, then, with the

clains to water rights that persons and entities downstream

of the discharge point of VWWRA clainmed in that litigation?

MR FUDACZ: Um it's been a while, but | do renenber

their clains. | think, in fact, you're quite aware of them

MR. KIDVAN:  Were there clainms to overlying water
rights?

MR, FUDACZ: There were.

MR. KIDMAN:  And clains to riparian water rights?

MR, FUDACZ: There were.

MR. KIDVAN:  And were there clains to water rights
licensed to appropriate fromthe State Water Resources
Control Board?

MR FUDACZ: There were.
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MR. KIDMAN.  And in your experience in a wide variety
of water right cases, do those clains appear to have
validity?

MR. FUDACZ: You know, | represented Alto producers.
So, | mean, it's not like we gave the water away. W had a
negoti ati on, we consi dered everything, and what cane out of
that was a subarea obligation of 23,000 acre-feet. It
was -- so to that extent, | mean, they obviously had
credibility. O | don't think anyone was in the nood to
gi ve water away.

MR. KIDVAN.  Then, hypothetically speaking, if this
Judgnent, of which VWMRA is not a party, were not in
exi stence, in your view, would there still be I|egal water
users downstream from VVWRA?

MR. FUDACZ: Certainly ones vigorously claimnng that
they have water rights.

MR KIDMAN:  And in your view, if there is |less water
bei ng di scharged fromthe VWRA pl ant under those
circunstances; that is, no judgment, would the reduction in
di scharge affect or injure those |egal water users?

MR. FUDACZ: Al | can say is, in ny view, given this
system -- and we're not tal king about foreign water. W're
tal ki ng about water that's natural water in this system-- |
don't think that VWWRA, even if there was no Judgnent at

all, could operate that plant in derogation of downstream

CAPI TOL REPORTERS - (916) 923-5447 682






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

rights. | nean, sinply having water right hol ders produce
water, put it through a treatnent plant, doesn't give those
folks the right to ignore the downstreamright hol ders

cl ai ms.

MR. KIDMAN:  Are you aware that the Mbjave River is a
fully appropriated stream systenf

MR. FUDACZ: That's mny understandi ng.

MR, KIDVMAN: So the State Water Resources Control
Board has said there's no nore water avail able for that
syst enf?

MR. FUDACZ: That would be the inplication of their
decl aration, yes.

MR. KIDVMAN. And, again, in the absence of the
Judgnment, does that indicate that parties would be injured
if there is an additional use of water in the systen?

MR. FUDACZ: That would seemto indicate that, yes.

MR. KIDMAN:  Finally, we have a | egal expert here that
we can ask a couple of |egal questions of.

MR. FUDACZ: Do | need to state nmy hourly rate?

MR. KIDMAN: Is it your understanding that the concept
of reasonable and beneficial use is a predicate to all water
rights in California?

MR, FUDACZ: It seens to be what the Constitution
says.

MR KIDVAN: And reasonabl e and beneficial neans two
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different things; right?

MR. FUDACZ: Yes.

MR. KIDVAN. So, just |ooking at the beneficial part,
is it your understanding, again in your w de experience,
that in-streamuses of water to pronote riparian vegetation
is a beneficial use of water?

MR. FUDACZ: That's mny understandi ng.

MR. KIDMAN.  And in your experience, again, is the use
of water for groundwater recharge considered to be a
beneficial use?

MR. FUDACZ: Yes.

MR. KIDMAN:  And in the context of the Mjave R ver
and now consi dering the Judgnent to be in place, in the
context of Mbjave River with the Judgnent, is the recharge
of groundwater in the transition zone a reasonabl e use?

MR. FUDACZ: That would be mnmy opinion

MR. KIDMAN:  And is the recharge of water for the
pur pose of nmintaining groundwater levels in the transition
zone a reasonabl e use?

MR. FUDACZ: Assuming those groundwater |evels were
appropriate, | think, in the context of our Judgnent, that
is a reasonabl e, beneficial use of water

MR. KIDMAN: Now, there is -- there has been a | ot of
tal k about the subarea obligation, transition zones, the

wat er bridge, provisions in the Judgment and in the physica
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solution. And you've heard all of that; is that right?

MR FUDACZ: Whether | recall it all or not, |I'mnot
sure, but | certainly was here while it was being said.

MR. KIDMAN. And there's room for disagreenent and
i nterpretati on about how t hose provisions work; is that
right?

MR. FUDACZ: Certainly, as with any judgnment of that
sort.

MR. KIDVAN.  And whose job is it to determne the
interpretation of that Judgment?

MR. FUDACZ: The court's ultimately.

MR KIDMAN: Wth the assistance of the --

MR, FUDACZ: The water master.

MR. KIDVAN. The wat er master appoi nted under the
Judgnent; is that correct?

MR, FUDACZ: That's correct.

MR. KIDMAN:  So in your -- regardless of the
technicalities of that transition zone and that subarea
obligation, it's the court's job to do the interpretation.
But is it your view, your opinion as a |egal expert that's
been involved in this thing fromthe whole -- fromthe
begi nning, that a reduction in the anpbunt of water being
di scharged into the transition zone by VWWRA will injure
| egal users of the water involved?

MR. FUDACZ: Yes.
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MR, KIDVAN: Just for a bit of clarification. And I'm
not going to go into huge detail and take a lot of tine
here, but | believe that it would be useful to the Board to
poi nt out with someone who i s know edgeabl e of this Judgnent
the particul ar provisions that are involved, a portion of
whi ch has been identified by M. Hitchings in his questions,
but not all of them And I'mnot even sure that |'m going
to do all of them but | do want to point out that there are
sonme ot hers.

M. Fudacz, referring to -- is it Exhibit 4?

MR FUDACZ: Correct.

MR. KIDVAN:  The Judgnent --

MR, YAMAMOTG: No, no. | think it's Exhibit 3.

MR KIDVAN:  Exhi bit 3?

Appl e Vall ey Ranchos Exhibit 3.

MR, YAMAMOTOG: Exhibit 3, correct.

MR. KIDVAN: That's the Judgment in the Mjave
Adj udi cation; is that right, M. Fudacz?

MR FUDACZ: Correct.

MR, KIDVAN: Ckay. Beginning on Page 15. This is
where we have the basic declaration of rights and
obligations under the Judgnment; is that correct?

MR FUDACZ: Correct.

MR. KIDVMAN.  And turning back fromthere a coupl e of

pages, at Page 17, we have a paragraph 9 which is Mjave --
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MM obligations; is that right?

MR. FUDACZ: That's what it says.

MR. KIDVAN.  Wbuld you just read that first
paragraph 9, please, into the record.

MR. FUDACZ: "The physical solution is intended to
provide for delivery and equitable distribution to the
respecti ve subareas by MM of the best quality of
suppl emental water reasonably available. MM shall devel op
conveyance or other facilities to deliver this supplenental
water to the area depicted in Exhibit | unless prevented by
forces outside its reasonable control, such as an inability
to secure financing consistent with sound munici pa
financing practices and standards."

MR. KIDVAN.  Thank you. And then would you also --
and | apol ogi ze for the tedium but 1'Il get to the point --
read 9-A, please

MR. FUDACZ: "MM, separate and apart fromits duties
as the initial water nmaster designated under this Judgment
shal | exercise its authority under Section 1.5 and 15 of the
MM Act to pursue pronptly, continuously, and diligently al
reasonabl e sources to secure suppl emental water as necessary
to fully inplenent the provisions of this Judgnment."

MR. KIDVAN:.  Thank you. Now, that, paragraph 9-A,

i nposes mandatory duties upon MM separate and apart from

its duties as water nmaster; is that right?
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MR. FUDACZ: It says what it says. That seens to be
what it says.

MR. KIDMAN. It uses the nmandatory "shall"?

MR. FUDACZ: Right.

MR KIDVMAN: And is it your interpretation of those
two paragraphs that Mjave Water Agency has a pretty high
duty under the Judgment to secure water and use that water
to be part of the physical solution?

MR, FUDACZ: That was one of the cornerstones of the
Judgnent, that that was one.

MR. KIDVMAN.  And so, did you hear the testinony that
cane from M. Gallagher and M. Hill that MM State Water
Project entitlement might be used for direct delivery into a
treatment plant that they or at |east sonebody's thinking
about building? In your interpretation, would that be a use
that is contenplated in Paragraph 9 and 9-A of the Judgnent?

MR. FUDACZ: Well, | think 9 and 9-A requires MM to
use its -- certainly its best efforts to secure sufficient
suppl emental water to inplenent the Judgnent. And the
Judgnent is structured so that right holders can produce
what ever they w sh, or even folks wi thout rights can produce
what they wi sh and then pay to bring in supplemental water
And so it contenpl ates there bei ng enough suppl enental water
there.

I think to the extent the MM's use of suppl enent al
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wat er for a purpose that derogates that kind of mission is
articulated in these paragraphs. | think that m ght be
i nconsistent with a best-efforts approach

MR. KIDVAN. Thank you. So there is a duty inposed by
court order upon MM to secure supplenmental water for use in
t he physical solution?

MR. FUDACZ: Yes.

MR. KIDVAN.  Turning to paragraph 13 on Page 21. |Is
this, in fact, part of the Judgnent that is a declaration of
rights and obligations?

MR. FUDACZ: It's in the Judgnent. It clearly is.

MR KIDVAN:  Yeah. But it's in the section that
starts on Page 15, that's C, "Declaration of Rights and
ol igations"?

MR. FUDACZ: | believe that's right, yes.

MR. KIDMAN.  And that's the heart of the physical
sol ution?

MR, FUDACZ: Um | don't know if it's the heart of
the -- the physical solution section begins on Page 24. And
| think that's nmore the Declaration of Rights section. But
it certainly is, you know, part of the schenme that the
physi cal sol ution addresses.

MR. KIDVAN.  Whuld you | ook at paragraph 13, please

MR FUDACZ: Unh- huh.

MR KIDVMAN: And that's entitled "Declaration of
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Subarea Rights and Cbligations”; is that right?

MR. FUDACZ: That's what it says.

MR. KIDVAN. And that's probably where the Alto to
Centro Subarea obligation arises in the Judgnent per se; is
that right?

Let nme ask it another way: That obligation doesn't
arise out of the definitions that are in Section JJ,
believe it was, that was read to you earlier?

MR, FUDACZ: Well, this sets forth the fact that there
are subarea rights and obligations, and then it references
Exhibit G which I think articulates those in nore detail.

MR. KIDVAN: And in the first sentence there is the
producers in a subarea that have the right?

MR, FUDACZ: | think that's consistent with what |'ve
testified to. We were recognizing the rights of the
downstream users when we created --

MR. KIDVAN: Ri ght.

MR. FUDACZ: -- this subarea obligation

MR. KIDVAN. And those rights, in your opinion, are
those an entitlenent to the | egal use of water?

MR. FUDACZ: That's -- that's what we contenpl ated
yes.

MR. KIDVMAN.  And | just want to nake sure that your
understanding is that this is a right of producers in a

subarea to receive a certain amount of water year by year?
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MR. FUDACZ: Yes. But insofar as, you know, | think
it's being articulated insofar as Centro and Alto is
concerned, that obligation is neasured at the Lower Narrows
Gage. So that's what --

KIDVAN: Al right.
FUDACZ: But it is an obligation owing to Centro.

KIDVAN: It is an obligation to Centro?

5 3 3 3

FUDACZ: Right.

MR. KIDMAN.  And just -- again, there's roomfor
interpretation and di sagreenment. But, broadly speaking, if
water is delivered to the Lower Narrows and delivered into
the transition zone and then di sappears into phreatophytic
consunpti on and groundwater recharge, and doesn't nmake it to
Hel endal e, is the subarea obligation being net?

MR. YAMAMOTO  Cbjection. Assunes facts not in
evi dence.

If it's a hypothetical, it's fairly inconplete.

H O BAGGETT: | would --

MR. KIDVAN.  Well, you can answer the question.

H O BAGGETT: No. | would sustain.

MR KIDVAN. Al right. [1'Il try to develop it a
little differently. 1It's not really a trick question.

If -- under this section where the obligation is owed

fromone subarea to the other subarea; that is, fromAto to

Centro, and -- the transition zone is in Alto; right?
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MR FUDACZ: Correct.

MR KIDMAN:  And the transition zone runs fromthe
Lower Narrows along the river to the Hel endal e Fault?

MR FUDACZ: Correct.

MR. KIDMAN: That is right. So if 23,000 acre-feet of
surface and groundwat er pass the Lower Narrows, that
sati sfies the subarea obligation on one |evel.

That is the basic duty to deliver water to the
transition zone; is that right?

MR. FUDACZ: Yes.

MR. KIDMAN.  Turning, then, to the Exhibit G on Page
&. And paragraph 2 states the "Obligation for Transition
Zone Repl acenment Water" is the title of that; right?

MR. FUDACZ: Yes.

MR KIDMAN:  So that's where the Court and where the
Board woul d look to to try to find or figure out what the
obligation is of Alto area producers to try to make sure
that the subarea obligation gets through the transition
zone?

MR. FUDACZ: | think these are the provisions that
relate to what you've termed the water bridge

MR KIDMAN:  This would be the definition of the water
bridge?

MR. FUDACZ: Yes.

MR. KIDMAN:  As in paragraph 2 on -- of Exhibit G
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And you have already testified that you believe a
reduction in VWRA di scharges would affect this obligation
to maintain a water bridge. That's found in this paragraph?

MR. FUDACZ: Yes.

MR, KIDVAN:  Exhibit G

That's all the questions | have.

H. O. BAGGETT: Thank you.

That's all the parties.

Do you have any redirect?

MR YAMAMOTO.  No.

MR. MONA: |'ve got one.

---000---
CROSS- EXAM NATI ON
BY STAFF

MR MONA:  |If VWWRA's discharging into the Mjave
Ri ver is such an inportant conponent of the physica
solution, why doesn't the water naster just sue to ensure
the water renmins in the river?

MR. FUDACZ: Well, | can't speak for the water naster.
I"mnot able. | think that the sense is that the court has
jurisdiction over the water, and, you know, that's
sufficient to deal with the problem

I mean, if it becones an issue, that nay happen. But,
you know, VWWRA has no water in its plant that it processes

that isn't created as a result of a water right that was
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adj udi cated here. So, you know, if it happened that it was
determined that the folks that contributed water to this
pl ant had no water rights, they would essentially be out of
busi ness.

So | think in that sense the court does exercise very
real, neaningful control.

MR. MONA:  Thank you.

H O. BAGGETT: Any other questions?

If not, then let's take a ten-mnute recess. W'll|
cone back with rebuttal from Fish and Gane.

And, M. Kidman, you said you had a rebuttal witness.

Any other parties?

MR H TCHINGS: W nay at the end of that.

MR LEDFORD: | still have a rebuttal w tness.

H. O BAGGETT: You have a rebuttal w tness?

MR. LEDFORD: Yes.

H O BAGGETT: Okay. We'Ill recess for ten mnutes.

(A brief recess is taken.)
H O. BAGGETT: Fish and Gane ready?
M5. MJURRAY: Yes.
---000---

111
111
111

I
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REBUTTAL TESTI MONY
BY STATE OF CALI FORNI A DEPARTMENT OF FI SH AND GAME
DI RECT EXAM NATI ON
BY M5. MJURRAY

M5. MURRAY: This is rebuttal testinmony of the
Department of Fish and Gane.

W have al ready introduced M. Custis's
qgualifications, and are not going to have him summari ze that
agai n.

M. Custis, could you pl ease state your nane, and
spell it for the record.

MR CUSTIS: M nane is Kit Custis, K-i-t, Cu-s-t-i-s.

M5. MURRAY: And is DFG Exhibit 16 a correct copy of
your rebuttal testinony?

MR CUSTIS: That's correct.

M5. MJURRAY: Could you please sunmarize this testinony
for us.

MR. CUSTIS: GCkay. The Departnent of Fish and Gane
wants to present this rebuttal testinony to refute one of
the statenents made by VWARA

Specifically, in VWRA Exhi bit 5A, paragraph 20, there
was a statenent by M. Dodson that the volume of surface
flowin the transition zone is approxi mately 24,000
acre-feet annually.

The fact that the volune of surface flowin the
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transition zone is less than 24,000 feet annually is

i mportant to this proceeding, because it nore accurately
depicts the current physical environnent in the vicinity of
the VWRA treat nent plant.

The vol ume of base flowinto the transition zone is in
a steady decline, and the total base flow of VWARA di scharge
inthe last 10 to 15 years has been well bel ow 24,000
acre-feet annually.

We think M. Dodson incorrectly focused on the surface
flows which included infrequent, episodic stormflows in his
calculation. The necessary neasure of riparian health is a
consi stent base flow to the area, not the episodic storm
flows.

Fish and Gane would like to introduce two new
exhi bits, Fish and Ganme Exhibit 17, which is titled "USGS
Lower Narrows Gage Stream Base Flows." This exhibit was
produced fromthe data files fromthe Mjave water master.

What's inportant and different fromthe other exhibits
is we actually have numbers of these base flows on the
chart, and we have drawn a 21, 000-acre-feet |ine across the
chart so people can judge where that Judgnent nunber sits.
And that's this large, dashed line here (indicating).

It should be noted that M. Dodson testified to a | ow
base-flow figure of 4,000 acre-feet in 1992. That was done

in VWWRA Exhi bit 5A, paragraph 13.
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The Mojave Water Agency water master's records
indicate in that year that it was 9257 acre-feet. You can
see that on the chart. [|'Il point to that (indicating).

It's right over here (indicating).

M. Dodson also testified regarding a 12-year data
peri od as being the nost recently avail able, nmeaning 1982 to
1994. VWWRA -- that was done in VWRA Exhi bit 5A, paragraph
17. But the current water master files, which are readily
avai | abl e, show that there's data to 1999. And what's
important is that '95-to-'99 data clearly shows that there
has been a decline in the base flow

Fi sh and Gane Exhibit 17 al so denpnstrates that the
base fl ow neasured at the Lower Narrows Gage has declined
since 1985, and is now significantly bel ow the 21,000
acre-feet per year. This is contrary to M. Dodson's
testimony that approxi mately 15,000 acre-feet of base fl ow
passes the Lower Narrows Gage annually. And that was done
i n paragraphs 13 and 17.

W used the nost recent data. |t shows that the --
and | ran a five-year running average for that data that you
have of approxinmately 8,000 acre-feet annually going through
the Lower Narrows Gage today. And if you were to use a
ten-year running average, it only changes it to about 8600
acre-feet annually.

| used these running averages because they danpen sone
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of the variation you' re seeing in the data, but they don't
destroy the trend that's in the data.

If you use these running averages over the |ast 18
years, since 1981, when the five-year running average peaked
at about 24,200 acre-feet annually, the base fl ows decreased
approxi nately 900 acre-feet annually. And during the sane
time period, especially 1980, the next graph will show us
1983, not 1981. VVWWRA's discharges increased approximately
500 acre-feet per year annually.

Fi sh and Gane introduces another exhibit, 18, entitled
"Conparison of Lower Narrows Base Fl ow and VWWRA Di scharge."
This is basically refinenent of what we already presented in
Fi gure 10, Fish and Gane's Exhibit 3. It is also contained
in Exhibit 4 of Fish and Gane.

And, essentially, what we are doing is it focuses on
the period from 1983, which we have data fromthe water
master on VWRA' s di scharge, and the base flow fromthe
wat er master. Maybe just put those nunbers up onto the
chart so that they're in the record.

Exhi bit 18 denonstrates that even with VWWRA' s
di scharge included, base flow of the Alto Transition Zone
since 1985 has been well bel ow 21,000 feet, acre-feet
annual |y, except 1988. |It's not -- you can see the line.
It's not quite to 21,000, but it's close (indicating).

And today the discharge, VWWRA's discharge, nakes up
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approxi nately 50 percent of the total base flow And that's
been consistent over the last -- at least the last five
years.

And that's the end of ny testinony.

M5. MURRAY: M. Custis, did you want to make a
correction in the last, the second to the |ast sentence of
the first paragraph on Page 2, that it be 24,200 acre-feet
per year in 1983, instead of '81?

MR. CUSTIS: Say it again.

| thought we nade our corrections.

M5. MURRAY: | did, too. | thought we did that.

So the first paragraph on Page 2.

MR CUSTIS: Unh-huh

M5. MURRAY: \ere it says "approximately 24,200
acre-feet per year where it peaked in 1981."

MR. CUSTIS: No, that's a correct nunber. It peaked
in 1981.

M5. MURRAY: Ckay.

MR. CUSTIS: Yeah. The problem | have with conparing
VWRA's data is below -- before 1983, we don't have any hard
data. There's nothing in the water master's data file. So
trying to pick the average rate of drop since the base flow
peak, which was in 1981, that's approximately the same tine
the plant went on line, but we don't have that initial

coupl e of years' worth of data.
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BY VI CTCR VALLEY WASTEWATER RECLANATI ON AUTHORI TY

is providing additiona

H O. BAGGETT: M. Hitchings.

VR
MR.
VR

0

---000---

CROSS- EXAM NATI ON

BY MR HI TCHI NGS

H TCHI NGS: Good norning, M. Custis.

CUSTI S:  Good nor ni ng.

HI TCHI NGS: Just a coupl e of questions.

understandi ng of this rebutta

recent data than the data cited by M. Dodson

correct?

MR.

nunbers,

And it

CUSTIS: It provides nore data,

testimony is that it

pl ots and charts based upon nore

is that

nore the actual

and sone plots to show the distribution of that.

is intended to refute sone of the nunbers that were

in M. Dodson's testinony.

MR HI TCHI NGS: None of this,

none of the additiona

testimony here on the plots discuss the occurrence of storm

flows during these periods,

is causing this decline in the base flows that you' ve

MR

MR.

does it?

CUSTI S: No. That's correct.

H TCHI NGS: And do you have an opinion as to what

indicated in the -- through this data that you've presented
her e?
MR. CUSTIS: On previous testinmny what -- not know ng
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what all the water uses are, there is a correlation between
the drop in base flow and the increase in VWWRA s di scharge.
If you can assume that the -- | think we have had sone

testimony to this, that the production that is said to be

VWWRA cones from above Lower Narrows, that -- | call it the
upper Alto subbasin -- but that a conponent of that decrease
in base flowis due to the -- is due to sending the water to

the treatnent plant, instead of direct infiltration in the
upper basin.

MR H TCHINGS: But VWWRA itself isn't actually
produci ng that water, is it?

MR CUSTIS: It's -- ny understanding is they aren't,
fromthe testinony that we've had here.

MR. H TCHINGS: GCkay. That's all | have. Thank you

H O BAGCGETT: M. Ledford? M. Kidman.

---000---
CROSS- EXAM NATI ON
BY SOUTHERN CALI FORNI A WATER COVPANY
BY MR Kl DVAN

MR KIDVMAN:  Art Kidnman for the Southern California
Wat er Conpany. | just have one question

Wul d | ong-term average flows that include stormfl ows
be the same as, greater than, or |less than base flows in
this sanme period of tine?

MR CUSTIS: If you included stormflows in that
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| ong-term average, they would -- the nunber should be
greater than the base fl ows.

MR. KIDVAN:  Thank you.

H O BAGCGETT: M. Yamanoto?

MR. YAMAMOTO  No questions.

H O BAGGETT: Staff?

---000---
CROSS- EXAM NATI ON
BY STAFF

M5. DI FFERDI NG  For the record, |'m Dana Differding,
staff counsel

| just wanted to follow up on a question that
M. Hitchings touched on

You testified about the reduction in base flow and a
correlation between the increases in Victor Valley's
di scharges and the decrease in base flow

Do you think that there is a relationship between
punping in the Alto Subarea and the decrease in base flow?

MR. CUSTIS: | think you'd have to say yes, because
the water -- the assunption is the water that is provided to
VWRA cones from groundwat er punping in the upper Alto
Subar ea.

MS. DIFFERDING So if there were an increase in
punping in the Alto Subarea, would you expect to see a

correspondi ng decrease in the base flow of the river?
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MR, CUSTIS: | think that the condition that has
changed since the plant went into operation is that the
assuned 50 percent recharge from use, of punping and use of
water in the upper Alto basin, that 50 percent is now being
redi rected around the measuring point, which is the Lower
Narrows Gage.

And so, even wi thout VWWRA, the punping would have
caused decrease in the base flow, because you have
50 percent, assunmed 50 percent |oss, 50 percent recharge.
So if groundwater is what is causing the drop, punping of
groundwater is what is causing the drop in base flow.

M5. DI FFERDI NG Thank you.

H O BAGCETT: That's all?

Thank you.

MR. LEDFORD: | guess | get to be ny own w tness.

---000---
REBUTTAL TESTI MONY
BY JESS RANCH WATER COVPANY
BY MR. LEDFORD

MR. LEDFORD: Thank you. Gary Ledford. And this is
Jess Ranch's rebuttal on two specific issues that were
rai sed by VWRA.

First would be the nass-bal ance i ssue. And the second
woul d be the issue of whether or not VWRA i s sonehow exenpt

fromthe Adjudication.
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VWRA i ntroduced testinony, but no study, on the issue
of mass bal ance. And the relevance of this issue is
obvi ous, and it should be obvious to all of us, and it's
certainly void in their CEQA analysis. And | offer the
foll owi ng evidence to further denonstrate the basin is out
of bal ance.

| have distributed to the parties here today Jess
Ranch's Exhibit No. 21, which is a Declaration by
Robert C. Wagner which has been filed in the -- with
Judge Kai ser in upcomnming hearings relative to ranp down of
the basin. And this particular exhibit --

MR H TCHI NGS: Excuse me. |'mgoing to object to
introduction of this as a declaration of a witness who is
not here, it's hearsay, the witness is not subject to
cross-exam nation, and | nove that it be excluded from
evi dence.

H. O. BAGGETT: Anyone seen the -- did they provide us
with copies of it?

MR. LEDFORD: | haven't provided your staff. [|'m
sorry. | have another one.

MR. MONA: M. Baggett, before we proceed, could
spend a few nmonents identifying some of these with the
proper exhibit number to follow the order which Jess Ranch
has subnmitted the previous exhibits.

Could you identify it?
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H O BAGCETT: He identified it as 21

MR. MONA: Yes, sir, but Exhibit 21 has already been
identified as --

MR. LEDFORD: |'m sorry.

H. O. BAGGETT: Do you have them nunbered?

MR. MONA: |'ve got themall nunbered now.

H. O BAGGETT: You do.

MR, MONA: Jess Ranch Rebuttal Exhibit No. 22 will be
the April 22nd, '99 letter fromthe Mjave Water Agency to
Mark Stretars.

Jess Ranch Rebuttal Exhibit No. 23 will be the --
| ooks |ike a nmenorandum dated May 25, 1999, to Jo Ann
Auer swal d, Interim General Manager, from Victor Valley
Wast ewat er Recl anation Authority.

Jess Ranch Rebuttal Exhibit No. 24 will be the
Decl aration of Robert C. \Wagner

Jess Ranch Rebuttal Exhibit No. 25 will be the
Decenber 22, 2000 copy of a newspaper article.

Jess Ranch Rebuttal Exhibit No. 26 will be another
copy of a newspaper article, by the Apple Valley News, it
| ooks |ike.

And Jess Ranch Rebuttal Exhibit No. 27 will be the
colored map of "Wells and Wll Fields."

M5. DI FFERDING  So, M. Hitchings, your objection is

still pending, | assume, as to Exhibit 24, the Declaration?
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MR. HI TCHINGS: Yes. Wth that nunbering now, that's
Jess Ranch Exhi bit 24.

H O. BAGGETT: And the objection?

MR HI TCHINGS: M objection is based on the fact that
this is a declaration of Robert Wagner, who is not here for
cross-examnation. It is all hearsay. And he's not
avail abl e here to discuss the statenents within this. And
it's not appropriate for admission into evidence.

H O BAGGETT: In terns of the hearsay, you know the
rules of the Board. W accept hearsay for the weight of it,
and we give it the appropriate weight according to the fact
that we accept it as hearsay.

So that objection, | think we'd have to overrule. In
terns of the witness, we'd accept -- | think we will accept
it in evidence. You don't have to give advance notice for
rebuttal. And we will accept it as hearsay, which is what
it is.

MR, HITCHINGS: And | assune that the State Water
Board, to the extent that it's cited to, it will not rely on
this solely to support any proposition or finding, given
that it is hearsay, and will abide by its own regul ations --

H O. BAGGETT: Correct.

MR. HI TCHINGS: -- according to the Evidence Code in
that regard?

H O. BAGGETT: Correct.
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MR. HI TCHI NGS: Thank you

MR. LEDFORD: May | continue?

H O. BAGGETT: You may continue

MR. LEDFORD: 1Is this ready to go?

Specifically | ooking at the chart that's attached to
this testinmony, M. Wagner testifies that the cunul ative
basin deficit is more in the range of 2.3 nmillion acre-feet,
as opposed to what's previously been testified to in this
heari ng as about 800,000 acre-feet. The point sinply being
that the basin is even nore out of bal ance, by his
testimony, than what's been previously testified to.

And the exhibits are somewhat out of order than what
had anticipated, but it doesn't nake a |ot of difference.

| think this is -- what exhibit did you nake this?

MR MONA: That is Exhibit No. 27.

MR. LEDFORD: 27. Al right. Exhibit 27 is a portion
of an exhibit that was subnmitted to the California Energy
Commi ssion in the H gh Desert Power Plant project. This is
a true copy of a portion of it. It was prepared by the
Department of Fish and Ganme, and it shows the well field
located in the vicinity of the Turner Fault.

And you can -- can see the nine-hole golf course
that's a part of the application to place water, and you can
see where the well field is that is i mediately bel ow that

golf course (indicating). And the purpose of this exhibit

CAPI TOL REPORTERS - (916) 923-5447 707






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

is to denonstrate where that punping depression is on the
Adel anto wel | s.

My focus here is on mass bal ance. The testinmony was
that if they stopped producing water out of the Adelanto
wel I's, that somehow that woul d bal ance the basin with this
proposed transfer.

| suggest to you that the city of Adelanto is a
growing city. It's a part of the ranp-down provisions. It
will continue to punp the wells, and there are currently two
projects | do not have overheads for, but | have nade these
exhibits available -- | have extra copies -- of two
newspaper articles which indicate that there are now two
brand- new power plants being proposed. Actually, | do have
one over head.

One by the City of Victorville, which would be a
beneficiary of this water, and the other one by the City of
Adel anto. Both of these water -- both of these power plants
woul d be high consunptive water users and, again, is a part
of our concern as to whether or not the issue of nass
bal ance works.

And then, finally, there are two letters that |
bel i eve are nunbered Exhibits 22 and 23. And | have al so
provi ded copi es of those exhibits to the parties. Probably
not enough, too.

And the first exhibit is a letter dated April 22nd,
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1999.
Am | correct that that letter fromJo Ann is
Exhi bit 22?2
MR MONA: Correct.
MR LEDFORD: Al right. And in that letter, the
Mbj ave Water Agency states -- and | will read fromthe
letter: "The current anpunt of treated effluent” -- this
letter is addressed to M. Mark Stretars, State Water
Resources Control Board. And a copy of it was sent to the
City of Victorville, and Dan Gal | agher of VWWRA
Reading fromthe letter: (Reading)
"The current anount of treated effl uent
di scharged by VWWRA upstream from Barstow i s
an integral part of the total basin supply.
The treated effluent supports water levels in
an environment of environmental concern
i medi atel y downstream of the existing point
of discharge. W respectfully request that
you consider..."
And then itemtwo of that is: (Reading)
"The continuing jurisdiction of the Riverside
Superior Court over all matters of water
supply and use within the basin."
And in their closing paragraph: (Reading).

"The proposed change to the point and anmpunt
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of discharge will have a significant financial
i mpact on the water producers and providers in
the upper basin in addition to potentially
affecting the riparian habitat in the area of
di scharge. "

The Victor Valley Water District responded with a
letter on May 21st, 1999, which was signed by M. Gall agher
i n which he acknow edges that these discharge flows are
credited annually towards the area, towards the subarea
obligation of the Alto basin. And the operative words are
"pursuant to the terns of the judgnent."

It also addresses in this letter a question that was
asked of ne yesterday about whether or not the VWWRA had an
appropriate right to water. And in the second paragraph he
says: (Reading)

“In fact, the State Water Resources Control
Board recently returned and did not accept for
filing VWWRA' s acconpanyi ng application for an
appropriative water right permt pertaining to
VWRA' s treated wastewater discharges to be
reused for the SCI A project.”

In the next paragraph he states: (Reading)

"Al so, under the terns of the judgnent in the
Mbj ave River Adjudication, the parties to that

proceeding in conjunction with MM are
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required to ensure that 21,000 acre-feet of
wat er annually..."

And in his next -- the last paragraph, he states:
(Readi ng)

"It would be irresponsible to continue to
overdraft the aquifer and use high quality
pot abl e groundwater to irrigate golf courses,
parks, and ceneteries when reclained water is
avai |l able. Determ ning the best use of our
resources requires that we make i nformed and
sonetimes difficult choices after considering
all of the facts. It is appropriate and in
the best long-terminterest of our Mjave

Ri ver systemto reduce groundwater punpi ng
whenever possible through the use of reclainmed
wat er for nonpotabl e uses."

W respectfully request the State Water Resources
Control Board consider that the VWWRA has not net the burden
of proof that any change of use would reduce any punping in
t he Moj ave groundwat er basin.

Thank you.

H O. BAGGETT: W neglected to nove any exhibits into

evidence for Fish and Gane. So we'll take care of that
ri ght now
M5. MURRAY: Right. | would nove our additiona
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Exhibits 16, 17, and 18 into evi dence.

MR. HI TCHI NGS: No objection.

H O. BAGGETT: No objection.

And nove your exhibits --

MR. LEDFORD: 22 through 26, | believe.

H O BAGGETT: |Is there an

M5. DI FFERDI NG 27.

obj ection --

They are so admitted.

H O. BAGGETT: -- other than that already noted?
MR. HITCHINGS: | just have a couple of questions for
M. Ledford.

H O BAGGETT: Certainly.

---000---

CROSS- EXAM NATI ON

BY VI CTCR VALLEY WASTEWATER RECLANATI ON AUTHORI TY

BY MR HI TCHI NGS

MR. HI TCHI NGS: Good norning, M. Ledford.

MR. LEDFORD: Good norni ng.

MR, H TCHI NGS: The Exhibit 22, which is a letter from
Mbj ave Water Agency --

MR. LEDFORD: Yes.

MR HITCHINGS: -- to M. Stretars of the State Water

Board, that's Myjave Water Agency's view of this project;

correct?

MR. LEDFORD: That's ny understandi ng.

MR. H TCHINGS: And as far as you understand,
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Mbj ave Water Agency has elected not to be a party in this
proceeding; is that correct?

MR. LEDFORD: That's ny understandi ng.

MR. H TCHINGS: GCkay. And then the letter from

M. Gallagher, this is Exhibit 23, there are a nunber of

handwitten notations on that |etter where provisions are

underlined and there is handwitten notations. Are those

your handwritten notations on that |ine?

MR LEDFORD: Sone of themare mne, and sone of them

are M. Beinschroth's.
MR H TCHINGS: But all of themare either yours or
M. Beinschroth's; correct?
MR. LEDFCORD: That is correct.
MR H TCHINGS: That's all | have. Thank you.
H O BAGGETT: M. Yanmanoto?
MR. YAMAMOTO. No questions.
H O BAGGETT: M. Kidman?
MR. KIDVAN:  Thank you.
---000---
REBUTTAL TESTI MONY
BY SOUTHERN CALI FORNI A WATER COVPANY
DI RECT EXAM NATI ON

BY MR KI DVAN

MR. KIDVAN. M nane is Art Kidman, |egal counsel for

t he Southern California Water Conpany.
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| would like to recall M. Tom Stetson as a w tness on
rebuttal. | would also like to call a witness that has not
previously been sworn or provided testinony to these
proceedings. His nane is M. Boyd Hill. And | wonder if we
could ask to have himsworn as a witness.

(The oath is adm nistered by Hearing
O ficer Baggett)

MR. KIDVAN.  Thank you. W have two additional
exhibits that are offered in rebuttal. The first one has
been marked for identification as Southern California Water
Conpany Exhi bit No. 12.

MR. HILL: Yes.

MR KIDVMAN. And it is a certified copy of Odinance
No. 9 for the Mojave Water Agency. And also narked for
identification as Southern California \Water Conpany
Exhibit 13 is a certified copy of the Regional Water
Managenent Pl an adopted by the Mjave Water Agency.

First of all, M. Stetson, |I'mgoing to show you, or |
am showi ng you a copy of VWWRA Exhibit 4G which has been
previously adnitted into evidence.

M. Stetson, did you attend the initial two days of
hearings in this matter?

MR STETSON:  Yes, | did.

MR. KIDVAN. And did you hear the testinony of

M. Carlson and M. Gall agher?
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MR STETSON:  Yes.

MR KIDVMAN:  And in regard to VWWRA Exhi bit 4G which
| have given you a copy of, presented by M. Carlson, and
assuming that the matters set forth in that exhibit depict
the actual facts that are in the field for the years
studied, in your expert opinion does the exhibit depict a
wasting stream between the Lower Narrows and the VWRA
pl ant ?

MR, STETSON:. Yes, it does.

MR. KIDVMAN: And if the Mojave River is a wasting
streamin that reach, does that nean that all the surface
wat er that passes the Lower Narrows will reach as far

downstream as the VWWRA pl ant ?

MR STETSON: Well, it nmeans that a substantial anmoun
will. It does not necessarily nean all of it wll.

MR, KIDVAN: Sorme will be lost --

MR STETSON: Sone will be |ost.

MR. KIDMAN. -- along the way --

MR. STETSON: Al ong the way.

MR. KIDMAN: -- won't reach VWWRA's plant as surface

flow?

MR. STETSON: That's right.

MR. KIDVAN. And if the Mojave River is a wasting
streamin that reach, in your opinion is the water bridge

requi red under the Judgnent being maintained in that reach?
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MR. STETSON. | think it is not being properly
mai nt ai ned - -

MR. KIDVAN:  Thank you.

MR, STETSON: -- at this tine.

MR. KIDVAN:  Again, we're tal king about the year
depicted. And I'mstill referring to that same exhibit by
M. Carlson, and assunming the matters set forth therein are
true depictions of the facts in the field, in your opinion
is the reach of the Mjave R ver downstream fromthe VWARA
plant a wasting streamto the same extent that it is a
wasting streamin the reach above the VWWRA pl ant ?

MR STETSON: It is still a wasting streamin part,
but not nearly as nuch as in the area upstream

MR. KIDVAN:.  And, in your opinion, are the discharges
fromthe VWRA plant helping to naintain the water bridge
required in the Judgnent in the reach between the plant and
Bryman Road?

MR. STETSON: Yes, it certainly has historically.

MR. KIDVAN. Hypothetically, and referring to VWARA
Exhibit 4G if VWARA discharges were entirely terminated, in
your opinion, would there be injury to the water bridge
requi red under the Judgnent to be maintained through the
transition zone?

MR. STETSON: Yes. Because those di scharges have been

a substantial part of the surface flow through that area,
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excluding the flood fl ows.

MR. KIDMAN:  And still referring to the sane exhibit
and under the sanme assunptions, if VWRA di scharges were
di m ni shed by 1,680 acre-feet, as purported -- proposed
under the petition, in your opinion wuld the water bridge
in the reach between the plant and Bryman Road be
benefitted, would there be no effect, or would the water
bridge be injured?

MR. STETSON: It would be probably injured to sone

extent. Whuld not -- but not nearly to the extent as if it
were not discharged at all, if none of the water was
di schar ged.

MR. KIDVMAN.  Assuning that reducing the discharges
injures the water bridge, in your opinion, based upon your
famliarity with the physical conditions and workings of the
Mbj ave River systemand your famliarity with the Mjave
Adj udi cati on Judgnment, would there be injury to water users
in the Centro Subarea?

MR, STETSON:. Yes, there would.

MR. KIDVAN:  And under the sane assunption, in your
opi nion, would there be injury to water users in the Alto
Subar ea?

MR, STETSON:. Yes, there would, too.

MR. KIDVAN.  Now, renenbering that the VWWRA Exhi bit

4G, prepared by M. Carlson, depicts water year 1997-'98,
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and considering the requirenent to naintain a water bridge
in the transition zone, in your opinion, does VWWRA

Exhi bit 4G present a best case-, an average case-, Or a
wor st-case scenario of what's going on in the transition
zone?

MR. STETSON:. Well, it's a better case than average,
because that was a wetter year. So there was nore water
avai | abl e.

MR. KIDVAN.  So under an average or dry-year scenario,
woul d the continued discharges of recycled water fromthe
VWRA plant be nore inportant, or less inportant, to
mai nt ai ni ng the water bridge?

MR, STETSON. Well, in dryer years it would be nore
i mportant because of the lack of natural flow through that
ar ea.

MR. KIDMAN. So even in this wet year of 1997-'98
there would be injury if 1680 acre-feet were diverted, and
that would be worse if it was an average year or a dry year?

MR. STETSON: Yes. The inpact would be worse if it
was a dry year or a normal year.

MR, KIDMAN: Now, | too want to cone back and revisit
t hese nass-bal ance diagrams. And, first, |I'mgoing to show
you a copy -- I'"'mgoing to ask you to put it on the viewer.

(A transparency i s shown.)

MR. KIDMAN: This is a copy of VWWRA Exhibit 1P. And
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for identification, we have narked it as SCWC Exhibit 1P so
that we can keep track of the rel ationship between 1P from
VWRA and what we've done to nodify it.

And as M. Hitchings did, we'll nmake sure that
everybody gets copies of this as soon as possible.

M. Stetson, taking a | ook at SCW Exhibit 1P, and
nmovi ng fromthe bottom of the page toward the top, we have
depicted here 1,000 -- or 10,000 acre-feet of water entering
the transition zone at the Lower Narrows.

Is that your understandi ng of what is shown here?

MR STETSON:  Yes.

MR. KIDVAN:  And then still moving upstreamfromthe
bottom of the page -- excuse ne. Moving downstream fromthe
bottom of the page, the next thing we show is 400 acre-feet
of water being extracted fromthe river or by the river to
go to irrigate the golf course. |Is that right?

MR. STETSON:  Yes.

MR, KIDMAN: And, then, of that 400 acre-feet, 200
acre-feet is assumed to have been used. And that's shown as
the part that's going off of the squiggly line to the left
of the page.

MR. STETSON: Yes. That's the return flow, assum ng
that 200 acre-feet was consuned and that it's application to
the gol f course.

MR. KIDVAN: Let's clarify that the 200 acre-feet
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that's going off in the squiggly line is the portion being
consunmed. And let's assune that's what we're trying to show
with this. And the 200 acre-feet that's in the arrow going
back to the river is what, in the nass balance -- they're
saying is a return flow?

MR. STETSON. That's what they're saying, yes.

MR. KIDVAN:  Yes. GCkay. Now, going back to
Exhi bit 4G we know that in the reach of the stream between
the Narrows and the plant we have a wasting stream in your
opi ni on.

MR STETSON:  Yes.

MR. KIDVMAN: So is it possible, feasible under what's
depicted here, that that 200 acre-feet will find its way
back to the stream under these conditions?

MR STETSON: It may not, because, as a wasting
stream it would be assuned that the water table slope is
toward the golf course, and not away fromthe golf course
And also it's about a nmile between the two. And whatever
water is percolating back fromthe -- as return flowis
going to nove very, very slowy.

MR. KIDVAN. As your experience as a water resources
professional, the fact that this is a wasting streamin that
reach, does that mean that the groundwater gradiant or the
direction of gradiant is toward the stream or away fromthe

streanf?
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MR, STETSON: | believe in this condition it would be
away fromthe stream

MR KIDVAN. And if the -- it would be unlikely, then,
that that groundwater that's -- excuse nme -- the water
that's used at the golf course and returns to groundwater,
will get back to the streanf

MR. STETSON: Depends upon future conditions between
the stream and of fstream

MR, KIDMAN: Under these conditions --

MR. STETSON: Because it's going to nmove -- water
novi ng under ground noves very, very slowy.

MR KIDVAN:  But under these conditions where the
gradiant is away fromthe stream that water isn't going to
go back?

MR. STETSON: Not in ny opinion in this condition

MR. KIDVAN.  And that's why, under SCWC Exhibit 1P
there is a cross drawn through that 200, and there is
another arrow drawn, in green, for 200 acre-feet that's
going away fromthe golf course to depict that it is not
goi ng back to the stream is that correct?

MR STETSON:  Yes.

MR. KIDVAN: Ckay. So that means -- and continuing to
nove fromthe bottomof the page to the top, which is
downstream that we have instead of 9800 acre-feet remmining

in the stream now there's 96007
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MR STETSON:  Yes.

MR. KIDVAN: Ckay. Continuing on with this cartoon.
The next thing that we know from your testinony and others
is that 9600 acre-feet of water introduced to the transition
zone at the Lower Narrows will not reach the VWA plant as
surface water; is that right?

MR. STETSON:  Yes.

MR. KIDVMAN. So just assuming -- because nobody is
pretendi ng that these nunbers are representative of anything
other than an exanple -- let's assune that 1600 acre-feet of
water is |ost or does not survive as surface flow or
subsurface flow of the Mjave River under this exanple.

Then that would nmean that 8,000 acre-feet reaches the
plant as surface flow Is that right?

MR STETSON: Surface or subsurface flow.

MR, KIDMAN: As surface and subsurface flow. Part of
the streanf

MR STETSON:  Yes.

MR. KIDVMAN. W won't go into -- we won't go there

And then this depicts that 9,000 acre-feet annually is
bei ng di scharged to the surface streamcurrently by the
VWARA plant; is that correct?

MR. STETSON. That's the estinate, yes.

MR. KIDVAN.  And then, again, just under this

hypot heti cal cartoon, then that would | eave 17,000 acre-feet
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per year that would be in the stream downstream of the
VWRA pl ant ?

MR STETSON:  Yes.

MR, KIDVAN: Under this?

MR. STETSON:  Yes.

MR. KIDVMAN.  Now, the diagramthat was presented by
VWWRA is accurate if you look at this as an entire system
That is, that 200 acre-feet that's really the difference in
these two diagrans is not lost to the system is that right?

MR. STETSON: No. That 200 acre-feet is in the system
somewher e.

MR KIDVAN: It's in the system sonewhere. And the
1600 acre-feet is in the systemsonewhere; is that right?

MR. STETSON: Well, |I'massuming the 1600 is
subsurface fl ow percol ating under the stream So it's still
in the system

MR. KIDVAN: Ri ght.

MR. STETSON: It's not in a pipeline going sonewhere.

MR KIDVAN. O it mght be -- have gone -- percol ated
to groundwater?

MR STETSON:  Yes.

MR. KIDVAN:  And becone part of the percolating
groundwat er basin, but is no longer part of the stream

It's no longer part of the stream but it is part of

the systen? That's my question.

CAPI TOL REPORTERS - (916) 923-5447 723






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR STETSON:  Yes.

MR. KIDMAN:  So on a nmass-bal ance basis, the depiction
was correct as presented by VWWRA;, is that right?

MR. STETSON. As a nmass di agran? Yes.

MR. KIDVMAN:  The answer is yes?

MR STETSON:  Yes.

MR. KIDMAN:  Now, in terns of what's happening to the
transition zone and water bridge, however, the diagram
presented by VWRA is not correct. Wuld that be your
opi ni on?

MR. STETSON. It's not -- in ny opinion, it's not
correct to the extent that they assunme that they started
with the 10,000 acre-feet upstreamand it resulted in 18, 800
acre-feet downstream Because it takes a long tine for the
return flow fromapplied water in these areas to get back
into the system \ereas --

MR. KIDVAN:  And would you say if ever?

MR. STETSON: Well, it would take a long time. |
cannot say that it would never get back

MR KIDVAN:  But under the conditions here where the
groundwat er gradiant is away fromthe stream it nmay never
occur?

MR. STETSON. It nmay never. But, on the other hand,
in other years the stream nmay be feeding the other way. It

j ust depends.
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MR. KIDVAN. But just referring to and draw ng the
connection between 4G VWWRA 4G and SCAC 1P, under these
conditions, that water is never going to get back; is that
right?

MR. STETSON: That's possible, yes.

MR. KIDVAN:  Now going to the second cartoon, and,
again, this should be -- | didn't get that up -- would you

nove that over, nove it up so we can see the bottom It

was -- | think that | failed to mark it, but it's intended
that this would be marked, and we will nmark it as SCWC
Exhi bit 1Q

Now, the VWWWRA Exhibit 1Q did not include -- again,
now we are noving fromthe bottomof the page to the top
novi ng downstream W agai n have 10,000 acre-feet
entering -- could you nove that up just a little bit, Tom

Thank you. 10,000 acre-feet assuned to be entering
the transition zone. Now, noving upstreamfromthe bottom
of the page toward the top, we have nodified exhibit -- the
exhibit to show 400 acre-feet com ng out of the streamas it
did on the previous exhibit.

M. Stetson, did you hear testinmony that where it was
i ndicated, that there is no obligation currently existing
for Adelanto to shut off the well that currently serves the
gol f course?

MR STETSON: Yes, | believe | did.
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MR. KIDMAN.  So, in your opinion, would a proper
di agram of what's going on here continue to show that 400
acre-feet being produced?

MR. STETSON:. Well, if it's not being produced, |

don't know why it would be shown here.

MR. KIDVMAN. Let's ask it the other way around. Ckay.

W have no indication that that water is going to be
shut off and that that well is going to be shut off?

MR. STETSON: That's ny understanding, that there is
no indication that it will be shut off.

MR. KIDVMAN. So a proper diagram here would show t hat
200 acre-feet, in green, being taken out of the strean?

MR. STETSON. So that's the well we're assunmi ng woul d
be taki ng out 400 acre-feet. So that 400 acre-feet was not
shown on their version.

MR, KIDMAN: But it is shown on Southern California
Wat er Conpany's version?

MR STETSON: Yes, it is.

MR. KIDMAN.  And in your opinion, it's appropriate to
show that is still being taken away fromthe streanf

MR. STETSON. | don't know what you nean by
"appropriate.”

MR, KIDVAN: Well, there is no evidence that it's
going to stop -- they are going to stop producing the well.

MR. STETSON: Well, |I'massuming the well is -- |'ve
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never seen that well. I'massuning there is a well there
that woul d produce 400 acre-feet.

MR. KIDVAN. Ckay. Let's assune that that well wll
continue to produce. Then would it be appropriate to show
that there is a reduction of 400 acre-feet in the surface
stream flow or the -- and subsurface streamflow bringing it
to 9600 at that point?

MR STETSON:  Yes.

MR. KIDVAN:.  Then, still noving up along the stream
the prior diagram shows 200 acre-feet of water returning to
the stream

MR STETSON: Yes. Again, that's return flow after
the application to the golf course.

MR. KIDVAN. But as we just went through in connection
with Exhibit 1P, that is not likely to happen under current
condi tions?

MR. STETSON: Under current conditions, you've got a
wasting streamthrough there at this tine.

MR, KIDMAN: So we have crossed the 200 acre-feet off
and shown that going off to groundwater recharge?

MR STETSON:  Yes.

MR. KIDVAN: So, then, we're continuing -- we ought to
slide that down so we can see the rest of it. Okay.

Then 1600 acre-feet would continue to be lost fromthe

stream under both exanples. So we are conparing apples to
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apples; is that right?

MR. STETSON:  Yes.

MR. KIDVAN. And so that would | eave 9600, take away
1600, 8,000 left in the stream And that's the sane as
under the previous exanple?

MR STETSON:  Yes.

MR. KIDVAN:  And, now, under this exanple, 400
acre-feet is shown going to the golf course fromthe plant?

MR STETSON:  Yes.

MR. KIDVAN:  And only 8600 acre-feet being recharged
to the groundwater -- or excuse ne -- to the stream And so
the total is 16,600 bel ow the VWWRA pl ant, rather than
17,000; is that right?

MR, STETSON: Yes. |It's 16, 600.

MR. KIDVAN: If, under this exanple, the anpunt of
wat er di scharged fromthe plant is reduced by 400 acre-feet,
will there be injury to | egal water users downstreanf

MR, STETSON: Yes, there would be that nuch | ess water
that they can depend upon.

MR KIDVAN. M. Hill, would you state your full namne
and occupation for the record, please.

MR HILL: Boyd HIl. I'man attorney. | work in the
law firmof MCorm ck, Kidman & Behrens.

MR. KIDMAN.  And are you famliar with Southern

California Water Conpany Exhibit 127
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MR, HILL: Yes, | am | obtained this exhibit from
the Moj ave Water Agency, and their staff certified it for
ne.

MR, KIDMAN: And what does Southern California Water
Conpany Exhibit 12 purport to be?

MR HILL: "Mbjave River Water Agency Ordi nance 9, An
O di nance of the Mjave Water Agency Establishing Rul es and
Regul ations for the Sale and Delivery of State Project
Water."

MR. KIDVAN:  And the Sout hern California Water Conpany
Exhibit 13, can you tell ne where that cane from

MR HLL: Yes. | obtained a copy of this fromthe
Mbj ave Water Agency as well, which is certified by their
staff. And it is the Myjave Water Agency Regi onal Water
Managenent Pl an dated June 1994.

MR. KIDVAN. Have you, in your career, ever been
engaged as an attorney representing the Mjave Water Agency?

MR HLL: | was enployed by the law firm of Brunick,
Alvarez & Battersby during the term 1990 through 19- -- the
end of 1995. And my responsibilities working with -- were
chiefly working with M. Brunick and chiefly representing
t he Moj ave Water Agency.

MR. KIDVAN.  Thank you. And were these two
docurments -- well, let ne ask this.

Were you familiar with the facts and circunmstances
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t hat surrounded the adoption of these two docunents?

MR HILL: Yes. | was aware of the discussions anong
staff and board nenbers relating to the adoption of
Ordinance No. 9. | also reviewed the Regional Water
Managenent Plan and its Environmental |npact Report, and
successfully defended it against challenge in court.

MR. KIDVAN: Do you know what the State Water Project
entitlenent of the Myjave Water Agency is on an annual
basi s?

MR HILL: Its project entitlement, | believe, is
50, 800 acre-feet.

MR. KIDVAN:  And do these two docunents depi ct
policies of the Mdjave Water Agency about how that water
wi Il be allocated?

MR. HILL: Yes.

MR. KIDMAN. And is it your understandi ng of O dinance
No. 9 that State Water Project water of the Mjave Water
Agency is not available for direct service to particular
projects that may occur within the Mjave Water Agency?

MR HILL: Yes, that is ny understanding. Section
3.02 and 5.13 of the Ordinance indicates that the water is
avai l abl e only for annual purchase and is not a vested right
and is interruptible in nature.

MR. KIDVAN. Do you know how t he Mbjave Water Agency

has financed its participation in the State Water Project?
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MR HLL: Um I'mnot famliar with the specifics. |
do know that they have an assessment in place in a portion
of the Morongo basin -- the Mdrongo basin portion of the
wat er agency to which one-seventh of the Project water is
dedi cat ed based on that assessnent. And then the other
si x-sevenths of its Project water are dedicated to the five
subareas in the Mjave basin.

MR. KIDVAN. Have they generally financed
participation in the State Water Project through property
tax or property-tax type |levies?

MR HILL: Yes.

MR. KIDVAN:  And they haven't financed it through
wat er sales, at least in any significant degree?

MR, HILL: Not that |I'm aware of.

MR KIDVAN: Did they -- is it your understanding that
the policy reflected in Ordinance 9 is to provide State
Water Project water to the entire regi on because of the

nmet hod of financing that was used or has been used?

MR HLL: | don't know that | understand the
guesti on.
MR KIDVAN.  Well, let's put it this way: Wuld it be

fair under the method of financing as far as is reflected in
Ordinance 9 for a portion of that water to be dedicated to
any particular water producer or devel opnent?

MR HILL: No. It was specifically discussed that
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Ordinance 9 was not to guarantee to any particul ar purchaser
a portion of the entitlenment. Because the MM had been sued
by the Gty of Barstow and was required under that -- and
t he judgnment was obtained by the City of Barstow preventing
the MM fromselling a portion of its entitlenent to the
City of Hesperia, | believe it was.
MR. KIDVAN:  Thank you. | would nove introduction of
Sout hern California Water Conpany Exhibits 12 and 13 and
Southern California Water Conpany Exhibits 1P and 1Q
H O. BAGGETT: |If there is no objection, they will be
adm tted.
MR. HI TCHI NGS: No objection.
H O BAGCETT: Cross-exam nation?
---000---
CROSS- EXAM NATI ON
BY VI CTOR VALLEY WASTEWATER RECLANATI ON AUTHORI TY
BY MR HI TCHI NGS
MR. H TCHI NGS: Good norning again, M. Stetson
Good norning, M. Hll. M nane is Andy Hitchings for
VVWARA.
First, M. Hill, are you aware whether the Mjave
Wat er Agency Board has recently approved a request for
proposals to nodify the Water Managenent Pl an?
MR. HLL: | amnot acting as counsel for the Mjave

Water Agency at this point, so | can't answer whether they
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have or haven't.

MR. H TCHINGS: Are you aware of any current plans by
Mbj ave Water Agency to consider the construction of a
treatment plant as part of its regional water nmanagemnent
pl anni ng efforts?

MR. STETSON: You know, |'ve heard things discussed,

but I would be guessing or speculating. So | can't answer

t hat .

MR. H TCHI NGS: Ckay.

M. Stetson?

MR, STETSON:. Yes, sir.

MR HITCHINGS: 1In looking at -- | believe this is
one -- | may not have the nunbering correct on this. Is it
SOWC 1Q?

MR. STETSON: | think that's 1Q vyes.

MR, HITCHINGS: And this is the nodification of
VWWRA' s 1Q?

MR STETSON:  Yes.

MR H TCHINGS: Wth the additions and other changes?

MR, STETSON:  Yes.

MR H TCHINGS: If you don't nmind, if you could slide
that up so you can see the bottomof it for me, 1'd

appreciate it.
In ooking at the number at the mddle of the bottom

you' ve got "400" with an arrow pointing down to the |ower

CAPI TOL REPORTERS - (916) 923-5447
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left.

Do you see that?

MR STETSON:  Yes.

MR. HI TCHINGS: And that was described during your
rebuttal testinmony as an assumed amount of punping fromthe
Adel ant o groundwat er wel | s.

MR. STETSON: From an Adelanto well, yes.

MR, H TCHINGS: And that 400 acre-feet, under this
diagram it's your understanding that that isn't water
that's produced by VWWMRA; is that correct?

MR. STETSON. That's correct, yes.

MR. HI TCHINGS: And then the 1600 acre-feet that is
assuned as |leaving the surface flows, and I'm | ooking at the
doubl e arrows with "1600 acre-feet."

MR. STETSON:  Yes.

MR. HI TCHINGS: That would still be present in the
system correct?

MR. STETSON: VYes, it would be present in the system
somewher e

MR HTCHINGS: So it would be either in the system as
underflow or within the aquifer as percolating --
percol ati ng groundwat er.

MR. STETSON. Yes. |It's assuned to have percol ated
bet ween the 9600 and the 8,000 in that reach. Just an

assunpti on.
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MR. H TCHI NGS: GCkay. And would 1600 acre-feet, in
still being in the system contribute to creating the water
bridge that we have been di scussi ng?

MR, STETSON: No, it would not, unless it noved
downstream and becanme part of the subsurface flow hol ding up
the water bridge.

MR. HI TCHINGS: So, to the extent that that 1600
acre-feet does nove down gradi ant as underflow, it could
contribute to benefit the water bridge that we've been
t al ki ng about ?

MR. STETSON: VYes, it could. It would take a | ong
ti me, because groundwater nmoves very slowy.

MR. H TCHINGS: Do you have any estimate as to what
the -- if that 1600 acre-feet is becom ng subsurface fl ow or
rechargi ng, what the rate of flow downgradiant is in that
reach of the river where that's depicted?

MR STETSON: | don't know the rate of flow It's
probably in hundreds of feet per year. But | don't know how
many hundreds of feet per year. You'd have to use a |ot of
cal cul ati ons and probably nodel it.

MR. H TCHI NGS: Your rebuttal testinony had di scussed
whet her ceasing the discharges from VWRA woul d adversely
i npact the water bridge.

Do you recall testifying to that?

MR. STETSON: Yes.

CAPI TOL REPORTERS - (916) 923-5447 735






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR HITCHINGS: 1'd like you to consider that under
current conditions, if there are 21,000 acre-feet of
neasured surface flows at Lower Narrows, and there are no
VWRA di scharges, would the water bridge be nmintained as i
is under current conditions?

MR STETSON: |f there was 21,000 acre-feet of base
flow, which is surface flow?

MR, HI TCHINGS: O neasured surface flow. That
conponent of the base flow, yes.

MR STETSON: Base flow. No storm flow?

MR HI TCHI NGS: Correct.

MR. STETSON: Not counting storm fl ow?

MR HI TCHI NGS: Correct.

MR, STETSON: |f there was 21,000 acre-feet of base
flow? Yes, it could support the water bridge if you had
that much. Plus the subsurface flow of 2,000.

MR. H TCH NGS: Correct.

STETSON: 23, 000.

H TCHI NGS: Ckay. That's all | have. Thank you.

2 3 3

STETSON: Thank you, sir.
---000---
CROSS- EXAM NATI ON
BY STATE OF CALI FORNI A DEPARTMENT OF FI SH AND GAME
BY MS. MJRRAY

M5. MURRAY: Good norning, M. Stetson and M. HlI.
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MR. STETSON: Good norni ng.

M5. MURRAY: And M. Kidnan.

MR. KIDMAN.  Good norni ng.

M5. MURRAY: | have a few questions for you
M. Stetson.

Do you have a copy, or recall reading VWRA' s
Exhibit 1L, which is the CHZM Hi Il report?

MR. STETSON:  No.

M5. MJURRAY: Do you, M. Kidman? Do you have the

VWRA exhi bi ts?

MR, KIDVAN: | do not.

M5. MURRAY: Staff? Well, 1'Il give you the operative
page. And we asked for this -- this was copied directly --
it was folded over when it was copied -- of a hydrologic

cross section. And hopefully there is enough copied there
for you to be able to tell what the soil site types are.

Okay. In your opinion, based on this exhibit, VWARA
Exhibit 1L, and that's Figure 7, would the clay soils
depicted in the area of the golf course where the -- in
SCWC s 1P, where the 400 acre-feet is taken out, would that
al so prevent -- the clay soils also prevent the return fl ow
of 200 acre-feet to the river?

MR. STETSON: Yes, it would. The clay soils would
cause the percolating groundwater to nove in a different

direction. Depending upon the direction of the upper part
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of the clay soil, it could channel it in a different
direction.

M5. MJURRAY: And given the hydrol ogic area here as
depicted in the CH2ZM Hi Il report, would this cause it -- add
to the -- to it going away fromthe river instead of toward
the river?

MR STETSON: | can't tell fromthis, because
can't -- there is not enough detail here to see exactly how
and in which direction it would sl ope.

M5. MURRAY: Let me give you Figure 6 and Figure 5.

MR, STETSON. See, this is --

M5. MURRAY: There's a pullout missing. It was copied
i ncorrectly.

MR. STETSON:. It's very confusing.

M5. MURRAY: Do you have the full --

MR H TCHINGS: | don't know why you don't have a
copy.

M5. MURRAY: | actually --

MR. H TCHI NGS: Everyone was given corrected copi es.

M5. MJURRAY: Yeah. | got the wong one. And we did
get a corrected copy.

MR. STETSON: Thank you.

MR. KIDMAN. |'ve got the one that he sent out,
basi cal | y.

M5. MURRAY: And | guess another general question is
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does water nove slower in clay soil than in sandy soil?

MR. STETSON:  Yes.

M5. MJURRAY: So can you tell fromthat that there are
generally clay soils in that area?

MR. STETSON: There's quite a bit of clay soils in
this area as | read this index here, this |egend, yes.

M5. MURRAY: And the idea that there are clay soils in
the area would al so prevent the return flow of the 200
toward the river, in your opinion?

MR. STETSON: Yes, unless the clay soil was tilted
toward the river. It doesn't appear to be here.

M5. MURRAY: \hich doesn't appear to be here. Ckay.

M. HIl, I have one question for you

SCWC Exhibit 12, you refer to Section 3.02.

MR HILL: Yes.

M5. MJURRAY: There had been sone testinony earlier by
VWRA that State Water Project water would be avail able, and
that the Departnent could make -- that we could -- that we
could ensure that any environnental concerns related to the
transition zone are addressed. That was stated in VWARA
testimony in Exhibit 1.

Assumi ng that the Departnment was able to buy State
Water Project water to make up for the water taken away by
VWWRA to go to the golf course, and assuning there wasn't a

place to put it anywhere near the transition zone -- | think
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right nowit's Rock Springs, which is quite a ways up. But
even if we did buy water, put it in at Rock Springs, would
that -- would we be able to ensure that water, that we woul d
be able to purchase that water on enough of a regul ar basis
to maintain habitat, given section 3.02?

MR HLL: | don't knowthat | amqualified to tel
you what supplies m ght be conming in through MM. Based on
what | have seen in the plan, that's -- there's not an
assurance that there would be enough water. And based on
what is here, it's only a one-year renewabl e purchase, so --

MR. KIDVAN. What is the "here" you are referring to?

MR HILL: To 3.02, yes. 3.02 of the Water Code.
Thank you.

M5. MURRAY: And part of what Section 3.02 said is the
renewal and sale of any water is for the period of one year
and is tenporary and interruptible in nature; is that
correct?

MR. HI LL: That's the |anguage.

M5. MURRAY: Thank you. No further questions.

H. O. BAGGETT: Thank you.

M. Ledford?

MR. LEDFORD: At sone risk of making this really
brief -- | may give up quickly. This mght work.

---000---

CROSS- EXAM NATI ON
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BY JESS RANCH WATER COVPANY
BY MS. LEDFORD

MR. LEDFORD: Good norning, M. Stetson

MR. STETSON. Good norni ng.

MR. LEDFORD: Can you see this plan and this area here
(indicating)? This is a --

H O BAGCGETT: Could we take off one of those exhibits
so it's not as confusing?

MR. LEDFORD: Not if | can get away with it.

MR PELTIER: Are you trying to overlay it?

MR LEDFORD: Yes, | am

This particular exhibit that | have overlaid onto
Sout hern California Water Conpany's |ast exhibit, which
was - -

MR KIDMAN.  1Q

MR. LEDFORD: 1Q It shows the Southern California
Airport golf course, which is basically the golf course that
is depicted on the cartoon, and it shows the river in
actuality. And then it shows a well field that has perhaps
as many as 20 wells in the well field.

And so ny question, based on the cartoon in this one
di agram of the water returning to the river is: with this
well field that you have in here, if you stop the production
of 400 acre-feet out of this well, isn't it true that one of

these other wells would actually produce that water as
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opposed to having it

turned on anot her well

return to the river?

MR STETSON: Well, if you shut down one well

sone overl appi ng effect.

MR. LEDFORD: Are you fanmiliar with Adel anto's

producti on?

nuni ci pal

MR. STETSON:  No.

and

MR. LEDFORD: Are you generally famliar with the

MR. STETSON: Generally.

growh in Victor Valley?

MR. LEDFORD: 1Is it a growing valley?

MR. STETSON: Yes, sir. |It's grow ng houses.

MR. LEDFORD: And is the municipal production

i ncreasing every year?

t hat

MR. STETSON: Yes.

MR. LEDFORD: That's the end of my questions.

MR. YAMAMOTO  Just a coupl e.

---000---

CROSS- EXAM NATI ON

BY APPLE VALLEY RANCHOS WATER COVPANY

BY MR YAVAMOTO

MR YAMAMOTO  Good afternoon.

M. HIl, was the VWRA a party to the proceedi ngs

led to the Stipul ated Judgnent ?

MR HILL: They were a party tw ce.

CAPI TOL REPCRTERS -
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served themtwi ce. The first time in 1990, | was the person
in charge of service of the cross-conplaint for the Mjave
Wat er Agency.

The first tine we naned them and served them we were
told that they were not a water producer; therefore, they
shoul d not have been naned in the Adjudication

In approximately, | think 1991 or '92, maybe even ' 93,
it was sonme tinme while we were still negotiating the
Sti pul ated Judgnent, it was deternined to name them again
because they were contributing to the fl ow between the
subareas. And we'd naned them and served them agai n, at
which tine there was objection by themand, | think, through
their counsel

And it was represented to the agency, the Mjave Water
Agency, that they were contributing to those flows and,

t herefore, should not be naned because they were putting
wat er back into the river and, therefore, they weren't
taki ng anything. And that was why we again dism ssed them
and kept them out.

And there were probably other political overtones and
other things going on at that time as well, but | can't
specul ate as to what el se was going on

MR. YAMAMOTO  And when did your service for the
Mbj ave Water Agency end?

MR HLL: Sonetine in '94, | think
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MR. YAMAMOTO  Thank you.

H O BAGGETT: That's all the parties.

MR KIDMAN: | have redirect on one of these

W t nesses.

H O. BAGGETT: W haven't given the other

opportunity to redirect. It certainly wasn't

parties an

noti ced.

| guess | can ask if there is any objection.

MR HI TCHINGS: | don't have an objection.

H O. BAGGETT: There is no

MR. KIDMAN:  Thank you.

obj ection, then.

---000---

REDI RECT EXAM NATI ON

BY SOUTHERN CALI FORNI A WATER COVPANY

BY MR KI

MR KI DVAN: M. Stetson, i

that was asked of you by M. Hitchings,

DVAN

n the |ast hypotheti cal

again, and referring to VWWRA Exhibit 4G

MR STETSON: Ch, this one.

MR KIDVMAN: |f 21,000 acre-feet of water,

I'"d like to clarify,

surface

wat er were introduced to the transition zone at the Lower

Narrows, which is depicted at the | eft-hand side of the

page, and the VWARA pl ant ceased

al | di scharges,

current conditions represented in this exhibit,

under

woul d 21, 000

acre-feet make it through the transition zone to the

Hel endal e Faul t ?
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MR, STETSON: Under this condition, because there are
areas where the top of the groundwater is several feet, many
feet bel ow the streanbed, a large part of it would be
absor bed goi ng down towards the VWRA pl ant, because there
are some gaps in there, spaces that we don't -- if those,
the conditions were changed, if the previous years or so
were wet and this area was fairly well -- we would have
surface flow through there. That part, then, we probably
get down -- so it would depend upon the underlying
condi tions of the stream

MR. KIDVAN.  Under current conditions as depicted here
where the streamis a wasting streamand in that reach,
21,000 acre-feet would not reach the Hel endal e Fault?

MR, STETSON: It would not all reach there.

MR KIDVAN:  And under current conditions, there would
be phreat ophytic consunption, would there not?

MR. STETSON:  Yes.

MR. KIDVAN. And that, again, would prevent the entire
21,000 acre-feet fromnmaking it across the transition zone;
is that right?

MR. STETSON. It would have an inpact on it.

MR, KIDVAN:  The inpact would be to reduce the anmpunt
of water nmaking it through the transition zone as surface
flows?

MR. STETSON: Yes.
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MR. KIDMAN. That's all the questions | have.

H O. BAGGETT: Any other parties?

Ckay. So there is no recross.

Wth that, we've already accepted the originals.

MR H TCHINGS: M. Baggett, we do not have a rebutta
case, but | do want to seek Board clarification on the
evi dence that has been submtted.

| wanted to confirmthat all of the testinony and
exhibits that VWWRA has on their amended exhi bit
identification index that was circulated to all of the
parties as well as, | believe, it was VWRA Exhibit 8 that
was brought in during cross-exam nation, that those have al
been of fered and accepted into evidence.

H O BAGGETT: | want to nake sure that you've got
them al | nunbered.

It's ny understanding that we'd already accepted those
i nto evidence.

MR HI TCHINGS: | wanted to make sure there was no
m sunder st andi ng si nce sonme of those exhibits -- corrected
copi es have been distributed after the close of our direct
case in chief. And | just want the record to be clear that
t hey have been of fered and accepted unless there are
obj ecti ons.

H O. BAGGETT: Are there any objections?

MR. KIDVAN:  No
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H O. BAGGETT: They're all accepted.

MR. H TCHI NGS: Thank you.

H O BAGCETT: Wth that, that's it.

| appreciate the parties again considering -- | know
we've been a little nmore informal than some ot her hearings,

but | certainly appreciate the patience that you' ve all had

with it.
At this point we'll take this under subm ssion. W
will have closing briefs. | don't know that we need to put

a page limt on testinony, unless sonebody is --

MS. DI FFERDI NG W need a deadl i ne.

H O. BAGGETT: W need a deadline, though. So it's --

"Il ask the parti es.

Anybody got a reasonable -- three weeks?

MR. H TCHI NGS: M suggestion was going to be 30 days
fromthe date we receive witten transcripts.

M5. MURRAY: | agree with that.

H O. BAGGETT: Problemw th anyone?

MR, YAMAMOTO. That's fine.

H O, BAGGETT: Thirty days fromthe date that we
receive the witten transcripts in the Board of fices.

MR. H TCHI NGS: So, perhaps so we all know the date
once that's received, maybe M. Mna can circulate notice by
e-mail to all the parties that it has been received, and

then set the date 30 days from whenever that is.
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H O BAGGETT: Yes.

MR HI TCHINGS: So we will all be clear on that.

H O BAGCETT: Wth that, we'll take it under
submi ssion. And all the persons here will be given notice
of the Board's proposed order in this matter, and when the
Board will neet, and at what neeting the Board will consider
it next. And thanks for your help and cooperation. And
have a safe trip hone.

Thank you.

(At 12:10 p.m the proceedi ngs were adjourned.)

---000---
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STATE OF CALIFORNIA )
) ss.
COUNTY OF SACRAMENTO )

|, SANDRA VON HAENEL, certify that | was the
official court reporter for the proceedi ngs naned herein,
and that as such reporter, | reported in verbati mshorthand
writing the nanmed proceedi ngs;

That | thereafter caused nmy shorthand witing to
be reduced to typewiting, and the pages nunbered 635
t hrough 748, inclusive, constitute a conplete, true, and

correct record of said proceedings:

IN WTNESS WHEREOF, | have subscribed this
certificate at Sacranento, California, on the 31st day of

January, 2001.

SANDRA VON HAENEL
CSR No. 11407
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