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SOMACH SIMMONS & DUNN

A Professional Corporation

DANIEL KELLY, ESQ. (SBN 215051)
MICHAEL E. VERGARA, ESQ. (SBN 137689)
LAUREN D. BERNADETT, ESQ. (SBN 295251)
500 Capitol Mall, Suite 1000

Sacramento, California 95814-2403

Telephone: (916) 446-7979

Facsimile: (916) 446-8199

Attorneys for Petitioner/Plaintiff BY RON-
BETHANY IRRIGATION DISTRICT

BEFORE THE
CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

In the Matter Of ENFORCEMENT ACTION Enforcement Action ENF01951
ENF01951 — ADMINISTRATIVE CIVIL
LIABILITY COMPLAINT REGARDING
UNAUTHORIZED DIVERSION OF WATER DECLARATION OF DANIEL

FROM THE INTAKE CHANNEL TO THE KELLY IN SUPPORT OF .
BANKS PUMPING PLANT (FORMERLY OPPOSITION TO PROSECUTION
ITALIAN SLOUGH) IN CONTRA COSTA TEAM'S MOTION FOR

COUNTY PROTECTIVE ORDERS

I, Daniel Kelly, declare:

I am an attorney at law licensed to practice before the courts of the State of California.
am a shareholder with the law firm of Somach Simmons & Dunn and counsel of record for
Petitioner/Plaintiff Byron-Bethany Irrigation District (BBID). The following matters are within
my personal knowledge and, if called as a witness, I can competently testify thereto.

1) Attached hereto as Exhibit A is a true and correct copy of the State Water
Resources Control Board's Amended Consolidated Opposition to Ex Parte Parte Applications of
West Side Irrigation District and Byron-Bethany Irrigation District to Stay or Enjoin the State
Water Resources Control Board's Enforcement Action, filed on September 17,2015 in the action
entitled Coordination Proceeding, California Water Curtailment Cases, Santa Clara County

Superior Court, Case No. 1-15-CV-285182, Judicial Council Coordination Proceeding No. 4838.

1

DECLARATION OF DANIEL KELLY IN SUPPORT OF OPPOSITION TO PROSECUTION TEAM’S MOTION FOR
PROTECTIVE ORDERS
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2) Attached hereto as Exhibit B is a true and correct copy of the State Water
Resources Control Board’s Declaration of John O’Hagan in Opposition to Petitioner/Plaintiff's
Application for Stay and/or In the Alternative Temporary Restraining Order and/or Preliminary
Injunction, dated June 22,2015, in the action entitled Banta-Carbona Irrigation District v.
California State Water Resources Control Board, et al., San Joaquin County Superior Court,
Case No. 39-2015-00326421.

I declare under penalty of perjury under the laws of the State of California that the facts

recited above are true and correct. Executed this 21st day of October at Sacramento, California.

"

e Daniel Kelly

DECLARATION OF DANIEL KELLY IN SUPPORT OF OPPOSITION TO PROSECUTION TEAM’S MOTION FOR
PROTECTIVE ORDERS
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CASES, NO. 4838

West Side Irrigation District, et al. v. State CONSOLIDATED OPPOSITION TO EX

Water Resources Control Board, et al. PARTE APPLICATICNKS OF WEST SIDE
IRRIGATION DISTRICT AND BYRON-

Byron-Bethany Irrigation District v. State BETHANY IRRIGATION DISTRICT TO

Water Resources Control Board, et al. STAY OR ENSOIN THE STATE WATER

RESCURCES CONTRCL BOARD'S
ENFORCEMENT ACTIONS

Date: Septeinber 22, 2015

Time: 3:30 p.m.

Dept: la.

Judge: The Honorable Peter H. Kirwan

Action Filed: June 29, 2015

Consclidated Opposition to Ex Paite Applications of West Side linigation Disi rict and Byron-Bethany Irrigation
District to Stay or Fnjoin the State Water Resourges Control Board's Enforcement Actions (1-15-CV-235182)
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INTRODUCTICN

Having been denied a preliminary mjunction of the water rights curtailment notices issued
by the California State Water Resources Control Board (“State Water Board” or “Board™) in
Sacramento County, petitioners Byron-Bethany Irrigation District (BBID) and West Side
Irrigation District (WSID) now seek a second bite at the apple. This time, petitioners are
atterapting to convince this Court to sfay the Board enforcement ections currently pending against
them. Petitioners’ motions seck an extraordinary remedy that has no basis in law, and rely on
mischaracterizations of the facts and documents at issue. For the reasons explained below, a stay
or restraining order is inappropriate because it is not allowed or authorized by section 526 or
1094.5 of the Code of Civil Procedure, petitioners have failed (o exhaust their administrative
remedies. there 1s 1o “concurrent jurisdiutien" ex ceptiqn to the exhaustion doctrine and even if
there were, the doctrine of primary jurisdiction requires this. Court to defer to the Board’s peading
admmustrative proceedings, and petitioners have tailed 1o establish that the Board's adjudicatory
hearings will tmpair pelitioners’ procedural due process rights in any way. Therefore, the Boaid
respectfully requests that petitioners’ stay motions be denied.

FACTUAL AND PROCEDURAL BACKGROUND

The State of California is in the midst of the most severe drought in the State’s history.
On January 17, 2014, Governor Brown issued a Proclamation of a State of Emergency resulting
from the drought. (Board Request for Jud. Net. (Board RIN), Exh. A.) The Governor called for
stalewide reductions in water use and directed the State Water Board to “put water right holders
throughout the state on notice that they may be directed to cease or reduce water diversions based
on water shortages.” (Id., §7.) Ou Apiil 25, 2014, the Governor issued a continued proclamation
of drought emergency, which maintained the previous cnuergency orders (Board RIN, Exh. B, 91
1), and further ordered the Board “to require curtailment of diversions when water is not available
under the diverter’s priority of right.” (/d., §17.)

On April 1, 2015, Governor Brown issued Executive Order B-29-15. (Board RIN; Exh. C.) |

It again extends the siate of emergency (id., 9 1) and orders that:

i
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The Water Board shall reguire frequent reporting of water diversion and use by water
right holders, conduct inspections to determine whether illegal diversions or wasteful
and unreasonable use of water are occurring, and bring enforcement actions against
egal diverters and those engaging in the wastetul and nnreasonable use of water.

(Id., % 10.)

In April 2015, the State Water Board issued a notice to all holders of post-1914 water rights

in the Sacramento and San Joaquin River watersheds that they may need to curtail their diversions l
due to insufficient projected water supplies. The Board issued a further such notice on May 1, i
2015 (May uotice). (WSID Second Amen. Pet. and Compl. (hereafter “WSID Compl.”), Exh.
B.) Asdirected by the Governor’s proclamations aud Executive Order, the May notice informed
diverters, including WSID, based on the most recent projections from the Department of Water
Resources {DWR), that there was o water available for diverters with rights post-dating 1914,

On June 12, 2015, the State Water Board issued a further notice (June notice). (WSID
Compl., Exh. D.) As directed by the Governor’s proclamations, the June notice informed the
public, including BBID and WSID, that based on water supply projections provided by DWR,
there was only sufficient water to supply water right holders with a priority date of 1902 or
earlier.. The May and June notices are collectively referred to as the “curtaibnent notices.”

On June 26, BBID filed an action in Contra Costa County, challenging the June notice. On
June 29, WSID, Central Delta Water Agency, South Delta Water Agency, and Woods Irrigation
Company (hereafter “the WSID Petitioners”) filed an action in Sacramento County chailenging
both curtailment notices. The following day, the WSID Pctitioners applied ex parte for a stay or
temporary restraining order (TRO) enjoining operation of the notices,

An ex parte hearing in the WSID case took place on July 7 before Sacramento County
Superior Court Judge Shelleyanne W.L. Chang. That same day, the State Water Board petitioned
the Judicial Council for coordination of the BBID case. the WSID case, and the three other cases
challenging the curtailment notices. On July 10, Judge Chang partially granted the WSID
Petitioners™ application for a TRO, finding that the notices could be mnstriwd as coercive orders
to cease diversions, and issued an order to show cause why a preliminary injunction should not

1ssue. (WS Coropl., Exh. F.)
2
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On July 15, the State Water Board took steps, consistent with Judge Chang’s order, to
modify the curtailment notices, and a revised notice to all diverters who received curtailment
notices (hereafter “revised notice™). (BBID RIN, Exh, 21.) This revised notice rescinded the
curtailment notices to the extent either could be construed as “an order requiring [anyoue] to stop
diversions under [their] affected water rights.” (Ibid.)

On July 16, the State Water Board’s Division of Water Rights issued charging documents

commencing ar administrative cease and desist (CDO) order proceeding against WSID, followed

by an information order the next day, issued pursuant to California Code of Regulations, title 23,
section 879, subdivision (¢)(1). (WSID Compl., Exh. 1.} On July 20, the Board issued charging
documents commencing an administrative civil liability (ACL) proceeding against BBID. (BBID

RIN, Exh. 26.) In both enforcement proceedings, the primary, predicate issues will be the

| determination of whether there is sufficient water available to divert, and if so, whether WSID

and BBID are or were enga;g;ing in the unauthorized diversion of water in violation of Water Code
section 1052, (BBID RIN, Exh. 32, p. 2: WSID Compl., Exh. K, pp. 2-3.)

On July 30, Judge Chang heard argument on the order to show cause why a preliminary
injunction should not issue. On Friday, J uly 31, pursuant to the direction of the Judicial Council,
the Presiding Judge of Alameda County Superior Court assigned the Honorable Evelio Grillo as-
coordination motion judge and, on his own motion, Judge Grillo stayed the five actions included
in the coordination motion. On Monday, August 3, the Sacramenro County Superior Court,
through Judge Chang, issued a minute order denying the preliminary injunction in the WSID
case, which order also had the effect of lifting the TRO. (Board RIN, Exh. F.) Later that day, the
parties and ihe Sacramento County Superior Court received notice of the stay issued by
Coordination Motion Judge Grillo in Alameda County. (Board RIN, Exh. H.)

On August 6, BBID requested a hearing before the Board (Board RIN, Exh. T) based on its
disagreement with the facts and allegatious set forth in the July 20 ACL complaint, and on August
7, WSID likewise requesied a hearing on the July 16 draft CDO. (WSID Mot, atp. 3 & Ex; E))

On August 10, Judge Giiilo issued an order granting the Board's petition for coordination

and informing the parties that he was available to hear ex parre applications for temporary relief
3
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on August 21. (Board RIN, Exh. J, pp. 3, 6.) No party applied to Judge Grille for relief.
Signiticantly, Judge Grillo's order specifically stated that, while the included actions were to
remain stayed pending assigniment of a coordination trial judge. “[t]his.order does not address the
status of Judge Chang’s order of 8/13/15 in the West Side Ir;igazioh case that'diéasolvedvthc
temporary restraining order and denied the motion for preliminary iﬁi unction.” ({d. at p. 6.)

On August 14, WSID sent a letter to Judge Chang in Sacramento asking that she vacate her
denial of the preliminary injunction because Judge Giille had 1ssued a stay. Judge C’har.ig denied
the request the following day. (Board RIN, Exh. G.)

Also on August 14, the Judicial Council assigned these coordinated actions to he heard in
Santa Clara County Superior Court. On Septeniber 2, the Santa Clara County Superior Court
assigned Judge Kirwan as the coordination trial judge. That same day, BBID filed a first
amended petition and complaint, adding new causes of action, including a chaﬂengé to the
7 Board’s pending ACL enforcement proceeding. On September 8, WSID filed a “Second
Amended and Supplemental” petition and complaint, adding new causes of m:fim including a
challenge to the Board’s pending CDO enforcement proceeding,

On September 4, this Court informed the parties by email that it was holding September 13
open for ex parte hearings in this matter. On September 9, BBID and WSID botl applied ex parte |
to stay the enforcement proceedings. They also requested, and the Board agreed. to delay the ex
parie hearing on the requested stay and TRO until Scptember 22, over one month later than they
could have had their applications heard by Judge Grillo,

STANDARD OF REVIEW

A. A Stay is Not an Available Remedy for These Proceedings.

Both petitioners apply to this court for a stay, or altematively for 2 TRO, staying or
enjoining pending administrative enforcement proceedings before the State Water Board.
However, neither petitioner identifies any authority in support of its assertion that a stay is an
available remedy. Although unclear from their papers, it appears petitioners intend to apply for a
stay under Code of Civil Procedure section 1094.5, subdivision (g). Bui subdivision (g) only

authorizes a stay of the “operation of* a “fing! administrative order or decision made as the result
' 4 .
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of a proceeding in which by law a hearing is required to be given, evidence is required to be .
taken, and discretion 1n the determination of facts is vested in the inferior tribunal.” (Code Civ.
Proc., § 1094.5, fsdbds. (a), (g), ewiphasis added,) The Board has not issued any final order or
decision here against either WSID or BBID. Section 1094.5, subdivision (g) ouly permits a stay
of the effect of a tinal decision, after the decision 15 made. Section 1094.5 does not permit a stay
of the proceedings that would lead to a final decision. A stay therefore is unavailable here.

B. Staadard of Review for a TRO.

“A temporary restraining order is issued to prohibit the acts complained of, pending a
hearing on whether the plaintiff is entitled (o & preliminary injunction.” (6 ’Wi‘ikiu; Cal. Proc. (5th
ed. 2008) Provisional Remedies, § 284, p. 224; Code Civ. Proc., § 525 [TRO is a type of
pieliminary injunciion].) A TRO may be granted where: (1) it appears the plaintuft is entitled to
the relief demanded; (2) some act during the litigation would produce waste, or great or
irreparable injury, to a party to the action: (3) the restrained act is in violation of a party’s rights
and would tend to render the judgment meffectval: and (4) when pecuniary compensation would
not afford adequate relief. (Code Civ, Proc.. § 526, subd. (a).)

“In deciding whether to provide relief, a court must weigh two “interrelated’ factors: (1) the
likclihood that the moving party will ultimately prevail on the merits a:qd (2) the rclative harm to
the parties from issuance or non-issnance of the injunction.” (Butt v. Siaie of Calif, (1992) 4
Cal.4th 668, 677-678.) The burden is oﬁ the party seeking injunctive reliet to establish all
elements necessary to support the issuance of the injunction. (O'Connell v. Superior Court
(Valenzuela) (2006) 141 Cal. App.4th 1452, 1481,) Injunction is an extraordinary power and is to
be exercised with great caution and only in those cases where it fairly appears that the moving
party will suffer irreparable injury as a result of the action at issue. (Tiburon v. Northwesiern R R,
Co. (1970) 4 C“:aLApp,Bd 160, 179.) In a case like this oue, where petitioners seek to restrain the
performance of duties by a public agency, the public interest involved demands “a significant
showing of irreparabile injury.” (Tahce Kevs Property Owners’ Assn, v. State Wat, Resources

Control Bd, (1994) 23 Cal.App.4th 1459, 1471.)

3

Consolidated Opposition to Ex Parte Applications of West Side Irrigation District and Byron-Bethany Iirigation |
District fo Stay or Enjoin the State Water Resources Control Board's Enforcement Actions (1-15-CV-255182) |



E-FILH

2

6

~}

et
)

S
£

o]
h

D: Sep 17, 2015 12:54 PM, Superior Court of CA, County of Santa Clara, Case #1-15-CV-285182 Filing #G-76557

As explained below, petitioners are unlikely to succeed on the merits of their claims.

Petitioners also have failed to establish any of the other criteria for issuance of a TRO.
ARGUMENT
I WEIDs AND EBID’S REQUESTS FOR A STAY OF THE PENDING ENFORCEMENT

PROCEEDINGS ARE BARRED BY SECTION 526, SUBDIVISION (B)(4) OF THE CODE OF

CiviL PROCEDURE

Regardless of whether the Court construes WSID's and BBID’s motions as requests for a
stay or applications for a TRO, they must be denied. Section 526, subdivision (b)(4) of the Code
of Crvil Procedure, and its parallel provision in the Civil Code, section 3423, bar any such stay or
injunction. These sections prohibit injunctions “[t]o prevent the execution of a public statute by
officers of the law for the public benefit” and therefore bar this Court from granting the requested
relief. (Code Civ. Proc., § 526, subd. (b)(4); Civ. Code, 4323, subd, (d).)

Board staff (the Division of Water Rights” enforcement unif) initiated the contested
enforcement proccedings through the issuance of an ACL complaint against BBID for the alleged
unauthorized diversion of water under sections 1052 and 1055 of the Water Code. Similaily,
Board staft issued the challenged draft CDO and information order against WSID pursuant to
sections 1825-1836 of the Water Code and the Board’s emergency drought regulations. * (Wat.
Code, §§ 1058, 1058.5, 1825-1836; Cal. Code Regs., tit. 23, § 349, subd. (¢).) Al of these
provisions are in Division 1 of the Water Code, and are declared to be in “furtherance ...in all
respects for the welfare and benefit of the people of the state.” (Wat. Code, § 1050.) In additicn,
the Governor's April 1, 2015, Executive Order specifically directs the Board to “bring

enforcement actions against illegal diverters and those engaging in the wasteful and unreasonable

' Both WSID and BBID had opportunities hefore Judge Grillo to seck interim relief,
which they declined to avail themselves of. (Board RIN, Exh. J atp. 6.) Petitioners now request
a TRO, but fail to explain why they could not have sought such relief earlier. Nor do they
provide any evidence as to how they will be irrepurably injured. (WSID Mot. at p. 14.) In
addition, the State’s need to respond to the current drought crisis indicates that the public interest
would not be served by a stay. (See Code of Civ. Proc., § 1094.5, subd. (g) [stay may not be
granted if it is against the public interest].)

* The California Legislature specifically authorized the Board to promulgate emergency
drought regulations in response to the present crifical drought conditions. (Wat. Code, §§ 1038,
1058.5.) .

6
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use of water™ in response to the continued state of drought emergency. (Board RIN, Exh. €,
10.) These cnfbtcemcnt actions are therefore in furtherance of a *law for the public benetit.”

In People v. Crites (1975) 51 Cal.App.3d 961, 965-966, the First Appellate District
reversed a trial court preliminary injunction that allowed hydraulic dredging in violation of state
water quality requirements. The Court of Appeal held that “courts of equity have no power by
injunction to restrain a public officer from performing an official act that he is required by valid

law to perform.” (/d. at p. 966.) The fact that “hardships will follow, or irreparable demage will

- ensue, because the officer delegated to execute such law may act unwisely or injuriously to the

party seeking relief” is not grounds for an injunction. (Ibid.; see Donaldson v, Lungren (1992) 2
Cal.App.4th 1514-1623: People v. Hy-Lond Enterprises (1979) 93 Cai.Ai}p.Sd 734,753.)

While an injunction may be issued where a statute, valid on its face, is unconstitutionally
applied. to such facts are present here. (Merandertte v. San Francisco (1979) 88 Cal.App.3d 105,
111.) The BBID ACL complaint is merely a charging documernt by the Division of Water Rights” |
enforcement unit and is not a final Board decision (see section 1V.B.1, infra). (BBID RIN, Exh.
26.) Similarly, the WSID draft CDO is a charging docwnent without any force and effect absent
final approval by the Board members, which would not happen unti! after the evidentiary hearing
requested by WSID. The information order directed against WSID simply requires it to provide
the Board with relevant water use information, as authorized under the Board’s investigative
authority. (WSID Compl., Exhs. I, J; Cal. Code Regs., tit. 23, § 879, subd. (¢)(1).)

Importantly, petitioners have adequate alternative remedies to a stay of the Board’s
enforcement proceedings. For example, if patitioners believe that the Board’s enforcement unit
has requested that the Beard consider improper evidence, petitioners may move the Board to
strike thai evidence during the hearings they have requested. If petitioners believe that the
enforcement wut includes staff members that hold dual prosecutorial and advisory roles, then
petitioners can move the Board to disqualify those members.. (Moroungo v. State Waier Resovrces
Control Bd. (2009) 45 Cal.4th731, 734.) Finally, if the petitioners believe that any Board
member 1s biased or has pre-judged the issues pending betore it, then petitioniers may wove to

recuse that member and provide the Board with evidence and argurnent in support of recusal.
7
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(State Water Resources Control Bd. Coordinaied Cases (2006) 156 Cal. App.4th 674, 838-839.)
Petitioners, however, have taken no such steps and consequently they cannot contend that the
Board has applied its Water Code duties in an unconstitational or otherwise unlawful manner,
H. ASTAvVIS IMPROPER BECAUSE PETITIONERS HAVE FAILED TO EXHAUST THEIR
ADMINISTRATIVE REMEDIES
Petitioneis’ stay motions also must be denied because they immproperly seek to stay the
pending Board enforcement proceedings hefore they are final, in contravention of the doctrine of

exhaustion of administrative remedies. As the appellate court has recently held, “[w]hen a statute

aggrieved party is generally required to initially vesort to that tribunal and to exhaust its appellate
procedure.” (Tejon Real Estate v. Cirv of Los Angeles (2014) 223 Cal. App.4th 149, 155-156.)
Under this doctrine, “a controversy is not ripe for adjudication until the administrative process is
completed.” (T¢jon, supra, 223 Cal:App.4th at p. 156.) The doctrine is a “fimdamental rule of
procedure.” (Campbell v. Univ. of Calif. (2005) 35 Cal.4th 311, 321.) li is “principally grounded
on concerns favoring administrative autonomy (i.e. courts should not interfere with an agency
determination until the agency has reached a final decision) and judicial efficiency (i.e.
overworked courts should decline to intervene in an administrative dispute unless absolutely
necessary).” (Farmers Ins. Exch. v. Superior Court (Pecple) (1992) 2 Cal.4th 377, 391.)

The separation of powers principle derived from the C :ﬂifpmia Constitution provides the
constitutiona!l basis for the exhaustion doctrine. (County of Contra Costa v. State of Calif. (1936)
177 Cal.App.3d 62, 76-77 (County of Contra Costa).) The County of Contra Costa court
observed that because an “administrative prrjcedure is part of the legislative process,” sepatation
of powers mandasies that “a judicial action before the legislative process has been completed is
premature and a court is without jurisdiction until administrative remedies have been exhausted.”
(ld. atp. 77.) Likewise here, if the courts are permitted to enjoin an ongoing quasi-judicial
agency procedure, this “would be to permit the ‘co‘urts to enpgage in an imwarranted interference”
and also would contravene the separatdon of powers. (ibid., citing Santa Clara County v. Sup.

Courr (1949) 33 Cal.2d 552, 556.)
8§

or lawful regulation establishes a quasi-judicial administrative tribunal to adjudicate remedies, the !
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In Temescal Water Co. v. Depr. of Pubiic Works (1955) 44 Cal 2d 90, 94, the California |
Suprerne Court specifically addressed the question of whether a water right determination of the
“existence of unappropriated water” is a matter to be considered first by the Department of Public

u

entifled to a trial de novo™ before |

Works (the Beard's predecessor) or whether a private party is
the superior court. According to the Supreme Court, “5 holding that such danger is so immi.nent{
as to justify an independent judicial proceeding to determiine the availability of unappropriated
water before the department considers an application, would deprive the administrative
proceeding of all of its proper functions." (/d. at p. 106, emphasis added.) Judicial relief from a
water right determination is only proper under section 1094.5 of the Code of Civil Procedure afier
the agency has issued the water right permit and affer the aggrieved party has exhausted all
administrative reinedies. (/bid.) In the present case, the exhaustion doctrine similarly bars
petitioners from “depriv[ing] the [Board’s] administrative proceeding of all of its proper
functions™ by having a “trial de novo™ before this Court regarding the contested water rights
issues prior to a final Board determination of those issues. (1bid.)

Petitioners may assert that the ““futility” exception to the exhaustion doctrine allows them to |
obtain a stay of proceedings. However, ihe California Supreme Court has held that this
“exception applies only if the party invoking it can positively state that the administrative agem:y’ |
has declared what its ruling will be in a particular case.” (Steinhart v. County of Los Angeles
(2010) 47 Cal.4th1298, 1313.) A statement by an agency representative “other than the body
charged with hearing and deciding” is not sufficient to inveke the “furlity” exception. (Zejon,
supra, 223 Cal.App.4th at p. 158.) In the prescnt case, petitioners have, at best, only sugpested
that certain Board staff have rendered opinions on issues to be considered in the pending
enforcement proceedings. But petitioners have provided this Court with no evidence that any
Board meimnber has “positively” rendered a “ruling” on the “particular” enforcement actions

contested by the petitioners. (Sreinhait, supra; 47 Cal.4th at p. 1313.) Since the Board, not its

9
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1 | staff, is the “body charged with hearing and deciding.” the “futility™ exception does not apply
2 | here, and the exhaustion doctrine precludes the stays requested by the petitioners. *

3 1 [i{. THE CONCURRENT JURISDICTION DOCTRINE ARTICULATED IN NATIONAL AUDUBON
POES KOTOBVIATE THE EXHAUSTION REQUIREMENT

Petitioners assert that in National Audubon Society v. Superior Court (1983) 33 Cal.3d 419,

LV

& | 448-451 (National Audvbon) the Callf-\'xmia Supreme Court applied the concurrent jurisdiction

7 | doctrine to overturn the exhaustion doctrine as to the Board where an aggrieved party has brought
8 | ajudicial chailenge to the Board’s water right authority while a Board administrative proceeding
9 || directed against that party remains pending, (BBID Mot. at p. 3: WSID 'M(_»f. atpp. 3-4.)

10 | According to petitioners, this Court’s concurrent jurisdiction trumps the Board’s jurisdiction,

11 | since petitioners’ judicial actions challenging the Board’s pending enforcement proceedings

12 | allegedly preceded the Board's initiation of the pending enforcement proceedings. Petitioners’

13 | reading of National Audubon and the concurrent jurisdiction doctrine is erroneous and should be

b

rejected for at least three veasons,

s
|91

First, National Audubon did not involve a private party action against the Board, Rather,
16 | National Audubon involved an action by private parties (several environmental orgamzations)

17 | against another private party (the City of Los Angelcs Department of Water and Power ~ “City”).
18 | The environmental plaintiffs challenged the City's water diversions from the Mono Lake basin in
19 | superior court. (Netional Audubon, supra, 33 Cal.3d at p. 425.) The plaintifts did not seck

20 | judicial review of any Board decision or proceeding, or any relief against the Board. While the
21 || Board was named as a real party in interest, the plamtiffs did not challenge and could not have

22 || challenged the Board’s decision to issue water rights to the City for its Mono basin diversions

23 * [ addition to requesting a stay of the CDO proceedings directed against it, WSID has

’ also requested a stay of the Division of Water Rights” August 7, 2015, order asking WSID to

24 | provide the Division with certain water use information. WSID filed a petition for

‘ reconsideration of that order with the Board on September 4, 20135, which the Board has not yet
25 || acted upon. (WSID Mot. at p. 3.) Judicial review of this information order requires the filing of a
5 petition for reconsideration, and judicial review is not ripe until at least 90 days from the date that
26 | the information order was issued, unless the Board acts on the petition for reconsideration before
that date. (Wat, Code, §§ 1122, 1125, subd . (b).) This 90-day period does not run until

27 | November 4, 2015. WSID therefore has failed to exhaust its administrative remedies as to the
2 information order and cannot currently challenge that order.
28
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because the Board’s issuance ot such water right licenses occurred in 1974, and the statute of
limitations for challenging that action had long since run. (/d. at p. 428, fn. 8.)

National Audubon stands for the unremarkable proposition that if a private party brings a
water right action under the public trust doctrine against another private party, then the courts
have concurrent jurisdiction with the Board to consider the dispute and the private party does not
first have to bring the action before the Board. As Narional Audubon noted, California superior
courts have historically had jurisdiction to resolve water right disputes among private parties. (Id, |
at p. 449; see also Environmental Defense Fund v, Eost Bay Mun. Utility Dist. {1980) 26 Cal.3d
183, 200.)

Second, petitioners” attempt to expand National Audubon’s concurrent jurisdiction holding
to include the situation where parties have tiled superior court challenges to currently pending
Board proceedings conflicts with National Audubon 's reasoning in support of concurrent
jurisdiction. National Audubon recognized that the Board’s “experience and expert knowledge”
as to water resource matiers argued in favor of applying the exhaustion doctrine, even as to water
disputes among private parties. (National Audubon, supra, 33 Cal.3d at p. 451.) However, the
Supreme Court concluded that the trial court could retain original jurisdiction to consider water
disputes among private parties and still rely upon the Board’s expertise by invoking the water
reference provisions of the Water Code. (Wat. Code, §§ 2000 ef seq.) These provisions authorize
the trial court to refer “any or all issues involved in the suit” to the Board for the preparation of 4
special-master-style referee report. (Wat, Code, §§ 2000, 2010-2020.) As National Audubon
explained, “[t]hus the courts, through the exercise of sound discretion and use of their reference
powers, can substantially eliminate the danger that lidgation will bypass the Board’s expert
knowledge.” Nariona! Audubon, supra, 33 Cal.3d atp. 451.)

The National Audubon-endorsed reference option would not be available to the trial court
where the dispute is not one between private parties, but where, as here, the case involves a
private-party chellenge to an ongotng Board administrative proceeding. In the latter situation, it
is the very judgment of the Board that ts being challenged, so the Board would not be able to

provide the trial court with referce services under the court reference provisions of the Water
11
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Code. I such situations, National Audubon’s reasoning in support of concurrent jurisdiction
disappears and the concurrent jurisdiction doctrine becomes inapplicable, *

Third, assurning arguendo that the exhaustion doctrine does not apply and this Court and
the Board have concurrent jurisdiction to consider the water rights issues raised in petitioners’
pleadings, then the doctrine of primary jurisdiction nevertheless compels this Court to defer to the
pending Board enforcement proceedings. As the California Supreme Court has explained.
primary jurisdiction, unlike exhaustion:

applies where a claim is criginally cognizable in the courts, and comes into play

whenever enforcement of the claim requires the resolution of issues which, under a

regulatory scheme, have been placed with the special competence of an

administrative body; in such a case the judicial process is suspmd; d pending referral
of such issues to the administrative body for its views.

(Farmers Ins. Fxchanige v. Superior Court (1992) 2 Cal.4th 377, 390.) The primary jurisdiction
doctrine “advances two related policies: it enhances court decision-making and efficiency by

allowing couris to take advantage of the administrative expertise and it helps assure uniform

application of regulatory laws.” (Jonathan Neil & Assoc. Inc. v. Jones (2004) 33 Cal.4th 917,

932.)

Application of the primary jurisdiction doctrine in the present case would advance both of
these policies. As the Calitornia Supreme Court has noted, “[t]he scope and technical complexity |
of issues conceming water resource management are unequalled by virtually any other type of
activity presented to the courts.” (Environmental Defense Fund., supra, 26 Cal.3d at p. 194.)
Section 174 of the Water Code states that “[t}iie Legislature hereby finds and declares that in
order to provide for the orderly and efficient administration of the water resources of the state it is
necessary to establish a control hoard which shail exercise the adiudicatory and regulatory

functions of the state in the field of water resources.” (Wat. Code, § 174.) Underscoring the

* Petitioners cite to Cousnty of Siskivou v, Supericr Court (2013) 217 Cal. App.4th 83, 88 in
support of their arguments. (BBID Mot. at p. 3. n. 3; WSID Mot. at p. 4.) However, the
concurrent ;umdut ion question raised in that case is Pntfreiy distingwshable from this case, The
issue in County of Siskiyoun was what court hiad jurisdiction as between the Sacramento and
Siskiyon C umty ouperzm' Courts, and not, as here. a jurisdictional conflict between the superior
court and the Board. (County of olSkﬂ'Od supra, 217 Cal. App.Aili at pp. 88-89,) Thus decision
therefore does not s_zuppoﬁ petitioners’ claim that National Auduboen grants this Court exclosive
jurisdiction in this case.

12
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- technical complexity of the issues, the Legislature required four of the five Board members to

| removed any such “command” through the July 15 revised notice. (BBID RIN, Exh. 21.) The

have specific expertise in water resources. (Wat. Code, §175.) The need for expert judgment and
uniform application of regulatory requirements becomes particularly important as the Board !
engages in the hi ghly challenging and complex task of managing water use throughout the State
in this critical drought year. Petitioners’ stay motions therefore contravene the primary
jurisdiction doctrine and should be denied.

V. THE BOARD’S ENFORCEMENT ACTIONS D0 NOT VIOLATE PETITIONERS' DUE
PROCESS RIGHTS

Petitioners also argue that the Board’s enforcement actions must be enjoined because they
allegedly will impair their procedural due process rights on multiple grounds. For the

reasons discussed below, noue of these arguments has merit.

A.  The Curtailment Notices Were Superseded by the July 15 Revised Notice,
and the Sacramento Superior Court Expressly Held that These Notices Do
Not Violate the Notice Recipients’ Due Process Rights

BBID argues that the curtailment notices violate its procedural due process rights because

they “command” that “BBID cease diverting water.” (BBID Mot. at p. 6.) However, Board

revised notice fully addresses the alleged procedural due process deficiencies of the initial
curtailment notices. First, the revised notice states that “[t}he purposc of this notice is to rescind
the ‘curtailment’ portions of the unavailability notices you received.” (/bid.) Second, the notice
declares that “[t]o the extent that any of the notices described above contain language that may be
construed as an order requiring you to stop diversions under your affected water right, that
language is hereby reseinded.” (/bid.) Third, the notice announces that “any language that may -
be construed as requiring affected water vight holders to subwmit curtailment certification forms is
hereby rescinded.” (Ibid.) Fouith, the notice informs the recipient that there is insufficient water
available for certain categorics of junior water rights holders, but provides that “(i]f you believe
you received this notice in erior, or have information that you want to provide in response to this 1
notice, or have information vou béiievc the State Water Board staff should otherwise consider,

you may submit that information™ to the Beard. (/bid.) Finally, the notice makes clear that it
i3
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*does not establish or impose any corapliance responsibilities” and that “[n}m‘;-mmbiiame with
this notice shall not constitute a basis for the State Water Board’s initiation of any .enforeément
action.” (Ibid.) The revised notice therefore makes it clear that the notices themselves do not
“command” BBID or any other water user to cease diverting water and therefore do not *deprive
BBID of its right to divert water.” (BBID Mat. at p. 7.)

According to the U.S. Supreme Court and the California Supreme Court, procedural due
process is a “tiexible” concept that “calls for such procedural protections as the particular
situation demands.” (Mathews v. Eldridge (1976) 424 U.S. 319, 334; Oberholzer v. Commission
on Judicial Performance (1999) 20 Cal.4th 371, 390.) The Mathews Court identified the relevant
due process factors as follows:

[f]irst, the private interest that will be affected by the official action; second, the risk

ot an erroneous deprivation of such interest through the procedure used, and probable

value, if any, of additional or substitute procedural safeguards; and finally, the

Government’s interest, including the function involved and the fiscal and

administrative burdens that the additional or substitute procedural requirement would
gntail.

(Mathews, supra, 424 U.S. at p. 335.)

Application of the Mathews three-part balancing test demonstrates that the curtailment
notices as clarified by the revised notice are consistent with procedural due process. First; the
revised notice states that the curtailment notices are not to be construed as a command to stop
diversions or to submit certification forms, that the notices do not establish or impose any specific
compliance responsibilities, and that the notices “shall not constitute a basis for the State Water
Board’s initiation of any enforcement action.” (BBID RIN, Exh. 21 atp. 2)) I’Ims. the
curtailment notices as clarified by the revised notice have no direct effect o the petit.i.on,s:rs.’
claimed post-1914 or pre-1914 appropriative water rights. As such, the curtailment notices do not
implicate the “private interest” factor of the Mathews balancing test.

Second, the Water Code enforcement procedures provide the petitioners with ample due
process protection. Where the Board files a cc:mp}aim. secking vivil penalties under section 1055
of the Water Code, or the Board invokes its cease-and-desist authority under section 1831 of the

Water Code, the named party iz entitied {o s hearing, if one is vequested within 20 days from
14 :
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service of the complaint or from receiving notice of the CDO. (Wat. Code, §§ 1055, subd. (b).
1834, subd. (1)) The full Board independently reviews the evidence and may take additional
evidence. (Wat. Code, §§ 1055, subd. (b), 1832.) The parties are entitled 1o introduce exhibits,
cross-examine and impeach witnesses and submit rebuttal fcstimon)fl (Gov, Code, § 11513, as
incorporated by C‘ai Code Regs., tit. 23, § 648, subd. (b).) The Board’s final decision is ﬁtsbjeut
to judicial review. (Wat. Code, § 1126.) Given that the Water Code expressly provides for a
public hearing process and judicial review, the present curtailment notices provide no tisk of any
“erroneous deprivation” of the petitioners’ property interests under the “deprivation” factor uvf the
Mathews balancing test.

Finally, the State’s interest in issuing the curtailment notices is significant and compelling.
As the Governor’s drought proclamations have repeatedly noted, the State 18 facing the worst
drought cor.uiit;i\mjs.in recorded California history. As part of the State’s dmught mmmgcﬁxent
efforts, the Governor has called for statewide reductions in water use and has dire'cte&“i:he State
Water Board to “put water right holders throughout the state on notice that i’ﬁey may be directed
to cease or reduce water diversions based on water shortages.” (Board RJN, Exh. A, 9 7) In
order to address the worsening drought conditions, the Governor’s proclamations direct the State
Water Board “to requiré curtailment of diversion when water is not available under the diverter’s
priority of right.” (Board RIN, Exh. B, §17.) Therefore, application of the “governmental
interest” factor of the Aarhews balancing test also yields the conclusion that the Court should find
the contested curtailment notices are consistent with due process.

While the WSID matter was pending in Sacramento County Superior Court, Judge Chang
reviewed the same due process claimi, then raised by WSID, in light of the revised nofice. She
concluded that because the notice “no longer requires recipients to cease diverting water or
requires them to sign a curtarlment cetificate form under penalty of perjury,” but enly “notiffies]
the recipient that the Board has information indicating that there is insufficient water available for
their water zight priority, such a determination, in and of itself, does not violate Due Process
principles.” (Board RIN, Exh. F, p.3.) BBID’s due process argument likewise fails for the same

Teasons,
15
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B.  The Curtailment Motices Do Not Make a Final Determination Regarding
the Unavailability of Water

BBID also argues that the Board’s enforcement action will violate its due process rights
because the Tuly 15 revised notice “maintains the [Board’s] ﬁndingé that there is no water
availsble for BBID to divert under its pre-1914 water right, and maintains that BBID's diversion
of water after receiving the Curtailinent Notice is unlawful.” (BBID Mot. at p. 8; see BBID RIN,
Exhs, 14, 21.) WSID similarly argues, relying on a general fact sheet and a statement at a press :
conference, that the enforcement hearing will violate its due process rights because it will not be
allowed to challenge the Board staff’s conclusion in the July 15, 2013, revised notice that there is
insufficient water available in the San Joaquin River to divert under WSID's priority of right.
(WSID Mot. at p. 10.) These arguments are based on a fundamental misreading of the relevant
docuinents.

i. The curtailment notices are determinations of Board staff, not the
Board

First, any statements in the curtailment notices and revised notice as to the unavailability of
water are determinations of Board enforcement staft based on the information available to them at
the time the notices were issued, not final determinations of the Beard itself. Neither the Board
itself nor any Board member has yet made any determinations or findin gs regarding the
unavailability of water or the illegality of BBID’s or WSID's diversions -- that is the very
purpose of the Board ¢nforcement hearings, which are s(;hcduled to commence on October 28 and
November 12, respectively. (BBID RIN, Exh. 32; WSID Compl., Exh. 32.) Petitioners’
arguments fail to recognize the fundamental distinction between a finding of Board staff
regarding the general unavailability of water, made after staff conducts an investigation as
authorized nnder sections 183 and 1051 of the Water Code, versus a finding of the Board as
applied to a particular water right holder that it is unlawfully diverting water in violation of its
prierity «.}fr.i ghi due to the unavailability of water in the systen.

This distincticn is confirmed by the Board’s letter explaining that BBID s petition for

reconsideration of the June notice is improper. (BBID RIN, Exh. 27, pp. 1-2[June notice “15 not
16
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1 | anorder or decision of the Board or Board’s staff acting under delegated authority™].) Petitioners

Tnd

cite to no evidence that the Board itself or any Board member has made any determination or
3 | findings regarding the unavai labi lity of water or the unlawfulness of petitioners' di VETSIONS.

2. Petitioners will have an opportunity to coatest all legal and factual
fssues at the Board’s enforcement hearings

(= BN T 8

BRID asserts that the Board™s ACL complaint and notice of enforcement hearing (BBID

7 | RIN, Exhs. 206, 32) establish that BBID cannot challenge Board staft’s allegation of water

8 | unavailability at the ,Bo_ard hearing. BBID erroneously claims that this issue has been i}rf;-
9 | determined ‘and the only remaining issue is the amount of administrative penalties to be assessed. f
10 | (BBID Mot. at pp. 9-10, 12-13.) WSID makes the same argument, but ignores the language of |
11 || the draft CDO and notice of enforcement hearing altogether. (WSID Compl., Exhs. I, K.}

12 The July 20, 2015, notice of enforcement action against BBID states that “BBID is alleged
13 | to have diverted” water while none was available to serve BBID s water right and that, *“This

14 | violation is further described in the enclosed ACL Complaint.” (BBID RIN, Exli. 22, p. 1,

v15 emphasis added.) The notice farther states that “if you disagree with the facts or allegations set
16 || forth in the ACL Complaint, you may request a hearing before the State Water Board;” and

17 | notifies BBID that it may submit written testimony and other cvidence that it desires the Boﬁrd to
18 | consider. (/d. at p. 2; see also Water Code § 1035, subds. (a)-(b).) The July 16, 2015, notice of
19 | enforcement action against WSID makes similar statements. (WSID Compl., Exh. 1)

20 The ACL complaint against BBID sets forth a number of “Allegations,” including that, by
21 | June 12, 20135, “available supply was insufficient to meet the demands of appropriative rights

22 || with the priority dates of 1903 and later through the Sacramento and San Joaquin River

23 | watersheds and the Delta,” that Board staff issued a notice of unavailability to these water rights
24 | holders on June 12, 2015, and that BBID coatinued to divert approximately 2,067 acre-feet of

25 | water tollowing this notice. (BBID RIN, Exh. 26, %3 17, 18, 24, 25, 28.) The ACL _co‘mplaint

26 | then ¢ontains a section entitied “Proposed Civil Liability,” and sgain niotifies BBID of its right to

27 | aBoard hearing on the entire matter. (/d. at pp. 5§ 32-41, 7,9 42.) The ACL complaint
28 | specifically states that:

17
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[i]f BBID requests a hearing. BRID will have an opportanity to be heard and to

contest the allegations in this Complaint and the imposition of an ACL by the State

Water Board. , .. If BBID requests a hearing. the State Water Board will consider

whether to impose the civil liability, and if so, whether to adjust the proposed liability

within the amount authorized by statute.
(/d. at T 43-44, emphasis added; sec also BBID RIN, Exh. 27 at p. 2 [letter finding BBID
petition for reconsideration of Junc notice improper].) BBID requested such a hearing on August |
6, 2015, specificaily stating that 1t “disagrees with the facts and allegations” in the ACL
complaint. (See Board RIN. Exh. Lp.1.)°

The issucs identified in the Board’s notice of public hearing for the entorcement action
against BBID include “/w/hether the State Water Board should impose administrative eivil
liability upon BBID for trespass and if so, in what amount and on what basis.™ (BBID RIN, Exh.
32, p. 2, emphasis added.) The notice of hcaring also identifies the purpose of the hearing as for
the Board “io receive evidence relevant to determining whetfier to impose administrative civil
ligbility against”™ BBID for “alleged unauthorized diversion of water’” and if so, in what amount.

(Id. at p. 1, emphasis added; sce also Board RIN, Exh. K, p. 2 [identifying as a key izsue

“whether [BBID] engaged in the unauthorized diversion of water”].) The Board's detcrmination

whether to impose civil lHability necessarily entails a predicate determination whether BBID in
fact diverted water when no water was available for diversion under any rights it was purporting
to exercise at the time, in violation of the prohibition against unauthorized diversion of water in
Water Code section 1052, (See id., Exh. 26, 9 1-2; Exh. 32, pp. 1-2 and Water Code, § 1055,
subd. (c).)

Likewise, issue number 2 in the September 1. 2013, notice of enforcement hearing against
W8I D‘, te determine whether to adopt the July 16, 2015 dratt CDO against WSID, states: “[h]as
WSID violated, or is WSID threatening to violate, the prohibition set forth in Section 1052
againsi the unauthorized diversion or use of water?” (WSID Conipl,, Exh. K atp. 3.) Again, in

order to determmine whether WSID s diversion are actually unauthorized, the Board will

S WSID also requesied a hearing before the Board to contest the dratt CDO. (WSID Mot
atp, 3 & Ex, E}
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- necessarily have to determin whether there was sufficient water in the system to enable WSID to
legally divert water under its priority of right.

Finally, the Board’s final determination of B-BID%S» and WSID’s liability atter the
enforcement 'heérings will be subject to reconsideration ‘«‘)yb’fhe Board and judicial review by writ
of administrative mandate. (Wat. Code, §§ 1122, 1126 Code Civ. Proc., § 1094.5.) Therefore,
the petitioners” due process arguments are groundless because they can contest their liability for
vuauthorized diversions in the Board hearings.

3. The curtailment notices are fully consistent with the U.S. District
Court’s decision in Duarte Nursery v. US. Arny Corps of Engineers

Contrary to BBID's assertion, the Board’s notices and enforcement action against BBID are
not “at odds with™ Duarte Nursery v. US. Army Corps of Engineers (E.D. Cal. 2014) 17
F.Supp.3d 1013. (BBID Mot. at p. 11.) In fact, these general notices are, if anything, more
consistent with due process principles than the Regional Water Quality Coutrol Board’s speeifie,
individualized Notice of Violation (NOV) that the court upheld against a due process challenge in |
that case. (See Board RIN, Exh. D; see also Exh. G, p. 3 [Chang ruling holding that the July 15
revised notice is “akin to the notice of violation” in Duarte.) In Duarte, the Regional Water
Board had issued an NOV asserting that the plaintiffs were “in violation of” the prohibitions
against discharges in the federal Clean Water Act and state Porter Cologne Water Quality Control
Act. (Id. at p. 1016.) However, similar to the J uly 15 revised notice, the NOV did not order the
plaintiffs to cease their viclations, but rather notified them that the cited violations fsubjeded them
to potential administrative civil liability and required them to submit a plan to mitigate the
violation. (/bid.) Plaintiffs challenged the NOV on due process grounds, asserting the Regional
Water Board was required te provide a hearing prior to issving the notice. (Id. at p. 1024.)

The court rejected this challenge, holding that “[t]he NOV does nct divest plaintitfs of

simply:

notifie[d] plaintifis of the Board’s view that they are in violation of the iaw. The only
thing 1t commands is that plaintiffs subnit a plan to mitigate the impacis of the
discharges. However. (1) nothing in the lx%té\r threatens any consequences for failure

Consolidated Opposition to Ex Parte ‘A‘kpplin:;'ﬁ:;mr; of West Side im’gaﬁon i
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to subrait such a plan, (2) plaintifts identify nothing in the luw or regulations that
authorizes any such consequences, and (J) plamnf’rs do not allege that in fact any
such cansequences have occurred.

(7hid.: see also Machado v. State Water Board (2001) 90 Cal. App.4th 720, ‘725-728 [holding
Regional Water Board cleanup and abatement order issved without prior ncmcc and hearing ) did
not violate due process].) Likewise, here, as discussed above, nothing in the curtailment notices,

evised notice, notice of enforcement actions, ACL complaint, draft CDO, notices of hearing or
the Water Code threatens any consequences against petitioners for dmtinu(ad diversions prior to a
full evidentiary he“rmk, s before the Board and the Board’s issnance of a final order determining
Hability; nor do petitioners argue that they have sutfered any adverse consequences from these
notices at this stage of the procecdings. ®

C.  Petitioners Provide No Evidence of Any Vielation of the Separation of
Functions or £x Parte Communications Rules

Petitioners turther argue that their due process rights to a fair hearing will be violated
hecause the Board is not an “impartial” decision maker and has failed to maintain appropriate
separation between its decision making and prosecutorial functions as required by the California
Supreme Court’s decision in Morongo, supra, 45 Cal.4th 731. At the outset, petitioners’
generalized asseition of Board bias fails because they have not asseried, let alone established, any
actual bias or risk of bias on the part of the Board or any individual Board members. As the Third
District Court of Appeal has stated:

[blias and pr u;udu,c., are not implied and must be clearly established. A party’s
anilateral perception of bias cannot alone serve as a basis for disqualification.
Prejudice must be shown agsmsf a particular party and it must be significant enough
to impair the adjvdicaror’s impartiality. The challenge to the faimess of the
adjudicator must set forth concrete facts demonstrating bias or prejudice.

8 BBID cites the portion of the Duarte opinion that addressed a cease and desist order
issued by the U.S: Army Corps of Engineers. (d. at p. 1023.) The court held that the CDO
violated the plaintiff’s due process rights because, wholly unlike the situation here, “[t]he Corps
ordered plaintiffs to stop their activities, and plaintiffs mmphed with the order, reasonably
belioving that they were not free to ignore a command of the United States Government . . .. In
so complying, plaintiffs lost their crop, and to the degree they are still complying, they have lost
their right to farm or use their land.™ (Ihid.)

20
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internal separation of adjudicative, investigative, prosecutorial, and advisory functions within the

(Stare Water Bd. Coordinated Cases, supra, 136 Cal.App.4th at pp. 840-841, emphasis added.)
Moreover, the alleged bias of staff is not automatically attributable to individual Board members.
Rather, a claim of bias “must estublish an unacceptable probability of actual bias on the partof
those who have actual decision-making power over their claims.” (BreakZone Billiards v. City of
Torrance (2000} 81 .(.,‘aI.AppAth 1205, 1236, emphasis added.) Staff bias is not éﬁr'fi)utublc to
the decision-maker. (Kenneally v. Lungren (9th Cir. 1992) 967 F.2d 329, 333-334,)

Morongo holds that the due process guarantee of a fair hearing can be violated upon proof
of actual bias on the part of the decision-maker or a showing that the “probability of actual bias . .
is too high to be constitutionaily tolerable.” (Moronge, supra, 45 Cal.4th atp. 737.) In the
context of administrative agency adjudications, impartiality of the adjudicator is presumed and
this presumption “can be overcome only by specific evidence demonstrating actual bias or a

particular combination of circumstances creating an unacceptable risk of bias.” (/d. at pp. 741-

742.) Neither BBID nor WSID have made any such showing here.

First. BBID claims that Board staff’s prior issuance of water rights curtailment notices in

these and other watersheds in 2014 and 2015 demonstrates that the Board “cannot now be
expected to provide BBID with a fiir hearing.” (BBID Mot. at p. 14; see BBID RJN, Exhs. 34-
40.) This assertion fails under Kenneally, supra. 967 F.2d at pp. 333-334, because, as explained
above, BBID has not shown how these curtailment notices are Board orders or decisions
attributable to the Board or Board members themselves,

Second. both BBID and WSID assert that because the Board staff allegedly has violated the

agency with respect to water rights curtailments and water availability generally 0&01 the last year
and a half, this has created an unacceptable risk of bias on the part of the Board. (Seg BBID Mot.
at pp, 17: WSID Mot. at pp. 11-14; see also Gov. Code, § 11425.10, subd. (a)(4).) Governmeat
Code seciion 11430.10 provides that, when an agency adjudicatory pioceeding is pending. no.
employee of representative of the agency who is acting as a party (which incindes a prosecuior) to |
the proceeding shall communicate directly or indirectly to the presiding officer of the proceeding

without notice and opportunity for all cther parties to participate m the cornmunication. (Gov.
A
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I | Code, § 11430.10, subd. (a).) A proceeding is ‘;pending‘” within the meaning of this statate once
2 | the agency issues a pleading or there is an application for an agency decision, whichever is

3 | earhier. (/d.,subd. (¢); see also Board RJN, Exh. E. p.5.)

4 Here, BBID claims that Board members were “advised regularly throughout 2015 by

5 | [Boardj Enforcement Staft and members of the [Board's| Prosecution Team on matters critical to
6 | the Enforcement Action.” (BBID Mot. at p. 15.) However. there was no “pending proceeding”
7 | within the meaning of the Government Code, and the Board’s ex parte procedtres that prohibit
8 || such commuuicé{ions did not apply, until the enforcement proceedings at issue here commenced
9 | when Board staff issued the ACL complaint to BBID on July 20 and the draft CDO to WSID on
10 | July 16. Also, the regular updates provided by staff at public Board meetings are not prohibited
11 | ex parte communications because they occurred at open, public Board meetings where all

12 | interested parties have an opporfunity to participate in the communication, as required by the

13 | Government Code.

14 Further, none of the evidence cited by WSID or BBID establishes that there were any

15 | prohibited ex parte communications from members of the prosecuiion team to members of the
16 | Board, or that there was otherwise a failure to adequately separate the Board staff’s prosecutorial
17 | and advisory fanctions -- cither after or before the current ACL and CDO proceedings became
18 | pending. The Government Code “does not prohibit an agency employee who acts in a

19 | prosecutorial capacity in one case from concurrently acting in an advisory capacity in an

20 | unrelated case.” (Morongo, supra; 45 Cal.4th at p. 738 [only forbidden contact is “a prosecutor
21 | cannot comununicaté off the record with the agency decision maker or the decision makers

22 | advisors about the substance of the case”].)

23 The notices of hearing for BRID and WSID appoint Audrew Tauriainen, Attorney 11,

24 || Office of Enforcement, and Kathy Mrowka, Manager, Enforcement Section as the Prosecution
25 | Team. (BBID RIN, Exh. 32, p. 3: WSID Compl, Exh. K, p. 3.) The Hearing Team will be

” e, G v 5 o Y — O RN, g M e
2¢ | Nicole Kuenzi, Senior Statf Counsel and Eriest Mona, Water Resource Engineer. (7bid)" The

al 4 Jjane Farwell-Jensen, Environmental Scientist, also is assigned to the BBID Hearing
Team. (Ibid.)

2%
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Presiding Officer for the BBID proceeding is Board Member Tam Dodue, and the Presiding
Officer for the WSID proceeding is Board member Frances Spivy-Weber. (_Zbia’,) Both BBID
and WSID claim that, because Mr. Tauriginen and Ms. Mrowka provided general informational
updates to the Board between February and July 2015 on statf’s water a?aiiability analyses and
water rights curtailment notices, this somehow violates the seperation of functions and ex parte
rules applicable to the BBID and WSID enforcement proceedings. (Sece BBID RJIN, Exhs. 6. 9,
19, 25; WSID Mot. at pp. 12-13,) But general informational briefings on the water rights
curtailment notices are not the same proceeding as the ACL complaint against BBID and draft
CDO against WSID. which are now pending before the Board. Under WSID and BBID’s
proposed construction of administrative law, the Board presumably must refuse to hear general
informational briefings from its staff regarding any issue that might subsequently invoke an
enforcement proceeding for fear that they might commingle agency functions. But such chilling
of informed governance is not required by procedural due process.

BBID and WSID also asseit that John O Hagan. who oversees the Enforceiment Section of
the Division of Water Rights, violated the separation of functionz due to his general involvement
in the water rights availability analyses and curtailment notices as a supervisor of enforcement

actions. BBID and WSID state that “throughout 2014 and 2015, Mr. O’Hagau has directly

at p. 16, citing BBID RIN, Exhs. 2, 4, 11, 13, 31; see also WSID Mot. at p. 12.) However, the
notices of hearing specifically state that:

[t]he prosecution team is separated from the hearing team and is prohibited from

having ex parte communications with any members of the {Board | and any members

of the hearing team regarding substantive issues and controversial procedurai issues

within the scope of this proceedings. This separation of functions alse applies to the

supervisors of each team,
(WSID Compl., Exh. K, p. 3; BBID RIN, Exh. 32, p. 3, emphasis added.) Additionally, as
previously discussed, petitioners have adequate alternative remedies, such as moving the Board to
disqualify members of the prosecution or hearing tedm:, or moving to recuse any allegedly biased

Board member, (Morongo, supra, 45 Caldth at p. 734; Srate Waier Bd. Coordinated Cases,

supra, 136 Cal. App.4th at pp. 838-839.)
23

advised the SWRCB Board members on curtailments and water availability issues.” (BBID Mot.
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For all of these reasons, petitioners have failed to establish that the Board's enforcement

hearings will violate their due process rights due to a violation of the separation of functions ot ex

D.  The “Fruit of the Poisonous Tree” Docirine Does Not Require the Board’s
Fuforcement Actions to Be Staved

Finally, WSTD argues that the Board’s CDO order will violate its due process rights
because the draft CDO issned by Board statf allegedly relies on information unlawfuliy obtained
through the certification forms required by the curtailinent notices, which allegedly wés expressly
prohibited by Judge Chang’s July 10 TRO Order (¢.g. “the fruit of the poisonous tree”). (WSID
Mot, at p. 8; sez WSID Compl., Exs. B, D and F.) This argument is both legally and factually
incorrect. The argument is legally incorrect because WSII cites no case law or other authority
applying the “fuit of the poisonous tree” doctrine to civil administraiive proceedings, and the
Board is noi aware of any such authority. In addition, WSID’s argument mischaracterizes Judge
Chang’s TRO ruling. as that ruling did not expressly prohibit the Beard from relying on
information contained in the certification forms. Rather, the order only prohibiied the Board
“from taking any action agamst” WSID *“on the basis o™ the curtailment notices themselves or
based on “a failure to complete a Curtailment Certification Form.” (WSID Compl., Exh. F, p. 5))
The TRO Order expressly authorizes the Board to continue to exercise its statutory authority, |
which includes the authority to conduct investigations and request a broad array of information.
(/d. at pp. 4-5; see Wat. Code, §§ 183, 1051.)

More importantly, neither the CDO nor the ACL charging documents hinge on the
curtailment nctices or the certification forms associated with those notices in any case. However,
the notice of enforcement action and draft CDO issued against WSID do not rely solely ou the
information in the curtailment notices and certification forms. (WSID Coropl.,, Exh. L) The
references in the draft CDO to these documents are merely factual recitals of chronological
events, which the Board itself 15 free to change when it adopts a final CDO. (/d. at §{ 17. 25, 26.
29.) Paragraphs 19-23 of the draft CDO explain that, in making a determination of water

unavailability, Board staff relied on a wide variety of information, including information from
24
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DWR and information supplied by water right holders on their annual or triennial reports of water
diversion and use required pursuant to Water Code section 5100 et seq. (Id., 99 19-23; see also
Decl. of John O’Hagan, WSID Compl. Exh. L, 1§ 10-13.)

Most importantly, as discussed above, WSID (as well as BBID) will have a full opportunity
to contest any evidence that the Board’s prosecution staff ask the Board to consider or to rely
upon at the enforcement hearing currently scheduled to commence on November 12, 2015, and to
challenge the Board’s final decision in reliance on any allegedly improper evidence. (See WSID
Compl., Exh. K; Wat. Code, §§ 1834, subd. (a), 1126; Cal. Code Regs.. tit. 23, § 648 ef seq.) As
Judge Chang stated in her order denying the preliminary injunction: “Respondents have
acknowledged that Petitioners may challenge the use of the subject information as part of the
administrative process, should they request a hearing.” (Board RIN, Exh. F, p. 4.) There is no
indication that the Board will rely on improper evidence in making its final determinations in the
enforcement proceedings. And the fact that the prosecution team might attempt to introduce
potentially improper evidence does not warrant a stay of the administrative proceeding, just as the
potential for a District Attorney to introduce improper evidence would warrant staying a trial.

CONCLUSION
For the foregoing reasons, petitioners’ motions to stay or enjoin the Board’s enforcement

proceedings should be denied.

Dated: September 15, 2015 Respectfully Submitted,
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KAMALA D. HARRIS

Attorney General of California

GAVIN G. MCCABE

‘Supervising Deputy Attorney General
MATTHEW G. BULLOCK, | SBN 243377

~ CLIFFORD T LEE, SBN 74687

Deputy Attorneys General

- 455 Golden Gate Avenue, Suite 11000

San Francisco, CA 94102-7004
‘Telephone: -(415) 7031678 -
Fax (415)703-5480
E-thail: Matthew,Bullock@doj.ca.gov
Attorneys for Respondent and Deféndants State
Water Resources Conivol Board, et al.

SUPERIOR COURT OF THE STATE OF CALIFORNIA IN AND FOR THE COUNTY OF
SAN JOAQUIN

BANTA-CARBONA IRRIGATION .
DISTRICT,

Petitioner/Plaintiff
vs,

CALIFORNIA STATE WATER
RESOURCES CONTROL BOARD;

THOMAS HOWARD, E‘{ECUTIVE

DIRECTOR OF THE CALIFORNIA STATE
WATER RESOURCES CONTROL BOARD

, Respgndeﬁts/})éfendants

Case No. 39-2015-00326421-CU-WM-WTK

Deciaration of John O’Hagan in
Gpgposition io. Petitioner/PlaintifPs

{ Application for Stzy and/or in the

| Alternstive Teraporary Resiraining Order
sind/or Prefimbaary Injunciion

Hearing Date: June 23, 2015

Time: 9:15 am.

| Dept.: 41

 Judge: The Honorable Carter P. Ho]ly
Trial Date: -‘TBA

Action Filed: June 18,2015
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Declaration of John O’Hagan in Opposition to Applica

tion for Stay and/or in the Alternative Temporary Restraining
Order and/or Preliminary Injunction (39-2015-00326421)
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' Bachelor of Science Degrée in Civil Engineering from Califomia State University at Sacramento,

- responsible for the work of the Enforcement Section that includes, but is not limited to, statewide

 enforcement actions. Part of these activities is monitoring diversions to ensure compliance with

I, John O'Hagan, declare:
1. I have been an employee of the State Water Resources Control Board (State Water |
Board) for the pést 34 years, and I am currently employed by the Board. Since May 2003 1 have

‘overseen the Enforcement Sectionof the State Water Board's Division of Water Rights

"I (Division). Since April 2014, 1 have been the Division's Assistant Deputy Diréctor overseeing the |

Enforcement Section and the Penmmng and Licensing Section. As Assistant Deputy Director, I
supervise the State Water Board’s analyses for determining if water supplies are sufficient to
meet current water use dem_ands in critical watersheds during the 2014 and 2015 drought. Iam
responsible to meet with stakeholders of the watershed and ensure our information is transparent

and I provide monthly updates to the Board at its monthly Board Meetings. I have 21980 .

and I have been registered as a Profwsioilal Civil Engineer in California since 1984.

2. As part of my responsibility for overseeing the Enforcement Section, I am -
compliance and complaint investigations of water diversion projects and initiating formal

the state's water righ-ts priotity system, These aciivities include monitoring for the purpose of
deteimmmg whethcr any dnvelssen and use of water is authonzed under the Wat:::r Cade
P '3 The State Water Board has been vesmd by the Legzslamre w;th the authontyio
prevent unauthorized diversions and supervise the water right prioﬁty system. (See, e.g. Wat,
Code §§ 174, 186, 1050, 1051, 1051.5, 1052, 1825.) |
4, ‘The water right priority systerﬁ provides the primary basis for determining which }

users may divert, and how much, when there is insufficient water in the stream for all users,

Rlpanan right holders generaﬂy have the most sepiot priority to natural flows in a stream, and

Declaration of John O’Hagan in Opposition to Application for Stay and/or in the Alternative Temporary Restraining!
Order and/or Preliminary Injuncuon (39-201 5“00326421)
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' older, more senior appropriative water rights have priority over more junior appropriative water

~ appoptiative water rights holders may divert any abandoned retuirn flows. Riparian water tight
holders are only entitled to divert natural flow, s6 are not entitled to divert releases, or the return

 flows from upstream releases of stored water,

- diverter whether there is sufficient flow in the system to suppott their diversion and at the same

o - sufficient flows in a watarshed arénot available for a water user’s needs, based on their pn‘orzty 2

rights. Senior water right holders are more likely to receive water at times of shortage than more
junfor water right holders. However, once water is stored or imported from another watershed,

the entity that stored or impoﬁéd the water has the paramount right to that water, Other

5. ‘When the amount of water available in a surface water source is not sufficiént to
support the needs of existing wafer right holders, the more junior right holders must cease

diversion in favor of more senior right holders. However, it is not always clear to a junior

time support senior water uses downstream. It can also be difficult to determine whether releases
of stored water are abandoned flows that may be diverted or whether those ﬂoﬁs are not available
for diversion because they are beihg released for downstream purposes. Similarly, it can be
difficult for a riparian to know if water is natural flow, or stored or imported water and whether
.and when and to whét extent correlative reductions in water use are needed due to the need to
share limited supplies amongst ripariaxss. In accordance with the State’s water right‘ priority

system the Stato Watcr Boazd notxﬁes davertﬁrs of the need to curtaﬂ water dwemons when

of right.

6. A curtailment notice is a notification to water right holders of a certain priority of
right that, due to water shortage conditions, the State Water Board has determin;ed water is not
available under their priority of right. A notice of curtailment is not an enforceable decision or

order of the State Water Board. The notice provides the affected water right holder with the State

Declaration of John O'Hagan in Opposition to Application for Stay and/or in the Altematxve Temporary Restraining]
Order and/or Preliminary Injunction (39-2015-00326421)
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right and the need to cease diversion under that right, the exceptions to the notice for direct

" particular diverter's other senior water rights or other facts such as water supply contracis,”
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mdmdual dwerter has engaaed inan unauthonzed dwersmn of watcr under the Water Code
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Water Board's findings of the unavailability of water under their priority of right for a certain

diversion of water for power, and for continued use of previously stored water, and the potenti-al

for future enforcement for unauthorized diversions. A curtailment notice does not consider any

agreements, transfers or groundwater supplies that may allow the diverter to continue to divert '
lawfully. The notice is therefore not'a State Water Board determination that any individual |
diverter is taking water without authorization under the Water Code. A diverier who continues to
divert after receiving & notice of curtailment is not subject to penalties for violation of the |
curtailment notice, but may be subject to enfo‘rcementv for an unauthorized diversion if their ‘
diversions do not fall within the exceptions enunciated in the notice and are not entirely
authorized by other, non-curtailed water rights.

7. | T have reviewed the Notice of Unavailability of Water and Need for Immediate ‘
Curtailment dated Tune 12, 2016 and addressed to Patterson Irrigation District and attached as
Exhibit A to the petitioner’s petition for writ of mandate. This notice is the typs of curtailment
xioticé that I described in paragraph 6. This notice does not constitute a decision or order of the

State Water Board or a deiermination that Patterson Irrigation District, petitioner, or any other

8.0 ‘Divegsion cfwater wh&n it is unavailable under a diverter's priority of right
constitutes an unauthorized diversion and a trespass agsinst the state. The State Water Board may
subject such unauthorized diversio;zs to an Administrative Civil Liability (ACL) of up fo $1,000
per day and $2,500 per acre-foot of water unlawfully diverted in a drought year, or refer a diverter
to the Attorney General's office for enforcement. The State Water Board may also issue

adrmmsh*atsve cease arid desist orders and request court injunctions to reqmre that diversions

Declaration of John O'Hagan in Opposmon to Application for Stay and/or in the Alternative Temporary Resn'mmng,
Order and/or Prelumnary Injunction (39-2015-00326421) {
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stop.
9. Before issying such an order, the State Water Board must have particularized -
information regarding an unlawful diversion or the potential of such a diversion: the Board may

not issue an enforceable order requiring diversion to cease simply based on lack of water

"~ availability, absent information that there is a risk of of actual continued diversion. "Additionally,

before issuing a final enforcement order, the State Water Board must first issue a draft Ceése énd
Desist Order or an ACL Complaint, If such enforcement ac.:tién is proposed, a water right holder
is entitled to, npon written request within 20 day of receipt of the draft enforcement acﬁo;i, an,
evidentiary hearing on all issues before the order takes effect.

10.  The general analysis for determining the necessity for curtailment of water rights

' in any watershed compages the current and projected available water supply with the total water

right diversion demand. For the water availability determination of the curtailmenit analysis, the

 State Water Board relies upon the full natural flows of watersheds calculated by the Department.

| of Water Resources (DWR) for certain watersheds in its Bulletin 120, and in subsequent monthly

updates. "Unimpaired Runoff* or "Full Natural Flow" represents the natural water production of
a river basin, unaltered by upsiream 'diversiohs, storage, or by export or import of water to or

frem pther waietéhéds The full natural flow amount is differmt than the measured stream flows

at the glven memuremcnt pomta because the gauged ﬂows are msreased or decreased to accoun* By

g ORI

. for thess. upatrear‘z opeiaﬁms -Forecasted flow data is un¢sriain so DWR provxdes the datain the |

form of “levels of exceedance” or simply “exceedance” to show the statistical probability that the
forecasted supply will occur. The exceedance is simply the percent of the time that the actual
flow is expected to exceed the pro;ec’ied flow. The 90 percent exceedance hydmlogy assurmes

inflows from rainfall and snowmelt at levels that are likely to be met or exceeded by actual flows

with a 90 percent probabﬂzty, or in other words, $here is a ten percent or less chance of actual

Declaranon of John G’Hagan in Opposition to Apphcatxon for Stay andlor in the Altematwe Temporaty Restraining
Order and/or Preliminary Injunction (39-2015-00326421)
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I and Mokelumne rivers on a monthly basis as the monthly available water supply for the Sun™ =
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| Geological Survey. This real time jnformation and forecasted precipitation events can delay the |
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-4 cortailment notice:

conditions turning out io be this dry or drier. The 50 percent exceedance is the 50/50 forecast.
The State Water Board uses both exceedances for its analyses.
1. Specifically, for the San Joaquin River watershed, the State Water Board totaled

DWR’s full natural flows for the Stanislaus, Tuolumne, Merced, Upper San Joaquin, Cosumnes

Joaquin River watershed. State Water Board staff also increased these total full namral flow
amounts by adding monthly quantities for smaller watersheds and estimated return flows based <.:"x'1
the DWR’s May, 2007 Report 'qf Unimpaired Flow Data, Estimates m the repori for 1977 were
used for these adjustments. ’fhe monthly adjusted water supply is provided in ac;'e~feet per month
and the State Water Board converts these amount into average monthly cubic feet per second for
graphic purposes (at two exceedance level.s)‘ The State Water Board also shows DWR’s daily
full natural flow calculations on the graph for consideration before any curtailment. DWR’s dally
 full natural flow calculations are less accurate because they are based on less data than is
a@lable at the completion of each month. Due to the lag between the effect of upstream
operations and downstream flow measurements, calculated daily FNF will fluctuate from day to
day. State Water Board staff also checks available forecast information from the California-

. Nevada River Forecast Ceater, real time flow conditions from the DWR and United States

12.  For water right demands, the State Water Board relies on information supplied.by
water right holders on annual or triennial reports of water diversion and uselmquired to be true
and accurate to the best of the knowledge of the diverters. The State Water Board also received
2014 diversions data from water right holders that represents 90 percent of the water diverted
from April th:ough September in the Delta, and 90 percent of the water diverted from the upper

" Declaration of John O*Hagaa in Opposition to Application for Stay and/or in the Alternative Temporary Restrﬁining
Order and/or Preliminary Injunction (39-2015-00326421)
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| Sacramento and San Joaquin Rivers. This information was required pursuant to Order WR 20—1-5-
0002 dated February 4, 2015. All reported monthly water diversion data is compiled by

| watershed, type of right and priority dates. The State Water Board performs quality cantrol

checks and removes obvious errors, excess réporting, removes demand for direct diversion for

- power, and mikes additional chiariges based on ﬁtél%éhélﬁéﬁ cornmefts. “The corrected demand -

data includes the 2014 reported data for 90% of the watershed demand plus for the remaining

 diverters, an averaged diversion amount for 2010 throvgh 2013. These monthly diversion

demands are grouped into water right types (viparian, pre-1914 and post-1914 rights) and by
priority dates for pre-1914 and post-1914 rights. For the Sacramento-San Joaquin River
Watersheds, special consideration of the Delta diversions is made, To be most conservative for
the San Joaquin River, the State Water Board performs a proportional analysis based on the
inflows from the watersheds. For example, for the month of June, the proportional full natural
flow of the San Joaquin River watershed based on 90% exceedance, was 17 percent. Therefore,
the San Joaquin watershed Delta demand was 17 percent of the total Delta demand. '
13.  The State Water Board provides graphical summations of these priorities with
monthly demands for the total ripatian demand at bottora, the pre-1914 demands added to riparian.
and dep’icteci above the riparian demand, The monthly amounts are averaged into cubic feet per .

seeond for graphxcal purpo

AN i e gt A ———— s P - = PO -

l."lh . “The State Water Board is consxswnﬁy making adjuatments to its' analyaes based on |

new information obtained from stakeholders, or adjustments to projected flows from the DWR.

. Staie Water Board staff reviews this information and provides revisions to its data set and graphs

that ave all shown on the Drought Website. -
15.  The goal of curtailments is principally io ensure that water to which senior water

right holders are entitled is actually available to them. To ensure that this occurs generally

Declaration of Jobn O’Hagan in Opposition to Application for Stay and/or in the Alﬁemauve Temporary Rest:mmng;
Order and/or Preliminary Injunction (39-2015-00325421)
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- downstream point of diversion of these senior water rights.

| Water Board and issued on June 11, 2015 entitled “2015 San Joaquin River Basin Senior

" Supply/Demand Analysis with Proportion Delta Demund.” The ba graph data disclosés in teris

for the period of March through September, 201 5. The variable solid blue line displays the daily

O G w1 O L A W N

requires that-some water remain in most streams to satisfy senior demands at the furthest

16.  Attached as Exhibit E/is a water supply and demand chart prepared by the State

of cubic feet per second the anticipaied demand for water by riparian and pre-1914 water users

full natural flow from March 1, 2015 through June 7, 2015 of the San Joaquin River basin. The
declining doited lines represent the forecasted full natural flow through September, 2015 for:ﬂ*:e
adjusted 50% and 90% exceedance levels. Based upon the data and information from which
Exhibit é’Was derived and other relevant data, the State 'Wat.erBoard concluded that there is
insufficient water in the San Joaquin River basin to satisfy Water right claimants with priorities of
1903 or later.
17.  OnJanuary 17 and April 2, 2014, the State Water Board issued a Notice of Surface

Water Shoﬁage and Potenitial for Curtailment of Water Right Diversions. The notice advised tha£
if dry weather conditions persist, the State Water Board-will notify water right holders of the
requirement to limit or stop diversions of water under their water rights, based on water right '
priotity. - A 7
18" " Tn Apsil he State Weter Board bsgin issuing dronght related curtailent nofices |-
to water right holders in a number of water-short watersheds. V

The following notices of curtailment have been mailed to wafer right holders:

April 3, 2015- Antelope Creek Fishery Protection Regulation

April 17, 2015- Deer Creek Fishery Protection Regulation

April 23, 2015- Post-1914 and Surplus Claps Rights in Scott River

Declaration of John O'Hagan in Opposition to Application for Stay andior in the Alternative Temporary Rcstmizﬁn%
Order and/or Preliminary Injunction (39-2015-00326421)
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April 23, 2015: All post-1914 rights in the San .roaquiﬁ River Watershed.
April 30, 2015- alt Permits and Licenses subject to Term 91 in Sacramento-San Joaquin
watersheds and Delta. ‘
May 1, 2015- All post-1914 rights in Sacramento River Watershed and Delta
" June 12.2015- Pre-1914 rights with a priority dated of 2003 or later in the Sacramento-San ™ |

Joaquin watershed and Delta.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct to the best of my knowledge: Executed this_ 2 ,?.-day of June,

2015 in Sacramento, California

8

I}eclarznon of Joha O’Hagan in Opposition to Application for Stay and/or in the Alternative Temporary Restmnmq
Order.and/or Preliminary Injunction (39-2015-00326421)
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BYRON-BETHANY IRRIGATION DISTRICT
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