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Via u.P.S. Next Day Air
Mr. Thomas Howard, Executive Director
STATE WATER RESOURCES CONTROL BOARD

1001 "I" Street
Sacramento, CA 95814-2828

Re:

Chili Bar Hydroelectric Project, FERC Project No. 2155
Request for Preparation of State Board Staff Record in Connection with
PacifIC Gas and Electric Company's Petition/or Reconsideration o/the Water
Quality Certification for the Chili Bar Hydroelectric Project

Dear Mr. Howard:
Pacific Gas and Electric Company ("PG&E") has filed its Petition for Reconsideration of
the Water Quality Certification for the Chili Bar Hydroelectric Project, Federal Energy
Regulatory Commission ("FERC") Project No. 2155. The Water Quality Certification was issued
by you on November 9, 2012. As required by 23 California Code of Regulations § 3867(d)(9),
PG&E requests that the State Water Board prepare the Staff Record, if available, for the Water
Quality Certification in regard to PG&E's Chili Bar Hydroelectric Project which is designated as
FERC Project No. 2155. This request for the Staff Record is a necessary part of the Petition for
Reconsideration under the State Water Board's Regulations.
Any additional communications regarding this request should be directed to me at my
telephone number listed above.
Thank you for your attention to this matter.

A. Fogelson
Law Department
MAF:bd

cc:

Andrew H. Sawyer, SWRCB Asst. Chief Counsel- Water Rights & Tanks Branch,
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Via u.P.S. Next Day Air
YMr. Les Grober, Division of Water Rights - SWRCB, Via u.P.S. Next Day Air
Ms. Erin Ragazzi, Division of Water Rights - SWRCB, Via u.P.S. Next Day Air

BEFORE THE STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

In the Matter of
Water Quality Certification for the
Chili Bar Hydroelectric Project

FERC Project No. 2155

PACIFIC GAS AND ELECTRIC COMPANY'S
PETITION FOR RECONSIDERATION
OF THE WATER QUALITY CERTIFICATION
FOR THE CHILI BAR HYDROELECTRIC PROJECT
. INTRODUCTION

On November 9, 2012, the Executive Director of the State Water Resources Control
Board ( "State Water Board"), acting pursuant to Section 401 of the federal Clean Water Act, 33
U.S.C. § 1341, issued a water quality certification ("Certification") for Pacific Gas and Electric
Company's ("PG&E") Chili Bar Hydroelectric Project, Federal Energy Regulatory Commission
("FERC") Project No. 2155 ("Project"). The Certification was issued in draft form on January
11, 2012. By letter dated February 10, 2012, PG&E timely submitted comments on the draft
Certification. PG&E recognizes and appreciates that several of its comments on the draft
Certification were appropriately addressed in the fmal Certification.

However, a few key

comments were not. Consequently, PG&E is filing this Petition for Reconsideration ("Petition"),
pursuant to Title 23 of the California Code of Regulations, § 3867(c).
II

I.

NAME AND ADDRESS OF PETITIONERS.
Matthew A. Fogelson
Law Department
PACIFIC GAS AND ELECTRIC CONIP ANY
77 Beale Street, B-30A-2487
San Francisco, CA 94105
Telephone:
(415) 973-7475
Facsimile:
(415) 973-5520
E-Mail:
MAFV@pge.com

II.

SPECIFIC ACTION OF THE STATE WATER BOARD.
As noted above, on November 9, 2012, the State Water Board's Executive Director

issued a Section 401 Certification for PG&E's Chili Bar Hydroelectric Project, FERC Project
No. 2155. The Certification is Attachment A hereto.

PG&E is also attaching the State Water

Board's January 11, 2012 draft Certification as Attachment B hereto.

PG&E's February 10,

2012 comments on the January 11,2012 draft Certification is Attachment C hereto.

III.

DATE ON WHICH THE STATE WATER BOARD ACTED.
The Certification is dated November 8, 2012, but was formally issued on November 9,

2012. PG&E is filing this Petition for Reconsideration on December 7, 2012 in compliance with
the thirty (30) day deadline for filing such Petitions set forth at Title 23, § 3867(c) of the
California Code ofRegulations.

IV.

STATEMENT OF REASONS WHY THE ACTION WAS INAPPROPRIATE OR
IMPROPER.
On July 15, 2005, PG&E filed with FERC an application for new license for its existing

Chili Bar Hydroelectric Project, a 7-megawatt project on the South Fork American River in El
Dorado County. On September 18,2006, PG&E filed with the State Water Board an application
for water quality certification for the Project pursuant to Section 401 of the federal Clean Water
Act, 33 U.S.C. § 1341. At the State Water Board's request, PG&E withdrew and simultaneously
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re-filed its application for water quality certification on an annual basis each of the next six
years. l
The State Water Board issued the current Certification in draft form on January 11,2012.
By letter dated February 10,2012, PG&E submitted comments on the draft Certification. PG&E
was concerned, among other things, that the draft Certification was inconsistent with certain
provisions of the Settlement Agreement for the Upper American River Project and the Chili Bar
Hydroelectric Project, submitted to FERC on February 1,2007, as well as with the Draft Water
Quality Certification issued by the State Water Board for the Upper American River Project,
FERC Project No. 2101. PG&E was also concerned that several of the conditions stated in the
draft Certification were vague, unduly burdensome or without legal basis.
After PG&E submitted its comments on the draft Certification by letter dated February
10, 2012, PG&E spoke by telephone with State Water Board staff concerning its comments.
While several of PG&E' s comments were adequately addressed in the fmal Certification, other
important comments were not.

Consequently, PG&E is filing the instant Petition for

Reconsideration.

V.

MANNER IN WHICH THE PETITIONER IS AGGRIEVED.
A.

Conditions 12~ 17-21, 26 and 32-33 - Reservations of Authority

Conditions 12, 17, 18, 19, 20, 21, 26, 32, and 33 contain reservations of authority that
purport to allow the State Water Board to change unilaterally the requirements ofPG&E's FERC
license. Such reservations of authority appear to contravene the express terms of the Federal

1 The State Water Board requested that PG&E serially withdraw and re-file its certification application because the
State Water Board's failure to act on a certification application within one year constitutes a waiver of § 401 's
certification requirement 33 U.S.C. §1341(a)(1). PG&E accommodated the State Water Board's request by letters
dated May 22, 2007; May 7,2008; April 23, 2009; April 6, 2010; March 25, 2011; and February 27,2012.
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Power Act, which provides in relevant part that "Licenses ... may be altered ... only upon
mutual agreement between the Licensee and the Commission...." 16 U.S.C. § 799. Moreover,
Section 401 of the federal Clean Water Act, 33 U.s.C. § 1341, does not allow a water quality
certification to be withdrawn once it is issued. Consequently, PG&E questions whether these
Conditions are permissible expressions of the State Water Board's authority and respectfully
requests that they be re-drafted to conform to such authorities.
B.

Condition 32 - Due Process

At a minimum, sufficient due process must be afforded PG&E before the State Water
Board acts to change any certification conditions. Condition 32 is lacking in this regard. It
provides as follows: "The State Water Board may provide notice and an opportunity to be heard
in exercising its authority to add or modify any of the conditions of this certification" (emphasis
supplied). To ensure that PG&E is afforded legally sufficient due process protections consistent
with other water quality certifications issued by the State Water Board, PG&E respectfully
requests that Condition 32 be amended to read: "The State Water Board shall provide notice and
an opportunity to be heard in exercising its authority to add or modify any of the conditions of
this certification" (emphasis supplied). Similar language conferring an unconditional right to
receive notice and an opportunity to be heard before the State Water Board acts to modify a
water quality certification is found in numerous water quality certifications issued by the State
Water Board.:f There can be no justification for its exclusion here.
II

" See e.g. Water Quality Certification for the Spring Gap-Stanislaus Hydroelectric Project, FERC Project No.
2130, Condition 33 (Order WR 2009-0039); Water Quality Certification for the Pit 3, 4 & 5 Hydroelectric Project,
FERC Project No. 233, Condition 25 (Order WQ 2007-001); Water Quality Certification for the Department of
Water Resources Oroville Facilities, FERC Project No. 2100, Condition G12 (OrderWQ 2010-0016).
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C.

Condition 33 -- Revocation

Condition 33 states that "this certification is subject to modification or revocation upon
administrative or judicial review, ..." (emphasis supplied).

As noted above, Section 401 of the

federal Clean Water Act, 33 U.S.C. § 1341, does not allow a water quality certification to be
withdrawn once it is issued. Consequently, PG&E requests that the State Water Board delete the
language "or revocation" from this condition. State Water Board staff previously agreed to
delete this language from the corresponding conditions in the .Water Quality Certifications for
both PG&E's Pit 3, 4 & 5 Project and Spring Gap-Stanislaus Project.;! PG&E respectfully
requests the same consideration here.
D.

Condition 22 - Basin Plan

Condition 22 provides as follows: "This certification is contingent on compliance with all
applicable requirements of the Basin Plan."
PG&E objects to this condition as unduly vague since it purports to require PG&E to
comply with "all applicable requirements" of the water quality plan for the Sacramento and San
Joaquin River Basins, yet fails to state which of the literally hundreds of requirements contained
in that Basin Plan are in fact "applicable" to PG&E. As a result, PG&E would essentially have
to guess as to what the "applicable requirements" were at any given time. In addition to being
unworkable, PG&E believes it is unfair for a compliance determination to hinge on the opinion
of future regulators as to what mayor may not have been intended as an "applicable
·

.

requirement" of such a lengthy document, particularly one that is routinely changed from time to
time.
l

See Water Quality Certification/or the Spring Gap-Stanislaus Hydroelectric Project, FERC Project No. 2130,

Condition 29 (Order WR 2009-0039); Water Quality Certification/or the Pit 3, 4 & 5 Hydroelectric Project, FERC
Project No. 233, Condition 21 (Order WQ 2007-001).
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Importantly, State Water Board staff agreed to delete this condition from the fmal water
quality certifications issued for both the Spring

Gap~Stanislaus

and Pit 3, 4 & 5 projects after

PG&E objected (on the same grounds) to their inclusion in the draft certifications for those
projects.1 PG&E respectfully requests similar consideration here.
D.

Condition 12 - Reintroduction of Anadromous Fish

Condition 12 states that "[i]t is possible that anadromous fish passage will be restored at
Nimbus and/or Folsom Dams on the American River downstream of Chili Bar during the course
of the Commission license term." The Condition requires PG&E "prior to the restoration of fish
passage" to consult with the resource agencies and the State Water Board "to determine whether
changes are needed in the certification conditions to protect beneficial uses associated with
anadromous fish." The Condition further reserves to the Deputy Director authority to modify or
add conditions to the certification based on the outcome of the consultation process.
As authority for this Condition, the Certification cites to the National Marine Fisheries
Service' s

('~%1FS")

March 2009 Biological and Conference Opinion on the

Long~term

Operation of the Central Valley Project and State Water Project ("Biological Opinion"). The
Certification notes that the NMFS Biological Opinion includes a measure to evaluate the
feasibility of providing access for stee1head to habitat above Ni~bus and Folsom Dams.
PG&E objects to this Condition on several grounds and respectfully requests that it be
withdrawn. First, the March 2009 NMFS Biological Opinion on which the Draft Condition is
based was found by the U.S. District Court for the Eastern District of California to be "arbitrary,

~ Compare Draft Water Quality Certification for the Spring Gap-Stanis/aus Project, FERC Project No. 2130, Draft
Condition 23, with Water Quality Certification for the Spring Gap-Stanislaus Hydroelectric Project, FERC Project
No. 2130 (Order WR 2009-0039); and Draft Water Quality Certification for the Pit 3, 4 & 5 Project, FERC Project
No. 233, Draft Condition 13 with Water Quality Certification for the Pit 3, 4 & 5 Hydroelectric Project, FERC
Project No. 233 (Order WQ 2007-001).
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capricious, and unlawful," and was remanded to NMFS. See In re Salmonid Consolidated

Cases, 791 F.Supp.2d 802, 959 (B.D.Cal. 2011). The Court further ordered NMFS to submit a
revised final Biological Opinion by February 1,2016. Id., 1:09-CV-01053 LJO DLB (B.D. Cal.,
Dec. 12, 2011). PG&E suggests that, given its legal infirmities, the relied-upon Biological
Opinion does not provide a sufficient legal basis for the imposed Condition.
Second, PG&E believes the Condition is unduly vague. The requirement that PG&E
consult with the resource agencies and the State Water Board "prior to the restoration of fish
passage" fails to provide a comprehensible standard. An appropriate standard, if this condition
remains, would be for the licensee to consult with the resource agencies and the State Water
Board within 120 days after physical completion and initiation of operation of fish passage
facilities at Nimbus and/or Folsom Dams.
Finally, as noted above, PG&E questions whether the State Water Board has the statutory
authority to change unilaterally ilie requirements of a FERC license by imposing additional
requirements sometime in the future.
E.

Condition 21 - Climate Change

Condition 21 provides as follows:
Future changes in climate projected to occur during the license
term may significantly alter the baseline assumptions used· to
develop the conditions in this certification. The State Water Board
reserves authority to modify or add conditions in this certification
to require additional monitoring and/or other measures, as needed,
to verify that Project operations meet water quality objectives and
protect the beneficial uses assigned to Project-affected stream
reaches.
PG&E objects to this Condition on the grounds that it is inappropriate to require PG&E
to mitigate for a harm to which the Project is not contributing. There must be some nexus

I

/
\
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between the condition and a project effect that is contributing to the identified harm. Given that
the Project is not a cause of climate change, that nexus is lacking here.

In addition, and as noted above, PG&E questions whether the State Water Board has
the statutory authority to change unilaterally the requirements of a FERC license by imposing
additional requirements sometime in the future.
At a minimum, PG&E respectfully requests that the first sentence of Condition 21 be
stricken.

VI.

SPECIFIC ACTION OF THE STATE WATER BOARD REQUESTED BY THE
PETITIONERS.
PG&E requests that the fmal Certification be modified inthe manner described in Section

V above.

VII.

LIST OF INTERESTED PARTIES.
Please see attached Certificate of Service representing designated parties to the State

Water Board proceedings.

VIII. STATEMENT THAT COPIES OF THIS PETITION HAVE BEEN SENT TO THE
REGIONAL WATER BOARD.
A true and correct copy of this Petition for Reconsideration was sent, via u.P.S. Next Day
Air, on December 6, 2012 to the Central Valley Regional Water Quality Control Board at the
following address:

Mr. Robert Busby
Supervising Water Resources Control Engineer
Central Valley Regional Water Quality Control Board
11020 Sun Center Drive, #200
Rancho Cordova, CA 95670-6114
Also, please see the attached Certificate of Service.

II
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IX.

A COPY OF A REQUEST TO THE EXECUTIVE DIRECTOR TO PREPARE
THE STATE WATER BOARD RECORD.
PG&E has submitted a request, dated December 6, 2012, to the Executive Director of the

State Water Board for the preparation of the Staff Record related to the Certificate, if available,

in connection with this Petition. A copy of this Request for Preparation of a State Board Staff
Record, as required by 23 CCR § 3867(d)(9), is Attachment D hereto.
X.

SUMMARY OF THE MANNER IN WHICH THE PETITIONER PARTI
CIPATED IN ANY PROCESS LEADING TO THE ACTION IN QUESTION.
PG&E explained its participation in the process leading to issuance of the final

Certification in Section IV above.

Respectfully submitted,

BY:U- 
MATTHEW A.FOGELSON

Matthew A. Fogelson
Law Department
PACIFIC GAS AND ELECTRIC COMPANY
77 Beale Street, B-30A
San Francisco, CA 94105
Telephone:
(415) 973-7475
Facsimile:
(415) 973-5520
E-Mail:
MAFV@pge.com
Dated: December 6, 2012
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ATTACHMENT A
SWRCB's
Water Quality Certification for
Federal Permit or License for
Pacific Gas and Electric Company's
Chili Bar Hydroelectric Project
November 8, 2012

STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

In the Matter of Water Quality Certification for

PACIFIC GAS AND ELECTRIC COMPANY'S
CHILI BAR HYDROELECTRIC PROJECT
FEDERAL ENERGY REGULATORY COMMISSION PROJECT NO. 2155
Sources:

South Fork American River

County: '

EI Dorado County

WATER QUALITY CERTIFICATION FOR FEDERAL PERMIT OR LICENSE
BY THE EXECUTIVE DIRECTOR:

I. Project Description
Pacific Gas and Electric Company (PG&E or Licensee) owns and operates the Chili Bar
Hydroelectric Project (Project), Federal Energy Regulatory Commission (Commission)
Project No. 2155 located on the South Fork American River (SF American River) in EI
Dorado County near the city of Placerville, as shown in Attachment A.
The Project was constructed in 1964 by the Sacramento Municipal Utility District (SMUD)
as compensation for the loss of the Licensee's American River Project (Commission
Project No. 78), which is now inundated by SMUD's Upper American River Hydroelectric
Project (UARP) due to the construction of Slab Creek Dam. SMUD's interest in the Project
was transferred to the Licensee on March 22, 1965. The initial Commission license for the
Project was issued on July 31, 1962, for a term ending July 31,2007, and has operated
under annual licenses since that time.
The Project is located in the foothills of the Sierra Nevada mountain range in the
SF American River watershed, which drains approximately 598 square miles at a location
just downstream of the Project. The 19.1 mile section of the SF American River from the
Project downstream to Folsom Lake is one of the most popular whitewater rafting river
reaches in the country. The reach ranges in elevation from 960 feet above mean sea
level (MSL) at the base of Chili Bar Dam to 470 feet above MSL at the bottom of the
reach, which is the normal maximum water surface elevation for Folsom Lake. Folsom
Lake is part of the United States Bureau of Reclamation's Central Valley Project.
The current Project boundary encompasses 254.63 acres, of which the Licensee owns
191.76 acres, the United States Bureau of Land Management (BLM) owns 47.81 acres,
and other private parties own 15.06 acres. The Licensee proposes to revise the Project
boundaries by reducing the Project area to 103.14 acres. The Licensee's license
application states that the new Project boundaries are consistent with the Commission's
regulations and that the proposed boundaries enclose all land and structures necessary

1

for the operation and maintenance of the Project. The proposed changes in land
ownership are shown in Table 1 below.
Table 1. Current and Proposed Project Property Ownership
Ownership
Existing Project Acreage
Proposed Project Acreage
BLM
47.81
15.02
Licensee
191.76
87.04
Private
15.06
1.08
Total
254.63
103.14

The Project facilities consist of:
•
•
•
•

A 126-foot (ft) high by 380-ft long concrete gravity dam on the SF American River;
A 170-ft long dam spillway that has a crest elevation of 997.5 feet (National G~odetic
Vertical Datum [NGVD]) located 31 feet below the top of the dam;
A reservoir with a surface area of 110 acres and a useable storage capacity of 1,339
acre-feet at the spillway crest elevation; and
An 80-square-ft powerhouse containing a single turbine unit with a normal maximum
gross head of 60 feet, a maximum hydraulic capacity of 1.979 cubic feet per second
(cfs) , and an installed capacity of seven megawatts.

The Licensee first applied for water quality certification for the Project on
September 18,2006. The Licensee subsequently withdrew and simultaneously re-filed its
application on May 22,2007, May 7.2008, April 23, ,2009, April 6, 2010, March 25, 2011,
and February 27.2012. The State Water Resources Control Board (State Water Board)
provided public notice of the application pursuant to California Code of Regulations. title
23, section 3858 on June 2,2009, and posted information describing the Project on the
Division of Water Rights' website. No comments were received on the Project application.
II. Project Operations
The Project utilizes water from the SF American River for power generation under a claim
of riparian rights filed with the State Water Board, Division of Water Rights under
Statement of Water Diversion and Use No. 10399. In addition, SMUD and PG&E are
jointly named on two state-issued water rights (License Nos. 11073 and 11074) and the
Licensee is partially assigned the use of SMUD's water rights License Nos. 10513, 10495,
and 10496, for which Chili Bar Powerhouse is listed as a point of rediversion and place of
use. Chili Bar Powerhouse is also listed as a point of rediversion and place of use on two
new water rights permits issued to SMUD in 2011 (Permit Nos. 21261 and 21262). These
water rights include water diverted from the Rubicon River watershed that would normally
flow into the Middle Fork American River.
Chili Bar Reservoir has no seasonal or long-term storage capability. Operation of the
Project is largely controlled by SMUD's UARP facilities via releases from Slab Creek Dam
(located 7.5 miles upstream on the SF American River) and White Rock Powerhouse
(located at the upstream end of Chili Bar Reservoir), except during winter storms, and
spring snowmelt flood events that may cause spills upstream of the Project. White Rock
Powerhouse has a peak flow capacity almost twice that of the Project's powerhouse;
consequently spill events at Chili Bar Dam are common.
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Current Commission license conditions do not require formal operational coordination
between the Licensee and SMUD; however the two projects have at times been'
coordinated in response to requests from recreational boating interest groups and
agencies. In general, SMUD typically forecasts recreational streamflow availability for the
SF American River downstream of the Project in the spring with estimates of minimum
streamflow magnitude and days of the week that recreational streamflows can be
expected. Without the seasonal storage of water made possible by the UARP, boatable
flows (Le., flows greater than 1,300 cfs) would generally not occur in the SF American
River below the Project much beyond early June in dry years and late July in wet years.
In 1982, SMUD became a signatory to an agreement with the California Department of
Boating and Waterways (Agreement for Operation of Slab Creek Reservoir,
July 15, 1982) that calls for SMUD to make good faith efforts to provide sufficient water to
the Project to enable the release of recreational rafting flows between April 1 and
September 30 when the California Department of Wafer Resources' (DWR) forecast for
total unimpaired runoff into Folsom Reservoir is greater than 50 percent of the long-term
average.
III. Commission Proceeding and Settlement Agreement
The Licensee used a modified Traditional Licensing Process for the relicensing
proceeding that involved public input and collaboration. Due to the existence of many
overlapping relicensing issues that are common to the Project and the UARP
proceedings, many studies and technical reports were developep and coordinated through
the Licensee's participation in the UARP's Alternative Licensing Process. The Licensee
filed an application for a new license with the Commission on July 15, 2005. Settlement
negotiations between the Licensee, SMUD and state and federal resources agencies and
other interested stakeholders (Settlement Negotiation Group or SNG) began prior to
submittal of the Licensee's license application; however, the SNG did not reach settlement
prior to the statutory deadline for filing the license application with the Commission.
Following the state and federal agencies filing of recommendations, prescriptions, and
terms and conditions with the Commission, the SNG reconvened to continue negotiating a
comprehensive settlement in the relicensing of the UARP and the Project, which led to an
Agreement in Principle that was filed with the Commission on November 16, 2006. A final
Relicensing Settlement Agreement for the Upper Amen'can River Project and Chili Bar
Hydroelectric Project (SA) was filed with the Commission on January 31,2007. The
Settling Parties consist of PG&E, SMUD, Califomia Department of Fish and Game
(CDFG), California Department of Parks and Recreation (CDPR), United States Forest
Service (USFS), BlM, United States Fish and Wildlife Service (USFWS), National Park
Service, American River Recreation Association and Camp lotus, California Outdoors,
California Sportfishing Protection Alliance, Friends of the River, American Whitewater,
Foothill Conservancy, Theresa Simsiman, Hilde Schweitzer, and Rich Platt. Although not
a signatory to the SA, State Water Board staff participated in the settlement discussions
for the purpose of providing information and guidance.
The SA includes approval by multiple agencies for many of its provisions, including many
that affect water quality; however, this water quality certification does not require
approvals by agencies outside of the State Water Board. The settlement process and
water quality certification are distinct processes, and the State Water Board has an
independent responsibility to ultimately ensure that the Licensee implements the
certification conditions necessary to protect water quality standards. The State Water
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Board requires consultation with the agencies with approval authority under the SA, and
expects that the parties will fulfill their contractual obligations and go through the approval
process when there are multiple agencies with jurisdiction over various measures.
As part of the SA, the Licensee agreed to construct the following recreation improvements
at Chili Bar Reservoir within three years of license issuance:
•
•
•
•

A gravel parking area for three to four vehicles, off Rock Creek Road;
A 36-inch-wide trail that has a slope of five percent or less from the parking area to
Chili Bar Reservoir;
A kiosk sign along the trail near the beginning of the trail, explaining the rules of the
area; and
One picniC table of coated wire-mesh material in a leveled out area that is outside of
the Chili Bar Reservoir floodplain.

In addition to the measures contained in the SA, the Licensee included, as part of the
proposed Project, measures to assure that impacts to air quality and cultural resources
associated with the construction of the recreation improvements at Chili Bar Reservoir are
minimized. The proposed Project includes measures to reduce fugitive dust during the
construction period and to address the potential discovery of human remains during
construction of the recreation improvements.
IV. Rationale for Water Quality Certification Conditions
In making its decision, the State Water Board reviewed and qonsidered: (a) the SA; (b)
the Licensee's Application for New License; (c) BlM Final Section 4(e) Mandatory
Conditions 1; (d) the Commission's Environmental Impact Statement (EIS) for UARP and
the Project prepared jointly with USFS pursuant to the National Environmental Policy Act;
(e) comments on the License Application and draft EIS by agencies and interested
parties; (f) the Initial Study and Negative Declaration prepared for the State Water Board;
and (g) public comments received on the draft water quality certification and the Initial
Study and Draft Negative Declaration. Further, the State Water Board considered the
Central Valley Regional Water Quality Control Board's (Central Valley Water Board)
Water Qualitr Control Plan for the Sacramento River and San Joaquin River Basins
(Basin Plan) , the existing water quality conditions, and Project-related controllable
factors.
".

The Basin Plan identifies the following beneficial uses for the SF American River from the
source to Placerville, and from Placerville to Folsom Reservoir (which includes the
Project): municipal and domestic supply; irrigation; hydropower generation; water contact
recreation; canoeing and rafting; non-contact water recreation; cold freshwater habitat;
warm treshwater habitat; and wildlife habitat.
Resource objectives for the SF American River downstream of Chili Bar Dam identified by
state and federal agencies during the relicensing proceeding include: maintaining
adequate habitat for Foothill Yellow legged-Frogs (FYl frogs) and Western Pond Turtles;
minimizing the negative effect of fluctuating flows associated with fish stranding;

The Federal Power Act provides that federal land management agencies can prescribe mandatory conditions on
hydroelectric projects that inhabitfederalland. (16 USC § 797)
2 The Basin Plan can be found on the Central Valley Water Board's website at:
http://wNw.waterboards.ca.gov/centralvalley/wateUssues/basin....Planslindex.shtml (last visited August 22,2012).
1
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maintaining connectivity with tributary streams; reducing or eliminating water quality
conditions that encourage algal growth; maintaining adequate quantities of large woody
debris in the river channel; and assuring that sediment is adequately distributed
throughout the reach. Resource objectives for Chili Bar Reservoir also include
maintaining adequate habitat for native hardhead (MyJopharodon conocephaJus), a fish
species of special concern.
The SF American River downstream of the Project is subject to daily flow fluctuations due
to UARP operations and streamflow management that is focused on recreational use.
These flow fluctuations may limit feeding behavior in fish and increase the risks of
stranding during rapid dewatering. Minimum streamflows proposed for the SF American
River downstream of the Project were designed to provide access into tributary streams
with perennial connectivity to the river, to maintain spawning and nursery habitat, and to
maintain re~ugia for fish and other aquatic species. The minimum streamflows were also
.developed to increase the wetted perimeter to provide more suitable habitat for benthic
macroinvertebrates, the primary food for fish. The ramping rates were developed to
preclude abrupt flow fluctuations that may adversely affect aquatic species and lead to
stranding.
The recreational streaml'low schedule for the Project was developed based on recognition
of the regional importance of whitewater recreation on the SF American River downstream
of Chili Bar Dam. The flow schedule addresses the need to have reliable, boatable flows
of sufficient duration to provide for a quality river experience, to reduce crowding, to
address potential safety concerns, and to reduce resource impacts associated with
boating activities.
The water quality monitoring program will provide data to assess compliance with state
and federal water quality standards. The monitoring data will provide regulatory agencies
the ability to identify water quality trends over time, assess risks to human health and
wildlife, and assure that measures to intervene are implemented if water quality
degradation is observed. Annual water temperature monitoring will provide information to
determine whether the cold freshwater habitat beneficial use is adequately protected in
the SF American River.
.
Fish population monitoring will be conducted for two consecutive years at defined intervals
during the license term to provide a two-year mean value for comparison to fish biomass
objectives. Periodic monitoring for the presence and distribution of special-status
amphibian and reptile species and identification of breeding and larval periods provides
information to evaluate potential impacts resulting from streamflow modifications
(particularly short-term fluctuations) and to assess population trends during the license
term.
Periodic monitoring of riparian vegetation species composition is important to determine
whether riparian areas are in proper functioning condition or if riparian areas need
restoration. Monitoring for the presence of Didymosphenia geminata (also commonly
known as rock snot) will indicate whether this invasive algal species is creating nuisance
conditions or causing adverse impacts to the aquatic ecosystem. In addition, the adaptive
management program requires the Licensee to develop and implement measures to
reduce nuisance algae in the event that monitoring indicates adverse impacts to water
quality are occurring.
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Reservoirs have the potential to impound sediments and organic materials that may
contain heavy metals which can bioaccumulate in resident fish populations. Periodic
monitoring for silver, mercury, copper and lead bioaccumulation in fish tissues during the
license term will provide updated information regarding health risks to humans and wildlife
due to changes in the concentrations of heavy metals.
The Project is located upstream of Nimbus and Folsom Dams, which are part of the
federally-operated Central Valley Project. The National Marine Fisheries Service (NMFS)
issued its Biological and Conference Opinion on the Long-term Operation of the Central
Valley Project and State Water Project (NMFS B.O.) in March 2009. The NMFS B.O.
contains measures that are deemed necessary to avoid jeopardizing the continued
existence of the Central Valley California Steelhead Evolutionary Significant Unit, which
includes the American River. Tho.se measures include a provision to evaluate the
feasibility of providing access for steelhead to their historic coldwater habitat above
Nimbus and Folsom Dams. Consultation between the Licensee, fisheries agencies, and
the State Water Board, prior to any restoration of fish passage, is included as a condition
of this certification to determine whether changes in the certification conditions are
needed to protect beneficial uses associated with anadromous fish.
V. Regulatory Authority

The Federal Clean Water Act (33 U.S.C. §§ 1251-1387) was enacted "to restore and
maintain the chemical, physical, and biological integrity of the Nation's waters." (33
U.S.C. § 1251(a).) Section 101 of the Clean Water Act (33 U.S.C. § 1251) requires
federal agencies to "co-operate with the state and local agencies to develop
comprehensive solutions to prevent, reduce and eliminate pollution in concert with
programs for managing water resources."
Section 401 of the Clean Water Act (33 U.S.C. § 1341) requires every applicant for a
federal license or permit which may result in a discharge into navigable waters to provide
the licensing or permitting federal agency with certification that the project will be in
compliance with specified provisions of the Clean Water Act, including water quality
standards and implementation plans promulgated pursuant to section 303 of the Clean
Water Act (33 U.S.C. § 1313). Section 401 of the Clean Water Act directs the agency
responsible for certification to prescribe effluent limitations and other limitations necessary
to ensure compliance with the Clean Water Act and with any other appropriate
.
requirement of state law. Section 401 further provides that certification conditions shall
become conditions of any federal license or permit for the project. The State Water Board
is the state agency responsible for such certification in California. (Wat. Code § 13160.)
The State Water Board has delegated this function to the Executive Director by regulation.
(Cal. Code Regs., tit. 23, § 3838, subd. (a).)
The Central Valley Water Board adopted, and the State Water Board and the United
States Environmental Protection Agency (USEPA) approved, the Basin Plan. The Basin
Plan deSignates the beneficial uses of waters to be protected along with the water quality
objectives necessary to protect those uses. Section 303 of the Clean Water Act requires
the states to develop and adopt water quality standards. (33 U.S.C. § 1313.) The
beneficial uses together with the water quality objectives that are contained in the basin
plans and state and federal anti-degradation requirements constitute California's water
quality standards.
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VI.

California Enviromnental Quality Act
The State Water Board is the California Environmental Quality Act (CEQA) lead agency
for purposes of the discretionary issuance of this water quality certification. On January
11, 2012, the State Water Board issued an Initial Study and Notice of Intent to Adopt a
l\Iegative Declaration for public comment. The State Water Board considered the
Negative Declaration (NO) in connection with the issuance of this water quality
certification. The State Water Board finds that there is no substantial evidence in the
record that the Project will have a significant effect on the environment. The NO reflects
the State Water Board's independent judgment and analysis. The State Water Board
approves the NO. All documents and other information that constitute the public record
for this Project shall be maintained by the Division of Water Rights and shall be available
for public review at the following address: State Water Resources Control Board, Division
of Water Rights, 1001 I Street, 14th Floor, Sacramento, California 95814.
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ACCORDINGLY, BASED ON ITS INDEPENDENT REVIEW OF THE RECORD, THE STATE
WATER RESOURCES CONTROL BOARD CERTIFIES THAT OPERATION OF THE CHili
BAR HYDROELECTRIC PROJECT BY PACIFIC GAS AND ELECTRIC COMPANY will comply
with sections 301, 302, 303, 306, and 307 of the Clean Water Act, and with applicable
provisions of State law, if the Licensee complies with the following terms and conditions during
the Project activities certified herein.
.
CONDITION 1.

Minimum Instream Flows to Protect Aquatic Life Beneficial Uses

Within three months of license issuance, the Licensee, in consultation with the UARP Licensee
(SMUD), shall maintain strearnflows in the SF American River below Chili Bar Dam as set forth
in the schedule in Table 2, provided that inflows to Chili Bar Reservoir and Chili Bar Reservoir
elevations are sufficient to maintain these streamflows3 • The compliance point for the
measurement of the required minimum streamflows shall be United States Geological Survey
(USGS) gage 11444500 (PG&E gage A49). All specified streamflows are in cfs. The schedule
specifies minimum streamflows by month and six water year types denoted as: Wet, Above
Normal (AN), Below Normal (BN), Dry, Critically Dry (CD), and Super Dry (SO). Water year
types are described further in the next section.
Table 2. SF American River below Chili Bar Dam
Month
October
November
December
• January
February
March
April
· May
June
I July
· August
September

SO

150
150
150
150
150
150
150
1.50
200
150
150
150

Minimum Streamflow by Water Year Type (cfs)*
AN·
BN
CD
DRY

200
200
200
200
200
200
250
250
250
200
200
200

185
185
185
185
185
185
200
200
200
185
185
185

250
200
200
200
200
200
250
250
250
250
250
250

250
200
200
200
200
200
300
350
350
300
300
250

WET

I

250
250
250
250
250
250
350
500
500
350
300
250

*As measured at USGS gauge 11444500 (PG&E gauge A49)
The minimum streamflows specified in the schedule may be temporarily modified if required by
equipment malfunction, operating emergencies or public safety emergencies, which are
reasonably beyond the control of the Licensee. If the streamflow is so modified, the Licensee
shall provide Notice to the Commission, BlM, CDFG, USFWS, and the State Water Board's
Deputy Director of the Division of Water Rights (Deputy Director) as soon as possible, but no
later than 10 days after such an incident. The minimum streamflows specified may also be

To comply with the flow requirements of the water quality certification (Le., minimum instream flows, ramping rates,
recreational flows), the Project generally must receive adequate inflows of water in a timely manner from SMUO's
UARP. As noted in Condition 4 of this certification (Coordination with UARP Licensee), the Licensee shall develop a
plan and coordinate Project operations with the UARP Licensee (SMUO) to enable compliance with Conditions 1·3 of
this certification.

3
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temporarily modified for short periods in non-emergency situations five days after Notice to the
Commission, and upon approval by the Deputy Director.
Where facility modification is needed to maintain the specified minimum streamflows, the
Licensee shall complete such modifications as soon as reasonably practicable and no later than
three years after license issuance. Prior to such facility modifications, the Licensee shall make
a good-faith effort to provide the specified minimum streamflows within the capabilities of the
existing facilities.
In order for the Licensee to adjust operations to meet the required minimum streamflows, the
Licensee shall have a three-year period after the license is issued or three years after
completion of necessary facility modifications, whichever is later, in which daily mean
streamflows may vary up to 10 percent below the amounts specified in the minimum streamflow
. schedules, provided that the average monthly streamflow in any given month equals or exceeds
the required minimum streamflow for the month. After the applicable three-year period, the
Licensee shall meet the minimum streamflow requirements specified in the minimum
streamflow schedules, provided that inflows to Chili Bar Reservoir and Chili Bar Reservoir
elevations are sufficient to maintain these streamflows.
Water Year Types. The Licensee shall determine the water year type based on the water year
forecast of unimpaired runoff in the American River below Folsom Lake that is published near
the beginning of each month from February through M!3y in DWR's Bulletin 120 "Report of
Water Conditions in California." Specifically, the "American River Below Folsom Lake" forecast
is currently shown in the "Water Year Forecast" column of the "Water Year Unimpaired Runoff'
table in Bulletin 120. The water year types are defined as follows:
Year Type
Wet
AN
BN
Dry
CD
SD

American River Water Year Forecast
greater than or equal to 3.500 million acre-feet (MAF)
greater than or equal to 2.600 MAF but less than 3.500 MAF
greater than or equal to 1.700 IVIAF but less than 2.600 MAF
greater than or equal to 0.900 MAF but less than 1.700 MAF
less than 0.900 MAF
any CD year that is immediately preceded by a Dry or CD year or any Dry
year that is immediately preceded by any combination of two Dry or CD
years

Each month from February through May the Licensee shall determine the water year type
based on the DWR Bulletin 120 forecast and shall operate for that month based on the most
recent forecast beginning three days after issuance of the forecast and continuing until two
days after issuance of the subsequent monthly forecast. The May forecast shall be used to
. establish the final water year type for the remaining months of the water year and the month of
October. The water year type for the months of November through January shall be based on
DWR's Full Natural Flow record for the American River at Folsom (California Data Exchange
Center site AMF sensor 65) for the preceding water year, and the Licensee shall operate based
on that record beginning November 1. The Licensee shall provide Notice to the Commission,
CDFG, USFWS, and the Deputy Director of the final water year type determination within 30
days of the May forecast.
CONDITION 2.

Ramping Rates to Protect Aquatic Life Beneficial Uses

As early as is reasonably practicable and within three months after license issuance the
Licensee, in consultation and coordination with the UARP Licensee (SMUD), shall use the
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ramping rates shown in Table 3 for Licensee-controlled streamflow releases, provided that
inflows to Chili Bar Reservoir and Chili Bar Reservoir elevations are sufficient to maintain these
ramping rates 3 :
Table 3. SF American River below Chili Bar Dam Ramping Rates*
Ramp Up
Ramp Down
Streamflow change of 500 cfs or less per hour
Stage change of 1 foot or less per hour for flows
for flows between 150 cfs and 1,000 cfs
between 1,950 cfs and 1.000 cfs
• Stage change of 1 foot or less per hour for flows
above 1,000 cfs and below 1,950 cfs

Streamflow change of 500 cfs or less per hour for
flows below 1,000 cfs and above 600 cfs
Streamflow change of 250 cfs or less per hour for
flows between 600 cfs and 150 cfs

.. As measured at USGS gauge 11444500 (PG&E gauge A49),

Where facility modification is needed to provide the specified ramping rates, the Licensee shall
complete such modification as soon as reasonably practicable and no later than three years
after license issuance. Prior to facility modifications, the Licensee shall make every reasonable
effort to provide the specified ramping rates within the capabilities of the existing facifities. The
Licensee shall make the streamflow records related to ramping available to BLM, CDFG,
USFWS, and the Deputy Director, upon request.
Should the ramping rates specified in Table 3 be infeasible due to equipment malfunction,
operating emergencies or public safety emergencies reasonably beyond the control of the
Licensee, or whenever water spills occur over Chili Bar Dam. the Licensee shall provide Notice
to the Commission. BLM. CDFG, USFWS and the Deputy Director as soon as possible, but no
later than 10 days after such incidents. The Licensee may also request short-term modification
of the ramping rates in non-emergency situations by providing Notice to the Commission and
obtaining approval from the Deputy Director for a temporary deviation from the required
ramping rates.
The Licensee shall provide notice of non-spill emergencies to BLM, CDFG, USFWS and the
Deputy Director within 10 days after such an event occurs and shall provide a report
documenting the reason that ramping rates were not followed within one month after the event
occurs,
CONDITION 3.

Recreational Streamflows to Protect Recreational Use

As 'early as is reasonably practicable and within three months after license issuance, the
Licensee, in consultation and coordination with the UARP Licensee (SMUD), shall maintain
minimum recreational streamflows in SF American River below Chili Bar Reservoir Dam as set
forth in Table 4, provided that inflows to Chili Bar Reservoir and Chili Bar Reservoir elevations
are sufficient to maintain these flows 3• For compliance purposes, the point of measurement for
the required minimum streamflows shall be USGS gage 11444500 (PG&E gage A49). All
specified recreational streamflows are in cfs. The schedule specifies minimum recreational
streamflows, by season, day of the week, and water year type. The water year types are the
same as those defined in Condition 1 (Minimum Instream Flows). Although the required
minimum streamflow duration can extend beyond the times shown below, they must be
provided during the specific times as follows:
A. Minimum recreational streamflows scheduled for three hours shall meet or exceed
the specified minimum from 9:00 am until at least noon.
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B. Minimum recreational streamflows scheduled for four hours shall meet or exceed the

specified minimum from 8:00 am until at least noon.
C. Minimum recreational streamflows scheduled for five hours shall meet or exceed the
specified minimum from 7:00 am until at least noon on Saturdays and 8:00 am until
at least 1:00 pm on Sundays.
D. Minimum recreational streamflows scheduled for six hours shall meet or exceed the
specified minimum from 7:00 am until at least 1:00 pm.
If, as a result of consultation with CDPR and BlM, the Deputy Director determines that changes
are needed in the timing of the recreational streamflow releases shown above, the Deputy
Director will direct the Licensee to implement a new schedule. The Licensee shall adjust the
timing of the recreational streamflow releases to meet the new schedule provided that inflows to
Chili Bar Reservoir and Chili Bar Reservoir elevations are sufficient to maintain these flows.
The minimum recreational streamflows specified in the schedules may be temporarily modified
upon the occurrence of the following events:
•
•
•

A state or federal electrical emergency is declared by an appropriate authority where
specific orders are issued or specific actions are mandated by said authority that require
the Licensee to produce electricity outside normal planned operations;
System events cause the Operating Reserves to drop below the Western Energy
Coordinating Council Minimum Operating Reliability Criteria; or
Equipment malfunction, public safety emergency, or law enforcement activity.

Additionally, recreational streamflows specified at 1,750 cfs may be reduced to 1,500' cfs during
scheduled unit outages. However, the Licensee shall make a good faith effort to avoid
scheduling unit outages when recreational streamflows of 1,750 cfs are required. If the
recreational streamflow is so modified, the Licensee shall provide Notice to the Commission,
BlM, CDPR, and the Deputy Director as soon as possible, but no later than 10 days after such
incident.
Where facility modification is required to maintain the specified minimum recreational
streamfiows, the Licensee shall complete such modifications as soon as reasonably practicable
and no later than three years after license issuance. Prior to such required facility
modifications, the Licensee shall make every reasonable effort to provide the specified
minimum recreational streamflows within the capabilities of the existing facilities.
CONDITION 4.

Coordination with UARP Licensee (SMUD)

The Licensee shall coordinate operation of the Project with the Licensee of the UARP (SMUD)
to enable the Licensee to comply with Condition 1 (Minimum Instream Flows), Condition 2
(Ramping Rates), and Condition 3 (Recreational Streamflows) in this water quality certification.
Each Licensee's responsibilities for achieving coordinated operations of the two projects are
described in the Cooperation Agreement Between Sacramento Municipal Utility District and
Pacific Gas and Electric Company Regarding Upper American River Project and Chili Bar
Project (Cooperation Agreement)".

" As stated in the Coordination Agreement. ·SMUD agrees to provide to Company [PG&EJ Operational Guidance and
sufficient water inflows into Chili Bar Reservoir to enable Company to comply with the conditions of the Chili Bar
license. and Company agrees to follow such Operational Guidance in a manner that will comply with the flow-related
Chili Bar license conditions:
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Table 4. Minimum Recreational Flow for SF American River below Chili Bar Dam by Water Year Type, Duration and Flow in cfs
Water Year
Type

Period

Monday

April 1 .. Friday before Memorial Day
Memorial Day .. Labor Day
Super

Thursday

Friday

3 Hrs@ 1300

-

-

-

3 Hrs @ 1300

3 Hrs @ 1300

3 Hrs@ 1300

-

-

3 Hrs @ 1300

3 Hrs @ 1300

5 Hrs@ 1300

5 Hrs @ 1300

-

3 Hrs@ 1300

3 Hrs @ 1300

3 Hrs @ 1300



-

October 1 .. March 31
~<-===~~~~~~
March 1 .. Friday before Memorial Day
3 Hrs@ 1300
1

Tuesday after Labor Day .. September 30

[=_~"- ~',-. J[~,'"

Dry

:-=-~-,

Memorial Day .. Labor Day

Tuesday after Labor Day .. September 30
October 1 .. February 28/29

C:::::::=,~'~~-=;C'--..~~,-

Dry

Sunday

Wednesday

~-

Dry

Critically

1

Saturday

Tuesday

3 Hrs@ 1300

-

-

-

3 Hrs@ 1300

-

-

7~""

,;".

---

L~ '~-l~.:;-'~;'";:

-

3 Hrs@1300

3Hrs@1300

3 Hrs@1300

5 Hrs@ 1500

5 Hrs@ 1500

3 Hrs@ 1300

3 Hrs@ 1300

3 Hrs@1300

-

3 Hrs@ 1300

-

:: ~,-.- - ,~::-:- .--:-.. '=~:""_.""......:JL:=::'::.::.--:::;;:::::::Jc=~~r':=::;":::::Z=.:'I::=lf:::~~~]c:r;:""'~,

March 1 .. Friday before Memorial Day

3 Hrs@ 1300

3 Hrs@ 1300

-

-

3 Hrs@ 1300

3 Hrs @ 1500

3 Hrs @ 1500

Memorial Day .. Labor Day1

3 Hrs@ 1300

3 Hrs@ 1300

3 Hrs @ 1300

5 Hrs @ 1500

5 Hrs@ 1500

-

-

-

3 Hrs @ 1300

-

3 Hrs@ 1300

3 Hrs@1300

3 Hrs@ 1300

Tuesday after Labor Day .. September 30

-

-

-

-

3 Hrs@1300

3 Hrs@ 1300

-

3 Hrs@ 1300

3 Hrs@ 1300

-

-

October 1 .. February 28129
3 Hrs@1300
3 Hrs@ 1300
[;~-- -", '-:- ~'=',[~'
,:,~ =,,-:--=:::==j[.==:;=::=-~~=_~:lI:::=' -~~~~~E. -::' '. ,','
March 1 .. Friday before Memorial Day
3 Hrs@1300
3 Hrs@ 1500
3 Hrs@ 1300
3 Hrs@1500
3 Hrs@1300
3 Hrs@1300

-= '-,'

Memorial Day .. Labor Day1
Below Normal

Tuesday after Labor Day .. September 30
October 1 .. 31

Above Normal

3 Hrs @ 1300

3 Hrs@ 1500

3 Hrs@ 1500

-

3 Hrs @ 1300

3 Hrs@ 1500

3 Hrs@ 1500
3 Hrs @ 1300

' ~C:'--, ':-----.

3 Hrs@ 1300

3 Hrs @ 1300

3 Hrs@ 1300

3 Hrs@ 1300

3 Hrs@ 1300

4 Hrs @ 1750

4Hrs@ 1750

Memorial Day .. Labor Day1

3 Hrs@ 1500

3 Hrs@ 1500

3Hrs@ 1500

3 Hrs@ 1500

3Hrs@ 1500

6 Hrs@1750

6 Hrs@ 1750

-

3 Hrs@1500

3 Hrs@ 1500

3Hrs@1500

3 Hrs@ 1500

-

-

3Hrs@1300

3Hrs@15oo

3 Hrs@15oo

-

-

-

3 Hrs@ 1300

3 Hrs@ 1500

3 Hrs @ 1500

!

-

3 Hrs@ 1500

3Hrs@1500

I

Tuesday after Labor Day .. September 30

3 Hrs@ 1300

-

-

-

---------

November 1 .. February 28129
3 Hrs@1500
3 Hrs@ 1500
-'1[-- - :~' -- _,~'.--:' ~--=-=-: =-,~~~,,:.::::::::::JC:======:J[="::~ '=--,,~-_~~1 -·-lk:":..=::Jr:::-:--,,--_~ . .=z=:Jell ...t..-i:-.~,,~ ~ .. ! - . _..~~ ~~~ ..~:.. : ~
March 1 .. Friday before Memorial Day
3 Hrs@ 1500
3 Hrs@ 1500
3 Hrs @ 1500
3 Hrs@ 1500
6 Hrs@ 1750
6 Hrs @ 1750
3 Hrs @ 1500
Memorial Day .. Labor Day1
4 Hrs @ 1500
4 Hrs@ 1500
4 Hrs@ 1500
6 Hrs @ 1750
6 Hrs@ 1750
4 Hrs@ 1500
4 Hrs @ 1500
Tuesday after Labor Day - September 30
3 Hrs @ 1500
3 Hrs@ 1500
3 Hrs @ 1500 •
3 Hrs @ 1500
October 1 .. 31
November 1 .. February 28129

1 The

3 Hrs@ 1300

March 1 .. Friday before Memorial Day

October 1 .. 31

Wet

-

6Hrs@ 1500

3 Hrs @ 1300
---,--,-, -:-====~--:::::::::.JC-..-~~2:,=::=:JC::~_-=.-==iJ[=-,c~-;=lI:=::::;]::;:=2DC=E:'::'-L:. ::::=J~~,

November 1 .. February 28129

'__

C,~~,: ~~=_--::=~-'=T::-:==--

[~ , , ___--:-, --:,

3 Hrs@ 1300

6 Hrs@ 1500

-

3 Hrs @ 1300

-

-

-

"Memorial Day - Labor Day" period refers to Saturday of Memorial Day weekend through Monday of Labor Day weekend.
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As specified in the SA, the Licensees of the UARP (SMUD) and the Project (PG&E) must jointly
prepare and file with the Commission within 120 days after license issuance, a plan for
coordinated operations of the two projects as described in the Cooperation Agreement. To
provide the opportunity for review and approval of the Plan by the Deputy Director prior to
submittal to the Commission, PG&E shall submit the Plan to the Deputy Director within 90 days
after issuance of the UARP and Project licenses, or if the licenses are issued separately, the
latter of the two. The Deputy Director may require modifications as part of the approval. The
Licensee shall file the Deputy Director's approval, together with any required Plan modifications,
with the Commission. If Deputy Director approval is not received 14 calendar days prior to an
applicable Commission deadline, the Licensee may file the Plan with the Commission; however,
Deputy Director approval is required prior to Plan implementation. The Licensee must amend
its filing with the Commission if modifications are made as part of the Deputy Director's
subsequent approval. The Licensee shall implement the Plan upon receiving all necessary
approvals. Amendments or modifications to the approved Plan shall be approved by the
Deputy Director prior to implementation.
In addition to the coordination described above related to compliance with streamflow
conditions, the Licensee shall consult and coordinate with the Licensee of the UARP in
implementation of Condition 5 (Adaptive Management Program), Condition 6 (Monitoring
Program), Condition 7 (Sediment Management Plan), and Condition 11 (Streamflow and
Reservoir level Public Information Services) of this water quality certification.
CONDITION 5.

Adaptive Management Program

The Licensee shall, beginning as early as reasonably practicable and within three months after
license issuance, in consultation and coordination with the UARP Licensee (SMUD), implement
an adaptive management program as described below. The program shall generally consist of:
(a) implementation of a monitoring program; (b) analysis of data for trends to identify and
address Project-related impacts or effects on beneficial uses and/or water quality; and (c)
specific adaptive management measures that shall be implemented if the monitoring program
and other information indicate that the applicable resource objectives identified in the Rationale
ReportS will likely not be met without adjustment of the initial conditions. Monitoring shall be
conducted to determine if the applicable resource objectives are achievable and being met.
Analysis of the monitoring results shall be used to determine the need for adaptive
management measures. Adaptive management decisions shall be made in conjunction with
the USFS, BlM, CDFG, and State Water Board staff as part of the Annual Review of Ecological
Conditions (Condition 10) based on monitoring results and other scientific information and a
determination that the applicable ecological resource objectives identified in the Rationale
Report are not being met and will likely not be met without application of the adaptive
management measures. For purposes of the adaptive management program, each year is
defined on a calendar year basis (Le., January through December). Year 1 is defined as the
first year during which all initial streamflows required by the license are implemented by
May 1.

5 Rationale

Report for Relicensing Settlement Agreement submitted by CDFG to the Commission on January 29,

2007.
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A. Coordinated Operations
Coordinated operations, described above in Condition 4 (Coordination with UARP
Licensee). shall be reviewed annually to determine if the operations are effective in
achieving the ecological and recreational streamflows in the SF American River downstream
of Chili Bar Reservoir Dam. as defined previously in Condition 1 (Minimum Instream Flows).
Condition 2 (Ramping Rates), and Condition 3 (Recreational Streamflows) of this
certification. As outlined in Condition 4, any amendments or modifications to the approved
coordination of operations plan shall be approved by the Deputy Director prior to
implementation.
B. Invasive Algae
If the monitoring required in Condition S.H. (Algae) indicates that invasive algae are present
and are creating nuisance conditions, the Licensee shall develop adaptive measures to
reduce or eliminate the problem. submit them to the Deputy Director for approval, and
implement the measures upon approval. The Deputy Director may require modifications as
part of the approval.
CONDITION 6.

Monitoring Program

The Licensee. in consultation and coordination with the UARP Licensee (SMUD), shall
implement the following Monitoring Program after license issuance and throughout the term of
the new license and any annual licenses, in coordination with BlM, CDFG, USFWS, and State
Water Board staff.
The Licensee shall ensure that the final monitoring plan for each element of the Monitoring
Program is provided for review to BlM, CDFG, USFWS, and the Deputy Director. Each
element of the final monitoring plan must be approved by the Deputy Director prior to
implementation. The Deputy Director may require modifications as part of the approval. Each
monitoring element is described below.
BlM, CDFG, USFWS, and the Deputy Director may alter the monitoring program
methodologies and frequencies of data collection if it is determined that: (a) there is a more
appropriate or preferable methodology or site to use than that described in the individual
elements of the monitoring program; or (b) monitoring may be reduced or terminated because
the relevant ecological resource objectives have been met or no change in resource response
is expected. Within the scope of the specified monitoring program, BlM. CDFG, USFWS, and
the Deputy Director may select an equal number of alternative years to ensure that surveys
occur during a range of water year types. Modifications made to the monitoring plans must be
approved by the Deputy Director prior to implementing the modified monitoring plan.
The Licensee shall prepare an annual report that fully describes the monitoring efforts of the
previous calendar year, which includes the data collected and associated analysis. BlM,
CDFG, USFWS, and State Water Board staff shall have at least 30 days to review and
. comment on a draft report prior to the filing of the final report with the Commission. The
Licensee shall provide copies of the final annual report to BlM, CDFG, USFWS, and the
Deputy Director.
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The following guidelines shall be used in implementing the monitoring program: (a) monitoring
and studies shall be relevant to the Project; (b) monitoring and studies shall be conducted such
that they provide useful information for management decis.ions or for establishing compliance
with license conditions; and (c) monitoring and studies shall be as cost-effective as possible.
For purposes of the adaptive management program required in Condition 5, each year is
defined on a calendar year basis (i.e., January through December). This monitoring program
covers monitoring to be conducted during all years until a subsequent license is issued. Where
years are speci'fied, Year 1 is the first year during which all initial minimum instream flows
required by the license are implemented by May 1.
6.A.

Fish Populations

The Licensee shall develop a fish population monitoring plan in consultation with BlM, CDFG,
USFWS, and the State Water Board. After agency consultation and within two years of license
issuance, the Licensee shall submit the Plan to the Deputy Director for review and approval.
The Licensee shall provide the Deputy Director with any comments provided by the agencies
during the consultation process. The Deputy Director shall be provided with a 90-day review
and approval period. The Deputy Director may require modifications as part of the approval.
The Licensee shall implement the Plan upon receiving all necessary approvals.
Method:

Electrofishing and/or snorkeling. as conducted by the Licensee in 2003-2004.
Electrofishing shall be conducted along the stream margins at the snorkel survey
sites as needed to verify species identifications made during snorkel surveys, to
obtain length-weight relationships, and to capture species that are difficult to
observe while snorkeling. Any hardhead that are detected shall be noted.

locations6 :

SF American River below Chili Bar Reservoir Dam at upper and lower sample
section of the following two snorkel sites: CB-F1 (approximately 1.7 miles
downstream at the "Old Flume" memorial); and CB-F4 (near the confluence with
Weber Creek).

Frequency:

Years 5, 6, 10, 11, 15, 16, and thereafter for two consecutive years every 10
years for the term of the license and any annual extensions.

6.B.

Aquatic Macroinvertebrates

The Licensee shall develop an aquatic macroinvertebrate monitoring plan in conSUltation with
BlM, CDFG, USFWS, and State Water Board staff. After agency conSUltation and within two
years of license issuance, the Licensee shall submit the Plan to the Deputy Director for review
and approval. The Licensee shall provide the Deputy Director with any comments provided by
the agencies during the consultation process. The Deputy Director shall be provided with a 90
day review and approval period. The Deputy Director may require modifications as part of the
approval. The Licensee shall implement the Plan upon receiving all necessary approvals.
Method:

A method accepted by BlM, CDFG, USFWS, and State Water Board staff. The
results shall be compared to an aquatid health index specified in the Plan
approved by the Deputy Director.

Sample site designations are the same as those used in the technical reports that were completed and filed with
the Commission during the relicensing proceeding.
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Locations

6

:

Frequency:

a.c.

SF American River below Chili Bar Reservoir Dam at CB-11 (downstream of
Georgetown Road Bridge) and CBI4 (near Camp Lotus).
Years 5,6, 10,11,15, 16, and thereafter for two consecutive years every 10
years for the term of the license and any annual extensions.

Amphibians and Reptiles

The Licensee shall develop an amphibian and reptile habitat evaluation and species presence
monitoring plan in consultation with BLM, CDFG, USFWS, and State Water Board staff. After
agency consultation and within one year of license issuance, the Licensee shall submit the Plan
to the Deputy Director for review and approval. The Licensee shall provide the Deputy Director
with any comments provided by the agencies during the consultation process. The Deputy
Director shall be provided with a 90-day review and approval period. The Deputy Director may
require modifications as part of the approval. The Licensee shall implement the plan upon
receiving all necessary approvals.
Method:

Conduct protocol surveys for FYL frogs (special status, sensitive species); and
California Red-Legged Frogs (CRL frogs, a federal Endangered Species Act
(ESA)-listed amphibian species) using the procedures of the USFWS7 and the
licensees, or the .most current survey protocol approved by the Deputy Director.
The surveys shall be conducted in a sub-sample of appropriate habitat types to
document species presence and distribution. The Licensee shall also survey for
Western Pond Turtle during FYL frog surveys.
The Licensee shall identify amphibian breeding and larval periods in the SF
American River downstream of the Project by surveying locations where
amphibians are known to occur during spring/summer. The first iteration of
surveys shall be used to determine the timing and success of the following life
stages of any existing known FYL frog populations: egg laying; tadpole rearing;
metamorphosis; and size/condition of metamorphs in late September to estimate
the probability of overwintering success. Based on review of the first year's data,
for subsequent years the Deputy Director, after consultation with BLM, USFWS,
and CDFG, may approve a subset of survey sites or a less intensive program. In
the future, BLM, USFWS, CDFG, or the Deputy Director may request additional
breeding site habitat data to assess the cause of unexpected or chronic
reproductive failures that may be related to Project operations.

Locationss:

SF American River below Chili Bar Reservoir Dam along the entire reach from
CB-A15 (near Scott Road) downstream to Ponderosa Campground (near
Highway 49 Bridge) on the right and left banks.

Frequency:

Years 2,3,5,6,10,11,15,16, and thereafter for two consecutive years every
five years for the term of the license and any annual extensions.

USFWS. 1997. Guidance on site assessment and field surveys for California red-legged frogs (Rana aurora
draytonil).
6 Seltenrich, C. P. and A. C. Pool. 2002. A standardized approach for habitat assessments and visual encounter
surveys for the foothill yellow-legged frog (Rana boylii). PG&E.
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6.0.

Riparian Vegetation Species Composition

The Licensee shall develop a riparian vegetation monitoring plan in consultation with BLM,
CDFG, USFWS, and State Water Board staff. After agency consultation and within two years
of license issuance, the Licensee shall submit the Plan to the Deputy Director for review and
approval. The Licensee shall provide the Deputy Director with any comments provided by the
agencies during the consultation process. The Deputy Director shall be provided with a 90-day
review and approval period. The Deputy Director may require modifications as part of the
approval. The Licensee shall implement the Plan upon receiving all necessary approvals.
Method:

Aerial photo flights and greenline method. 9 The data collected at each site will
include transects to document species composition, percent cover, and
quantification of length and width of riparian community.

Locations:

The five Intensive Field Study Sites (riparian) that were, surveyed in the Riparian
Report filed with the Commission as part of the Licensee's application for new
license on July 15, 2005.

Frequency:

Years 5, 10 and 15 after license issuance. Thereafter every 10 years (e.g.,
Years 25, 35,45, etc.) for the term of the license and any annual extensions.

6.E.

Water Temperature

Within three months of license issuance, the Licensee shall consult with State Water Board
staff, BLM, USFWS, and CDFG on the development of a Water Temperature Monitoring Plan
consistent with the method and frequencies described below. After agency consultation and
within one year of license issuance, the Licensee shall submit the Plan to the Deputy Director
for review and approval. The Licensee shall provide the Deputy Director with any comments
provided by the agencies during the consultation process. The Deputy Director shall be .
provided with a 90-day review and approval period. The Deputy Director may require
modifications as part of the approval. The Licensee shall file the Deputy Director's approval,
together with any required Plan modifications, with the Commission. If Deputy Director
approval is not received 14 calendar days prior to an applicable Commission deadline, the
Licensee may file the Plan with the Commission; however, Deputy Director approval is required
prior to Plan implementation. The Licensee must amend its filing with the Commission if
modifications are made as part of the Deputy Director's subsequent approval. The Licensee
shall implement the Plan upon receiving all necessary approvals.
Method:

Continuous temperature recording devices shall be installed and maintained at a
minimum of four stream temperature stations as deSignated below. Reservoir
temperature profiles may be added if BLM, CDFG, USFWS, and State Water
Board staff determine that Chili Bar Reservoir temperatures are a controllable
factor in the SF American River downstream of the Project or if water chemistry
monitoring in the reservoir indicates a need for additional temperature
information.

The Riparian Vegetation and Wetlands Technical Report (Riparian Report) defines the greenline as •... the first
perennial vegetation that forms a lineal grouping of community types on or n~ar the water's edge... • As presented in
the Riparian Report, .each greenline is described by the cumUlative distance in feet occupied by each community
type.

9
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locations:

Initial monitoring sites shall be determined in consultation with BlM, CDFG,
USFWS, and State Water Board staff. Up to two additional stream sites may be
added if temperature problems are identified through review of monitoring data
and annual consultation with USFS. CDFG, USFWS. and State Water Board
staff (Condition 10). The final monitoring sites and any subsequent modifications
shall be approved by the Deputy Director. At a minimum, the water temperature
plan shall provide for monitoring at the following locations:

A. SF American River immediately below Chili Bar Dam;
B. SF American River upstream of Dutch Creek confluence;
C. SF American River immediately upstream of Camp lotus; and
D. SF American River immediately upstream of Greenwood Creek.
Frequency:

For the preceding monitoring sites (A - 0 above), the Licensee shall conduct
continuous monitoring from March 15 through October 15 in all years after
license issuance until a subsequent license is issued or until it can been
demonstrated by the Licensee that operation of the Project reasonably protects
the "cold freshwater" beneficial use as determined by BlM, the Deputy Director.
USFWS, and CDFG.
If a determination is made that Chili Bar Reservoir temperature profiles are
required, seasonal temperature profiles shall be collected at locations specified
by the agencies during multiple water year types to develop data necessary for
decision-making. Some temperature stations may be deleted if the Deputy
Director. in consultation with BlM, USFWS. and CDFG, finds that sufficient
temperature data have been collected and that no significant issues related to
temperature are evident for the relevant area.

6.F.

Water Quality

Within three months of license issuance, the Licensee shall consult with BlM, CDFG, State
Water Board staff, USFWS, and the Central Valley Water Board on the development of a
Water Quality Monitoring Program Plan (WQ Monitoring Plan). The WQ Monitoring Plan shall
include the water quality monitoring elements listed below. and must: (1 ) provide detail on field
sampling locations, sampling frequency, handling methods and quality assurance/quality
control; and (2) define the laboratory analyses and associated method detection limits for all
constituents and parameters to be monitored in the various elements of the monitoring
program.
Following consultation and within six months of license issuance, the Licensee shall submit the
WQ Monitoring Plan to the Deputy Director for review and approval. The Licensee shall provide
the Deputy Director with any comments provided by the agencies during the consultation
process. The Deputy Director shall be provided with a gO-day review and approval period. The
Deputy Director may require modifications as part of the approval. The Licensee shall file the
Deputy Director's approval, together with any required Plan modifications, with the Commission.
If Deputy Director approval is not received 14 calendar days prior to an applicable Commission
deadline, the Licensee may file the Plan with the Commission; however, Deputy Director
approval is required prior to Plan implementation. The Licensee must amend its filing with the
Commission if modifications are made as part of the Deputy Director's subsequent approval.
The Licensee shall implement the Plan upon receiving all necessary approvals.
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The approved WQ Monitoring Plan shall be implemented by the Licensee as described,
throughout the term of the license and any annual extensions. The WQ Monitoring Plan may
be modified pursuant to adaptive management program needs as recommended by State
Water Board staff, BlM, CDFG, USFWS, and the Central Valley Water Board, and after
approval by the Deputy Director.
Water Chemistrv
The Licensee shall conduct a water chemistry sampling program designed to demonstrate
seasonal conditions at Chili Bar Reservoir and stream locations affected by operation of the
Project, as described in the relicensing Water Quality Study Plan (Plenary approval,
January 8, 2003). laboratory analyses shall be conducted using USEPA analytical methods or
other methods that are sensitive enough for determination of compliance with recognized state
and federal water quality criteria.
a. Annual In Situ Monitoring
Method:

Monitoring for physical parameters (pH, water temperature, dissolved oxygen,
specific conductance, and turbidity) using USEPA analytical methods or other
methods sensitive enough to determine compliance with recognized state and
federal water quality criteria.

locations:

SF American River downstream of Chili Bar Reservoir at representative locations
as defined in the final WQ Monitoring Plan. In situ physical parameters shall be
monitored in Chili Bar Reservoir as vertical profiles collected at one-meter
intervals from surface to bottom.

Frequency:

For stream reaches, once seasonally in spring (April-May), summer (August), fall
(November) and winter (January-February) each year after license issuance for
the term of the license and any annual extensions. For Chili Bar Reservoir,
spring (April-May) and fall (November) each year after license issuance for the
term of the license and any annual extensions. When possible, in situ water
quality monitoring should be completed coincident with amphibian, fisheries, and
macroinvertebrate monitoring.

b. General Chemistry Monitoring
Method:

Measurement of in situ parameters and water sampling for the analysis of
minerals, nutrients, metals (total and dissolved fractions), measured hardness,
and petroleum products shall be conducted.

locations:

General chemistry samples shall be collected from Chili Bar Reservoir and at a
minimum of three representative sites along the SF American River between
Chili Bar Dam and the confluence of Greenwood Creek. Reservoir samples shall
be collected at the surface and near the bottom at multiple, representative
locations, as defined in the final WQ Monitoring Plan.

Frequency:

Beginning in Year 3 after license issuance, and every five years thereafter for the
term of the license and any annual extensions. Sampling shall be conducted in
the spring, summer, fall, and immediately following either the second or third
measurable rain event of the fall-winter period. After a minimum <;If three data
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sets are collected, if it is demonstrated that constituents of concern do not
exceed regulatory criteria at specific locations, the Licensee may request that the
Deputy Director approve modifications to the sampling frequency. The Deputy
Director may make modifications as part of the approval.
Bacteria
Method:

The Licensee shall conduct bacterial monitoring for fecal coliform and/or Ecoli
consistent with Basin Plan objectives for protection of the REC-1 beneficial use.
Five near-shore samples shall be collected at each of the eight sampling
locations during the 30-day period that spans either the Independence Day
Holiday (June-July) or the Labor Day Holiday (August-September), using the five
samples in 30-day methodology or other protocol as amended in the Basin Plan.

Locations:

Samples shall be collected at a minimum of eight shoreline recreational locations
in the SF American River downstream of Chili Bar. Sampling locations shall be
selected based on criteria that include: (1) swimming and other water contact
recreation activities that are known to occur in the area; and (2) sources for
potential introduction of pathogens to the water column in the immediate vicinity.
Candidate sites for annual REC-1 pathogen monitoring will include developed
recreation sites and frequently used white water boating take-out sites along the
SF American River downstream of Chili Bar Reservoir Dam. The bacterial
monitoring program shall include sampling at a minimum of four swim beach
sites, including the Coloma and Camp Lotus areas, along with four other
selected stations. The Licensee, in consultation with BLM, CDFG, State Water
Board staff, USFWS, and the Central Valley Water Board shall determine
sampling locations for each upcoming field season. The Licensee shall consult
with State Water Board staff and other listed parties for final determination of the
locations to be sampled no later than May 31 of each designated sampling year
and shall submit the list of sampling locations to the Deputy Director for
approval. The Deputy Director may make modifications as part of the approval.

Frequency:

Bacterial monitoring shall be conducted annually for the first five years after
license issuance. Upon approval by the Deputy Director, bacterial monitoring
may be decreased in frequency to every other year if data demonstrates
compliance with the Basin Plan bacteria objective for protection of REC-1
deSignated waters during Years 1 through 5. Monitoring shall continue through
the term of the license and any annual extensions.
If data demonstrate that bacterial concentrations present risks to human health
at specific stream sites, the Licensee shall notify the Central Valley Water Board
and shall continue annual monitoring at those sites until such time that the
Licensee consults with State Water Board staff (and any other interested parties)
and agreement is reached that the monitoring frequency can be reduced and the
Deputy Director has approved the change in monitoring frequency .

. 6.G.

Metals Bioaccumulation

Method:

The Licensee shall monitor for potential uptake of mercury, copper, lead, and
silver through the aquatic food chain resident in Chili Bar Reservoir. Target fish
species, numbers of individuals to be analyzed, sampling strategy, and analytical
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methods used shall be consistent with the State Water Board's Surface Water
Ambient Monitoring Program (or other water quality monitoring program
approved by the Deputy Director). The metals bioaccumulation monitoring plan
shall be submitted to the Deputy Director for review and approval prior to each
sampling event after Licensee consultation with BLM, CDFG, State Water Board
staff, Central Valley Water Board. USFWS. and the state Office of
Environmental Health Hazard Assessment. The Licensee shall provide the
Deputy Director with any comments provided by the agencies during the
consultation process. The Deputy Director shall be provided with a 90-day
review and approval period. The Deputy Director may require modifications as
part of the approval.
Locations:

Resident fish species shall be collected from Chili Bar Reservoir.

Frequency:

Once every five years beginning in Year 2 following license issuance. Monitoring
shall continue through the term of the license and any annual extensions.

6.H.

Algae

Method:

Monitoring for the presence of Didymosphenia geminata (invasive diatomaceous
algae that is also known as rock snot) through visual observation.

Locations:

At representative sites in the SF American River downstream of Chili Bar
Reservoir Dam, in conjunction with the Annual In Situ Monitoring described in the
Water Chemistry monitoring portion of Section 6.F. (Water Quality).

Frequency:

The Licensee shall monitor for Didymosphenia geminata in stream reaches
seasonally in conjunction with Annual In Situ Monitoring as described in the
Water Chemistry monitoring portion of this certification (Section 6.F. Water
Quality).

CONDITION 7.

Sediment Management Plan

Within one year of license issuance, the Licensee shall. in consultation and coordination with
the UARP Licensee (SMUD), plan and implement a geomorphology monitoring program to be
performed once every five years for the duration of the license term and any annual extensions.
The following data will be collected in the SF American River downstream of Chili Bar Reservoir
Dam at three sites identified in the 2005 Channel Morphology Technical Report as: CB-G1
(Upper Canyon Site); CB-G2 (Upper Coloma Site); and CB-G3 (Lower Coloma Site):
A. Bed profile measurements at three cross-sectional transects.
B.Longitudinal profile extending through the vicinity of the three cross-sectional
transects.
C. Bed characterization using pebble count to determine substrate composition at the
three cross-sectional transects.
D. Channel stability and bank characterization using Pfankuch characteristics.
E. Large woody debris characterization within the site.
If the Licensee, in consultation with the UARP Licensee (SMUD), elects to dredge Chili Bar
ReservOir. the Licensee will consult with the resource agencies (Le., BLM, CDFG, USFWS and
State Water Board staff) in the development of a Sediment Management Plan including
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consideration of depositing the material in the SF American River downstream of Chili Bar
Reservoir Dam. The Licensee shall submit the plan to the Deputy Director for review and
approval, after consultation with the resource agencies. The Licensee shall provide the Deputy
Director with any comments provided by the agencies during the consultation process. The
Deputy Director shall be provided with a gO-day review and approval period. The Deputy
Director may require modifications as part of the approval.
The Sediment Management Plan shall be implemented upon and after approval by the Deputy
Director. Prior to initiating dredging, the Licensee shall consult with the United States Army
Corps of Engineers to determine if a Clean Water Act Section 404 permit is required for the
dredging activities, and if so, shall obtain said permit and a Clean Water Act Section 401 Water
Quality Certification from the Central Valley Water Board.
CONDITION 8.

Large Woody Debris for Protection of Aquatic Life Beneficial Uses

The Licensee shall ensure that mobile instream large woody debris in Chili Bar Reservoir
continues downstream beyond Chili Bar Reservoir Dam. The mobilization of large woody
debris shall be performeq under circumstances that permit safe access and working conditions
using reasonable means, which includes short-term spill flows at the dam. At a minimum, all
large woody debris with dimensions greater than both 20 centimeters in width and 12 meters in
length shall be allowed to continue downstream beyond the dam. SmaJler sizes are also
allowed but are not required to be moved beyond the dam. To assure compliance with this
measure, the Licensee shall include in the annual monitoring report required in Condition 6
(Monitoring Program) a summary of the efforts made during the year to assure that large woody
debris continues downstream ~eyond Chili Bar Reservoir Dam.
CONDITION 9.

Streamflow and Reservoir Elevation Gaging

The Licensee shall, within one year of license issuance, develop and file for Commission
approval a Streamflow and Reservoir Elevation Gaging Plan (Gaging Plan) that meets USGS
standards. The Licensee shall develop the initial draft version of the Gaging Plan in
consultation with the USGS. The Licensee shall provide copies of the draft Gaging Plan and
USGS review results to BLM, CDFG, USFWS, the Commission, and State Water Board staff
for review and comment. Following agency consultation, the Gaging Plan and any comments
received from the agencies shall be submitted to the Deputy Director for review and approval
prior to filing the plan with the Commission. The Deputy Director shall be provided with a 90-day
review and approval period. The Deputy Director may require modifications as part of the
approval. The Licensee shall file the Deputy Director's approval, together with any required
Plan modifications, with the Commission. If Deputy Director approval is not received 14
calendar days prior to an applicable Commission deadline, the Licensee may file the GC":1ging
Plan with the Commission; however, Deputy Director approval is required prior to Gaging Plan
implementation. The Licensee must amend its filing with the Commission if modifications are
made as part of the Deputy Director's subsequent approval. The Licensee shall implement the
Gaging Plan upon receiving all necessary approvals.
At a minimum, the Gaging Plan shall address compliance gaging at the following locations:
A. Streamflow Gaging at SF American River below Chili Bar Reservoir Dam (existing
USGS gage number 11444500 or its successor).
B. Reservoir Elevation Gaging at Chili Bar Reservoir.
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CONDITION 10.

Annual Review of Ecological Conditions

Each calendar year, by April 1, the Licensee shall schedule and facilitate a meeting with the
CDFG. BLM, USFWS, and State Water Board staff to review and discuss the results of
implementing the conditions in this certification. The meeting shall also include discussion of
other issues related to restoring and protecting ecological values affected by the Project,
including implementation of Condition 5 (Adaptive Management Program).
The Licensee shall provide CDFG, BLM, USFWS, and State Water Board staff with an
operations and maintenance plan for the coming year at least two weeks prior to the meeting.
The Licensee shall also make every effort to provide the agencies with the annual monitoring
report (required per Condition 6) at least 10 days prior to the meeting. If the annual monitoring
report is not available, the Licensee shall provide available information and data to the agencies
at least 10 days prior to the meeting r
CONDITION 11.

Streamflow and Reservoir Level Public Information Services

The Licensee shall, in consultation and coordination with the UARP Licensee (SMUD), BLM,
State Water Board staff, and the Consultation Group 10, prepare a plan to provide public
information on streamflow and reservoir level. The Licensee shall file the plan with the
Commission within six months of license issuance. The plan shall be submitted to the Deputy
Director for review and approval prior to filing with the Commission. The Licensee shall provide
the Deputy Director with any comments received during the consultation process. The Deputy
Director shall be provided with a 60-day review and approval period. The Licensee shall file the
Deputy Director's approval, together with any required Plan modifications, with the Commission.
If Deputy Director approval is not received 14 calendar days prior to an applicable Commission
deadline, the Licensee may file the Plan with the Commission; however, Deputy Director
approval is required prior to Plan implementation. The Licensee must amend its filing with the
Commission if modifications are made as part of the Deputy Director's subsequent approval.
The Licensee shall implement the Plan upon receiving all necessary approvals.
The plan shall include at a minimum, the following components:

A. Real-time lake stage height and storage information for Chili Bar Reservoir.
B. Installation of up to two simple staff gages for use by the public.
C. Real-time streamflow and reservoir level information that is available to the public
year-round via a toll-free telephone number or other appropriate technology
approved by BLM.
D. Streamflow information on a website, which is collected consistent with standard
USGS gaging practices for the existing stream gage facilities downstream of Chili
Bar Reservoir Dam (USGS gage 11444500 or its successor) that includes 15-minute
increments and stream flows releases from the past seven days.
Following approval of the plan by the Deputy Director, the minimum streamflow and recreational
streamflow schedules from Conditions 1 and 3 (Minimum Instream Flows and Recreational
Streamflows), as well as the current water year type deSignation, shall be published via the
website.

The SA defines the Consultation Group as including all parties to the SA with the addition of the State Water
Board. the Central Valley Water Board. and EI Dorado County.

10
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CONDITION 12.

Reintroduction of Anadromous Fish

It is possible that anadromous fish passage will be restored at Nimbus and/or Folsom Dams on
the American River downstream of the Project during the course of the Commission license
term. Prior to the restoration of fisl, passage at Nimbus and/or Folsom Dams, the Licensee
shall consult with CDFG, USFWS, NMFS and State Water Board staff to determine whether
changes are needed in the certification conditions to protect beneficial uses associated with
anadromous fish. The Deputy Director reserves authority to modify or add conditions to this
certification based on the outcome of the consultation process.
CONDITION 13.

Hazardous Materials Plan

Within one year of license issuance or prior to undertaking activities on BLM lands, whichever
occurs first, the Licensee shall file with the Commission a plan approved by BLM and the
Deputy Director for hazardous substances storage and spill prevention and cleanup. The plan
shall be submitted to the Deputy Director for review and approval prior to filing the plan with the
Commission. The Deputy Director shall be provided with a gO-day review and approval period.
The Deputy Director may require modifications as part of the approval. The Licensee shall file
the Deputy Director's approval, together with any required Plan modifications, with the
Commission. If Deputy Director approval is not received 14 calendar days prior to an applicable
Commission deadline, the Licensee may file the Plan with the Commission; however, Deputy
Director approval is required prior to Plan implementation. The Licensee must amend its filing
with the Commission if modifications are made as part of the Deputy Director's subsequent
approval. The Licensee shall implement the Plan upon receiving all necessary approvals.
In addition, during planning and prior to any new construction or maintenance/repair activities
not addressed in an existing plan approved by the Deputy Director, the Licensee shall notify the
BLM and State Water Board'staff. The BLM and the Deputy Director shall determine if an
additional plan or updates for hazardous substances storage and spill prevention and cleanup
are needed. Any such plan or updates shall be filed with the Commission following approval by
the Deputy Director.
At a minimum, the plan must require the Licensee to: (1) maintain a contact list of names and
numbers for the Licensee, and federal, state and local-officials responsible for responding to
hazardous waste spills; (2) maintain in the Project area a cache of spill cleanup equipment
suitable to contain any spill from the Project; (3) periodically inform BLM of the location of the
spill cleanup equipment on BLM lands and of the location, type, and quantity of oil and
hazardous substances stored in the Project area; and (4) immediately inform the California
Emergency Management Agency, BLM, EI Dorado County, CDFG, Central Valley Water Board
and the State Water Board of the magnitude, nature, time, date, location, and action taken for
any spill. The plan shall identify the potential corrective actions and monitoring that will be
implemented if a spill occurs.
CONDITION 14.

Water Quality Protection During Recreation Facility Construction

The Licensee is required to construct new recreation facilities to provide .access to Chili Bar
Reservoir as part of the SA. These facilities are described above in Section III "Commission
Proceeding and Settlement Agreement" of this certification. No later than four months prior to
initiating construction activities for the new recreation facilities, the Licensee shall submit to the
Deputy Director for review and approval a plan that describes the best management practices
that will be taken to minimize impacts to water quality during construction. The Deputy Director
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may require modifications as part of the approval. The Licensee shall file the Deputy Director's
approval, together with any required Plan modifications, with the Commission. The Licensee
shall im plement the Plan upon receiving all necessary approvals. These measures should
include the following, where applicable:
•

Control measures for erosion, excessive sedimentations and turbidity shall be
implemented and be in place at commencement of, during and after any ground clearing
activities, excavation, or any other project activities that could result in erosion or
sediment discharges to surface waters.

•

Construction material, debris, spoils, soil, silt, sand, bark, slash, sawdust, rubbish, steel,
or other organic or earthen material from any construction activity shall be prevented
from entering surface waters.

•

All equipment must be washed prior to transport to the project site and must be free of
sediment, debris and foreign matter. All equipment using gas, oil, hydraulic fluid or
other petroleum products shall be inspected for leaks prior to use and shall be
monitored for leakage. Stationary eqUipment (motors, pumps, generator, etc.) shall be
positioned over drip pans or other types of containment. Spill and containment
equipment (oil spill booms, sorbent pads, etc.) shall be maintained onsite at all locations
where such equipment is used or staged.

•

All construction debris and trash shall be contained and regularly removed from the
work area to the staging area during construction activities. Upon completion, all
project-generated debris, building materials, excess material, waste, and trash shall be
removed from all the project sites for disposal at an authorized landfill or other disposal
~~.

•

.

Erosion control blankets, liners with berms, and/or other erosion control measures shall
be used for any stockpile of excavated material to control runoff resulting from
precipitation.

General Conditions
CONDITION 15.
Unless otherwise speCified in this water quality certification or at the
request of the State Water Board, data and/or reports must be submitted electronically in a
format accepted by the State Water Board to facilitate the incorporation of this information
into public reports and the State Water Board's water quality database systems in
compliance with California Water Code section 13167.
CONDITION 16.
The State Water Board's approval authority includes the authority to
withhold approval or to require modification of a proposal or plan prior to approval. The
State Water Board may take enforcement action if the Licensee fails to provide or
implement a required plan in a timely manner.
CONDITION 17.
The State Water Board reserves the authority to modify the conditions of
this water quality certification to incorporate load allocations developed in a total maximum
daily load developed by the State Water Board or a Regional Water Quality Control Board
(Regional Water Board).

25

CONDrnON 18.
The State Water Board may add to or modify the conditions of this
certification, as appropriate, to implement any new or revised water quality standards and
implementation plans adopted or approved pursuant to the Porter-Cologne Water Quality
Control Act or section 303 of the Clean Water Act.
CONDITION 19.
The State Water Board may add to or modify the conditions of this
certification as appropriate to coordinate the operations of the Project and other
hydrologically connected water development projects, where coordination of operations is
reasonably necessary to achieve water quality objectives or protect beneficial uses of water.
CONDITION 20.
The State Water Board reserves authority to modify this certification if
monitoring results indicate that continued operation of the Project could violate water quality
objectives or impair the beneficial uses of the SF American River or its tributaries.
Future changes in climate projected to occur during the license term may
CONDITION 21.
significantly alter the baseline assumptions used to develop the conditions in this
certification. The State Water Board reserves authority to modify or add conditions in this
certification to require additional m'onitoring and/or other measures, as needed, to verify that
Project operations meet water quality objectives and protect the beneficial uses assigned to
Project-affected stream reaches.
CONDITION 22.
This certification is contingent on compliance with all applicable
requirements of the Basin Plan. The Licensee must notify the Deputy Director and Central
Valley Water Board's Executive Officer (Executive Officer) within 24 hours of any
unauthorized discharge to surface waters.
CONDITION 23.
Notwithstanding any more specific conditions in this certification, the
Project shall be operated in a manner consistent with all water quality standards and
implementation plans adopted or approved pursuant to the Porter-Cologne Water Quality
Control Act or section 303 of the Clean Water Act. The Licensee must take all reasonable
measures to protect the beneficial uses of waters of the SF American River and tributaries.
This certification does not authorize any act which results in the taking
CONDITION 24.
of a threatened, endangered or candidate species or any act, which is now prohibited, or
becomes prohibited in the future, under either the California ESA (Fish & Game Code
§§ 2050-2097) or the federal ESA (16 U.S.C. §§ 1531 - 1544). If a "take" will result from
any act authorized under this certification or water rights held by the Licensee, the
Licensee must obtain authorization for the take prior to any construction or operation of
the portion of the Project that may result in a take. The Licensee is responsible for
meeting all requirements of the applicable ESAs for the Project authorized under this
certification.
CONDI1'ION 25.
In the event of any violation or threatened violation of the conditions of
this certification, the violation or threatened violation is subject to any remedies, penalties,
process or sanctions as provided for under applicable state or federal law. For the
purposes of section 401 (d) of the Clean Water Act, the applicability of any state law
authorizing remedies, penalties, process or sanctions for the violation or threatened
violation constitutes a limitation necessary to assure compliance with the water quality
standards and other pertinent requirements incorporated into this certification.
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CONDITION 26.
In response to a suspected violation of any condition of this certification,
the State Water Board may require the holder of any federal permit or license subject to this
certification to furnish, under penalty of perjury, any technical or monitoring reports the State
Water Board deems appropriate, provided that the burden, including costs, of the reports
shall bear a reasonable relationship to the need for the reports and the benefits to be
obtained from the reports (California Water Code, §§ 1051, 13165,13267 and 13383). The
State Water Board may add to or modify the conditions of this certification as appropriate to
ensure compliance.
CONDITION 27.
No construction shall commence until all necessary federal, state, and
local approvals have been obtained.
CONDITION 28.
Any requirement in this water quality certification that refers to an agencywhose authorities and responsibilities are transferred to or subsumed by another state or
federal agency, will apply equally to the successor agency.
CONDITION 29.
The Licensee must submit any change to the Project, including Project
- operation, which would have a significant or material effect on the findings, conclusions, or
conditions of this certification, to the State Water Board for prior review and written
approval. If such a change would also require submission to the Commission, the change
must first be submitted and approved by the State Water Board, unless otherwise noted in
this certification.
CONDITION 30.
When Commission approval is required for a plan, if Deputy Director
approval is not received 14 calendar days prior to an applicable Commission deadline, the
Licensee may file the plan with the Commission; however, Deputy Director approval is
required prior to plan Implementation. The Licensee must amend its filing with the
Commission if modifications are made as part of the Deputy Director's subsequent
approval.
CONDITION 31.
The Licensee must provide State Water Board staff access to Project
sites to document compliance with this certification.
CONDITION 32.
The State Water Board may provide notice and an opportunity to be
heard in exercising its authority to add or modify any of the conditions of this certification.
CONDITION 33.
This certification is subject to modification or revocation upon
administrative or judicial review, including review and amendment pursuant to California
Water Code Section 13330 and California Code of Regulations, Title 23, Division 3, Chapter
28, Article 6 (commencing with Section 3867).
CONDITION 34.
Certification is not intended and shall not be construed to apply to any
activity involving a hydroelectric facility and requiring a Commission license or an
amendment to a Commission license unl.ess the pertinent certification application was filed
pursuant to Subsection 3855(b) of Article 4, Title 23 of the California Code of Regulations
and that application specifically identified that a Commission license or amendment to a
Commission license for a hydroelectric facility was being sought.
CONDITION 35.
Certification is conditioned upon total payment of any fee required under
Article 4,'Title 23 of the California Code of Regulations.
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CONDITION 36.
Activities associated with operation or maintenance of the Project that
threaten or potentially threaten water quality shall be subject to further review by the Deputy
Director and the Executive Officer.

~<~
Thomas Howard
Executive Director
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ATTACHMENT B
DRAFT of
SWRCB's
Water Quality Certification for
Federal Permit or License for
Pacific Gas and Electric Company's
Chili Bar Hydroelectric Project
Draft Released for Public Comment on
January 11, 2012

DRAFT CHILI BAR WATER QUALITY CERTIFICATION
STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

In the Matter of Water Quality Certification for

PACIFIC GAS AND ELECTRIC
CHILI BAR HYDROELECTRIC P
FEDERAL ENERGY REGULATORY COMM
Sources:

South Fork American River

Counties:

EI Dorado County

WATER QUALITY CERTI

for public comment on January 11, 2012

due by 12:00 PM on February 13, 2011 to:
Jennifer Watts
.
State Water Resources Control Board
Division of Water Rights
P.O. Box 2000
Sacramento, CA 98512-2000
or by email tojwatts@waterboards.ca.gov
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STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

In the Matter of Water Quality Certification for
PACIFIC GAS AND ELECTRIC COMPA
CHILI BAR HYDROELECTRIC PROJ
FEDERAL ENERGY REGULATORY COMMISSIO

Sources:

South Fork American River

County:

EI Dorado County

WATER QUALITY CERTIFICATION FOR

BY THE EXECUTIVE DIRECTOR.
Project Description
1.

2.

3.

Pacific Gas and
Chili Bar Hyd
(Commissio .
(SF America
Attachment A.

owns and operates the
Federal Energy Regulatory Commission
the South Fork American River
ear the city of Placerville, as shown in

facility was constructed in 1964 by the Sacramento
D) as compensation for the loss of PG&E's American
ich is now inundated by SMUD's Upper American
P) due to the construction of Slab Creek Dam.
Bar was transferred to PG&E on March 22, 1965. The
for Chili Bar was issued on July 31, 1962, for a term
hili Bar has operated under annual licenses since that

Chili Bar is located in the foothills of the Sierra Nevada mountain range in the
SF American River watershed. which drains approximately 598 square miles at a
location just downstream of Chili Bar Dam. The 19.1 mile section of the
SF American River from Chili Bar Dam downstream to Folsom Lake is one of the
most popular whitewater rafting river reaches in the country. The reach ranges in
elevation from 960 feet above mean sea level (MSL) at the base of Chili Bar Dam
to 470 feet above MSL at the bottom of the reach, which is the normal maximum
water surface elevation for Folsom Lake. Folsom Lake is part of the United States
Bureau of Reclamation's Central Valley Project.
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4.

The current Chili Bar project boundary encompasses 254.6 acres of which PG&E
owns 192.6 acres, the United States Bureau of Land Management (BLM) owns
47.8 acres, and other private parties own 14.2 acres. PG&E proposes to revise
the project boundary by reducing the acreage to 103.1 acres. PG&E's license
application states that the new Chili Bar boundary is consistent with the
Commission's regulations and that the proposed boundary encloses all land and
structures necessary for the operation and maintenance
iii Bar. The
proposed changes in land ownership are shown in Tab

5.

Chili Bar facilities consist of:
•
•

a 126-foot (ft) high by
River;
a 170-ft long dam spillway
Geodetic

m on the SF American
997.5 feet (National
the top of the dam;
useable storage capacity of
"'"."",..Tlon; and
a single turbine unit with a normal
m hydraulic capacity of 1,979 cubic
Ca[;laCltV of seven megawatts.

6.

quality certification for Chili Bar on
uently withdrew and simultaneously re-filed its
again on May 7,2008, April 23, 2009,
1. The State Water Resources Control Board
nrn'".n ...n public notice of the application pursuant to California
23, section 3858 on June 2, 2009, and posted
Intl"\l"m'!:Iti("ln"liA~ AU:I!.,u,'l:jI Chili Bar on the Division of Water Rights' website. No
on the Chili Bar application.

Project Operations
7.

Chili Bar utilizes water from the SF American River for power generation under a
claim of riparian rights filed with the State Water Board, Division of Water Rights
under Statement of Diversion and Water Use No. 10399. In addition, SMUD and
PG&E are jointly named on two state-issued water rights (License Nos. 11073,
11074) and PG&E is partially assigned the use of SMUD's water rights Licenses
Nos. 10513, 10495, and 10496, for which Chili Bar Powerhouse is listed as a point
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of rediversion and place of use. Chili Bar Powerhouse is also listed as a point of
rediversion and place of use on two new water rights pemlits issued to SMUD in '
2011 (Permit Nos. 21261 and 21262). These water rights include water diverted
from the Rubicon River watershed that would normally flow into the Middle Fork
American River.
8.

Chili Bar Reservoir has no seasonal or long-term storage capability. Operation of
Chili Bar is largely controlled by SMUD's UARP facilities vi eleases from Slab
Creek Dam (located 7.5 miles upstream on the SF Ame'
River) and White
Rock Powerhouse (located at the upstream end of C i ,
Reservoir), except
may cause spills
during winter storms, and spring snowmelt flood e
upstream of Chili Bar. White Rock Powerhouse
w capacity almost
Chili Bar Dam
twice that of Chili Bars powerhouse; co
are common.

9.

Current Commission license conditio
coordination between PG&E and SMU 1~'nn\MI~\
been coordinated in response to requests
ically
and agencies. In general,
availability for the SF
estimates of minimum strea
recreational streamflows can be ft[~;~~lfjitt~~
made possible by
would generally
beyond early

10.

11. PG&E used
Q i led Traditional Licensing Process for the relicensing
proceeding thainvolved public input and collaboration. Due to the existence of
many overlapping relicensing issues· that are common to the Chili Bar and the
UARP proceedings, many studies and technical reports were developed and
coordinated through PG&E's participation in the UARP's Alternative Licensing
Process. PG&E filed an application for a new license with the Commission on July
15,2005. Settlement negotiations between PG&E, SMUD and state and federal
resources agencies and other interested stakeholders (Settlement Negotiation
Group or SNG) began prior to submittal of PG&E's application; however, the SNG
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did not reach settlement prior to the statutory deadline for filing the license
application with the Commission.
12. Following the filing of recommendations, prescriptions, terms and conditions with
the Commission by state and federal agencies, the SNG reconvened to continue
negotiating a comprehensive settlement in the relicensing of the UARP and Chili
Bar, which led to an Agreement in Principle that was filed with the Commission on
November 16, 2006. A final Relicensing Settlement
for the UARP and
Chili Bar (SA) was filed with the Commission on Janua
. The Settling
Parties consist of PG&E. SMUD, California Depa
and Game (CDFG),
States Forest
California Department of Parks and Recreation
Service (USFS), BLM, United States Fish and
(USFWS), National
Park Service, American River Recreation
Lotus, California
Outdoors, California Sportfishing
River,
American Whitewater, Foothill Co
Schweitzer,
and Rich Platt. Although not a sign
ff
participated in the settlement
ation
and guidance.
13. The SA includes approval by
many that affect water quality;
require approvals by agencies
process and water
,,""..t't"..... "'ti''"
Board has an
implements
State Water·
under the SA.
and go through
juri

14.

of its provisions, including
certification does not
Board. The settlement
.,..,,..,~,..,,... and the State Water
nsure that the Licensee
to protect water quality. The
the agencies with approval authority
II fulfill their contractual obligations
are multiple agencies with

to construct the following recreation
...".... ," r within three years of license issuance:

•
•
•

for three to four vehicles off Rock Creek Road;
has a slope of five percent or less from the parking

"''''''''''.cn"nir;
area
the trail near the beginning of the trail, explaining the rules of
A kiosk
the area;
One picniC table of coated wire-mesh material in a leveled out area that is
outside of the Chili Bar Reservoir floodplain. .

15. In addition to the measures contained in the SA, PG&E included, as part ofthe
proposed project. measures to assure that impacts to air quality and cultural
resources associated with the construction of the recreation improvements at Chili
Bar Reservoir are minimized. The proposed project includes measures to reduce
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fugitive dust during the construction period and to address the potential discovery
of human remains during construction of the recreation improvements.
Rationale for Water Quality Certification Conditions
16. In making its decision, the State Water Board reviewed and considered: (a) the SA;
(b) PG&E's Application for New License; (c) BlM Final Section 4(e) Mandatory
tement (EIS) for
Conditions 1; (d) the Commission's Environmental Impact
tfte National
UARP and Chili Bar prepared jointly with USFS pursua
plication and draft EIS
Environmental Policy Act; (e) comments on the Lice
by agencies and interested parties; (f) the Initial S
Negative Declaration
prepared for the State Water Board; and (g) pia
. comments on the
Initial Study and Draft Negative Declaratlo
urther, the·
e Water Board
considered the Central Valley Regional W
eluality Control B
's (Central
iver and San
Valley Water Board) Water Qualitl Cont· . an for the Sacramen
Joaquin River Basins (Basin Plan)2, th . sting wat
uality conditron§:., and Chili
Bar-related controllable factors.
V
17. The Basin Plan identifies the .i'Ati~~
from the source to Placerville, ~'~~ll.II.W..
includes Chili Bar): municipal ...."........ ~. :~.~~
generation, water contact "o""ro!:l1~rnh
recreation, cold
.... .•.~~18.

19.

River downstream of Chili Bar Dam
ring the relicensing proceeding include
legged-Frogs (FYl frogs) and
effect of fluctuating flows
connectivity with tributary streams,
quality conditions that encourage algal growth,
.... n:""+;,~;"',. of large woody debris in the river channel, and
distributed throughout the reach. Resource
include maintaining adequate habitat for native
conocephalus), a fish species of special concern.
r downstream of Chili Bar is subject to daily flow fluctuations
and streamflow management that is focused on
recreational u
flow fluctuations may limit feeding behavior in fish and
increase the risl$s of stranding during rapid dewatering. Minimum streamflows
proposed for the SF American River downstream of Chili Bar were designed to
provide access into tributary streams with perennial connectivity to the river, to
maintain spawning and nursery habitat, and to maintain ~efugia for fish and other

1 The Federal Power Act provides that federal land management agencies can prescribe mandatory
conditions on hydroelectric projects that inhabit federal land. (16 USC § 797)
2 The Basin Plan can be found on the Central V~lIey Water Board website at:
http://www.waterboards.ca.gov/centralvalleylwater issueslbasin plans/index.shtml.
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aquatic species. The minimum streamflows were also developed to increase the
wetted perimeter to provide more suitable habitat for benthic macro invertebrates,
the primary food for fish. The ramping rates were developed to preclude abrupt
flow fluctuations that may adversely affect aquatic species and lead to stranding.
20. The recreational streamflow schedule for Chili Bar was developed based on
recognition of the regional importance of whitewater recreation in the SF American
the need to
River downstream of Chili Bar Dam. The flow schedule
have reliable, boatable flows of sufficient duration to
a quality river
experience, to reduce crowding, to address
concerns, and to
reduce resource impacts associated with boating !:Ir.4imii~~
21. The water quality monitoring program will p
state and federal water quality standards.
regulatory agencies the ability to IMQfUlnl
risks to human health and wildlife, a
implemented if water quality nQr,r!:lri!:ltll"ln""
monitoring will provide information to_d~et~te~t~iJtrllmr
habitat beneficial use is adeq
01
secutive years at defined
value for comparison
nce and distribution of
and
tion of breeding and
uate potential impacts resulting from
rm fluctuations) and to assess

22. Fish population monitoring will
intervals during the license term
to fish biomass ob
Peri
special-status
larval periods
streamflow t:nnt:titil"!:Iti,nn~
population tre
23.

species composition is important to
areas are in proper functioning condition or if riparian
___,.=a,
ng for the presence of Didymosphenia genminata
will indicate whether this invasive algal
nditions or causing adverse impacts to the aquatic
the adaptive management program requires the Licensee
nt measures to reduce nuisance algae in the event that
<:In\l<:1rc,,,,, impacts to water quality are occurring.
'1"''''1.!.l:U.!

24. Reservoirs h
e potential to impound sediments and organic materials that
may contain heavy metals which may bioaccumulate in resident fish populations.
Periodic monitoring during the license termfor metals bioaccumulation through fish
tissue sampling will provide information regarding health risks to humans and
wildlife and changes in fish tissue metals concentrations of silver, mercury, copper,
and lead.
25. Chili Bar is located upstream of Nimbus and Folsom Dams, which are part of the
federally-operated Central Valley Project. The National Marine Fisheries Service
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(NMFS) issued its Biological and Conference Opinion on the Long-term Operation
of the Central Valley Project and State Water Project (NMFS B.O.) in March 2009.
The NMFS B.O. contains measures that are deemed necessary to avoid
jeopardizing the continued existence of the Central Valley California Steel head
Evolutionary Signi'ficant Unit, which includes the American River. Those measures
include a provision to evaluate the feasibility of providing access for steel head to
their historic coldwater habitat above Nimbus and Folsom Dams. Consultation
, prior to any
between the Licensee, fisheries agencies, and State
to
restoration of fish passage, is included as a condition
determine whether changes in the certification con
needed to protect
beneficial uses associated with anadromous fish.
Regulatory Authority
26. The Federal Clean Water Act (33 U.S.C
and maintain the chemical, physical, a
(33 U.S.C. § 1251 (a).) Section 101 of
requires federal agencies to "co-operate
develop comprehensive so
prevent,
concert with programs for

waters."

lAIITI....Tn,

27.

uires every applicant for
into navigable waters to
certification that the project
ions of the Clean Water Act, including
n plans promulgated pursuant to
C.§ 1313). Section 401 of the Clean
certification to prescribe effluent
to ensure compliance with the Clean
er appropriate requirement of state law. Section 401
rtifi(~ati()n conditions shall become conditions of any federal
The State Water Board is the state agency
rIlTlc:atlOn in California. (Wat. Code § 13160.) The State
this function to the Executive Director by regulation.
§ 3838, subd. (a).)

28.

r Board adopted, and the State Water Board and the
United States
ronmental Protection Agency (USEPA) approved, the Basin
Plan. The Basin Plan designates the beneficial uses of waters to be protected
along with the water quality objectives necessary to protect those uses. Section
303 of the Clean Water Act requires the states to develop and adopt water quality
standards. (33 U.S.C. § 1313.) The beneficial uses together with the water quality
objectives that are contained in the basin plans and state and federal anti
degradation requirements constitute California's water quality standards.
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California Environmental Qualitv Act
29. The State Water Board is the California Environmental Quality Act (CEQA) lead
agency for purposes of the discretionary issuance of this water quality certification.
On January 11. 2012, the State Water Board issued an Initial Study and Notice of
Intent to Adopt a Draft Negative Declaration for public comment. After considering
the documents and the public comments, the State Water Board hereby
determines that the proposed Project will not have a sign
nt effect on the
environment. {PLACE HOLDER FOR FINAL CEQA
}
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ACCORDINGLY, BASED ON ITS INDEPENDENT REVIEW OF THE RECORD, THE
STATE WATER RESOURCES CONTROL BOARD CERTIFIES THAT OPERATION
OF THE CHILI BAR HYDROELECTRIC PROJECT BY PACIFIC GAS AND ELEC"rRIC
COMPANY will comply with sections 301, 302, 303, 306, and 307 of the Clean Water
Act, and with applicable provisions of State law, if PG&E complies with the following
terms and conditions during the project activities certified herein.
CONDITION 1.
Within three months of license issuance, PG&E, in consu
(SMUD), shall maintain streamflows in the SF America
set forth in the schedule in Table 2, provided that intl,"'iiH!Hn
Bar Reservoir elevations are sufficient to maintain
point for the measurement of the required min
Geological Survey (USGS) gage 11444500 \Mto.:>:!~
streamflows are in cfs. The schedule
water year types denoted as: Wet, Above
Critically Dry (CD), and Super Dry (SD),

the UARP Licensee
Chili Bar Dam as
Reservoir and Chili
The compliance
United States

....

speci'ned in the schedules may be temporarily modified if
required by equip
alfunction, operating emergencies or public safety
emergencies, which are reasonably beyond the control of the Licensee. If the
streamflow is so modified, the Licensee shall provide Notice to the Commission, USFS,
CDFG, USFWS, and the State Water Board's Deputy Director of the Division of Water
Rights (Deputy Director) as soon as possible, but no later than 10 days after such
incident. The minimum streamflows specified may also be temporarily modified for
short periods in non-emergency situations five days after Notice to the Commission, and
upon approval by the Deputy Director.
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Where facility modification is needed to maintain the specified minimum streamflows,
the Licensee shall complete such modifications as soon as reasonably practicable and
no later than three years after license issuance. Prior to such facility modifications, the
Licensee shall make a good-faith effort to provide the specified minimum streamflows
within the c~pabilities of the existing facilities.
In order for the Licensee to adjust operations to meet the required minimum
streamflows, the Licensee shall have a three-year period after
license is issued or
three years after completion of necessary facility
is later, in
which daily mean streamflows may vary up to 10 percent
amounts specified
in the minimum streamflow schedules, provided that th
monthly streamflow in
any given month equals or exceeds the required min
for the month.
After the applicable three-year period, the Licen
imum streamflow
requirements speci'fied in the minimum
inflows to
Chili Bar Reservoir and Chili Bar Reservoir
n these'
streamflows.
Water Year Types. The Licensee shall determi " _ I I i ' r year type based on the
water year forecast of unimpaired
in the
River below Folsom Lake that
is published near the beginning of
from
ry through May in DWR's
Bulletin 120 "Report of Water Cond
Iy, the "American River
ear Forecast" column of
Below Folsom Lake" forecast is cu
the "Water Year Unim
water year types are
defined as follows:
Year Type
Wet
AN
BN

Million Acre-Feet (MAF)
MAF but less than 3.500 MAF
or equ
MAF but less than 2.600 MAF
or equal to 0.900 MAF but less than 1.700 MAF
--~,..,. ....,..,.. MAF
\/Q~imTn!:lT is immediately preceded by a Dry or CD year or
is immediately preceded by any combination of
r CD years

ary and May the Licensee shall determine the water year
!letin 120 forecast and shall operate for that month based on
the most recent fo
beginning three days after issuance of the forecast and
continuing until two days after issuance of the subsequent monthly forecast. The May
forecast shall be used to establish the final water year type for the remaining months of
the water year and the month of October. The water year type for the months of
November through January shall be based on the DWR's Full Natural Flow record for
the American River at Folsom (California Data Exchange Center site AMF sensor 65)
for the preceding water year, and the Licensee shall operate based on that record
beginning November 1. The Licensee shall provide Notice to the Commission, CDFG,
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USFWS, and the Deputy Director of the 'final water year type determination within 30
days of the May forecast.
CONDITION 2.

Ramping Rates to Protect Aquatic Life Beneficial Uses

As early as is reasonably practicable and within three months after license issuance the
Licensee, in consultation and coordination with the UARP Licensee (SMUD), shall use
the ramping rates shown in Table 3 for Licensee-controlled
releases,
provided that irrfiows to Chili Bar Reservoir and Chili Bar
elevations are
sufficient to maintain these ramping rates:
Table 3. SF American River below Chili
500 cfs per hour for flows between 150 cfs and
1,000 cfs
'
and

1 ft per hour for flows above 1,000 cfs and
below 1,950 cfs

Where facility modification is needed
Licensee shall complete s
mod
later than three years
shall make every
capabilities of the
related to ramp
request.
rna
the
Lice
Director
Licensee
emergency """." ....
from the Dep

ing rates, the
iy practicable and no
modifications, the Licensee
nQr~ITI':'n ramping rates within the
_..................... shall make the streamflow records
, and the Deputy Director, upon

in Table be infeasible to achieve due to equipment
or public safety emergencies reasonably beyond
ever water spills occur over Chili Bar Dam, the'
to
ission, BlM, CDFG, USFWS and the Deputy
but no later than 10 days after such incident. The
rt-term modification of the ramping rates in nonNotice to the Commission and obtaining approval
a temporary deviation from the required ramping rates.
QnC'IQc!'

111

The Licensee shall provide notice of non-spill emergencies, to BlM, CDFG, USFWS
and the Deputy Director within 10 days after such an event occurs and shall provide a
report documenting the reason that ramping rates were not followed within one month
after the event occurs.

3 The specified ramping rates correspond to the maximum allowable rate of change in either streamflow

(cfs) or stream stage (ft) as shown in Table 3.
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CONDITION 3.

Recreational Streamflows to Protect Recreational Use

As early as is reasonably practicable and within three months after license issuance the
Licensee, in consultation and coordination with the UARP Licensee (SMUD), shall
maintain minimum recreational streamflows in SF American River below Chili Bar
Reservoir Dam as set forth in Table 4, provided that inflows to Chili Bar Reservoir and
Chili Bar Reservoir elevations are sufficient to maintain these flows. For compliance
purposes, the point of measurement for the required minimum
amflows shall be
USGS gage 11444500 (PG&E gage A49). All specified
streamflows are in
cfs. The schedule specifies minimum recreational
season, day of
week, and water year type. The water year types are
those defined in
Condition 1 (Minimum Instream Flows). Although the
urn streamflow
duration can extend beyond the times shown be
ed during the
specific times as follows:
or

A.

B.

hours shall meet or
at least 1:00 pm.
._ ...,....... the Deputy Director determines that
streamflow releases shown above,
lement a new schedule. The
of the
nal streamflow releases to meet the new
Chili Bar Reservoir and Chili Bar Reservoir elevations
specified in the schedules may be temporarily
of the following events:

•
•

I emergency is declared by an appropriate authority
where ':'1"'~:~_If'':' are issued or specific actions are mandated by said
authority th
ire the Licensee to produce electricity outside normal planned
operations;
System events cause the Operating Reserves to drop below the Western Energy
Coordinating Council Minimum Operating Reliability Criteria; or
Equipment malfunction, public safety emergency. or law enforcement activity.

Additionally, recreational streamflows specified at 1.750 cfs may be reduced to
1,500 cfs during scheduled unit outages. However, the Licensee shall make a good
faith effort to avoid scheduling unit outages when recreational streamflows of 1,750 cfs
are required. If the recreational streamflow is so modified, the Licensee shall provide
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Notice to the Commission, BLM, CDPR, and the Deputy Director as soon as possible,
but no later than 10 days after such incident.
Where facility modification is required to maintain the specified minimum recreational
streamflows, the Licensee shall complete such modifications as soon as reasonably
practicable and no later than three years after license issuance. Prior to such required
facility modifications, the Licensee shall make every reasonable effort to provide the
specified minimum recreational streamflows within the capabi
of the existing
facilities.
CONDITION 4.

Coordination with UARP Licensee

PG&E shall coordinate operation of Chili Bar with
enable PG&E to comply with Condition 1 (Mi
(Ramping Rates), and Condition 3 {Rec
certification. Each Licensee's responsibi
the two projects are described in the COloDemjt'iDll~Ai"Ylrgg,mg,
Municipal Utility District and Pacific Gas and
{C
American River Project and Chili

ARP (SMUD) to
ition 2
quality
nn.Q'ro:ltinnC! of

must jointly prepare
ce a plan for
Cooperation Agreement.
by
uty Director prior to
the Plan to the Deputy Director within
r licenses, or if the licenses are issued
may require modifications as part
filed with the Commission and, upon
shall implement the Plan, including any

As specified in the SA, the
and file with the Commission within 1
coordinated operations
To provide the 0
submittal to the C
75 days after iss
separately, the I
of the approval. The

above related to compliance with streamflow
coordinate with the Licensee of the UARP as
Agreement in implementation of Condition 5 {Adaptive
ition 6 (Monitoring Program), Condition 7 {Sediment
dition 11 {Streamflow and Reservoir Level Public
water quality certification.
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Table 4. Minimum Recreational Flow for SF American River below Chili Bar Dam by Water Year Type J Duration and Flow in cfs
i

I n~

Water Year
Type

Tuesday

Super Dry

r---------------~------__;I

Critically Dry

3 Hrs@ 1300
3Hrs@

Dry

Below Nonnal

Above Normal

Wet

15

Wednesday

Friday

~

---..,--
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CONDITION 5.

Adaptive Management Program

The Licensee shall, beginning as early as reasonably practicable and within three
months after license issuance, in consultation and coordination with the UARP Licensee
(SMUD), implement an adaptive management program as described below. The
program shall generally consist of: (a) implementation of a monitoring program; and (b)
specific adaptive management measures that shall be implemented if the monitoring
program and other information indicate that the applicable
objectives identified
in the Rationale Report 4 will likely not be met without adj
the initial
conditions. Monitoring shall be conducted to determine if
icable resource
objectives are achievable and being met.
to determine the
shall be
.-rn, ation that the
not being

'0:.::'4:!,.I,iU;;:U

"

••l1'...

A. Coordinated
Coordinated
Licensee), s
the ecological
Chili Bar Res

in

measu
approval.
req uire mod ifl'i!>'l1!iti,,",
CONDITION 6.

on 6.H. (Algae) indicates that invasive algae are
isance conditions, the Licensee shall develop adaptive
inate the problem, submit them to the Deputy Director for
the measures upon approval. The Deputy Director may
s part of the approval.

Monitoring Program

The Licensee, in consultation and coordination with the UARP Licensee (SMUD). shall
implement the following Monitoring Program after license issuance and through the term
of the new license and any annual licenses, in coordination with BLM, CDFG, USFWS,
and State Water Board staff.
Rationale Report for Relicensing Settlement Agreementsubmitted by CDFG to the Commission on
January 29, 2007.
'

4
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The Lice.nsee shall ensure that the final monitoring plan for e~ch element of the
Monitoring Program is provided for review to BlM, CDFG, USFWS, and the Deputy
Director. Each element of the final monitoring plan must be approved by the Deputy
Director prior to implementation. The Deputy Director may require modifications as part
of the approval. Each monitoring element is described below.
BlM, CDFG, USFWS, or the Deputy Director may alter the mo~ring program
methodologies and frequencies of data collection if it is deter(j that: (a) there is a
more appropriate or preferable methodology or site to use
at described in the
may be reduced or
individual elements of the monitoring program; or (b) mo ' .
terminated because the relevant ecological resource
e Ive
ve been met or no
ecified monitoring
change in resource response is expected. Withlt*scope of t
program, BlM, CDFG, USFWS, or the Deputy Di ee, or may select a~ual number of
alternative years to ensure that surveys occur..£1mjng a range of wate . ~ types.
Modifications made to the monitoring plans iltSrbe appro d by the Depll.tyl>.Director
prior to implementing the modified monitoring r2 •
~
The Licensee shall file with the Cn"",,"",,,,,,,.n
fully describing the monitoring
USFWS, and State Water Board ot,sf'KOM
comment on a draft report prior to
Licensee shall provide
of the
Deputy Director.
The following gu.",,_.,..u,p__
monitoring and ....... "'~~
conducted such th

ng the monitoring program: (a)
ar; (b) monitoring and stUdies shall be
on for management decisions or for
and (c) monitoring and studies shall be

establish~tjj~M'i~';;;c:.~

program required in Condition 5, each year
r bas
.e., January through December). This monitoring
be conducted during all years until a subsequent license
~[SpleCI1~led, Year 1 is the first year during which all initial
by the license are implemented by May 1.
g n ...r . " " , n T

6.A.
Within two years of license issuance, the Licensee shall develop a fish population
monitoring plan in consultation with BlM, CDFG, USFWS, and the State Water Board.
The Licensee shall submit the Plan to the Deputy Director for approval within 60 days
after agency consultation, or as otherwise agreed to during consultation. The Deputy
Director may require modifications as part of the approval. The Licensee shall
implement the Plan upon receiving all necessary approvals.
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Method:

Electrofishing and/or snorkeling, as conducted by the Licensee in 2003
2004. Electrofishing shall be conducted along the stream margins at the
snorkel survey sites as needed to verify species identifications made
during snorkel surveys, to obtain length-weight relationships, and to
capture species that are difficult to observe while snorkeling. Any
hardhead that are detected shall be noted.

Locations:

uPfer and lower
SF American River below Chili Bar Reservoir
sample section of the following two snorkel ._.. . .",.._._ 1 (approximately
1.7 miles downstream at the "Old Flume" me
; and CB-F4 (near the
confluence with Weber Creek).

Frequency:

Years 5, 6,10,11,15,16, and the
10 years for the term of the lice

6.B.

years every

'Aquatic Macroinvertebrates

Within two years of license issuance, the
macroinvertebrate monitoring plan
nsultation
Water Board staff. The Licensee
it the
approval within 60 days after
consultation. The Dep'uty Director
The Licensee shall
the

""I'..E,,",np an aquatic
, CDFG, USFWS, and State
Deputy Director for
"'C>'t',run.~n"'IC>Q agreed to during
1,..",'tirrr~..,.." part of the approval.
approvals.

, and State Water Board
to an aquatic health index specified
Director.

Method:

bel
r Reservoir Dam at CB-11 (downstream
Bridge) and CBI4 (near Camp Lotus).
16, and thereafter for two consecutive years every
the license.
6.C.
nce, the Licensee shall develop an amphibian and
reptile habitat eval
and species presence monitoring plan in consultation with
BLM, CDFG, USFWS, and State Water Board staff. The Licensee shall submit the Plan
to the Deputy Director for approval within 60 days after agency consultation, or as
otherwise agreed to during consultation. The Deputy Director may require modifications
as part of the approval. The Licensee shall implement the Plan upon receiving all
necessary approvals.

5 Sample

site designations are the same as those used in the technical reports that were completed and
filed with the Commission during the relicensing proceeding.
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Method:

Conduct protocol surveys for FYl frogs (special status, sensitive species);
and California Red-legged Frogs (CRl frogs, an Endangered Species
Act-listed amphibian species) using the procedures of the USFWS6 and
PG&E7 , or the most current survey protocol approved by the Deputy
Director. The surveys shall be conducted in a sub-sample of appropriate
habitat types to document species presence and distribution. The
Licensee"shall also survey for Western Pond Turtle during FYl frog
surveys.
larval periods in the
ng locations where
The first iteration
-..o=.J"'----- of the

locations:

6.D
, the Licensee shall develop a riparian vegetation
mon
n with BlM, CDFG, USFWS, and State Water Board staff.
The
_,..r.. Plan to the Deputy Director for approval within 60 days
after agency
as otherwise agreed to during consultation. The Deputy
Director may reqlltCI.Ql:golltlccitlons as part of the approval. The Licensee shall
receiving all necessary approvals.
implement the Pia
C!'_

USFWS. 1997. Guidance on site assessment and field surveys for California red-legged frogs (Rana
aurora draytonil).
1 Seltenrich, C. P. and A. C. Pool. 2002. A standardized approach for habitat assessments and visual
encounter surveys for the foothill yellow-legged frog (Rana boylii). PG&E.

6
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Method:

Aerial photo flights and greenline method. 8 The data collected at each
site will include transects to document species composition, percent cover.
and quantification of length and width of riparian community.

Locations:

The five Intensive Field Study Sites (riparian) that were surveyed in the
Riparian Report filed with the Commission as part of the Licensee's
application for new license on July 15, 2005.

Frequency:

Every five years for the first 15 years of the
every 10 years for the term of the license

6.E.

Water Temperature
State Water
perature
Following
the

Method:

Continuous
mainta
desig
CD

I e installed and

~.~:rature stations as

rature pro'fiIes may be added if BLM,
Board staff determine that Chili Bar
Ie factor in the SF American River
emistry monitoring in the reservoir
perature information.
shall be determined in conSUltation with BLM,
Water Board staff. Up to two additional stream
re problems are identified. The final
shall be approved by the Deputy Director. At a minimum,
rature plan shall provide for monitoring at the following

a.
b. SF American
c. SF American
d. SF American

River immediately below Chili Bar Dam
River upstream of Dutch Creek confluence
River immediately upstream of Camp Lotus
River immediately upstream of Greenwood Creek·

8 The Riparian Vegetation and Wetlands Technical Report (Riparian Report) defines the green line as
.... the first perennial vegetation that forms a lineal grouping of community types on or near the water's
edge... » As presented in the Riparian Report. each greenline is described by the cumulative distance in
feet occupied by each community type.
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Frequency:

For the preceding monitoring sites (a - d above), continuous monitoring
from March 15 through October 15 in all years after license issuance until
a subsequent license is issued or until it can been demonstrated by the
Licensee that operation of Chili Bar reasonably protects the "cold
freshwater" beneficial use as determined by BLM, the Deputy Director,
USFWS, and CDFG..
If a determination is made that Chili Bar Rese
required, seasonal temperature profiles shall
specified by the agencies during multiple
necessary for decision-making. Some .......,......
deleted if the Deputy Director, in con
CDFG, finds that sufficient tco",ncor!2tfTri
no significant issues related to
area.

6.F.

Water Qualitv

Within three months of license
State Water Board staff, USFWS,
development of a Water Quality Mon
WQ Monitoring Plan sha
the
and must: (1) provide
methods and quaIlLY"~~~u
and associated
monitored in the

II consult with BLM, CDFG,
r Board on the
Monitoring Plan). The
·':'I""rn",.nT~ listed below,
1j~~rti~~'I~pling frequency, handling
Mcot'in.:. the laboratory analyses
and parameters to be
program.

license issuance, the Licensee shall
by the Deputy Director. The Deputy Director
the approval. The approved WQ Monitoring Plan
n for approval. The approved WQ Monitoring
rncont~,i'1II"IV the
as described, through the term of the
sions. The Plan may be modified pursuant to adaptive
as recommended by State Water Board staff, BLM,
Valley Water Board, and after approval by the Deputy
gnrunl/!2

sha
Plan
license,
manage
CDFG, US
Director.
Water Chemistry

The Licensee shall conduct a water chemistry sampling program designed to
demonstrate seasonal conditions at Chili Bar Reservoir and stream locations affected
by operation of Chili Bar, as described in the relicensing Water Quality Study Plan
(Plenary approval, January 8,2003). Laboratory analyses shall be conducted using
USEPA analytical methods or other methods that are sensitive enough for
determination of compliance with recognized state and federal water quality criteria.

21

DRAFT CHILI BAR WATER QUALITY CERTIFICATION
a. Annual In Situ Monitoring
Method:

Monitoring for physical parameters (pH, water temperature, dissolved
oxygen, specific conductance, and turbidity) using USEPA analytical
methods or other methods sensitive enough to determine compliance with
recognized state and federal water quality criteria.

Locations:

SF American River downstream of Chili Bar
r at representative
locations as defined in the final WQ Monitoring
In situ physical
parameters shall be monitored in Chili Bar .... £>,,.."""
as vertical profiles
collected at one-meter intervals from su
~"'t'\ttt'\:,....,

Frequency:

For stream reaches, once seasonally
(August), fall (November) and
license issuance. For Chili Bar
(November) each year after I
water quality monitoring shou
fisheries, and macroinvertebrate

, summer
ach year after
and fall
n situ
phibian,

b. General Chemistry Monitoring

.

ng for the analysis of
'.i;...~r"""'t't'\ns), measured
II
ucted.
\lII~'r~m'.:t!:ln'n

Method:

Locations:

inning in Year 3 after license issuance,
conducted in the spring, summer, fall, and immediately
the second or third measurable rain event of the fall-winter
minimum of three data sets are collected, if it is
that exceedances are not occurring at specific locations, the
ency may be reviewed to determine if it may be modified.
Bacteria
Method:

The Licensee shall conduct bacterial monitoring for fecal coliform and/or
Ecali consistent with Basin Plan objectives for protection of the REC-1
beneficial uses. Five near-shore samples shall be collected at each of the
eight sampling locations during the 3~-day period that spans either the
Independence Day Holiday (June-July) or the Labor Day Holiday (August

22
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September), using the five samples in 30-day methodology or other
protocol as amended in the Basin Plan.
Locations:

Samples shall be collected at a minimum of eight shoreline recreational
locations in the SF American River downstream of Chili Bar. Sampling
locations shall be selected based on criteria that include: (1) swimming
and other water contact recreation activities that are known to occur in the
area; and (2) sources for potential introduction of p. thogens to the water
.' r annual REC-1
column in the immediate vicinity. Candidate sit
pathogen monitoring will include developed ration sites and frequently
used white water boating take-out sites alo
SF American River
downstream of Chili Bar Reservoir Dam:-4Ji b . e 'al monitoring
program shall include sampling at a mi 'mum of fo
im beach sites,
including the Coloma and Camp Lot areas, along lour other
selected stations. The Licensee
consultation with B
' DFG, State

Water Board staff, USFWS, a'

centri,ey Water _

shall

determine sampling locations fo e ch upc
g field season'tThe
r· r staff and other listed parties
Licensee shall consult with State
for final
the location
e sampled no later than May 31
of each designated
and s
submit the list of sampling
locations to the D
approv
Frequency:

. for the first five years
be
in frequency to every
'f"nlT\nIJl:Ince with the Basin Plan bacteria
nated waters during Years 1

concentrations present risks to h uma n
sites, the Licensee shall notify the Central Valley
I continue annual monitoring at those sites until such
consults with State Water Board staff (and any
and agreement is reached that the monitoring
reduced and the Deputy Director has approved the
_...,.,;;;;i·-ring frequency.
6.G.
Method:

The Licensee shall monitor for potential uptake of mercury, copperj'lead,
and silver through the aquatic food chain resident in Chili Bar Reservoir.
Target fish species, numbers of individuals to be analyzed, sampling
strategy, and analytical methods used shall be consistent with the State
Water Board Surface Water Ambient Monitoring Program (or future water
quality monitoring program). The metals bioaccumulation monitoring plan
shall be submitted to the Deputy Director for review and approval prior to
each sampling event and within 60 days after Licensee consultation with
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BlM, CDFG, State Water Board, Central Valley Water Board, USFWS,
and the state Office of Environmental Health Hazard Assessment.
locations:

Resident fish species shall be collected from Chili Bar Reservoir.

Frequency: Once every five years beginning in Year 2 following license issuance.
Monitoring shall continue through the term of the license and any annual
extensions.
5.H.

Algae

Method:

locations:

Monitoring for the presence of
diatomaceous algae that is also
observation.

ICnn""n.

At representative sites in the
Reservoir Dam, in conjunction
monitoring described in the Wate
5.F. (Water Quality).

Frequency: The Licensee shall
CONDITION 7.
shall, in consultation and coordination
lement a geomorphology monitoring
r the duration of the license term and
collected at three sites in the SF
Chili Ba
Dam identified in the 2005 Channel
CB-G1 (Upper Canyon Site), CB-G2 (Upper Coloma
):
at three cross-sectional transects.
extending through the vicinity of the three cross-sectional

Ir.:.rn':'l"Ill'~

using pebble count to determine substrate composition
.J:s:s'-:st:!L>1 onal transects.
D. Channel
lity and bank characterization using Pfankuch characteristics.
E. large woody debris characterization within the site.
"17",'rlnn

If the Licensee, in consultation with the UARP Licensee (SMUD), elects to dredge Chili
Bar Reservoir, the Licensee will consult with the resource agencies (Le., BlM, CDFG,
USFWS and State Water Board staff) in the development of a Sediment Management
Plan including consideration of depositing the material in the SF American River
downstream of Chili Bar Reservoir Dam. The Licensee shall submit the plan to the
Deputy Director for review and approval within 50 days of consultation with the resource
agencies, or as otherwise agreed to during consultation. The Deputy Director may
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require modifications as part of the approval. The Sediment Management Plan shall be
implemented upon concurrence by the UARP Licensee (SMUD), BlM, CDFG, USFWS,
and after approval by the Deputy Director. Prior to initiating dredging, the Licensee
shall consult with the United States Army Corps of Engineers to determine if a Clean
Water Act Section 404 permit is required for the dredging activities, and if so, shall
obtain said permit and a Clean Water Act Section 401 Water Quality Certification from
the Central Valley Water Board.
CONDITION 8.

large Woody Debris for Protection of

The Licensee shall ensure, provided conditions permit
working conditions, and using reasonable means that
the dam, that mobile instream large woody debris
downstream beyond Chili Bar Reservoir Dam.
with dimensions greater than both 20
allowed to continue downstream beyond th
are not required to be moved beyond the da
measure, the Licensee shall include in the an "~F~~.~~
Condition 6 (Monitoring Program)
of
assure that large woody debris
...,... .,.~r".<:1

Life Beneficial Uses
nable access and
rm spill flows at
"......,~..,." r continues
rot!!lW{)OOY debris
shall be
but
"'-'VI'':;U

CONDITION 9.
The Licensee shall,
Commission ap
Plan) that meets ~\l~v
Plan and USGS ronl"",U,
Water Board staff
subm
Co

ua
and file for
ir Elevation Gaging Plan (Gaging
........."'......"'~,_ shall provide copies of the Gaging
SFWS, the Commission, and State
ance. The Gaging Plan shall be
I to
Director prior to filing with the
may require modifications as part of the approval.
Gaging Plan upon approval. At a minimum, the
gaging at the following locations:

,,;>rngnT'ITng

at SF American River below Chili Bar Reservoir Dam
SGsrgjage number 11444500 or its successor).
Gaging at Chili Bar Reservoir.

TrQ!~IY\Tln\AI ~~nllnn

B.

'.A.

LJ ............

CONDITION 10.

nual Review 'of Ecological Conditions

Each calendar year, by April 1, the Licensee shall schedule and facilitate a meeting with
the CDFG, BlM, USFWS, and State Water Board staff to review and discus,s the results
of implementing the conditions in this certification, as well as to discuss other issues
related to restoring and protecting ecological values affected by the Chili Bar Project.
The Licensee shall make available an operations and maintenance plan for the coming
year at least two weeks prior to the meeting with BlM, CDFG, USFWS, and State
Water Board staff.
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CONDITION 11.

Streamflow and Reservoir Level Public Information Services

The Licensee shall, in consultation and coordination with the UARP Licensee (SMUD),
BLM, State Water Board staff, and the Consultation Group 9, prepare a plan to provide
public information on streamflow and reservoir level. The plan shall be submitted for
review and approval to the Deputy Director within four months of license issuance, and
filed with the Commission within six months of license issuance following Deputy
ng components:
Director approval. The plan shall include at a minimum, the fol
A. Real-time lake stage height and storage info
B. Installation of up to two simple staff gages
C. Real-time streamflow and reservoir level :_&..= n :
public year-round via a toll-free telep
technology approved by BLIVI.
D. Streamflow information on a we
standard USGS gaging practices
downstream of Chili Bar Reservoi
15-minute increments and stream

r Chili Bar Reservoir.
e public.
is available to the
ppropriate

Following approval, the minimum
from Conditions 1 and 3 (Minimum
well as the current water year type
CONDITION 12.
be restored at Nimbus and/or Folsom
i Bar during the course of the
~~~~'ii! of fish passage at Nimbus and/or
:'!!'!~r-. I cons
FG, USFWS, NMFS and State Water
I~~~:r changes are needed in the certification conditions to
with anadromous fish. The Deputy Director reserves
to this certification based on the outcome of the

''''''''.'''''' issuance or prior to undertaking activities on BLM lands,
whichever occurs fi
Licensee shall file with the Commission a plan approved by
BLM and the Deputy Director for hazardous substances storage and spill prevention
and cleanup. The plan shall be submitted to the Deputy Director for review and
approval within nine months of license issuance. The Deputy Director may require
modifications as part of the approval. In addition, during planning and prior to any new
construction or maintenance/repair activities not addressed in an existing plan approved
9 The SA defines the Consu.ltation Group as including all parties to the SA with the addition of the State
Water Board, the Central Valley Water Board, and EI Dorado County.
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by the Deputy Director, the Licensee shall notify the BlM and State Water Board staff.
The BlM and the Deputy Director shall determine if an additional plan or updates for
hazardous substances storage and spill prevention and cleanup are needed. Any such
plan or updates shall be filed with the Commission following approval by the Deputy
Director.
At a minimum, the plan must require the Licensee to: (1) maintain a contact list of
names and numbers for the Licensee, and federal, state and
I officials responsible
for responding to hazardous waste spills; (2) maintain in the
r area a cache of
spill cleanup equipment suitable to contain any spill from C
, (3) periodically
lands and of the
inform BlM of the location of the spill cleanup equipme
in the Chili Bar area;
location, type, and quantity of oil and hazardous su
and (4) immediately inform the California E
, BlM, EI
Dorado County, CDFG, Central Valley Water
Board of the
magnitude, nature, time, date, location, and·
plan shall
if a spill
identify the potential corrective actions and
occurs.
CONDITION 14.

'rc<:JTlr\n

Facility Construction

to provide access to Chili
in Finding No. 14 under
than four months
facilities, the Licensee
. approval a plan that describes the
minimize impacts to water quality
uire modifications as part of the
lIowing, where applicable:

•

•

ion, excessive sedimentations and turbidity shall be
at commencement of, during and after any ground
or any other project activities that could result in
to surface waters.
debris, spoils, soil, silt, sand, bark, slash, sawdust,
organic or earthen material from any construction activity
entering surface waters.
oc......'u...'" be washed prior to transport to the project site and must be
free of "o,Hn"I~f debris and foreign matter. All equipment using gas, oil,
hydraulic fluid or other petroleum products shall be inspected for leaks prior to
use and shall be monitored for leakage. Stationary equipment (motors, pumps,
generator, etc.) shall be positioned over drip pans or other types of containment.
Spill and containment eqUipment (oil spill booms, sorbent pads, etc.) shall be
maintained onsite at all locations where such equipment is used or staged.
All construction debris and trash shall be contained and regularly removed from
the work area to the staging area during construction activities. Upon
completion, all project-generated debris, building materials, excess material,
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,

•

waste, and trash shall be removed from all the project sites for disposal at an
authorized landfill or other disposal site.
Erosion control blankets, liners with berms, and/or other erosion control
measures shall be used for any stockpile of excavated material to control runoff
resulting from precipitation.

General Conditions
CONDITION 15.
Unless otherwise specified in this water "t.Y.,!;!ljLY certification or at the
request of the Deputy Director or designee, data an
will be submitted
electronically in a format accepted by the Deputy Di
ee to facilitate
the incorporation of this information into the State
water quality
database systems such as the Surface Water
. Program or public
reporting systems such as the Monitoring
web page.
CONDITION 16.
The Deputy Director's
includes the authority to withhold ap
prior to approval. The State Water Board
Licensee fails to provide or im
nt a requ
CONDITION 17.
Any requireme
an agency whose authorities and
another state or fed
specific conditions in this certification,
with all water quality standards
pursuant to the Porter Cologne
Clean Water Act. The Licensee shall
beneficial uses of the SF American

CO

is contingent on compliance with all applicable

CONDITIO
on does not authorize any act which results in the
taking of a
angered or candidate species or any act which is now
prohibited,
prohibited in the future, under either the California
Endangered
Act (Fish & Game Code, §§ 2050 - 2097) or the federal
Endangered Species Act (16 U.S.C. §§ 1531 -1544). If a take will result from any
act authorized under this certification or water rights held by PG&E, PG&E shall
obtain authorization for the take prior to any construction or operation of Chili Bar.
PG&E shall be responsible for meeting all requirements of th~ applicable California
and federal Endangered Species Acts for Chili Bar authorized under this
certification.
CONDITION 21.
The authorization to operate Chili Bar pursuant to this certification
is conditioned upon payment of all applicable fees for review and processing of the
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application for water quality certification and administering the State's water quality
certification program provided under California Code of Regulations, title 23,
section 3833.
In the event of any violation or threatened violation ofthe conditions
CONDITION 22.
of this certification, the violation or threatened violation shall be subject to any
remedies, penalties, process, or sanctions as provided for under any State or federal
law. For the purposes of section 401(d) ofthe Clean Water~t, the applicability of
any State law authorizing remedies, penalties, process, or
ctions for the violation
or threatened violation constitutes a limitation necessa
sure compliance with
the water quality standards and other pertinent requ'
incorporated into this
certification.

'tions of this certification, the
is certification as

CONDITION 24.
In response to
State Water Board may add to or
appropriate to ensure

to modification or revocation upon
,nl'U'rc.uiew and amendment pursuant to Water
lations, title 23, division 3,

must submit any change to Chili Bar, including Chili
Iy affect water quality, to the Deputy Director for
a change would also require submission to the
be approved by the Deputy Director.
CONDITIO
threaten 0
State Water

associated with operation or maintenance of Chili Bar that
n water quality shall be subject to further review by the
Central Valley Water Board.

"'TI\II'T'C..,

CONDITION 28.
The State Water Board reserves authority to modify this certification
if monitoring results indicate that Chili Bar would violate water quality objectives or
impair the beneficial uses of the SF American River watershed.
CONDITION 29.
The State Water Board may add to or modify the conditions of this
certification, as appropriate. to implement any new or revised water quality
standards and implementation plans adopted or approved pursuant to the Porter
Cologne Water Quality Control Act or section 303 of the Clean Water Act.
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CONDITION 30.
The State Water Board may add to or modify the conditions of this
certification as appropriate to coordinate the operations of Chili Bar and other water
development projects, where coordination of operations is reasonably necessary to
achieve water quality standards or protect beneficial uses of water.
CONDITION 3,1.
Changes in climate projected to occur during the license term may
significantly alter the baseline assumptions used to develop the conditions in this
certification. The State Water Board reserves authority to
or add conditions
in this certification to require additional monitoring and/or
needed, to verify that Project operations meet water qu
the beneficial uses assigned to the Project-affected
CONDITION 32.
When exercising its reserved
Conditions above, the State Water Board
hearing.

DRAFT

Thomas Howard
Executive Director

U:\Herdrv\7 - 401 FERC
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ATTACHMENT C
PG&E's Letter to
Jennifer Watts, Division of Water Rights
Submitting PG&E's Comments on
DRAFT
Water Quality Certification for
Pacific Gas and Electric Company's
Chili Bar Hydroelectric Project
February 10, 2012

Pacific Gas and
Electric Company'"
Matthew A. Fonelson
Attornev at Law
RegiSlered In,Houu Counsel,
liten$ed in the Dislfict 01 Columbia and

tlew York

law Department
77 Beale Street. D30A
San Francisco. CA 94105·1814
Mailing Addross;

p. 0, Box 7442. 1l30A
San Francisco. CA 94120·7442

February 10, 2012

415.973.7475
Fax: 415.973.5520
E·Mail: MAFv@pge.com

Via EwMail alld U. S. Mail
jwatts@lIlatel·hoards.ca.gov
Ms. Jennifer Watts - Division of Water Rights
STATE WATER RESOURCES CONTROL BOARD

P. O. Box 100
Sacramento, CA 95812-0100
Re:

Draft 'Vater Quality Certification for Pacific Gas and Electric Company's
Chili Bar Hydroelectric Project, FERC Project No. 2155

Dear Ms. Watts:
Pacific Gas (1nd Electric Company ("PG&E") hereby rf;:sp~ctfully submits its comments
on the January 11. 2012 Draft Water Quality Certification issued by the State Water Resources
Control Board ("State Water Board") for PG&E's Chili Bar Hydroelectric Project, FERC Project
No. 2155 C'Project").
PG&E joins the Sacramento Municipal Utility District ("SMUDn)1 in thankin~ the State
Water Board staff for largely honoring the Relicensing Settlement Agreement for the Upper
American River Project and the Chili Bar Hydroelectric Project ("Settlement Agreement"). As
discussed herein, however, PG&B does have concerns with several conditions set forth in the
Draft Water Quality Certification ("Draft Conditions"), in particular ones that PG&E believes
are inconsistent with certain provisions of the Settlement Agreement as well as with the Draft
Water Quality Certification issued for the Upper American River Project (''UARP'').

/I

1/
I
See November 14, 2011 letter from Leslie A. Dunsworth, Chief Assistant General Counsel, SMUD, to Jennifer
Watts, State Water Resources Control Board (''Comments on Draft 401 Water Quality CertifIcation for SMUD's
Upper American River Project, FERC Project No. 2101").
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I.

INCONSISTENCIES \VITH SETTLEMENT AGREEMENT AND UARP DRAFT
WATER QUALITY CERTIFICATION.

The Draft Water Quality Certification modifies the Settlement Agreement language ill
several respects, luany of which have the potential to complicate compliance for PG&E as it
works t(,) qomply with multiple sets of license requirements. Many of the changes are also
inconsistent with the Draft Water Quality Certification issued for the UARP.
To avoid unnecessary complexity and confusion, PG&E requests that, wherever possible,
tbe State Water Board adopt the Settlement Agreement language, as discussed below. .
A.

Dratt Condition 1: Minimum Instream Flows toPtotect AqltatiC Lite

BenefichJl Uses.
Draft Condition 1 differs from the Settlement Agreement al1icle relating to IhlnimulD
instream flows (Article 2- i) in two respects. First, the Settlement Agreement requites that
PG&E provide notice of any minimum instr~m flow m()dificatiolls to,among otl1~ agencies,
the U.S. Bureau of Land Management ("BLM"). Drafl Condition 1. however, strikes the
reference to BLM and replaces it with a reference to the U.S. Fotest Service (UUSFS"). While
both the USFS and BLM ate signatories to the Settlement Agreement, only BLM manages lands
within the Chili Bar project boundary (the USFS manages lands within the UARP project
boundary). Consequently. PG&E requests that the reference to the USFS in Draft Condition 1 be
stdcken and replaced with BLM.
SecQnd, Draft: Condition 1 alters the water year type repol1ing schedule from that
contaim;:d in the SettlePlent Agreement. The Settlement Agreement provides as follows: "Each
Februmy through May the licensee shall determine the water year type based on the DWR
Bulletin 120 forecast ..."; Draft Condition 1, in contrast, states that "Each month between
F'ebruillY alia May the Licensee shall detennine the water year type ba.sed on the DWR Bulletin
120 forecast. .." (emphasis supplied). Although perhaps inadvertent, PG&E reads this language
as changing the requirement to report water year type in the months of February, Mar¢h, April
and May, as stated in the Settlement Agreement, to reporting it only in March and April. PG&E
believes maintaining consistency with the Settlement Agreement language will prevent
unnecessary confusion and potenti~l conflict.

/I
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B.

Draft Condition 4: Coordination with UARP Licensee (SMUD).

Draft Condition 4 adds several requirements to the proposed license article
contained in tpe Settlement Agreement addressing the coordination of operations between the
Chili Bar Project and UARP. These include submittal of tbe coordination plan to the Deputy
Directol' 75 days after issuance ofthe UARP or Chlli Bar license (wluchever is last issued), and
review and approval by the Deputy Director prior to the submission of the plan to the Federal
Energy Regulatory Commission (" FERC"). The Settlement Agreement,in contrast, requires the
licensees to file with FERC a coordinated operations plan within 120 days ofissuance ofthe last
issued license.
Thus, Draft Condition 4 shortens the time for PG&E and SMUD to develop the
coordinated Operations plan fronl 120 days to 75 days. PG&E respectfully suggests that thls
shOltened time.fi:ame"wil1likely prove infeasible. PG&E further notes that ~he analogous Draft
Condition in the Draft Water Quality Certification for the UARP, Draft Condition 24, does not
contain the 75 -day requirement, but instead simply states as follows:

Withill 120 days after is"$lIance of the UARP or Chili Bar liCe!ISe,
whichever is later, the Licensee shall, jOilltly with the Chili Bar
Licensee, prepare alld file with the C011l11lissi01J for approval a plan
for coordimited operatiolls of the two projects as described in the
Cooperation Agreement. Prior tq filing with the Commission, the
Licensee shall submit the Plan to the Deputy Directorfor approval.
The Deputy Director may require modificatiolls as part of the
approval.
Upon Commission approval, the Licensee shall
;,llplemelft the plan, including any changes required by the
Commission.
PG&E respectfully requests that the State Water Board modify Draft Condition 4 to make

it consistent with Draft Condition 24 in the UARP Draft Water Quality Certification, since
PG&E and SMUD will be developing and implementing this plan jointly.
Furthern'lore, while PG&E recognizes the State Water Board's authority to approve and
modify plans, the constraints presented by such review and modification are of concern. FERC
sets strict time requirements for the submission of plans and the failure to meet the deadlines
constitutes a violation of the project license that exposes licensees to the imposition of civil
penalties. If the State Water Board requires Jts approval before a plan can be submitted to
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FERC, and if that approval is not granted in a timely manner, PG&E is at risk of failing to
comply with its PERC license and nlay be subject to civil penalties. Therefore, PG&E requests
that the State Water Board include languagt; in Copdition 4 stating that PG&E may file the
subject plan with FERC prior to receiving the Deputy Director's approval if doing so is
necessary to meet a FERC deadline.
.

C.

Draft Condition 6: Monitoring Program.

Draft COildition 6 alters the timelit'les and protocols for the sUbmission of'the monitoring
plans required under Draft Conditions 6A, 6B, 6C, pD and 6E from those established in the
Settlement Agreement. The changes render the review and approval process extremely unclear
and, if adopted, will necessarily complicate PG&E's ability to comply both with the Draft
Conditions themselves and with deadlines established by FERC for the submittal of the same
plalls.
Article 2-4 of the Settlement Agreement requires the licensee to develop certain
Intmitoring plans in cOilsultation with the resow-ce agencies, including the State Water Board.
Article 2-4 fbrther requires the licensee to provide the reSOllrCe agencies, including the State
Water Board, with a minimum 90-day review and approval period prior to implementation ofthe
plans. Draft Condition Grequires the licensee to develop several of the sanle monitoring plans.
However, Draft Conditions GA, 6B, 6C, 6D and 6E; in contrast to the Settlement Agreement
protocols, require the licensee to submit the plans to the Deputy Director for approval "within 60
clays after agency consultation," The Draft Conditions further strike the Settlement Agreement's
90-day review and approval period.
PG&E has several concerns with the 60-day requirement. First, it is unclear when this
60-day period begins. Two possibilities are evidelit: 1) the 60-day period begins after the initial
conSUltation meeting with the resource agencies; or 2) the 6.0-day pe:riod begins after the licensee
develops and finalizes a, draft of the plan in consultation with the resQurce agencies. The former
is lmworkable since it will take significantly more than 60 days to prepare draft plans. And the
latter i's not logical there is :no benefit to the licensee in postponing for 60 days the subrhission
of a completed waft plan (prepared in co..nsultation with the resource agencies, including the
State Water Board) to the Deputy Director for approval.
Second, tIle purpose is of the 60-:day period is ~so unclear. PG&E presumes the
intention of the Draft Condition is to either (1) provide the re&ource agencies with a 60-day
review peliod prior to s\lbmission ofthe plans to the Deputy Director for review and approval; 01'
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(2) allow the State Water Boai'd a 6Q-day period to review and approve the plans prior to their
submission to FERC and/or implementation by the licensee. However, Draft Condition 6, as
written, does not effectuate either possibility.
To the extent the State Water Board is attempting to ensure it has an opportunity to
review and approve the various monitoring plans before they are implemented, Article 2-4 of the
Settlement Agreement allows for such review by establishing a minimum 90-day review and
approval process for the State Water Board (and others).
Moreover, PG&E notes that the analogous conditions in the Draft Water Quality
Certification for the UARP, Draft Condition 8A, 8B, 8C, 8E, and 81, do not contain the 60-day
language. Rather, those Draft Conditions simply provide that "The Licensee sh.all submit the
Plan to the Deputy Ditectot for approval." No timeframes are indicated. PG&E respectfully
requests that the State Water Board take the same approach with Chili Bar as it has with UARP,
or re-instate the 90-day review and approval process set forth iIi the Settlement Agreement. This
is particularly important because several of these plans, as stated in Article 2-3 of the Settlement
Agreenient, will be developed and implemented cooperatively with SMUD.
Furthemlore, PG&E requests that the State Water Board include language in Conditions
6A, 6B, 6C, 6D and 6E stating that PG&E may file the subject plans with FERC prior to
receiving the Deputy Director's approval (where such approval is required), if doing so is
necessary to meet a FERC deadline.

D.

Dnlft Condition 9: Streamflow and Reservoir Elevation Gaging.

Draft Condition 9 alters the review and approval process for the Streamflow and
Reservoir Elevation Gaging pian from that contained iIi the Settl~ment Agreement. Article 2-8
of the Settlement Agreement al10ws PG&E one year to prepare the Streamflow and Reservoir
Elevation Gaging Plan, provide copies of the plan to the resource agencies, obtain Deputy
Director approval, and file the plan with FERC. Draft Condition 9, in contrast~ while stating tbat
the licensee has the same one year period to deVelop and file an approved plan with FERC, in
actuality provides for significantly less time. Specifically, the Draft Condition states that the
licensee must provide copies of the plan to the· resource agencies and to FERC "within nine
months of license issuance." It is not clear from the text of Draft Condition 9 hoW the one-year
and nine-nionth timeframes are to be reconciled. Reconciliation of the two timeframes is
particularly challenging given that tlle Draft Condition also requires the licensee to receive
Deputy Director approval of the plan prior to filing it with FERC. This language suggests PG&E
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will; as a practical matter, have to circulate a draft plan well in advance of the nine-month period
to ensure Deputy Director approval prior to submission to FERC "within nine months of license
issuan:ce':' Although it is unclear from the text of Draft Condition 9 What the precise timing
tequiremc;mts are for the submission of the plan, it is clear that a compressed timeframe of less
than nine months is not practical.
Moreover, PG&E notes that the analogous condition. in the Drl'\ft Water Quality
C<;:rtifjeatiol1 for the UARP, Draft Condition 6, does not cO.ntalll th<" nine-month requirement. It
simply tracks the requirements of the Settlement Agreement. PG&E respectfully requests that
the State Water Board take the same approach with Chili Bar as it has with UARP and adopt the
Settlenlent Agreeniel1t language. PG&E fUl1her requests tMt the State Watel' Board add
languiige nl~ing it cleat that the Ucellsee may file the plan prior to receiving approval of the
Deputy Director if doing so is necessary to meet a FERC deadline,

E.

Draft Condition 11: Streamflow and Reservoir Level Public Information
Services.

Draft Condition 11 alters the revieW and approval process for the Public InfOrlllation Plan
from that contained in the Settlement Agreement. Article 2-14 of the Settlement Agreement
requires the licensee to submit to FERC "within 6 Ill,onths of license issuance", a public
information plan that has been prepared in consultation with the resource agencies and that has
been approved by BLM and the State Water Board. Draft Condition 11, in contrast, provides
that the licensee shall submit the plan to the Deputy Director for review and apprQval "within
four months of license issuance" and then file the plan with FERC "within six months of license
issuance following Deputy Director approva1." In this way, the licensee is provided significantly
less tiine to. prepare a draft of the sUbject plan. While PG&E recognizes the State Water Board's
desire to review and approve the pla"n prior to its submission to FERC, shortening the timeframe
for plan preparation to four months, PG&E suggests, is not practical.
Moreover, PG&E notes that the analogous condition in the Draft Water Quality
Certification for the UARP, Draft Condition 7, does not contain the four-month requirement. It
shnply tracks the requirements of the Settlement Agreement. PG&E respectfully requests that
the State Water Board take the same approach with Chili Bar as it has with UARP and adopt the
Settlement Agreement language. This is particularly important because, as stated in Article 2-3
of thel Settlement Agreement,·this plan will be developed and implemented cooperatively with
SMUD.
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PG&E fuliher requests that the State Water Board add language making it clear that the
licensee may file the plan prior to receiving approval of the Deputy Director if doing so is
necessary to meet a FERC deadline.

F.

Draft Condition 13: Hazardous Materials Plan.

Draft Condition 13 requires the licensee to file with FERC a plan approved by BLM and
the Deputy Director for hazardous substances storage and spill prevention and cleanup. The
Draft Condition requires that the plan be filed with FERC "(w]ithin one year of license issuance
or prior to undertaking activities on ELM lands, whichever occurs first." However, the Draft
Condition also requires that the plan be submitted for Deputy Director review and approval
"within nine 1110nths of license issuance."
PG&E suggests that the nine-month language creates unnecessary complexity and
ambiguity. For example, it is not clear under this language when the licensee would be required
to submit the plan for Deputy Director approval in the event that it undertak~ activities 011 BLM
lands less than. a year after license issuance. PG&E further notes that the analogous condition in
the Draft Water Quality Certification for the UARP, Draft Condition 23, does not contain the
nine-month requirement. It simply provides that the licensee "file with the Commission a plan
approved by ... the Deputy Director." No timefranle for submission of the plan to the peputy
Director· for such approval is indicated. In addition, while Draft Condition 13 for Chili· Bar
requires that additional plans or updates filed with FERC first be approved by the Deputy
Director. Draft Condition 23 for the UARP does not require Deputy Director approval plior to
submission of additional plans and updates to FERC.
PG&E respectfully requests that the State Water Board take the same approach with tbe
Chili Bar project as it has with the UARP and siniply requiit PG&E to file with FERC a. plan
appl'ovedby the Deputy Director. PQ&E further requests that the State Water Board· add
langu"ag~ making it clear that the licensee may file the plan prior to receiving approval of the
Deputy Director if doing so is necessary to meet a FERC deadline. Finally, PG&E requests that
tite State Water Boara strIke the requirement that any additional plans or updates filed ,vith
FERC first be approved by the Deputy Director. At a minimum, PG&E requests that such a
requirement, if retained, again make clear that the licensee may file the additional plans or
updates prior to receiving approval of the Deputy Director if dOing so is necessary to meet a
FERC deadline.

II
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II.

DRAFT CONDITION 12: REINTRODUCTION OF ANADROMOUS FISH.

Draft Condition 12 states that "[i]t is possible that anadromous fish passage will be
restored at Nimbus and/or Folsom Dams on the Ainerican River downstream of Chili aat during
the course of the Conmlission license term." The Draft Condition requires PG&E "prior to the
restoration of fish passage" to consult with the resource agencies and the State Water Bo ard "to
detennine whether changes are needed in the certification conditions to protect beneficial uses
associated with anadromous fish." The Draft Condition ftu1her reserves to the Deputy Director
authority to modify or add conditions to the certification based on the outcome of the
consultation process;
As authority for this Draft Condition, Paragraph 25 of the Draft Certification cites to the
National Marine Fisheries Service's ('tNMFS") March 2009 Biological and Conference Opilllon
on the Long-teml Operation or the Central VaHey Project and State Water Project ("Biological
Opinion"). Paragraph 25 notes that the NMFS Biological Opinion includes a measure to
evaluate the feasibility of providing access for steelhead to habitat above Nimbus and Folsom
Dams.
PG&E objects to tins Draft Condition on several grounds and respectfully requests that it
be withdrawn. First, the March 2009 NMFS Biological Opinion on which the Draft Condition is
based was recently found by the U.S. District Court for the Eastern District of California to be
"arbitrary, capricious, and unlawful," and was remanded to NMFS. See III re Sa/moniel
COllsolidated Cases, 791 F.Supp.2d 802, 959 (E.D.Ca1. 2011). The Court further ordered NMFS
to submit a revised final Biological Opilllon by February 1, 2016. Id., 1:09-CV-01053 DO DLB
(E.D. Cal., Dec. 12, 2011). PG&E suggests that, given its legal infirmities, the relied-upon
Biological Opinion does not provide a sufficient legal basis for the imposed Draft Condition.
Second, PG&E believes the Draft Condition is unduly vague. The requirement that PG&E
consult with the resource agencies and the State Water Board "prior to the restoration of fish
passage" fails to provide a comprehensible standard. An appropriate standard; if this Condition
remains, would be for the licensee to consult with the resource agencies and the State Water
Board within 120 days after physical compietion and initiation of operation of fish passage
facilities at Nimbus and/or Folsom Dams. Finally, as noted in Section VII below, PG&E
questions whether the State Water Board has the statutory authority to change unilaterally the
requirements of a FERC license by imposing additional requirements sometime in the future.
/I
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III.

DRAFI' CONDITION 19.

Draft Condition 19 provides as follows: "This certification is contingent on compliance
with all applicable requirements ofthe Basin Plan." PG&E has ()bjected to the inclusion of Draft
Condition 19 in two recent Water Quality Certifications issu~4 by the State Water Board for
other PG&E hydroelectric projects: the Spring Gap-Stanislaus Project, FERC Project No. 2130
(Draft Condition 23), and the Pit 3, 4, 5 Project, FERC Project No. 233 (Draft Condition 13).
PG&E objected to this draft Condition in the prior water quality certifications, and continues to
object to its inclusion in the present water quality certification, because it would require PG&E
to comply with "all applicable requirements" of the water quality plan for the Sacramento and
San Joaquin River Basins. PG&E has contended that it is unfair for a compliance detennination
to hinge on the opinion of future regulators as to what inay or may not have been intended as an
"applicable requirement" of such a lengthy document, particularly one that may be changed from
time to time. The State Water Board agreed to delete draft Condition 23 from the Spring Gap
Stanislaus ce11ification and draft Condition 13 from the Pit 3, 4 & 5's certification. PG&E
respectfully requests that Draft Condition 19 be deleted here as well.

IV.

DRAFf CONDITION 26.

PG&E stiggests that the requirement in Draft Condition 26 for PG&E to submit to the
Deputy Direct()r "any change to Chili Bar ... that would adversely affect water quality" is vague
and ambiguous, and would create an administrative burden far beyond what the State WaleI'
Board could efficiently process. PG&E instead proposes the State Water Board focus its
oversight oil. facility changes that wouid have a significant or material effect on water quality,
an<i suggests the following revisions:
.
The Licensee inust submit any change to Chili Bar facilities,
including project operations that wQuld ad\'el'sely afroet have a
significant or material effect on water quality, to the Deputy
Director for review and written approval. If such a change would
also require submission t() the Cofuniission, the change must first
be approved by the Deputy Director, unless it rnJIst be submitted
earlier to meet a Commission deadline.
Including a significance or materiality threshold as suggested above is consistent with
Water Quality Certifications issued fot PG&E's Spring Gap-Stanislaus Project (Condition 28),
and Pit 3, 4, 5 Hydroelectric Project (Condition 15). PG&E also requests, as indicated, that the
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State Water Board include language in Condition 26 stating that PG&E may ttlake the
submission to FERC prior to receiving the Deputy Director's approval if doing so is necessary to
meet a FERC deadline.

V.

DRAFf CONDITION 28.

Draft Condition 28 reserves to the State Water Board the authority "to modify this
certification ifmonitoring results indicate t'hat Chili Bar would violate water quality objectives 01"
impair the beneficial uses of the SF American River watershed.'! As 110ted 1:)elow, PG&E does
not believe that the State Water Board has the statutory authority to unilaterally change the
requirements of a FERC license. In addition, the reference to 'iChni. Bar" is· vague and
anlbiguous. PG&E assumes the State Water Board ineant to reference "the operation and
n18intenance of Chili Bar". To the extent the State Water Board retains this Condition, PG&E
reqllests that it be clarified as noted.

VI.

DRAFf CONDITION 32.

To ensure that PG&E is afforded legally suffiCient due process protections consistent
with 6ther water quality certifications issued by the State Water Board, PG&E ~ecttUl1y
requests that Condition 32 be amended to rea9: "When exercising its reserved auth9rity as
deScribed in the General Conditions above, the Sta~e Water Bo~rd may shall provide notice and
an OPPOltunity for hearing." See e.g. Water Qlla/#y Certification jor tIle Spring Gap-Stimislall$
Hydl'oelectric Project. FERC Project No.2 J 30, Condition 33.

VII.

RESERVATIONS OF AUTHORITY.

The Draa Water Quality CeI1ification includes.

re~ervati(ms

of authority in Draft
Conditions 12.24,27.28.29,30 and 31 for which no reference to an underlying statute is given.
The state's retained jurisdiction as stated in these Draft Conditions would allow tlieState Water
Board to unilaterally change the requirements of PG&E's FERC license, fu violation of the
Federal Power Act. In addition, § 401 of the federal Clean Water Act, 33 U.S.C. § 1341; does
not allow a water quality certification to be withdrawn once it is issued. Therefore, PG&E
proposes that these Draft Conditions be stricken or substantially fe-drafted t() confoml to the
State Water Board's statutory authorities.

/I
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VIII. CONCLUSION.

PG&E would like to thank the Board for the opportunity to submit these comments. It is
PG&E's hope that it can contulue to work cooperatively with the State Water Board to achieve
reasonable solutions that fulfill all necessary water quality requirements while protecting existing
beneficial uses, including the continuation of a clean, reliable. and economic energy source for
California.

If you have any questions regarding these comments, please contact me at the e-mail or
phone number listed above. You may also contact Lisa Whitman at (415) 973.;.7465.
Very truly yours,

.¥IZ /61)

Matthew A. Fogelson
MAF:bd
Dictated but not read.
cc:

Ms. Gail Cismowski, Division Chief - SWRCB
Ms. Lisa Whitman, Project Manager - PG&E Power Generation
Kimberly D. Bose, Secretary, Federal Energy Regulatory Commission
Service List for Chili Bar Hydroelectric Project, FERC Project No. 2155

ATTACHMENT D
PG&E's Letter to
Mr. Thomas Howard,
Executive Director of SWRCB,
Requesting Preparation of
State Board Staff Record
in Connection with
Pacific Gas and Electric Company's
Petition for Reconsideration of the
Water Quality Certification for the
Chili Bar Hydroelectric Project
December 6, 2012

Pacific Gas and
Electric Company®
Matthew A. Fngelsoll
Attorney at law
Registered In·House Counsel.
licensed in the District 01 Columbia and
New York

December 6, 2012

law Department

Mailing Address:
P. O. Box 7442, B30A
San Francisco, CA 94120·7442

415.973.7475
Fax: 415.973.5520
E·Mail: MAFv@pge.com

Via u.P.S. Next Day Air

Mr. Thomas Howard, Executive Director
STATE WATER RESOURCES CONTROL BOARD
1001 "I" Street
Sacramento, CA 95814-2828

Re:

Chili Bar Hydroelectric Project, FERC Project No. 2155
Request for Preparation of State Board Staff Record in Connection with
Pacific Gas and Electric Company's Petition for Reconsideration of the Water
Quality Certification for the Chili Bar Hydroelectric Project

Dear Mr. Howard:
Pacific Gas and Electric Company ("PG&E") has filed its Petition/or Reconsideration of
the Water Quality Certification for the Chili Bar Hydroelectric Project, Federal Energy
Regulatory Commission ("FERC") Project No. 2155. The Water Quality Certification was issued
by you on November 9,2012. As required by 23 California Code of Regulations § 3867(d)(9),
PG&E requests that the State Water Board prepare the Staff Record, if available, for the Water
Quality Certification in regard to PG&E's Chili Bar Hydroelectric Project which is designated as
FERC Project No. 2155. This request for the Staff Record is a necessary part of the Petition for
Reconsideration under the State Water Board's Regulations.
Any additional communications regarding this request should be directed to me at my
telephone number listed above.

Thank. you for your attention to this matter.

very~_,____-------__
atthew A. Fogelson
Law Department
MAF:bd

cc:

,

77 Beale Street, B30A
San Francisco. CA 94105·1814

Andrew H. Sawyer, SWRCB Asst. Chief Counsel- Water Rights & Tanks Branch,
Via u.P.S. Next Day Air
Mr. Les Grober, Division of Water Rights - SWRCB, Via u.P.S. Next Day Air
Ms. Erin Ragazzi, Division of Water Rights - SWRCB, Via u.P.S. Next Day Air

CERTIFICATE OF SERVICE
. On December 6,2012, I served a true and correct copy of the following document:
Pacific Gas and Electric Company's
Petition for Reconsideration
oftlte Water Quality Certification for tlte
Chili Bar Hydroelectric Project
on the following via UPS Next Day Air Delivery:

Mr. Thomas Howard, Executive Director
State Water Resources Control Board
1001 "f' Street
Sacramento, CA 95814-2828.

Mr. Robert Busby
Supervising Water Resources Control Engineer
Central Valley Regional Water Quality Control Board
11020 Sun Center Drive, Suite 200
Rancho Cordova, CA 95670-6114

Service was also completed by serving said document by U. S. Mail to all parties listed on the
Service List on file with the FERC Docket Office for FERC Docket No. P-2155.
I certify and declare under penalty of perjury under the laws of the State of California that
the foregoing is true and correct.
Executed in San Francisco, California on December 6,2012.

