STATE WATER RESOURCES CONTROL BOARD
RESOLUTION NO. 2010-0024

REQUEST FOR ABEYANCE IN PROCESSING THE WATER QUALITY CERTIFICATION
APPLICATION OF THE KLAMATH HYDROELECTRIC PROJECT

WHEREAS:
1.

The Klamath River, which runs from southeastern Oregon through Northern California,
suffers from impaired water quality, and its fish populations, including the federally listed
Coho salmon and other culturally and economically important species, have severely
declined compared to historic numbers.

2.

PacifiCorp owns and operates the Klamath Hydroelectric Project (KHP), located in both
California and Oregon, under Federal Energy Regulatory Commission (FERC) License
No. 2082, which expired on March 1, 2006.

3.

PacifiCorp has applied to relicense the KHP, and has applied to the State Water
Resources Control Board (State Water Board) under section 401 of the Clean Water Act
for certification that relicensing would meet state water quality standards.

4.

The 401 certification includes consideration of whether one or more KHP dams in
California should be removed to comply with water quality objectives or other
appropriate requirement of state law.

5.

Activities in Oregon over which the State of California has little or no impact influence
water quality on the Klamath River in California.

6.

There is a great deal of controversy regarding the impact of the KHP on the Klamath
River’s water quality and on its anadromous fisheries.

7.

Over the course of the FERC relicensing process, which began in late 2000, interested
state, tribal and local governments, non-governmental organizations, irrigators,
PacifiCorp, and other stakeholders have met to reach an agreement concerning whether
and how the KHP should be relicensed.

8.

These negotiations expanded to address a host of other water-related issues in the
Klamath River Basin, and have resulted in the signing of two separate but related
agreements: the Klamath Basin Restoration Agreement (KBRA) and the Klamath
Hydroelectric Settlement Agreement (KHSA), which both address activities in both
California and Oregon.

9.

The State Water Board strongly supports the resolution of longstanding disputes on the
Klamath River, both in California and in Oregon, and is pleased that an agreement
among a large number of diverse stakeholders has been reached.

10.

The KHSA and KBRA provide the potential for actions to improve water quality and
fisheries health not only in California but also upstream in Oregon. Many improvements
in Oregon could also improve water quality and fisheries health in California.

11.

The KHSA provides a framework for decision-making regarding removal of four KHP
dams on the Klamath River mainstem, and a framework for removal, if a decision to
remove the dams is reached.

12.

Federal and state resource agencies and a significant body of evidence suggest that
removing these dams could be an important component of improving Klamath River
water quality and fisheries’ health.

13.

Under the KHSA, the Department of the Interior will conduct further analysis of the
environmental impacts and economics of dam removal. Department of Fish and Game
will be the lead agency for analyzing removal of the KHP mainstream facilities under the
California Environmental Quality Act (CEQA).

14.

This analysis would also further the 401 water quality certification process.

15.

Interim measures described in the KHSA have the potential to mitigate conditions on the
Klamath that harm water quality and beneficial uses. The interim measures also provide
for studies and monitoring that will be important for improving water quality and
beneficial use protection on the Klamath River long-term.

16.

The KHSA provides timelines for implementation and key measurable steps, including:

17.

•

By March 31, 2012, the Secretary of the Interior will make a determination whether
dam removal will (1) aid in the recovery of the salmonid fisheries in the Klamath
River Basin; and (2) be in the public’s interest. 1

•

Federal legislation implementing the KHSA will be introduced within 90 days of the
February 18, 2010 effective date of the KHSA.

•

PacifiCorp will submit a request to the California Public Utilities Commission to
approve a rate increase for PacifiCorp customers.

•

The State of Oregon and California Department of Fish and Game will concur with
any Affirmative Determination within 60 days of its publication in the Federal
Register.

•

In the event of an Affirmative Determination, dam removal shall begin and end in
2020.

The KHSA may only be terminated if specific events contrary to the KHSA occur. The
State Water Board’s continued processing of PacifiCorp’s 401 water quality certification
is not an event that can trigger termination of the KHSA.

1

This decision is defined as the “Secretarial Determination.” An “Affirmative Determination” is a decision that
recommends dam removal, while a “Negative Determination” recommends against dam removal.
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THEREFORE BE IT RESOLVED THAT:
The State Water Board:
1. Will hold in abeyance PacifiCorp’s application for water quality certification for the
Klamath Hydroelectric Project until removal of the California mainstem facilities of the
Project, except as provided in Paragraphs 2 and 3.
2. Will immediately resume processing PacifiCorp’s application for water quality
certification if PacifiCorp fails to withdraw and resubmit an application that complies with
California Code of Regulations, title 23, sections 3833.1, 3855 and 3856 at least two
weeks before the one-year anniversary of a prior year’s submittal, or if the Executive
Director determines for any other reason that action is necessary to avoid a waiver of
water quality certification.
3. Will resume processing PacifiCorp's application for water quality certification 90 days
after the occurrence of any of the following, unless (i) the occurrence has been cured by
the end of the 90th day, or (ii) the Board acts to further extend the abeyance period by
the end of the 90th day:
•

Federal legislation implementing the KHSA is not introduced by June 18, 2010 (120
days after the effective date of the KHSA).

•

The California Public Utilities Commission disapproves the rate changes for
PacifiCorp customers.

•

The Secretarial Determination does not occur by April 30, 2012.

•

The Secretary of the Interior makes a Negative Determination.

•

A state does not concur within 90 days of publication of the Affirmative Determination
in the Federal Register.

•

Removal of the California facilities does not occur by the end of 2021, unless the
failure to remove the facilities occurs because the water year types in 2020 and 2021
were not conducive for removal under the Definite Plan, as defined in the KHSA.

•

Progress towards dam removal is delayed for more than two years, unless the
Executive Director makes a finding that there is good cause to believe that progress
will start again within six months.

•

Interim measures affecting California water quality are halted without concurrence by
the Executive Director.

•

A finding by the Executive Director that removal of the California facilities is unlikely
to proceed in a reasonably timely manner.
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4. May revisit or change this resolution at any time during a public meeting after due notice
to PacifiCorp and other parties to the KHSA.

CERTIFICATION
The undersigned Clerk to the Board does hereby certify that the foregoing is a full, true, and
correct copy of a resolution duly and regularly adopted at a meeting of the State Water
Resources Control Board held on May 18, 2010.
AYE:

NAY:
ABSENT:
ABSTAIN:

Chairman Charles R. Hoppin
Vice Chair Frances Spivy-Weber
Board Member Tam M. Doduc
Board Member Walter G. Pettit
None
None
Board Member Arthur G. Baggett, Jr.

Jeanine Townsend
Clerk to the Board
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