BEFORE THE STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

In the Matter of

Water Quality Certifieation for FERC Project No, 1121
Battle Creek Salmon And Steelhead Restoration Project

Phase 2

PACIFIC GAS AND ELECTRIC COMPANY’S
PETITION FOR RECONSIDERATION AND CLARIFICATION
OF THE WATER QUALITY CERTIFICATION
FOR BATTLE CREEK SALMON AND STEELHEAD RESTORATION
PROJECT PHASE 2

INTRODUCTION

On March 12, 2015, Pacific Gas and Electric Company (“PG&E”) filed a water quality
certification application with the State Water Resources Control Board (“State Water Board”) for
a Federal Energy Regulatory Commission (“FERC”) license amendment to implement Phase 2
of the Battle Creek Salmon and Steelhead Restoration Project (“Restoration Project”) at the
Battle Creek Hydroelectric Project No. 1121 (“Hydroelectric Project”). The Restoration Project
is the product of a voluntary Memorandum of Understanding (“MOU”) between PG&L, the
United States Department of the Interior - Bureau of Reclamation (“United States Bureau of
Reclamation™), California Department of Fish and Wildlife, United States Fish and Wildlife
Service and National Marine Fisheries Service, to reestablish naturally producing salmon and

steelhead habitat on Battle Creek and its tributaries.




The Restoration Project will restore approximately 42 miles of habitat in Battle Creek
and an additional 6 miles of habitat in its tributaries while minimizing the loss of clean and
renewable energy produced by the Hydroelectric Project. Habitat restoration will enable safe
passage for naturally produced salmonids and facilitate population growth and recovery in Battle
Creck and its tributaries, where anadromous salmonid fish species have declined. The
Restoration Project will benefit ESA-listed salmonids including Central Valley spring-run
Chinook salmon, state- and federally listed as threatened; Sacratmento River winter-run Chinook
salmon, state- and federally listed as endangered; and Central Valley steelhead, federally listed
as threatened. The restoration of a drought-resistant, spring-fed system like Battle Creek is
especially important to species such as winter-run Chinook salmon and spring-run Chinook
salmon, which are dependent on cool water temperatures during the summer months to limit pre-
spawn mortality, and improve survival of developing eggs and fry.

The MOU is a collaborative effort to restore this natural habitat while continuing the
production of the clean and renewable energy produced by the Hydroelectric Project. Thus, the
MOU identifies the measures comprising the proposed Restoration Project that were addressed in
the applicable environmental compliance and permitting processes; the roles and responsibilities
of each of the Parties; contingencies and limitations of the Parties; and the scope of proposed
FERC license amendment terms and conditions for the implementation of the proposed
Restoration Project. The State Water Board issued a water quality certification for Phases 1A
and 1B of the Restoration Project on December 9, 2008. Work on Phase 1A and 1B commenced
in 2010 and completion work will continue concurrent with Phase 2 activities.

On June 10, 2016, the Executive Director of the State Water Board, acting pursuant to

Section 401 of the federal Clean Water Act, 33 U.S.C. § 1341, issued a Water Quality




Certification for PG&E’s Battle Creek Salmon and Steelhead Restoration Project Phase 2, FERC
Project No. 1121 (*401 Certification™). Although this final 401 Certification resolves some of
PG&E’s prior comments and concerns regarding the draft turbidity condition, PG&E has
identified issues of concern regarding the final conditions of this 401 Certification.
Consequently, PG&E is filing this Petition for Reconsideration And Clarification (“Petition”),
pursuant to Title 23 of the California Code of Regulations, § 3867(c). This Petition is necessary
to protect PG&E from possible compliance issues due to a lack of clarity in the terms and
conditions of the 401 Certification. At this time, PG&E respectfully requests that this Petition be
held in abeyance under Title 23 of the California Code of Regulations, § 3869(c).
1. NAME AND ADDRESS OF PETITIONER

Annette Faraglia

Chief Counsel

Law Department

PACIFIC GAS AND ELECTRIC COMPANY

77 Beale Street, B30A

San Francisco, CA 94105

Telephone: (415) 973-7145

Facsimile: (415) 973-5520

E-Mail: arf3@pge.com

IL SPECIFIC ACTION OF THE STATE WATER BOARD

On June 10, 2016, the State Water Board’s Executive Director issued the 401
Certification for PG&E’s Battle Creek Salmon and Steelhead Restoration Project Phase 2, FERC
Project No. 1121, a copy of which is attached hereto. (Attachment A.) The State Water Board
staff made a draft condition regarding turbidity requirements available to PG&E for comment
prior to the Executive Director’s action issuing the 401 Certification. Despite the progress that
was made to address concerns with the draft turbidity condition, PG&E has identified some
issues of concern in final conditions that were not made available to PG&E prior to the
finalization of the 401 Certification. PG&E is filing this Petition of the final 401 Certification so
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that work can continue on the Restoration Project while communications with the State Board
staff to seek clarity of the conditions and potential outcomes commence.
1II. DATE ON WHICH THE STATE WATER BOARD ACTED

The date of the State Water Board’s action is June 10, 2016. PG&E is filing this Petition
on July 11, 2016, in compliance with the 30-day deadline for filing this Petition with the State
Water Board set forth in California Code of Regulations, title 23, section 3867(c).

1V.  STATEMENT OF REASONS WHY THE ACTION WAS INAPPROPRIATE OR
IMPROPER

The 401 Certification contains conditions that are vague and impractical, and may serve
as a hindrance to the effective operation of the Hydroelectric Project, as discussed below.
Therefore, PG&E must file this Petition and respectfully requests that this Petition be held in
abeyance under California Code of Regulations, title 23, section 3869(c).

Although PG&E recognizes that the State Water Board was not a party to the MOU,
PG&E anticipated that the State Water Board would incorporate the agreements made in the
MOU into the 401 Certification without amending the roles and responsibilitics of the parties to
the MOU. However, in their issuance of the 401 Certification for Phase 2, the State Water Board
has effectively disregarded and acted inapposite to the terms of the MOU by shifting the
implementation of instream flow requirements to PG&E before the facilities are completed and
before other parties to the MOU have met their commitments. PG&E would therefore be
required to incur the operational, compliance, and environmental risks associated with operating
facilities before they are completed, tested, accepted, and transferred to PG&E.

V. APPLICABLE LAW FOR THE PETITION TO RECONSIDER
An order to amend a FERC license may not be issued without a Section 401 certificate or

a waiver from the State’s agency responsible for water quality compliance. (33 U.S.C. §




1341(a)(1).) The conditions contained in the State’s 401 certificate become part of the new
license issued by FERC, (33 U.S.C. § 1341(d).) If FERC determines that conditions of the
State’s 401 certificate are beyond the state’s authority under the Clean Water Act, FERC may
deny the issuance of the license altogether. (See American Rivers Inc. v. Federal Energy
Regulatory Commission 129 F.3d 99, 111 (2d Cir. 1997).

States may place “conditions on a water quality certification that are necessary to assure
that the applicant will comply with effluent limitations, water quality standards... and with ‘any
other appropriate requirement of State law.” ” (PUD No. I of Jefferson County v. Washington
Department of Ecology 511 U.S. 700, 712 (1994); and 33 U.S.C. § 1341(d).} Additionally, the
conditions and limitations included in the certification may address the permitted activity as a
whole, not just the discharge itself. (PUD No. 1 of Jefferson County, supra, 511 U.S. at 712.)
Nonetheless, the U.S. Supreme Court has found that a state’s Section 401 certification authority
is “not unbounded.” (/bid.) Pursuant to 33 U.S.C. § 1341(d), “[t]he State can only ensure that
the project complies with ‘any applicable effluent limitations and other limitations, under {33
U.S.C. §§ 1311, 1312] or certain other provisions of the Act, ‘and with any other appropriate
requirement of State law.”” (PUD No. 1 of Jefferson County, supra, 511 U.S. at 712.) Therefore,
requiring measures that are infeasible is beyond the State Water Board’s authority because an
infeasible measure stands in direct conflict with an applicant’s ability to comply with appropriate
laws. Additionally, a court will not uphold an agency’s action that is arbitrary, capricious,
lacking in evidentiary support or an abuse of discretion. (California Association of Sanitation
Agencies v. State Water Resources Control Board 208 Cal. App. 4th 1438, 1453 (2012).)
Factual findings must be supported by competent evidence, and where such evidence is lacking

or compromised, such findings are not supported and thus, are arbitrary. (/bid.)




The State Water Board should review the 401 Certification conditions identified in this
Petition to evaluate the necessity and feasibility of the conditions and to ensure that PG&E is
able to comply with the conditions and relevant law. Conditions that are not supported by the
evidence are arbitrary and capricious and beyond the State’s authority, and thus the State Water
Board should amend or delete these measures from the 401 Certification as appropriate.

VI. MANNER IN WHICH THE PETITIONER IS AGGRIEVED

PG&E is concerned with certain conditions incorporated in the Battle Creek 401
Certification. Such conditions include requirements that are infeasible, expands commitments
PG&E made in the MOU, and are likely to obstruct the efficient operation of the Baitle Creek
Hydroelectric Project. Accordingly, PG&E requests modifications to, and clarification of, the

conditions as detailed below.

A. Condition 1.

Condition 1 requires PG&E to implement minimum instream flows specified in Table 1
of the 401 Certification “after completion of construction of the facilities necessary to release
and measure the flows.” (401 Certification, p. 5.) PG&E must also make all reasonable efforts to
meet the minimum instream flows specified “[o]nce the facility modifications necessary to
release the new flows are complete... even if measurement devices or other ancillary facilities
are still under construction.” (401 Certification, p. 5.)

This condition is impractical. PG&E must be able to measure flows in order to comply
with flow requirements, and this is not possible if measurement devices are still under
construction. Additionally, the construction of Phase 2 does not include the construction of new
release facilities, but instead includes the construction of new fish passage facilities by the

United States Bureau of Reclamation according to the requirements of the MOU. Importantly,




completion of the construction is marked by the Restoration Project partner’s testing and
PG&E’s acceptance of the facilities. Testing ensures that the constructed facility is complete per
the design and specifications and meets the operating and performance criteria. It is improper
and premature for PG&E to implement the specified minimum instream flows where Restoration
Project partners have not completed final testing and acceptance of the new facility. This testing
by the Restoration Project partners and acceptance by PG&E marks the final “completion” of a
facility’s construction and documentation that it operates as the design intended — not the
cessation of construction.

For these reasons, the requirement to implement the specified minimum instream flows
“after completion of construction...even if measurement devices or other ancillary facilities are
still under construction” should be modified to clarify that PG&E’s stated interpretation is
correct, specifically that completion of the Restoration Project partner’s testing, and PG&E’s
acceptance, is the legal equivalent of the final “completion of construction” for purposes of the
401 Certification.

B. Table 1, Footnote 4.

The language in Footnote 4 of Table 1 of the 401 Certification increases the required
flow release compared to what is agreed to and established in the multi-agency MOU." In the
event that the inflow at North Battle Creek Feeder (“NBCF”) is below the instream flow
requirement, the re~wording of Footnote 4 requires PG&E to make up for the deficient flows by
“... if necessary, releas[ing] enough water from the junction box of the Volta 2 Powerhouse

tailrace to satisfy the minimum instream flow requirement.” (401 Certification, p. 6.) Sucha

' PG&E understands that the State Water Board is not a party to the MOU. However, the Restoration Project is
undertaken per the MOU and it is reasonable to expect that the 401 Certification be in concert with the purpose and
intent of the MOU.




requirement may necessitate PG&E to spill from the manually-operated Battle Creek Spillway
(“BCS”) 11 downstream that will reduce the total inflow to South Powerhouse, which may put
flows below the threshold required for it to operate, resulting in a forced outage. A multi-year
project would be required to automate the system to meet this condition, and it would need to be
integrated with the Restoration Project gate modulation system at NBCF. Additionally, PG&E
has no compliance gauge to measure releases from BCS 11 for the purpose of supplementing
flows as the instream flow compliance gauge associated with the NBCF as the gauge is upstream
of BCS 11. PG&E requests that the State Water Board modify the language of Table 1 Footnote
4 to the exact language used in the MOU. Accordingly, PG&E requests that Footnote 4 read as
follows:

On occasion the release is not attainable due to the quantity of inflow

reaching the dam. Additional flows to the North Battle Creek Feeder

Diversion Dam reach are occasionally received from the junction box of

the Volta 2 Powerhouse tailrace and Cross-Country Canal a short distance

downstream.

C. Condition 4,

Condition 4 requires PG&E to file a Gauging Plan with the Deputy Director within six
(6) months of license issuance, (401 Certification, p. 7.) Condition 4 is not feasible as it requires
PG&E to file this information approximately three (3) years sooner than the current Restoration
Project schedule permits. While the Gauging Plan must include details of how PG&E will
measure and record minimum instream flows, not all gauge locations or other plan details can be
properly ascertained until the Restoration Project facilities are complete. Article 406 of the
FERC License for the Restoration Project (*License™) also requires PG&E to provide similar
information in a Facility Monitoring Plan, including addressing gauging requirements; however,
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License Article 406 requires the Facility Monitoring Plan to be filed within ninety (90) days of
the project completion. PG&E respectfully requests that the State Water Board amend this
condition to align with the Interim Facility Monitoring Plan FERC approved for development, in
consultation with the resource agencies, by the end of 2016

D. Condition 5.

Condition 5 requires PG&E to provide written notification to the Deputy Director thirty
(30) days prior to temporary modifications of the minimum stream flow requirements due to
required facility maintenance or modifications. (401 Certification, p. 7.) PG&E agrees that the
Deputy Director should be notified of any necessary temporary modifications of the instream
flow, but asserts that the 30-day prior notice cannot be complied with in all instances. While
Condition 6 lists some circumstances where 14-day advance notice is applicable and notes that
prior notification may not be possible due to unforeseeable events, Condition 5 does not include
such an acknowledgment. Condition 5 should be modified to acknowledge that circumstances
might arise where prior notification is not possible or practical.

Additionally, Condition 5 prohibits PG&E from implementing the temporary modification
described in the notification upon an objection of the Deputy Director, even where Condition 5
notes that the temporary modifications occur due to “reguired facility maintenance or
modifications.” (401 Certification, p. 7.) (Emphasis added.) No direction is given on what
grounds the Deputy Director may object even where the condition acknowledges the facility
maintenance or modification causing the temporary modification of instream flows are required.
As discussed above, the State Water Board cannot require a condition that is not feasible. An

infeasible condition will prevent the applicant (in this instance PG&E) from complying with

2 gee FERC’s June 3, 2016 letter to PG&E, attached hereto as Attachment B



effluent limitations, water quality standards, or with any other appropriate requirement of State
law, and is therefore beyond the scope of the State’s authority. (See PUD No. 1 of Jefferson
County, supra, 511 U.S. at p. 712.) For these reasons, PG&E respectfully requests that Condition

5 be modified as follows:

er-modifications—Notifieation-shall-be-provided-at-least 30-daysprior-to
implementation—of the —temperary—medifieations When possible the

Licensee shall notify the Deputy Director prior to any temporary stream

flow modification and shall include information on the type, extent, and
duration of the repairs and anticipated effect on minimum instream flows.
In all instances, the Licensee shall notify the Deputy Director within 48

hours of any temporary stream flow modification. Fhe-Lieensee-shall-net

E. Condition 6.

For clarification purposes, PG&E respectfully requests that the State Water Board modify
subsection (c¢) of Condition 6 to include the need to protect employee safety so that it reads: “A
change in operation becomes necessary to protect public or employee safety...”

F. Condition 7.

Condition 7 states that PG&E must comply with “Mitigation Measures 1-16, 19-20, 29-

33, and 40-42 as applicable to Phase 2 of the Restoration Project...” (401 Certification, p. 7.)
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PG&E appreciates the qualification that the mitigation measures that must be complied with are
“applicable to Phase 2 of the Restoration Project,” however, PG&E requests further clarification
and assurance that the mitigation measures apply only during Restoration Project activities, and
not to PG&E’s ongoing operation and maintenance activities.

G. Condition 9.

Condition 9 requires Phase 2 of the Restoration Project to comply with the Construction
General Permit. (401 Certification, p. 8.) To clarify that the United States Bureau of
Reclamation will be obtaining the Construction General Permit, PG&E respectfully requests that
Condition 9 be amended as follows:

Notwithstanding any more specific conditions in this certification, Phase 2

of the Restoration Project shall comply with the Construction General

Permit as obtained by the United States Bureau of Reclamation.

H. Condition 11.

Condition 11 requires that all equipment be “washed prior to transport to the Project site
and must be free of sediment, debris and foreign matter” and that “[a]ll equipment used in direct
contact with surface water...be steam cleaned prior to use...” (401 Certification, p. 9.) PG&E
interprets this condition to only apply to equipment used for Restoration Project construction
activities, not equipment used for ongoing operation and maintenance of the Hydroelectric
Project. Furthermore, equipment that remains in the watershed does not contain “foreign matter”
and it is, therefore, unnecessary to steam clean this equipment before each use. Other methods
can be employed to prevent the spread of aquatic invasive species (e.g. drying the equipment for

a period of time). Accordingly, PG&E respectfully requests that Condition 11 be modified to
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clarify that for equipment housed within the same watershed, alternative cleaning practices may
be implemented.

VII. SPECIFIC ACTION OF THE STATE WATER BOARD REQUESTED BY THE
PETITIONERS

PG&E respectfully requests that the 401 Certification be modified and clarified in the
manner described in Section VI above. PG&E further requests that this Petition be held in
abeyance.

VIIL. LIST OF INTERESTED PARTIES

The United States Department of the Interior — Bureau of Reclamation is known to have

an interest in the subject matter of the Petition.

IX. STATEMENT THAT COPIES OF THIS PETITION HAVE BEEN SENT TO THE
REGIONAL WATER BOARD

A true and correct copy of this Petition for Reconsideration was sent, via U.P.S. Next Day
Air, on July 11, 2016, to the Central Valley Regional Water Quality Control Board at the
following address:

Pamela Creedon

Exectutive Officer

Central Valley Regional Water Quality Control Board
364 Knollcrest Drive, Suite 205

Redding, CA 96002

X. SUMMARY OF THE MANNER IN WHICH THE PETITIONER

PARTICIPATED IN ANY PROCESS LEADING TO THE ACTION IN
QUESTION
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PG&E has previously expressed its concerns to the State Water Board regarding one of

the draft 401 Certification conditions regarding turbidity requirements. The other conditions

were not available for PG&E to review and consider before the 401 Certification was finalized

by the Executive Director.

Dated: July 11,2016

Respectfully submitted,

By: TRACY J. EGOSCUE
COUNSE o?&r

< N

Tracy J. EgosCue

EGOSCUE é} GROUP

3777 Long Beach Blvd., Suite 280
Long Beach, CA 90807
Telephone/Fax: (562) 988-5978
E-Mail: tracy@egoscuelaw.com

Annette Faraglia

Chief Counsel

Law Department

PACIFIC GAS AND ELECTRIC
COMPANY

77 Beale Street, B30A

San Francisco, CA 94105
Telephone: (415) 973-7145
Facsimile: (415) 973-5520
E-Mail: arf3@pge.com
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Attachment A

Battle Creek Restoration Project
Phase 2
401 Certification




STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

in the Matier of Water Quality Certification for the

BATTLE CREEK SALMON AND STEELHEAD
RESTORATION PROJECT PHASE 2

FEDERAL ENERGY REGULATORY COMMISSION PROJECT NO. 1121

SOURGE: Battle Creek

COUNTIES: Shasta and Tehama

WATER QUALITY GERTIFICATION FOR FEDERAL PERMIT OR LICENSE
BY THE EXECUTIVE DIRECTOR:

I Background and Pfoiect.[)_.g‘s_c[!g tion

Pacific Gas and Electric Company (PG&E or Licenseg) filed a water quality certification
(certification) application with the State Water Resources Control Board (State Water Board) on

- March 9, 2016 for a Federal Eriergy Regulatory Commigsion (FERC) license amendment to
implement Phase 2 of the Battie Creek Salnion and Steelhead Restoration Project (Restoration
Project). The Restoration Project is a joint proposal by PG&E, the United States Department of
the Interior — Bureau of Reclamation (Reclamation), California Departnient of Fish and Wildiife
(CDFW), United States Fish and Wildlife Service (USFWS) and Natianal Marine Fisheries
Service (NMFS), to reestablish naturally producing salmon and steelhead habitat on Battle
Creek and its tributaries (F[gure 1).

The Restoration Project will reestablish approximately 42 miles of Chinook salmon and
steethead habitat in the north and south forks of Battle Creek, plus an additional six miles of
habitat on its tributaries. Habitat restoration will restore ecological processes that will allow safe
passage for naturally-producing salmonids and facilitate their growth and recovéry within the
restoration area and the Sacramento River. Restoration will be accomplished primarily through
the modification of the existing Battle Creek Hydroelectric Project (Hydroelacttic Project, FERC
Project No. 1121) facilities and operations, including instream flow releases. Facility and
operational modifications are designad to meat habitat improvement goals without excessive
loss of renewdble elactric generation. Specifically, the Restoration Project is intetided to
benefit: Central Valley spring-run Chinook salmon, state and federally listed as threatened;
Sacramento Rivet winter-run Chinook salmon, state and federally listed as endangered; and
Central Valley steelhead, staté and federally listed as threatened.

The Restoration Project includes modifications to facilities at ning dam sites located on the north
and south forks of Battle Creek and its tributaries. This certification covers the madifications to
the Hydroelectric Project from the Restoration Project elemenis only, not the entire
Hydroelectric Project. The State Water Board will review the Hydroelectric Project's effects on
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water quahty and beneficial uses as part of its certification of the entire Hydroelectric Project as
part of the FERC relicensing process. The FERC license for the Hydroelectric Project expires in -
2026.

The Rastoration Project is heing implemented in phases, each with independent ecological and
ervironmental benefits. Phases 1A anid 1B of the Restoration Project were approved under a
certification issued by the State Water Board on December 9, 2008. The work assaciated with
Phases 1A and 1B of the Restoration Project commenced in early 2012 and will continue
concurrent with Phase 2 activities. '

PG&E s application for certification covers Phase 2 of the Restoration Praject, Phase 2 includes
completion of the remaining Restoration Project improvements including the removal of:
Coleman Diversion Dam; Lower Ripley Creek Feeder Diversiorr Dam; Soap Creek Feeder
Diversion Dam; and South Canal/South Diversion Dam.

L Regulatory Authority
Water Quality Certification and Related Authorities

The federal Clean Water Act (33 U.S.C. §§ 1251-1387) was enacted “tq restore and maintain
the chemical, physical, and biological integrity of the Nation's waters.” (33 U.S.C. § 1251(a) )
Section 101 of the Clean Water Act (33 U.S.C. § 1251 (g)) requires federal agencies to “go-
operate with the State and local agencies to develop comprehensive solutions to prevent,
reduce and eliminate pollution in concert with programs for managing water resources.”

Section 401 of the Clean Water Act (33 U.S.C. §1341) requires every applicant for a federal
license or permit which may result in a discharge into navigable waters to provide the licensing
or permitting federal agency with certification that the project will be in compliance with specified
provisions of the Clean Water Act, including water quality standards and implementation plans
promulgated pursuant to section 303 (33 U.S.C. § 1313). Clean Water Act section 401 directs
the agency responsible for certification to prescnbe effluent limitations and other limitations
necessary to ensure compliance with the Clean Water Act and with any other appropriate
raquirement of state law. Section 401 fuither provides that state certification conditions shall
become conditions of arty federal license or permit for the project. The State Water Board is
designated as the state water pollution control agency for all purposes stated in the Clean Water
Act and any other fedéral act. (Wat. Code, § 13160.) The State Water Board's Executive
Director has been delegated the authority to issue a decision on a certification gpplication. (Cal.
Code Regs., tit. 23, § 3838, subd. (a).)

PG&E filed a certification application for the Project with the State Water Board on

March 12; 2015, On Marth 9, 2018, PG&E withdrew and resubmitted its certification application
for the Project. On July 1, 2015, the State Water Board provided public notice of the application
pursuant to California Code of Regulations, title 23, sectioh 3858 by posting information
describing the Project on the State Water Board’s websjte. No comments were received. The
Central Valley Regional Water Quality Control Board {Central Valley Regional Water Board)
Redding Office was consulted on the contents of this certification on March 7, 2016 and
comments were incorporated into the cértification conditions.

A Biological and Essential Fish Habitat Assessment (BA) was developed by the Licensee for
each phase of the Restoration Project. Based on the BA, NMFS issued a Biological Opinion
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{BO) for Phases 1A and 1B of the Restoration Project on July 21, 2009 and April 27, 2010,
respectively. It is anticipated that NMFS will issue a BO based on the most current BA for
Phase 2 of the Restoration Project hefore construction aclivities begin.

Water Quality Control Plans and Relfated Authorities

Thé California Regional Water Quality Control Boards adopt, and the State Water Board
approves, water quality contro plans (basin plans) for each watershed basin in the State. The
basin plans des:gnate the beneficial uses of waters within each watershed basin, and water
quality objectives designed to protect those uses pursuant to section 303 of the Clean Water
Act. (33 U.S.C. § 1313.) The beneficial uses together with the water quality objectives that are
contained in the basin plans and state and federal anti-degradation requirements constitute
California’s water quality standards.”

The Central Valley Regional Water Quality Control Board (Central Valley Regional Water Board)
adopted, and the State Water Board and the United States Environmeantal Protection Agency
approved, theé Water Quality Control Plan for the Central Valley-Sacramento and San Joaquin
River Region (Basin Ptan). The Basin Plan identifies existing beneficial uses for Battie Creek
and its tributaries as: irrigation; stock watéring; poweér; contact recreation; canoeing and rafting;
non-contact récreation; warm and cold freshwater habitat; told migration; warm and cold
spawning; and wildlife habitat.

Construction General Permit

The State Water Board has adopted a Construction General Permit, which is required for
activities that disturb one or more acres of soil (Construction General Permit; Water Quality
Order 2009-0009-DWQ and National Pollutant Discharge Elimination System No. CAS000002,
as amended by Order No. 2010-0014:DWQ and Order No. 2012-0008-DWQ). Construction
activities subject to the Construction General Permit include clearing, grading and disturbances
to the ground such as stockpiling or excavation, but do not include regular maintenance
activities performed to restore the original line, grade, or capacity of a facility. The Construction
General Pérmit was used for portions of Phases 1A and 1B of the Restoration Project, and it is
expected tha,t it will be used similarly for Phase 2 of the Restaration Project.

Caﬂfomfa Enwronmentaf Quahtv Act

The State Water Board prewousiy certified the adequacy of the Battle Creek Salmon and
Steelhead Restoration Project Final Environmental Impact Statement/ Environmental Impact
Report (July 2008) (State Clearinghouse No. 2000042043) (Final EIS/EIR) on

September 19, 2006. The Final EIS/EIR addresses impacts and mitigation for the entire -
Restoration Project including the Phase 2 portion. No subsequent or supplemental
environmental impact report is required under California Code of Regulations, title 23, section
15162, California Environmental Quality Act (CEQA) findings fot the Restoration PrOJec{ are
detailed in Altathment A of this document. Mitigatiorr measures applicable to Phase 2 activities
are incorporated as énforceable conditions of this certification.
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L. Conclusion

The State Water Board reviewed and considered fthe plans and project description provided by
PG&E, Final EIS/EIR, Basin Plan, éxisting water quality conditions and Project-related
controilable factors.

In order to ensure that Phase 2 of the Rastoration Project operates to meet water quality
standards as anticipated, and to ensure that Phase 2 of the Restdration Project will continue to
meet state water quality standards and other appropriate requirements of state law over its
lifetime, this certification imposes conditions regarding monitering, enforcement, and potential
future revisions. Additionally, California Code of Regulations, title 23, section 3860 requires
imposition of certain maridatory conditions for all certifications, which are included ih this
certification. With the conditions and limitations imposed under this cerification, Phase 2 of the
Restoration Project will be protective of state water quality standards and other appropriate
requirements of state law,

All documents and gther information that constitute the public record for Phase 2 of the
Restoration Project shall be maintained by the Division of Water Rights artd shall be available
for public review at the following address: State Water Resources Control Board, Division of
Water Rights, 1001 | Street; Sacramento, CA 95814.
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ACCORDINGLY, BASED ON ITS INDEPENDENT REVIEW OF THE RECORD, THE STATE
WATER RESOURCES CONTROL BOARD CERTIFIES THAT THE BATTLE CREEK
SALMON AND STEELHEAD RESTORATION PROJECT PHASE 2 will comply with sections
301, 302, 303, 306 and 307 of the Clean Water Act, and with applicable provisions of state law,
provided that Pacific Gas and Electric Company complies with the following terms and
conditions:

CONDITION 1. The minimum instream flows specified in Table 1 shall be Implemented after
completion of constrliction of the facilities necessary to release and measure the flows. Once
the facility modifications necessary to release the new flows are complets, the Licenses shall
make all reasonable efforis to mest the rhinimum instream flows in Table 1, even if
measurement devices or other ancillary facilities aré still under construction. The Licensee shall
riofify the Deputy Director as soon as possible if minimum instream flows are not being released
within six months of the completion of fiow release fagcilities. This notification shall include
inférmation on why the minimum instream flows are not being met, what steps-will be taken to
provide the minimlm instream flows at that location, and the timeline for the construction of
measurement devices or other ancillary facilities that are hindering the releass, or the initiation

~ of, the minimum instream flows in Table 1. The Licensee shall immediately implement the
minimum instream flows specified in Table 1 if the Deputy Director makes such a determination
upon review of the information provided in this notice.

CONDITION 2. To prevent adverse effects of rapid changes in regulated stream flow that are
inconsistent with the natural rate of change in stream flow, the Licensee, when returning the
North Battle Creek Feeder (NBCF), Cross Country Canal (CCC), Eagle Canyon Ganal (ECC),
1nskip Canal (IC), and Coleman Canal (CC) back to service following forced or scheduled
outages where the flow that had been available for diversioh into the water conveyance fagility
had instead been teleased to the natural stream channel, shall divert water from the natural
stream channel back into the water conveyance facility at a target ramping rate in the natural
stréam channet of 0,1 feet per hour (fthour). Compliance with thé target ramping rate will be
met if at least 75 percent of the actual incremental ¢ghanges in flow is less than or equal to the
spec;hed ramping rate, and all of the actual incremental changes in flow are less than 15Q
pefrcent of the specified ramping rate.

This ramping rate shall not apply on the South Fork of Battle Creek (IC, CC) when flows in the
South Fork of Battle Creek are greater than 460 cublc feet per second (¢fs). In addition, with
the concurrence of the CDFW, NMFS, and USFWS, the Licensee may develop and submit for
approval by the State Water Board Deputy Director for Water Rights (Deputy Director) threshold
flows for @ny of the above-referenced locations (NBCF, CCC, ECC, IC CC) at which the
ramping rate restriction would no longer apply. ‘

CONDITION 3. All minimum stream flows are the moving, seven-day avarage of the mean daily
flow. Individual mean daily flows may be less than the required minimum stream flow. The
instantaneous, 15-minute stream flow shall be at least 90 percent of the required minimum
stream flow. No ramping is required when changing between required monthly minimum
streamflows.
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Table 1: Post Phasé 2 Minimum Instream Flow Releases Below Dams in North and South
Forks of Battle Creek

Minimum Instream Flow Releases by Month (cfs})

| JAN ] FEB | MAR | APR [ MAY | JUN | JyL | AUG | sEP | oCT | Nov | DEC
N°’thF°"kBattle . R

North Batltle
Qreek Resarvoir 0 0 0 03 | 03 | 03 | 063 |03 ) 03|03 0 0
Dam’ )

'g:g:r'vgifbamz 03 | 03 |03 {0303 03|03 |03 032103/ 03] 03
Al Smith ) \ X 5 ; \ \ X \ . ; .

Diversion Dam

'é‘if;“r”sf‘gn b | 3| 3 | 3 | 3| 3|3 |3 |33 |33 3

North Batile
Creek Feeder - 88 88 88 &7 47 47 47 47 A7 47 47 48
Diversion Dam® . ,

Eagle Canyon . _ _
Dwersmn Dam 45 46 46 48 35 35 35 35 35 | 35 a5 48

South Diversion

Dam Facllity removed; no instream flow reguirement

nskip Diversion | g5 | 86 | 85 | 61 | 40 | 40 | 40 | 40 | 40 | 40 | 40 | 86

Coleman

Diversion Dam Facility removed; no instréam flow requirement

Asbury Diversion 5
Dam

Notes;

1. To be measured at the existing weir below the dam.

2. Seepage or a controlled release may accaynt for this flow.

3. As this release is madé from the canal, it will not be required when flows are not being dlverted from
North Fork Battle Creek.

4. In the event that the inflow is below the instream flow requirement, the Licensee shall pass all inflow

from upstream, and if necessary, release enough water from the junction box of the Volta 2

Powerhouse tailrace to satigfy the minimum instream flow requirement.

Release requirement is met by water released from dam and from Eagle Canyon Springs.

The instream flow shall be the total inflow in South Fork Battle Creek upstream of the South

Powerhouse at times when the total inflow is less than the minimum instream flow for the inskip

Diversion Dam specifted in Table 1.. ,

@ o
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CONDITION 4. Within six months of license issuance, the Licensee shall file a Gayging Plan
with the Deputy Director for approval. The Deputy Director may require modifications as part of
the approval. The Gauging Plan shall include detalls of how the Licensee will measure and
recaord minimum instream flows in order to demonstrate compliance with the flow requirements
included in Table 1 of Condition 1. At a minimum the Gauging Plan shall include the: location
of each gauge that will be used to demonstrate compliance; type of gauge to be installed at
each location; operations ahd maintenance schedule for the gauges, including rating; manner
and frequency the data will be recorded; and how the gauging data will be made available to
the public.

CONDITION &. The Licensee shall provide written notification to the Deputy Director when
temporary modifications of the minimum stream flow requirements listed in this certification will
occur due fo requiréd facility maintenance or modifications. Notification shall be provided at
least 30 days prior to implementation of the temporary modifications and shall include
information on the type, extent, and duration of the repalrs and anticipated effect on minimum
instream flows. The Licensee shall not vary from the minimum instream flow requirements if the
Deputy Director objects to the temporary modification described in the notification.

CONDITION 6. Flow requ:rements of this certification are subject to temporary modification if
required by any of the following circumstances:

-a) Equipment malfunction, emergency congitions or law enforcement activity, or critical
electric system emergency beyond the control of the Licensee; -
b} A change in operation becomes necessary to comply with an order issued by the
Division of Dam Safety; '
¢) A c¢hange in operation becomes neceéssary o protect public safety; or
d} A change in operation is requested by CDFW to protect fish and wildlife.

Prior to any temporary modification in the flow requirements, the Licensee shalf provide 14 days
advance notification to the Deputy Ditector. If advance notification is not possible because an
svent is unforeseeable, the Licensee shall notify the Deputy Director immediately but no later
than 48 hours from the time that any temporary modification has o¢curred. If the temporary
mobdification to the flow requirements is still in effect, the Licensee shall provide, with the
notification, information on the anticipated duration of the temporary modification and the plan to
return to the required flows. Within 30 days of the temporary modification under this condition,
the Licensee shall file a report with the Deputy Director that provides details on the event that
caused the flow modification and what actions the Licensee pians to implement ta prevent the
flow modification in the future, if feasible. If the actions in the report require a permanent
ohange t6 Phase 2 of the Restoration PmJect then beputy Director approval is required prior to
implementation of that change.

CONDITION 7. The Licensee shall comply with Mitigation Measure_s 1-16, 19-20, 29-33, and
40-42 as applicable to Phase 2 of the Restoration Project, identified in the Califorria
Environmental Quality Act Findings and Mitigation Monitaring and Reporting Plan for the Baitle
Creek Salmon and Steelhead Restoration Project (Attachment A). The Licenses shali be
respaonsible for implementation of these mitigation measures even if the mitigation msasures are
directed to Reclamation. Violation of the conditions of this certification, including Attachment A,
may subject the Licensee to enforcement actions, ingluding adriinistrative civil liahility under
Water Code section 13385,
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CONDITION 8. Notwithstanding any more spécific conditions in this certification, Phase 2 of the
Restoration Project shall be operated in a manner consistent with ail water quality standards
and implementation plans adopted or approved pursuant to the Porter-Cologne Water Quality
Control Act or section 303 of the Clean Water Act. The Licensee must take all reasonable
measures to protect ihe beneficial uses of Battle Creek and associated tributaries.

CONDITION 9. Notwithstanding any more specific conditiohs in this certification, Phase 2 of the
Restoration Project shall comply with the Construction General Permit.

CONDITION 10. Restoration Project construction activities shall not cause an increase in
turbidity downstream of the Project area greater than those identified in the Basin Plan. Waters
shall be free of changes in turbidity (due to Restoration Project construction activifies) that
cause nuisance or adversely affect beneficial uses. Increases in turbidity shall not exceed
background levels (natural turbldity measured in Nephelometric Turbidity Units [NTU] prior to
the start of Restoration Project construction activities) by more than the thresholds identified
below and as outlined in the Basin Plait.

Background Level or Downstream Turbidity

Natural Turbidity , (after starting construction)

Less than 1 NTU Total turbidity shall not exceed 2 NTU

Botween 1and 5NTU "~ | Increases shall not exceed 1 NTU

Between 5 and 50 NTU Increases shall not exceed 20 percent

Betwesn 50 and 100 NTU Increases shall not exceed 10 NTU '
| Greater than 100 NTU Increases shall not exceed 10 percent

Standard turbidity limits may be eased during in-water working periods to allow ari increase over
the background turbidity of up fo 15 NTU as measured in surface waters at a location no more
than 500 feet downstream ftom the working area. For in-water working periods, turbidity shall
not exceed 15 NTU over background turbidity, using an averaging period of four consecutive
hours. Alterndte averaging periods, monitoring ldeations, or monitoring frequencies may be

~ applied provided that the alterrnative is approved in writing by the Deputy Director.

Monitoring shall occur every hour during Restoration Project construction activities in Battle
Creek or the affected fributaty during in-water Restoration Project construction activities. If
monitoring shows that turbidity downstream of Restoration Project construction activities has
exceeded the specified turbidity levels outlined in this condition, construction will cegse and the
violation will be reported immediately to the Deputy Director and the Centraf Valley Regional
Water Board's Executive Qfficer (Executive Officer). Construction may not re-commence
without the permission of the Deputy Director. :

By the end of each month during the Restoration Project Phase 2 construction period, the
Licensee shall provide State Water Board staff with electronic monthly reports of the turbidity
sampling recotds collected as part of Phase 2 of the Restoration Project construction activities
performed for the previous month. The report shall include infarmation on how background
turbidity was established, a map of the locations where background and compliance turbidity
samples were collected, information on why these locations wefe selected, and quality
control/assurance documentation for the furbidity measutements/results.
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Similar to CEQA mitigation measures, the Licensee shall be responsible for mplementatlon of -
this condition even though, per the Restoration Project Memorandum of Understandlng
~ Reclamation will perform the construtction monttorlng and reporting.

CONDITION 11. All ejuipment must be washed ptior to fransport to the Project site and must
be free of sediment, debris and foreign matter. All equipment used in direct contact with surface
water shall be steam cleaned prior to use and, if applicable, shall usé non-toxic hydraulic fiuid.
All equipment using gas, oil, hydraulic fluid, or other petroleum products shall be inspected for
leaks prior to use and shall be monitored for [eakage. Stationary equipment (e.9., motors,
pumps, generators, etc.} shall bie positioned over drip pans or other types of containment. Spill
and containment equipment {e.g., cil spill booms, sorbent pads, etc.) shall be maintained onsite
at alf locations where such equipment is used or staged.

CONDITION 42, Onsite containment for storage of chemicals classified as hazardous shall be
kept away from watercourses.and include secondary containment and approprlate management
as speclt“ ed in California Gode of Regulations, title 27, section 20320,

CONDITION 13. This certification ddes not autharize any act which results in the taking of a
threatened, endangered or candidate species or any act, which is now prohibited, or becomes
prohibited in the future, under either the California Endangered Species Act (ESA) (Fish &
Game Code §§ 2050-2097) or the federal ESA (16 U/S.C..§§ 1531 - 1544). If a “take” will result
from any act authorized under this certification or water rights held by the Licensee, the
Licensee must obtain authorization for the take prior to any construction or operation of the
portion of Phase 2 of the Restoration Project that may result in a take. The Licensee is
responsiblg for meeting all requirements of the applicable ESAs for Phase 2 of the Restoration
Project authonzad under this certification.

" CONDITION 14. ln the event of any wotatton or threatened viplation of the canditions of this
certification, the violation or threatened violation is subjéct to all remedies, penalties, process or
sanctions as provided for under applicable staté or federal law. For the purposes of

section 401(d) of the Clean Water Act, the applicability of any state law authorizing remedies,
penalties, process or sanctions for the violation or threatened violation constitutes a limitation
necessary to ensure compliance with the water quality etandards and other pertinent
requrrements incorporated into this certlflcatmn

CONDITION 15. In response to & suspected violation of any condition of this &ertification, the
Deputy Direstor or the Executive Officer may require the holder of any federal permit or license
subject to this certification to furnish, under penalty of perjury, any technical or monitoring ‘
reports tHe Deputy Director deems appropriate, provided that the burden, including costs, of the
reports shall bear a reasonable relationship to the need for the reports and the benefits to be
obtained from the reports. (Wat. Code §§ 1051, 13165, 13267 and 13383). The State Water
Board may add to or modify the conditions ofthts certlflcatlon as approprlate to ensure
compliance. , _

T Memorandum of Understanding by and among National Marine Fisheries Service, U.S. Bureau of
Reclamation, U.S. Fish and Wildlife Service, California Department of Fish and Game and Pacific Gas
and Electiic Company to Memotize the Agreement Regarding the Proposed Battle Creek Chinook
Salmon and Steslhead Restoration Project, Located in the Batile Creek Watershed in Tehama and
Shasta Counties, California. Executed February 1899,
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CONDITION 16. No Restoration Project activities shall commence until all necessary federal,
state, and local approvals have been obtained.

CONDITION 17. Any requirement in this certification that refers to an agency whose authorities:
and rasponsibilities are transferred to or subsumed by ahother state Or federal agency, will
apply equally to the successor agency

CONDITION 18. The Licensee must submit any changes to Phase 2 of the Restoratmn Project
which would have a significant or material effect on the findings, conclusions, or conditions of
this certification, to the State Water Board for review and written approval prior to
implementation. If the State Water Board is not notified of a significant change to Phase 2 of
. the Restoration Project, it will be considered a violation of this certification.

CONDITION 19. Future changes in climate projected to oceur during the license term may
significantly alter the baseline assumptions used to develop the conditions of this certification.
The State Water Board reserves authority to add to or madify the conditions in this certification
to require additional manitoring and/or other meastires, as needed, to verify that Restoration
Project operations meet water quality objectives and protect the beneficial uses assigned to the
Restoration Project-affected stream reaches, .

CONDITION 20. The Licensee shall comply with ail applicable requirements of the Basin Plan.
The Licehsee must notify thé Deputy Director and Executive Officer within 24 hours of any
unauthorized discharge to surface waters.

CONDITION 21. The State Water Board reserves the authority to add to or modify the
conditions of this certification: (1} if monitoring results indicate that continued operation of the
Restoration Project could violate water quality objectives or impair the beneficial uses of Battle
Creek; (2) ta implement any new or revised water quality objectives and implementation plans
adopted or approved pursuant to the Porfer-Cologne Water Quality Act or section 303 of the
Clean Water Act; or(3) to implement a total maximum daily load developed hy the State Water
Board or the Central Valley Regional Water Board. :

CONDITION 22. Nothing it this certification shall be construed as State Water Board approval
of the validity of any water rights, including pre-1914 claims. The State Water Board has
separate authority under the Water Code to investigate and take enforcament action if
necessary to prevent any unauthorized or threateéned unautharized diversions of water.

CONDITION 23. The State Water Board shall provide notice and an opportunity to be heard in
exercising its authority o modify any of the conditions of this certification.

CONDITION 24. This certlflcatfon is subject to modification or revocation upon administrative or
judicial review, including review and amendment pursuant to California Water Code section
13330 and Callfomla Code of Regulations, title 23, division 3, chapter 28, article 6 (commencing
with section 3867).

CONDITION 25. This certification is not intended and shall not be construed to apply to any
activity involving a hydroelectric facility and requiring a FERC license or an améndment to a
FERC license unless the pertinent certification application was filed pursuant to California Code
of Regulations, title 23, section 38565, subdivision (b) and that application specifically identified

10
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that a FERC license or amendment to a FERC license for a hydroelectric facility was being
sought.

CONDITION 26. This certification is conditioned upon total payment of any fee required under
California Code of Regulations, title 23, chapter 28 and owed by the Licensee.

§/ /a,//é

Thomas Howard Date /
Executive Director

Figure 1: Post Restoration Project Facility Map

Attachment A:  California Environmental Quality Act Findings and Mitigation Monitoring and
Reporting Plan for the Battle Creek Salmon and Steelhead Restoration Project
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Battle Creck Salmon and Steclhead Restoration Project
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Figure 1: Post Restoration Project Facility Map

12




Attachment B

FERC June 3, 2016 Letter to PG&E




FEDERAL ENERGY REGULATORY COMMISSION
Washington, D. C. 20426

OFFICE OF ENERGY PROJECTS

Project No. 1121-082, -099--California
Battle Creek Hydroelectric Project
Pacific Gas and Electric Company

June 3, 2016
Debbie Powell, Senior Director
Pacific Gas and Electric Company
Mail Code N13E
P.O. Box 770000
San Francisco, CA 94177

Subject: Phase |B as-built drawings (Article 303) and Interim Facility Management Plan
(Article 400).

Dear Ms. Powell:

This letter is in response to your letter filed May 2, 2016 with the Federal Energy
Regulatory Commission (Commission) regarding two requests: (1) to provide as-built
drawings and construction certifications to the Commission within 90 days of facility
transfer from the U.S. Bureau of Reclamation (Reclamation) to Pacific Gas and Electric
Company (PG&E); and (2) to file an interim Facilities Management Plan.

Phase 1B as-buili drawings

On May 21, 2010, the Commission issued Order Amending Lic:ense,I which
approved an amendment to your project license for implementation of Phase 1B of the
Battle Creek Salmon and Steelhead Restoration Project. In that order, Article 303 was
revised to require you to file within 90 days of completion of all construction/removal
activities authorized by the Commission, revised exhibits A, L. and K, as applicable to
describe and show those project facilities as-built. In your May 2, 2016 letter, you state
that Phase 1B construction is complete, however, testing still needs to be scheduled. You
and Reclamation are in the process of finalizing facility start-up and testing documents to
formally transfer completed projects to PG&E. This process includes a signed transfer
document and the subsequent provision of as-builts from Reclamation to PG&E after the
facilities have successfully been tested by PG&E. You propose to file as-built drawings

'131 FERC 9 62,166.
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to the Commission within 90 days of successful testing and receipt of a signed transfer
document. Your proposal is acceptable.

Interint Facility Management Plan

On August 25, 2009, the Commission issued Order Amending License,2 which
approved an amendment to your project license for implementation of Phase 1A of the
Battle Creek Salmon and Steelhead Restoration Project. In that order, Article 406
requires you to file a Facility Monitoring Plan. The Facility Monitoring Plan is to
describe the equipment and methods used to monitor instream flows, ramping rates, fish
ladder and fish screen operations, and operation of waste gates, overpours and spillways.
By orders granting an extension of time, issued May 5, 20117 and February 3, 2012, you
are required to file Facility Monitoring Plans within 90 days after completion of
construction of the facilities modified under Phase 1A and 1B.

You state that a potential compliance gap exists because the license-required
ramping rates (Article 33d) are in effect, but the Facility Monitoring Plan, which requires
agency consultation on gage location to measure ramping rates, is not scheduled until
construction of the restoration project facilities is complete. To mitigate this potential
compliance gap, you propose to develop an interim Facility Monitoring Plan for the sites
where gaging is non-existent or inadequate to accurately measure ramping rates. The
interim plan will include installation of temporary gaging equipment. You propose to file
this interim plan with the Commission by December 31, 2016.

We {ind your proposal acceptable. Thank you for your cooperation and initiative
to implement interim monitoring activities prior to filing your final Facility Monitoring
Plan. For clarity, when filing your interim plan, please describe in your cover letter that
it is an interim plan, and is not the final plan required by Article 406,

? 128 FERC 7 62,135,

3 See unpublished Order Approving Revised Schedule and Granting Extension of
Time to File Final Facility Monitoring Plan Pursuant to Article 406,

1 See unpublished Order Granting Extension of Time to File Final Facility
Monitoring Plan for North Battle Creek and Eagle Canyon Diversion Dam Improvements
Pursuant to Article 406.
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Thank you for your cooperation. If you have any questions regarding this matter,
please contact me at (202) 502-8171 or andrea.claros(@ferc.gov.

Sincerely,

M Clonse
Andrea Claros
Ecologist, Aquatic Resources Branch
Division of Hydropower Administration
and Compliance



mailto:andrea.claros@ferc.gov
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