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July 12th, 2013 ICICTINY. Y
ALY
Carlos A. Mgjia, Staff Counsel - L i
Califomnia State Resources Control Board SRR ITRLS
1001 “I” Street, 22nd Floor B3 v
Sacramento, CA 95814 wl22 4 1 35
RE&.{H—-, _L-_ b '-'-_.i_ - P ; ,
. S Py
RE: FERC/PG&E Kilarc project #606/pre-1914 water rights PSS oy

Thank you for attending the April 10%2013 scoping meeting regarding the decommissioning of the
Kilarc cogeneration plant. This project may have far reaching impacts on all pre-1914 water right
holders throughout the state. Your legal expertise is sorely needed.

On January 20", 2012 I wrote a letter (see attachment) to the Federal Energy Regulatory Commission
(FERC) documenting defects in the decommissioning process of Kilarc. PG&E and FERC appear
intent on severely and permanently revoking pre-1914 adjudicated water rights along the German
Ditch. '

FERC is aware that once the federal government decommissions Kilarc, Fish and Wildlife (the
recipients of PG&E's surrendered water rights) will reduce 1/3 of the water flowing down the German
Ditch. This water has flowed to the property of my neighbors and I since the late 1800's.

I have been told that during a drought, the Federal Bureau of Reclamation can not ration pre-1914
water rights in California. If this is accurate, permanently ‘rationing' or diverting 1/3 of pre-1914 water
rights on the German Ditch is not permissible.

California v. United States (1978) 438 U.S. 645. Pursuant to the Federal Reclamation Act of 1902, the State may
impose conditions on water appropriations of the United States Bureau of Reclamation, so long as any such
condition does not directly conflict with any clear Congressional directive respecting the federal project,

If the federal government is allowed to severely impact the top-tier pre-1914 water rights holders in
Californig, this sets an ominous precedence for all other water rights holders in the state. Many state
and local agencies possess pre-1914 water rights and may be directly affected by FERC's decision.

At the April 10, 2013 scoping meeting, Jeffrey Parks of the State Water Board said that FERC has to
include any conditions imposed by the Water Board when the board issues a 401 certification.

Please require as a condition of the 401 Certification that PG&E provide the promised (and legally
binding) contract which will convey PG&E's water shares to the South Cow Creek Ditch Association
upon decommissioning. This must happen before approval of the FERC #606 project is finalized.

I would appreciate hearing your thoughts and any updates on this issue.

_ Best Regardw/

eidi Strand
P.O. Box 172 .
Whitmore, CA 96096
(530) 472-1355

hswriter@frontiernet.net

CC: South Cow Creek Ditch Assoc., Bureau of Reclamation, FERC, McConnell Foundation
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January 20®, 2012

Kimberley D. Bose, Secretary

Federal Energy Regulatory Commission
888 1 Street, N.E, Docket Room #1-A East
Washington, D.C. 20426-0001

RE: Kilarc Cow Creek Project, FERC Project #606

Dear Kimberley D. Bose,

I am writing to you regarding PG&E and the South Cow Creek Ditch Association's (SCCDA)
water rights on the German Ditch. The ditch is part of the water being effected by the Kilarc project
and is the entire water supply to my property. As an Environmental Justice community, attention to this
matter is of utmost importance.

PG&E owns approx. 34% of the water flowing down the German Ditch. It would be a very
significant change to our water rights if that amount of water did not continue to flow down the ditch.
In the summer, when the flow is at its lowest, the demand for the water for residents, orchards and hay
fields is at itg highest. The orchards and hay fields require this water in order to exist. -

PG&E's March, 2009 Surrender application (Attachment #1) states: PG&E proposes to
abandon its Project-related-water rights rather than transfer them as
originally envisioned by the Project Agreement, because abandonment
would accomplish, the project agreement's goals more easily and with
greater certainty. Specifically, abandonment would return the water
to the streams without legal proceedings...

PG&E's attorney argues that we won't be effected because PG&E has different water rights on
our ditch than the other rights being discussed in their surrender application. That assurance does not
give me comfort when I discovered our ditch and two other disputed water diversions have disappeared
off PG&E's latest Schematic of Creeks, Canals and Diversions (Attachment # 2). Also, our
Association's name has been deleted as the recipient of their water shares in their most recent Surrender
applications.

Since the Federal Energy Regulatory Agency is still involved, and Whitmore (located in Shasta

County) has been federally recognized as an Environmental Justice community, FERC had the duty
and authority to intervene on our behalf (attachment #3).

/" Pagel
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Chronology
Summer 2002

PG&E holds a meeting with the SCCDA regarding our water rights on the German Ditch. PG&E's
attorney tells us they will sell their shares on the German Ditch to our association for $1.00. I stay after
the meeting and reconfirm the sale of their shares to our Association, The attorney tells me he will give
it to us in writing in a couple of weeks, and he says he already has Camie Weir's (our Associations
secretary) address. In 2011, T asked Camie for a copy of the agreement. She explained she never
received one,

Sept. 10 2007

PG&E Kilarc-Cow Creek Hydroelectric Project Preliminary Proposed decommissioning Plan (Page 5-
64) (Attechment #4)

PG&E holds shares in the South Cow Creek Ditch Association for water
associated with the German Ditch...

Upon decommissioning, PG&E will divest its ownership of shares in the
Association and the shares will remain with the Association.

October 10, 2007 California Department of Fish and Game filed a comment with FERC characterizing
PG&E's plan to abandon its water rights as * a significant modification to the project agreement. "' (Page
2, paragraph 3) This should have triggered enhanced scrutiny from the two Federal Agencies involved
in the project.

December 10, 2007

PG&E attorney Mathew A Fogelson' s letter to the California Dept of Fish and Game
(Attachment #5) '

Consequently, we believe court approval would be necessary for
PGSE to change its use from power generation to instream use prior to
transferring its water rights.: Court approval of such a water rights
transfer would be extremely time-consuming and resource-intensive,
could be contested by the parties to the adijudication, and could

potentially disrupt well-settled water rights on an adjudicated
watercourse.; As a result, PG&E belleves abandonment of its water

rights provides a much more efficient and certain alternative to
achieving the Project Agreement's environmental goal of leaving the
water in the streams and enhancing aquatic values. In this way, the
Project-Agreement's goals can be achieved without legal proceedings
and with minimum. impacts to the other parties adjudication.

/’ Page 2
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Upon abandonment, which simply involves PG&E taking affirmative steps
to discontinue its diversions_with the intent not to resume
diversions,PG&E's pre-1914 rights will cease to exist and will not
impact any other water rights or the priorities of those rights.

Abandonment of PG&E's water rights will achieve the Project
Agreement's environmental objectives because it_is highly unlikely
that the abandoned water could be diverted by other claimants.

For all these reasons, PG&E believes that the simple act of
abandoning its water rights, effectuated by the removal of its
diversion structures without an intent to resume the diversions, will
achieve the goals of the Project Agreement more efficiently and with

greater certainty than would seeking to transfer those rights to a
third party, a process that would require court approval and

necessarily implicate a panoply of procedural and substantive issues
the resolution of which would be time-consuming and resource-
intensive.

3 In our meetings with the community, it has become apparent
that there is a high level of concern...that a transfer of PG&E's
1908 priority water rights to a government agency or environmental
group would allow the recipient of those rights([California Dept. of
Fish and Game]l to challenge in some manner current diversions and use

of cow creek water. PG&E expresses no opinion on the validity of such
concerns. (emphasis added)

this letter was sent to 16 people. Not one of them a member of our Association.

January 9%, 2008

Letter from PG&E to South Cow Creek ditch Assoc. (Attachment #6)

It is PG&E's current intention, upon receiving a final, non-
appealable order from the Federal Energy Regulatory Commission
approving the decommissioning and removing the Project from its
jurisdiction, to sell its 14.9 shares back to the Association for the
sum of one dollar ($1.00).

Why the six year delay in getting the document to us? Now it states “upon receiving a final,
non-appealable order.” We agreed it would be effective immediately with the stipulation that it would
be in effect “Upon completion of decommissioning.” The wording, "Current intention' reads like legal
swiss cheese to me. But, the critical defect in this letter is that it is not from PG&E's attorney as

promised, but co-coordinators of the project.
Page 3
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Sept. 4. 2008 (PG&E Draft License Surrender Application Vol.1, PG ES-12)

Any impacts of decommission of existing water rights are
appropriately addressed under state law and not through the federal
license surrender process.

If this is true, why did PG&E hold a meeting with the SCCDA under federal guidelines?

Sept. 4th, 2008 PG&E Draft License Surrender Application (Vol 1, page E.2-16) (Attachment #7&7A)

IN addition to the water rights discussed above, PG&E holds shares in
the South Cow Creek Ditch Association for water associated with the
German Ditch...Upon decommissioning, PG&E intends to divest its
shares in the South Cow Creek Ditch Association.

Notice it no longer states “back to the Association for the sum of one dollar ($1.00).”

Mearch. 2009

Kilarc-Cow Creek Hydroelectric Project License Surrender Application (page E.2-15 &16)
(Attachment #1 & #7)

PG&E remains committed to ensuring that its water rights are used to
enhance aquatic resources...

PG&E proposes to dispose of the six water rights described above by
abandoning them upon receiving a final Order from FERC approving the
decommissioning and removal the Project from FERC's jurisdiction.
[closing that avenue of help for people such as myself]PG&E proposes
to abandon its Project-related-water rights rather than transfer them
as originally envisioned by the Project Agreement, because
abandonment would accomplish the project agreement's goals more
easily and with greater certainty. Specifically, abandonment would
return the water to the streams without legal proceedings and with
minimum impacts to the other parties with adjudicated water rights in
the watershed.[?] Upon abandonment, which simply involves PG&E taking
affirmative steps to discontinue its diversions with the intent not
to resume diversions ,PG&E's pre-1914 rights will cease to exist
and will not impact any other water rights or the priority of those
rights. (emphasis added.)

Upon decommissioning, PG&E plans to divest its shares in the South
Cow Creek Ditch Association.

Page 4
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This is clearly not what PG&E is telling us. Again, notice how any reference to the SCCDA as
the recipient of those shares has been omitted.

March 26,2011

I wrote to Gary Stacey, California Fish and Game asking if their agency would recognize the
SCCDA's right to PG&E's shares on the German Ditch based on PG&E' s letter of intention
(Attachment #6). I have not received a response.

April 8. 2011

Letter from Matthew A. Fogelson, Attorney for PG&E to me regarding my concern that the
SCCDA has never received the promised letter of legal conveyance from PG&E of their shares in our
water association upon decommissioning of the Kilarc hydroelectric plant. (Attachment #8)

To be clear, PG&E, at the appropriate time as discussed above,
will sell the 14.9 shares back to the Association via a “legal
document.” To the extent you are requesting that such a legal
document (for example, a formal, bi-lateral contract)be drafted and
executed now, in advance of FERC issuing any orders regarding Project
decommissioning, I must respectfully decline. To do so would require
an expenditure of resources that is not prudent at this time given
all that must still transpire before PG&E would be in a position to
sell its shares back to the Association.

PG&E created the need for and promised this contract in 2002. So to deny us this critical
agreement as promised because it is an 'expenditure of resources that is not prudent' is unacceptable.

It is my opinion that PG&E was being intentionally deceptive in its dealings with the
SCCDA. By not informing us they had made a ' significant modification to the project agreement" in
regards to our water rights, it appears they were hoping to run out the clock on any meaningful recourse
we might have. :

The crux of the Executive Order #12898 (Environmental Justice) is for each Federal Agency to
ensure “Early and sustained communication with the affected community,” including “identifying
potential effects and mitigation measures in consultation with affected communities.”

We have been denied meaningful involvement in the permitting process from the beginning. We
relied on PG&E's promise to us at the 2002 meeting that they would legally convey their shares on our
ditch to our Association 'in the next few weeks.' With that understanding, there appeared to be no
reason for our participation,

Since the Federal Energy Regulatory Agency is still involved, and Whitmore has been federally .
recognized as an Environmental Justice community, FERC has the duty and the authority to intervene
on our behalf, o

Page 5



201:30722- 0014 FERC PDF (Unofficial) 07/22/2013

Thank you in advance for your help in this matter.

Grateﬁxll? % Z

Heidi Strand

P.0. Box 172,
Whitmore, CA 96096
hswriter@frontiernet.net

CC: Gary Stacey, California Fish&Game
Matthew A. Fogelson, In-house Counsel, PG&E
Record Searchlight
Sacramento Bee
San Francisco Chronicle
Environmental Justice coordinator, EPA
California Public Utilities Commission
Len Lindstrand, W.M. Beaty & Associates
Erin Brockovich
6 members of the SCCDA (hand delivered)

/" Pageb



| Kiisrc-Cow Creek Hydroclectric Project, FERC No. 606
J License Surrender Application

e are three non-PG&E hydropower diversions in the watershed. The Olson Powerhouse is

- i 7. -«. and diverts water from Old Cow Creck 1.2 miles downstream of the Kilarc
. The Wild Oak Powerhouse obtains water from the Cow Creck Powerhouse tailrace
- Gulch This microhydro project is not FERC-licensed. The Toucher project diverts
hln South Canyon Creek at the same location as PG&E, but with a senior water right.

Pro]ect Agreement on Water Rights
'hqecl Agreement (Attachment | of Appendix A) addressed water rights as follows:

y FERC authorizes or orders the Company to decommission the Project, upon a final
B order from FERC ending Project power operations, the Company intends to transfer
g iis appropriative water rights held for operation of the Project (“water rights”) to a
B resource agency or other entity that: 1) agrees to use the water rights fo protect,
I preserve andfor enhance aquatic resources, as authorized by applicable laws and
k2 regulations, such as Water Code section 1707; and 2) is acceptable to the FParties.
i . Additionally, prior to transferring of its water rights, the Company will work in good

- faith with other non-Parties to resolve potential water rights issues with the goal of
= having the water rights used to preserve, protect and/or enhance aquatic resources.

htion, the Project Agreement included the following goals with respect to water rights:

PG&E appropriative water rights are protected and used to preserve or enhance
aquatic resources;

Other water right holders’ rights are preserved:
All water rights preserved subject to the law;
Water rights are enforceable and permanent; and

Maintain aquatic habitat valucs downstream of Hooten Guich.
Disposition of Water Rights

@E remains committed to ensuring that its water rights arc used to enhance aquatic resources
&\ are no longer needed for hydroelectric generation.

E proposes to dispose of the six water rights described above by abandoning them upon
g a final Order from FERC approving the decommissioning and removing the Project
FERC's jurisdiction. PG&E proposes to abandon its Project-related-water rights rather
wnsfer them as originally envisioned by the Project Agreement, because abandonment
| accomplish the Project Agreement’s goals more casily and with greater certainty.
maibicallv, abandonment would return the water to the streams without legal proceedings and
-mmum impacts to the other parties with adjudicated water rights in the watershed. Upon
filnment, which simply involves PG&E taking affirmative steps to discontinue its diversions
e intent not to resume the diversions, PG&E's pre-1914 rights will cease to exist and will
mpact any other water rights or the priorities of those rights.

Bage E.2-15 March 12, 2009
Kilare-Cow Creck Hydroclectric Project. FERC Project No. 606
€2009, Pacific Gas and Electric Company
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ATTACHME KT ) !

Kilarc-Cow Creek Hydroelectric Project, FERC Project No. 606 C pa 56 .1
p Preliminary Proposed Decommissioning Plan
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Page 1-7 ‘September 10, 2007

Kilarc-Cow Creek Project, FERC No. 606
© 2007, Pacific Gas and Electric Company



= et ity e =00

ATFACHMLAF"‘Z)

(Paged)

oo o Cow Creek
Forstey Development

Cow Cronk

Powerhouse

Padific Gas & Electric Company
KILARC-COW CREEK HYDROELECTRIC PROJECT

Figura A.1-3
Schematic of Creeks, Canals, and
Diversions

Facllic Gag and
Becric Company”

[ macch 3009_]

&

suopjesedQ joef0id
a U913

poefoud)

o.uEa |




290130722- 0014 FERC PDF (Unofficial) 07/22/2013

t

B.

Jjustice issues on a casc-by-casc basis in issuing PSD permits consistent with its legal

authority.

The EPA Environmental Appeats Board (EAB) has addressed environmental justice
issues in connection with PSD permit appeals on several occasions. The EAB first
addressed environmental justice issues under the CAA in the original decision in
Genessee Power (September 8, 1993). In that decision the EAB stated that the CAA did
not allow for consideration of environmental justice and siting issues in air permitting
decisions. In response, the Office of General Counscl filed a motion for clarification on
behalf of the Office of Air and Radiation (OAR) and Region V. OGC pointed out, among
other things, that the CAA requirement to consider alternatives 1o the proposed source,
and the broad statutory definition of “best available control technology” (BACT),
provided ample opportunity for consideration of environmental justice in PSD permitting.
In an amended opinion and order issued on Oclober 22, 1993, the EAB deleted the
controversial language but did not decide whether it is permissible to address
environmental justice concerns under the PSD program. 4 E.A.D. 832, 1993 WL 484880,
<htip://www.epa.gov/eab/diskd/genesee.pdf>, However, in subsequent decisions,
Ecocléctrica, 7 E.A.D. 56, 1997 WL 160751 (1997) .
<hutp://www.epa.gov/eab/disk1 1/ecoclect.pdi>, and Puerto Rico Electric Power
Authority, 6 E.A.D. 253, 1995 WL 794466 (1995)
<http://www.epa.gov/cab/disk9/prepa.pdf>, thc EAB stated that notwithstanding the lack
of formal rules or guidance on environmental justice, EPA could address environmental
justice issues. In 1999 in Knauf Fiber Glass, 8 E.A.D. PSD Appeal Nos. 98-3 through
98-20, 1999 WL 64235 (Feb. 4, 1999) <http://www.epa.gov/eab/disk 1 1/knauf.pdf>, the
EAB remanded a PSD permiit to the delegated permitting authority (the Shasta County
Air Quality Management District) for failurc to provide an environmental justice analysis
in the administrative record in response to comments raising the issue.

In the 1990 CAA Amendments, Congress provided that the PSD provisions of the Act do
not apply to hazardous air pollutants (HAPs), sec CAA section 112(b){6), so the role of
hazardous air pollutant impacts as cnvironmental justice issues in PSD permitting is not
straightforward. Thus, BACT limits arc not required to be set for HAPs in PSD permits.
However, the Administrator ruled prior to the 1990 Amendments that in establishing
BACT for criteria pollutants, altcmative technologies for criteria poliutants could be
analyzed based on their relative ability to control emissions of pollutants not directly
regulated under PSD, EPA believes that the 1990 Amendments did not change this
limited authority, and EPA belicves it could be a basts for addressing environmental
justice concems. In addition, EPA may have authority to take into account - and to
require States to do so in their PSD permitting — cffects of HAPs that are also criteria
pollutants, such as VOCs.

Title V
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ATTACH MENT #4

Kilarc-Cow Creek Project, FERC No. 606
Preliminary Proposed Decommissioning Plan

o Maintain aquatic habitat values downstream of Hooten Guich.

PG&E’s current proposal for disposition of the six water rights described above is to abandon
them upon receiving a final Order from FERC ordering the decommissioning of the Project. The
Cow Creek Adjudication (Decree entered August 25, 1969), address water rights in the Project
Area. It is PG&E’s intention not to re-open the Adjudication or diminish its authority in any way
as part of decommissioning the Project.

PG&E holds shares in the South Cow Creek Ditch Association for water associated with the
German Ditch. The German Ditch diversion is located upstream from PG&E’s diversion for the
South Cow Creek Canal. PG&E’s shares of first and second priority water allow it to keep up to
1.44 cfs in the German Ditch to be delivered to Mill Creek. The water is then allowed to flow
down to PG&E’s Mill Creek diversion for the Mill Creek Canal where it can be diverted by
PG&E for generation use at Cow Creek Powerhouse. Under third priority right, 2.0 cfs are left
ih the creek and are diverted at PG&E's South Cow Creek Ditch for generation use at Cow
Creek Powerhouse. Upon decommissioning, PG&E will divest its ownership of shares in the
Association and the shares will remain with the Association. (Figures 1.4-1 through 1.4-5
present a schematic of creeks, canals, and diversions in the Project area).

Cow Creek Powerhouse current discharges water into Hooten Gulch, which continue to flow for
a distance before the water joins with Cow Creek. The Wild Oak Development, a mini-hydro
takes water from Hooten Gulch for generation purposes. In addition, Abbott Diversion also
withdraws water from Hooten Gulch (a total water right of 14 cfs) for irrigation purposes. With
decommissioning of the Cow Creek Development, water will not be available to Hooton Guich
to serve these two water Gsers. As stated in the Agreement, PG&E intends to work with the
parties involved to address these issues.

A summary of the water rights associated with the Project is presentéd below.

. Page 5-64 September 10, 2007
Kilarc-Cow Creek Project, FERC No. 606
© 2007, Pacific Gas and Electric Company




20130722- 0014 FERC PDF (Unofficial) 07/22/2013

ATTACH MEVTHS
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Mr, Gary Stacey, Manager ~ Northern Region
CALIFORNIA DEPARTMENT OF FISH & GAME
December 10, 2007

Page Two

PG&E wishes to reiterate that it remains committed to ensuring that its water rights are
utilized to enhance aquatic rosources once they are no longer nesded for hydroelectric
yeneralion, Iuourview,whﬂelhal’m ement yets forth the overill nvironmontal
forthed:sponhonofPG&Eumnghu.whHlplhm&ﬂy ! ARG
mhevaMthwmmMﬁOMmmmmmw
the local community of water users, snother goal of the Project Agreement.t

In short, we believe that in order forPG&.Etolumienuwnernﬂusto another entity
for instream use, il would first be acocssary to file a motion in Shasta County Supenor Court
secking to modify the Adjudication. This is becaise the Adjudication expressly limits PG&E’s
use of Cow Creek water 1o “power use.” Sog Ad;udtclnon 97, end attached Schodules. The
Adjudication further providey that “Power use is ligdted to the hydro-dynamic lpplicauons
required for the devélopment of electiical caergy.” Adjudication §20. PG&E's conversion of
its water rights 1o instream yse would constitute an unauthorized use of Cow Creck-water and
would run afoul of the court’s urder that the parties are “perpecually enjoined and restrainied from

doing anything in violation of the torms or provisions of this judgment and decree.”
Adjudication § 30. _

Consequently, we believe court approval wouldbqneﬂmlryforPG&.E to change its use
from power penenhon to imimnmxueptior to transferring:its water rights.2 Court approval of
such & water rights transfer wotild be extremel; ﬁmmmandmum-mmw. could be
contestedbythe lies to tho Adfudicat udtouldpomliydmuptwell-settled water
rights on ani adjudicated watercourse.®. As a resyli, PG&E belleves abandonment of its water

1+ The discussion of water rights in Attachment A w the Project Agreement makes clear that the partics
wished 10 preserve the rights of other watec rights holders.

? Because the Suporior Court, and ot the State Water Rasources Control Board (Board), has jurisdiction
ovamijmmmmmmmm%oﬂdmtmmhBonrdtochlngc
its use frum power generstion to instream use under Water Code Section 1707, a3 DEFG's comments
propose.

¢ In our meetings with the community, ummwmmu;bpﬂﬂm!ofmum,Wm
mmsﬂwuﬂmwmhedmﬂyw by the cessation of hydroclectric diversions, that o
umMofM’slMMmﬂﬁumapmmeamvmmulmwum
allow the recipiciat of those rights to elidllenge in soing manne¢ current diversions aid use of Cow Creek
water. PG&E expresses no opinion on the validity ol such concems.

’
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1  ATTACHMEST #5

C paqe 61)
ok

Mr, Gary Stacey, Manager — Northern Region
CALIFORNIA DEPARTMENT OF FISH & GAME
December 10, 2007

Page Three

rights provides a much more efficient and certain alternative to achwvmg the Project
Agreement’s environmental soalofleavmgthowminthommandmhmmgaquauc
values. In this wiy, the Project Agreesaent's goals cah be achieved without legal proceedings
andwnthmmmmmmpacutothnoﬂmpamutoﬂnmwm Upon sbandonment, which
simply involvés PG&E taking affirmative steps to discontinue its diversions with the intent not to
resume the diversions, PO&E's pro-1914 rights will cease to exist and will not impact any other
water rights or the priorities of those rights.

Abandonment of PO&E's waler rights will achiove the Project Agreement’s
environmental ob;eetwes because it is highly unlikely that the dbandoned water could be
diverted by other clalmants, Firet, because POG&E’s water rights are non-consumptive, no new
water will be madd gvailable for sppropristion by virtus of PG&E abaiidoriing its water rights.
This is significant because the State Wator Resources Control Board has listed Cow' Creek,
“from th¢ conflucnbe of Cow Creck and the Satgamenio River upstream™ as a “Fully
Appropristed Stream Systeni™ for the yelrly scason of April 1 tv November 30 (WR-Order 98-
08). Consequently, the Water Boand is pmcludediby ‘Water Code section 1206 from accepting
any application to appropriate water from Cow Creck.d

Second, junior rights holders in the stream reaches betwéen PG&E's poirits of diversion
and points of use will not be able to divert any additional watey. As noted, PG&B's rights are
non-comumphVomdﬂwwaterPG&Erﬁmstothestromullrmdyuseddownmam. Thus,
senior rights are ‘already able to divert their decroed amounts, Decreed junior rights in the
reaches betwien PG&E's & points of diversion and whiere the water returns to the creeks are very
limited. OnSdthomeck,Muommmnshbhﬁldumﬂmaﬁ‘whdmchﬂm
may diveri up to 0,83 cubic fest per (cfs).whilemOldGowcnek.thmuomJumor
water rights holdet in the affected reach thit may divert up to 0.63 chs.® Sirice these junior rights

4 Water Code section l%pﬂhﬁmm:mmﬁﬂmmﬂm& “the board
shall pot acoept for Gling any applicatiod for & petimit to appropriste water from the stream system
described in that deciarstion, and the board may oancel xny applicstion pending on that date.”

2 Note that the 4 'mmuM;mmmmWMmommwwk
that may divet ip. ;.033 (wey #. Macihall, I priber 6b). This sight is listed us
*proposed” snd 00 iiformation a5 10 Whethe 'dntb.zs;t‘s' ‘has been perfectsd. Assuming

u‘ms.thm,mmummmﬁwmmaomwmmammmmm
0.88 ¢fs.
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Mr. Gary Stacey. Manager — Northern Region
CALIFORNIA DEPARTMENT OF FISH & GAME
December 10, 2007

Page Five

For &l of these reasons, PGAE believes that the simple act of ebandoning its water rights,
effectuated by the remoyal of jts diversion structures without an infent to resume the diversions,
will a@mﬁepﬁofﬂwrsmmwmmaﬁamﬂymmmmmym
wold seelnngtom&rﬂwnnmwathkdpmy.amﬂntwouldwqm courl
approval and necessarily imglicats & panoply of progedural and substantive issues the resolution
of which wonild be time-consuming and resource-intonsive. .

We would bo happy to meutwhh you st your convenience to discuss fiitther our proposal
on theso issues.

MAF:bd
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Bill Fom_r U&Mm:fmﬁw
m’uﬁgmwl of Fish & Game
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Kelly Callett, Friends of the River

Briein Johnson, Tyoiit Unli
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Kilare-Cow Creek Hydroelectric Project, FERC No. 606 7
License Surrender Application

In addition to the water rights discussed above, PG&E holds shares in the South Cow Crogg
Ditch Association for water associated with the German Ditch. The German Ditch diversion}
located upstream from PG&E’s diversion for the South Cow Creek Main Canal, PG&E's shan
allow the utilility to retain up to 1.44 cfs in the German Ditch to be delivered to Mill Creek, T
water then flows to PG&E’s Mill Creek Diversion Dam and into the Mill Creck-South Co

Creek Canal where it is diverted by PG&E for generation at Cow Creek Powerhouse. Ag
additional 2 cfs are left in the South Cow Creck and are diverted at PG&E’s South Cow Creef
Main Canal for generation at Cow Creek Powerhouse. Upon decommissioning, PG&E inten

to divest its shares in the South Cow Creek Ditch Association, 3

Hootel Gulch Water Users

Cow Creck Powerhouse currently discharges water into Hooten Gulch, which flows into Souf
Cow Creck. Releases into Hooten Guich are artificial flows; but for PG&E’s powerhot
releases into Hooten Gulch, there would be minimal natural flow in Hooten Guich. 1

An irrigation diversion known as the Abbott Ditch diverts waterﬁoml-looten Gulch. : «
an adjudication of the watershed, Abbott Ditch water users are entitled to divert 13, 13 ofs fig
the patural flow of the east channel of South Cow Creek below the confluence with Hoof

Oak Development, with a generating capacity of 110 kilowatts, has operated since 1984°)
taking water from Hooten Guich for power generation. Upon decommissioning of the v
Creck Development, there will no longer be artificial flows in Hooten Gulch. :

---------

associajed . ject streams. In addition, sediment characterization st
WWMh&NTWWMSMCOWMDWMIM Damon

E.2.3.l Relicenllng Ruource Reports and Analysel

PG&Econductedsmdminzom forrehoensmghochmctenzesu'eamtype sediment t
andchannelstabnhtyonOldCowCreek,SouthCowCreek,andHootenGulch Nostudles W
conducted on North Canyon and South Canyon creeks or on Mill Creek. Approxxmately
'Btm-Pro]ect,m;lﬂnmdMamabowtheSouthCowCreekamonDamand
¥ .-_:.»; ‘_,ﬂl'{;lpmMainCamlDwmmnDamondeowCreekwere Ives
0. conl the ‘Project-aff bypass stream- reaches (Figures E2.3-1 and E.2.3-2J}
Adit; oten Gulel theCowCreekPowuhwsewumspectedfotoompamon

nel -,Meenthepowerhouscandeonﬂumew:thSouthCowCreek. i
: useful " nformation needed to address. the likely effects of Prg
degpgunus:omng on ‘stream morphology and channel stability. Field studies weu
perfomwdmZOOStoobtmndatarehﬁedtosedmentvoh:meandparhcleslzesmsuyage

| PageE2-16  arch 12
Ktlm-CothwkHydmeluﬂmeeet,FERCPmetNo 606 - 4
©2009, PmﬁcGuandElocthompmy
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e PG&E appropriative water rights are protected and used to preserve or enhance
aquatic resources;

i
1
}
]
e Other water right holders’ rights are preserved;
All water rights preserved subject to the law;

¢  Water rights are enforceable and permanent; and

¢ Maintain aquatic habitat values downstream of Hooten Gulch.

—r o e
L]

Disposition of Water Rights

PG&E remains committed to ensuring that its water rights are used to enhance aquatic resources
once they are no longer needed for hydroelectric generation.

PG&E proposes to dispose of the six water rights described above by abandoning them upon
receiving a final Order from FERC approving the decommissioning and removing the Project
from FERC's junisdiction. PG&E proposes to abandon its Project-related-water rights rather
than transfer them as originally envisioned by the Project Agreement because abandonment
would accomplish the Project Agreement’s goals more easily and with greater certainty.
Specifically, abandonment would return the water to the streams without legal proceedings and
with minimum impacts to the other parties with adjudicated water rights in the watershed. Upon
abandonment, which simply involves PG&E taking affirmative steps to discontinue its diversions
with the intent not to resume the diversions, PG&E's pre-1914 rights will cease to exist and will
not impact any other water rights or the priorities of those rights.

s

e

In addition to the water rights discussed above, PG&E holds shares in the South Cow Creek
Ditch Association for water associated with the German Ditch. The German Ditch diversion is
located upstream from PG&E’s diversion for the South Cow Creek Main Canal. PG&E’s shares
allow it to keep up to 1.44 cfs in the German Ditch to be delivered to Mill Creek. The water then
flows to PG&E’s Mill Creek Diversion Dam and into the Mill Creek-South Cow Creek Canal
where it is diverted by PG&E for generation at Cow Creek Powerhouse. An additional 2 cfs are
left in the creek and are diverted at PG&E’s South Cow Creek Main Canal for generation at Cow
Creek Powerhouse. Upon decommissioning, PG&E intends to divest its shares in the South Cow
Creek Ditch Association.

Hooten Gulch Water Users

- Cow Creek Powerhouse currently discharges water into Hooten Gulch, which flows into South
. Cow Creek. Releases into Hooten Gulch are artificial flows; but for PG&E's powerhouse
releases into Hooten Gulch, there would be minimal natural flow in Hooten Guich.

3 An irrigation diversion known as the Abbott Ditch also diverts water from Hooten Gulch.
3 Pursuant to an adjudication of the watershed, Abbott Ditch water users are entitled to divert
13.13 cfs from the natural flow of the east channel of South Cow Creek below the confluence
with Hooten Gulch (and not from Hooten Gulch itself). In addition, a mini-hydro facility known

Page E.2-16 . September 4, 2008
Kilarc-Cow Creek Hydroelectric Project, FERC Project No. 6€6
©2008, Pacific Gas and Electric Company
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Pacific Gas and -
.1 Electric Company® (P a e 4
Matthaw A. Fogalson Law Oepartment
Attorney at Law 77 Beale Strant, B30A
Registered In-House Counsel, San Francisco, CA 94105-1814
Licansed in the Disteict of Columbia and
New York Mailing Address:

P. 0. Box 7442, B30A
San Francisco, CA 94120-7442

415.973.7475
Fax: 415.973.5620

April 8, 2011 E-Mail: MAFY@pge.com

Ms. Heidi Silva

South Cow Creek Ditch Association
P.O.Box 172

Whitmore, CA 96096-0172

Re: Kilarc-Cow Creek Hydroelectric Project, FERC Project No. 606
Dear Ms. Silva:

I write in response to your letter of March 26, 2011. As you know, Pacific Gas and Electric
Company (“PG&E”) has committed, several times and in writing, to sell the 14.9 shares it holds in
the South Cow Creek Ditch Association (“Association™) back to the Association upon recewmg a
final, non-appealable order from the Federal Energy Regulatory Commission (“FERC") approving
the decommissioning of the Kilarc-Cow Creek Hydroelectric Project (*Project”) and removing the,
Project from its jurisdiction. The 14.9 shares currently held by PG&E would then be distributed
among the remaining shareholders as the Association deems appropriate.

To be clear, PG&E, at the appropriate time as discussed above, will sell the 14.9 shares back
to the Association via a “legal document.” To the extent you are requesting that such a legal”
document (for example, a formal, bi-lateral contract) be drafted and executed now, in advance of
FERC issuing any orders regarding Project decommissioning, I must respectfully decline. To do so
would require an expenditure of resources that is not prudent at this time given all that must still
transpire before PG&E would be in a position to sell its shares back to the Association.

Moreover, and as described in my letter to you of November 29, 2010, drafting and
executing a formal document now is not necessary to protect the Association’s interests. To repeat,
the Association, not PG&E, 1s the holder of the adjudicated water right referenced at pages 14-16 of
the Cow Creek Adjudication.! As a legal matter, PG&E cannot transfer to any entity a “water right”
with respect to the German Ditch because it does not own a “water right” with respect to the
German Ditch — the Association owns that water right. Instead, and as discussed above, PG&E
owns shares in the Association and intends to sell those shares back to the Association. Doing so
will have no effect on the Association’s water right.

! In the Matter of the Determination of the Rights of the Various Claimants to the Water of Cow Creek Stream System
Excepting Clover Creek, Oak Run Creek, and North Cow Creek in Shasta County California (Cal Sup. Ct. Aug. 25,
1969)(Decree No. 38577). . 4’
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Ms. Heidi Silva

South Cow Creek Ditch Association
April §, 2011

Page 2

To the extent the assertion in your letter is correct that the California Department of Fish and
Game (“*DFG") has a “goal” of having “as much water as possible flow down South Cow Creek,” !
fail to see the relevance of the assertion since PG&E will not be transferring any water rights to
DFG. As also explained in my leiter to you of November 29, 2010, even if PG&E were still
planning to transfer the water rights it holds outright to DFG — which it is not; it is planning to
abandon those rights” — PG&E’s shares in the Association would not be among the bundle of water
rights PG&E would be transferring to DFG. Consequently, any concerns you have about DFG
somehow modifying or otherwise impacting the Association’s water right are ill-founded.

I am hopeful this letter clears up any remaining confusion that exists concerning this issue.

If not, please feel free to call me.

Very truly yours,

Q-{//Z%W/é@_

Matthew A. Fogelson

MAF:bd
Dictated but not read.

* Consequently, the statement in your letter that “Once the project is decommissioned, all water rights on Project 606
are transferred to the Dept of Fish and Game,” is not correct.
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