Water Transfer Issues in
California

Final Report to the
California State Water Resources Control Board
by the Water Transfer Workgroup

June 2002



July 30, 2002

Arthur Baggett Jr., Chair

State Water Resources Control Board
901 P Street

Sacramento, CA 95814

Subject: Report of the Water Transfer Workgroup
Dear Mr. Baggett:

Attached is the final report of the Water Transfer Workgroup, which was established pursuant to
your letters of August 14, 2000.

In keeping with our discussions and the objective set forth in your letters, a group of individuals
interested in water transfers was assembled. Our intent was to identify ways to facilitate the
policies of the Board, CALFED, and the Legislature and Administration, which encourage water
transfers, recognizing the statutory and practical constraints. The CALFED program manager
for water transfers and representatives from the Department of Water Resources and the Bureau
of Reclamation were involved from the start and provided essential input.

The Workgroup met approximately monthly from September 2000 through May 2002. Initially,
specific parties known to have been involved in water transfer issues were invited to participate;
however, the meetings were open and additional parties often attended. A list of persons who
desired to be kept informed of progress was continuously maintained. An e-mail reflector was
set up so that all the parties expressing interest could be kept informed. A copy of that interested
party list is included as an appendix to the report. About one-third of the parties on the list
participated actively by attending meetings and drafting and reviewing work products.

An open process was maintained, and the list of participants expanded as we progressed. The
fact that all meetings were held in Sacramento, and the time commitment involved, may have
limited participation by some.

In accordance with our discussions, the Workgroup did not operate from an agenda established
by the State Board, or any other agency. The Workgroup decided which issues to tackle and
how to structure its effort. It was recognized from the outset that unanimous agreement on any
issue would be unlikely. The active participants agreed that they would strive for as much
agreement as possible, and would concur with publication of a report if minority opinions and
the rationale for them were accurately represented. Many compromises were necessary. As a
result, nothing in the report should be attributed to any individual, even though the individual
actively contributed to the product. By extension, it is obvious that the individuals on the
interested parties list who were not actively involved bear no responsibility for the product.

Each section of the report was drafted by a subgroup of interested parties. While most of the
sections were discussed at workgroup meetings, there was no formal vote to determine the extent



of agreement with each section’s content. For this reason, the following caveat was added to
each section:

The sections of this report were drafted by groups of participants, some large and some small.
Early in the process, a ground rule was developed: the conclusions and opinions expressed in the
report are not endorsed by all participants, nor are they necessarily majority opinion or position.
The sections presented in this report nonetheless are useful in outlining various positions and
perspectives, some of which evolved after much discussion. Others more closely reflect the
perspective of one or a few participants.

The last draft of the report was circulated for comment on May 15, 2002. Three written
comments were received prior to the last workgroup meeting on May 31. The parties attending
the last meeting reviewed those comments and agreed to partially incorporate them. They also
made several other minor additional changes and agreed to proceed with publication.

The issues that the Workgroup originally identified were addressed to varying degrees. Some,
we were unable to deal with; others were considered extensively. The resulting report is far
short of a panacea for all the issues, real or perceived, that surround the subject of water
transfers. However, I believe that it: (1) does a good job of defining most of the issues specific
to transfers; (2) makes several specific recommendations for further actions; (3) provides a
bibliography of transfer-related documents published over the past 25 years; and (4) identifies
steps necessary to commence resolution of remaining issues.

In view of the diversity of opinion reflected in the report, and the limited number of active
participants, we recommend that the Board provide expanded opportunity for input if it elects to
follow up on any of the Workgroup’s suggestions.

I wish to express my personal thanks to all of the active participants in this process. If the issues
were not contentious, there would have been no need for the effort. Despite the differing
opinions, the involved parties cooperated fully and worked hard to achieve a useful product. The
State Board staff provided essential logistical and administrative support. In particular, I wish to
thank Luann Erickson. Ms. Erickson was charged with transforming the drafts, written in
different styles with different levels of detail, into a document that would be as coherent as
possible, without changing the intent of the numerous authors.

In conclusion, I wish to thank the Board for the opportunity to be involved in this process. All of
the Workgroup members recognize that resolution of transfer-related issues will be a lengthy
ongoing process. We hope the attached report will contribute to that effort.

Sincerely,

Original signed by

Walter G. Pettit
Water Transfer Workgroup

cc: Board Members
Interested Parties List
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Introduction

How the Water Transfer Workgroup Was Established

In mid-2000, the members of the State Water Resources Control Board (SWRCB) recognized
that numerous issues remained concerning water transfers, including those described in this
report. It was also apparent that several regulatory agencies, numerous project operators, and
various groups had substantial interest in resolving outstanding issues. Further, it was apparent
that no single agency, acting unilaterally, would be able to effect a resolution.

The SWRCB decided to support formation of an independent group of interested parties charged
with analyzing the issues and preparing recommendations. The outgoing Executive Director of
the SWRCB was asked to assist in formation of the group and to act as its Chair. Any
forthcoming recommendations were to be directed at whichever entity had the best capability to
resolve the issue being addressed. It was understood that the SWRCB would provide logistical
and administrative support and its staff would participate; however, the SWRCB did not propose
to set the agenda for the Workgroup, or to determine how it approached the task. The CALFED
Water Transfer Program Manager participated in the Water Transfer Workgroup’s efforts in
response to the CALFED Record of Decision (ROD), which called for convening a panel of
stakeholders, including both transfer supporters and community representatives with concerns
about transfers, to draft recommendations for a streamlined transfer approval process.

Based on input from the staff, the Workgroup Chair, and several parties interested in transfers,
the SWRCB Chair sent a letter dated August 14, 2000 (Appendix 1) to a number of parties
known to be interested in the issues. The letter described prior material that should be considered
and how any recommendations should be focused. The first meeting was set for

September 14, 2000.

Role of the Participants

Although the invitation to participate was sent to a number of known interested parties, the
process was open, and a number of participants joined the group at various stages. All of the
meetings were held in Sacramento, which may have limited participation by interested people in
other parts of the State. An ongoing roster of active participants and persons who wished to
remain on the mailing list for notices, documents, etc., was maintained and is included as
Appendix 2. Most of the persons listed on the roster (about two-thirds) did not attend the
meetings regularly, or participate in drafting language. In accordance with the SWRCB's
request, the group was self-directed; that is, the group defined the issues and organized itself in
the manner it considered to be most effective. Participants interested in a particular issue were
charged with drafting language for review and comment by the Workgroup.



One important ground rule was established early in the process. It was recognized that the group
would be publishing issue statements, and potentially recommendations, that would be the result
of consensus insofar as possible. However, it was anticipated that the group as a whole might be
willing to publish documents containing specific details with which some participants would not
concur. Therefore, it was agreed that any documents that issued from the group must contain a
provision that clarifies that no individual participant can be assumed to concur with specific
findings or recommendations or that those findings or recommendations are majority opinion or
position.. Given the variety of interests represented, omission of that caveat would require that
every member be given veto authority, which, in turn, would have doomed any potential product.
Virtually all of the individuals participating in the meetings agree that the material contained in
the report represents valid descriptions of the issues and of opinions held by active participants.
All participants had the opportunity to comment on the several drafts that were distributed, but
not all conflicting comments were resolved.

Method of Operation and Duration of the Group Effort

1. Establishment of subgroups: The participants decided to organize themselves into four
subgroups, based partially on process issues and partially on the type of transfer being
addressed.

The streamlining subgroup focused on ways to make the processes of the Department of
Water Resources (DWR), U. S. Bureau of Reclamation (USBR), and SWRCB more
efficient in considering transfers. Solutions such as preauthorized intraregional transfer
zones, definition of acceptable risk of injury for small/short-term transfers, and expedited
application review time frames were considered.

The surface water subgroup initially identified a number of issues it intended to address.
Those included definition of injury, the role of watershed protection statutes and water
conservation, and transferability of return flows. Work was also commenced on a number of
case studies intended to analyze different types of transfers; however, that effort was
dropped. Smaller ad hoc groups worked on several issues to completion, and others were
recognized as overarching issues.

The stored water subgroup originally intended to consider the role of the Watershed
Protection Act in defining injury to the SWP and CVP, and to develop terms for applying
refill criteria when water was transferred out of reservoirs. The group was unable to identify
the resources necessary to do the technical work to support the “refill” analysis. The role of
watershed protection statutes was addressed more generally.

The groundwater subgroup planned to look at use of groundwater in lieu of surface rights
that were transferred, transfer of banked water, and direct transfer of groundwater. This
group actually concentrated substantial effort on analyzing the situations in which imported
water is intentionally recharged into a groundwater basin for later transfer out of the basin,
groundwater substitution where a water user replaces surface water use by pumping
groundwater, and a discussion of the issues associated with transferring percolated
groundwater. These efforts include the most intensive and detailed of all of the activities
undertaken by the Workgroup.



2.

CALFED had previously established a separate agency-workgroup to identify the conditions
under which land fallowing makes water available for transfer. The CALFED Water
Transfer Program Manager chaired that group, and interested members of the Water
Transfer Workgroup were invited to participate in this separate workgroup. In effect, this
arrangement provided the benefit of a fifth subgroup.

Overarching issues: A number of factors were identified which affected more than one or
all of the specific issues described above. Some were recognized early on, and others
emerged as the evaluations proceeded. To the extent the Workgroup was able to deal with
them, the subjects are included in this report. The factors are:

e  Definition of “injury,” as applied to water transfers.

e  The extent to which transfers can be relied upon to solve California’s water problems.

e  Applicability of the public trust doctrine.

e The role of USBR/DWR as both transfer parties and approving agencies.

e Potential input to the implementation EIR being prepared as a result of the report of the
Governor’s Advisory Drought Planning Panel.

e  Effect of the watershed protection statutes.

The next two sections of this report discuss the extent to which transfers have become a
major factor in California water management and describe the various types of transfers that
occur. The subsequent sections, 3 through 12, report on the individual issues the Workgroup
considered.



Section 1. The Importance of Water Transfers”

A water transfer is a reallocation of water among water users. Water transfers provide much
needed flexibility in the allocation and use of water in California. In its 1976 report, the
Governor’s Commission on Water Rights recognized the importance of water transfers to the
future of California’s water supply and made recommendations regarding the need for specific
changes to the Water Code to facilitate the transfer of water. Many of these changes were
accomplished in the following years.

Over time, language was added to the Water Code to expedite the review and processing of
short-term water transfers; that is, water transfers in effect less than one year. State and federal
agencies developed procedures to assist in the processing of water transfers proposed by local or
private entities. For example, USBR accommodates water transfer requests within the Central
Valley Project (CVP) through the provisions of the Central Valley Project Improvement Act
(CVPIA). DWR allows use of its State Water Project (SWP) facilities by its contractors and
others under the provisions of Water Code section 1810'. Access to pumping plants in the
Sacramento/San Joaquin Delta and canal capacities are major factors in accomplishing water
transfers from the northern portions of the State to the central and southern areas of California.
SWRCB has given priority to processing short-term water transfers to accommodate the
changing needs of water users. In response to consecutive drought years, the State Water Bank
was established in 1991, and in that year, purchased rights to use 821,000 acre-feet of water from
willing suppliers to sell to entities with critical needs.

State and Federal Agency Participation

Historically, water transfers were usually arrangements between two parties, one with surplus
water supply and one in need of additional water. These two parties would reach a mutually
acceptable arrangement regarding price and quantity. Because public rights in water have
always been recognized, approval by appropriate state and federal agencies has been viewed as a
necessary part of the process for these independent water transfers.

However, since the signing of the CALFED Bay/Delta Program’s Programmatic Record of
Decision dated August 28, 2000, the roles of the state and federal agencies in the water transfer
process have changed and the agencies have assumed added responsibilities. A key factor in that
change is the creation of the Environmental Water Account (EWA). The EWA is a program that

*The sections of this report were drafted by groups of participants, some large and some small. Early in the
process, a ground rule was developed: the conclusions and opinions expressed in the report are not endorsed by all
participants, nor are they necessarily majority opinion or position. The sections presented in this report nonetheless
are useful in outlining various positions and perspectives, some of which evolved after much discussion. Others
more closely reflect the perspective of one or a few participants.

'Water Code section 1810 allows a party transferring or exchanging water to use available capacity within
an existing water conveyance or distribution facility in exchange for fair compensation subject to various
considerations.



allows state and federal fishery agencies to call for additional reductions in Delta exports above
regulatory baselines at key times, generally during the winter and spring, to reduce the
entrainment of fish at the state and federal pumping plants. The resulting temporary reductions
in water supply from these actions are repaid to the state and federal water projects later in the
year at no increased cost to the water projects. Public funds are used to finance the program.
Water transfers are a key component of the EWA. During its first year of operation (water

year 2001), the EWA obtained 264,000 acre-feet of water from transfers. An additional

72,000 acre-feet held in San Luis Reservoir from water transfers the previous year were also
provided to the EWA by USBR. About 40 percent was obtained upstream of the Delta and about
60 percent was obtained in the export areas south of the Delta, making the EWA a major factor
in the water market during 2001. In addition, both DWR and USBR instituted dry-year
programs and a program to obtain water supplies for wildlife refuges. These three programs
obtained water transfers of 363,000 acre-feet in 2001. The water for these transfers was obtained
mostly upstream of the Delta for use in areas south of the Delta. Only one relatively small water
transfer (10,000 acre-feet) across the Delta, unrelated to the actions by the state or federal
agencies, was approved last year. In water year 2001 over 630,000 acre-feet were transferred.
The vast majority was transferred either under the guidance of, or funded by, a state or federal
program. The complexity of cross-Delta water transfers and the flexibility derived by using the
water rights of the DWR and USBR to facilitate these transfers makes the active involvement of
these agencies in water transfers a critical factor.

Local Agency Participation

Local leadership and initiative are also important factors in facilitating water transfers.
Successful water transfers are typically proposed by local water agencies and benefit from local
involvement in the development of these proposals. Some counties have passed local ordinances
to regulate groundwater extraction for water transfer purposes. With adequate public notice,
disclosure of proposals and meaningful public participation, local communities can best assess
their area’s need for water supplies and determine if there is a potential for transferring water
outside of the local region. They can also develop mitigation monitoring and funding programs
to address local concerns with water transfers as they develop. While the state and federal water
agencies can assist in moving water from one area to another and ensuring the protection of
larger public interests, local agencies can lead in the development of the water transfer proposal.

Also, local government is often concerned about how water transfers affect third parties and the
social and economic conditions in the county. Water transfer packages need to take these issues
into consideration. Partnerships with local government are one way to better address these
issues. For example, DWR is funding a program with Butte County to investigate socio-
economic impacts associated with water transfers at the local level. These types of partnerships
need to be pursued in water transfer programs to ensure that water transfers do not unreasonably
affect resource counties.

Although the parties to the transfer remain responsible for the mitigation of impacts, the optimal
approach would be to design programs that minimize or eliminate them. The discussion of
options for dealing with third parties impacted by a water transfer, and also options for counties
impacted socially and economically by a water transfer, needs to take place during the



development of a water transfer program. This participation up front will allow local
government to help facilitate water transfers that will address local concerns.

As each water transfer is being developed, the following three factors, set forth in various
sections of the Water Code, must be evaluated regardless of the approval process for the water
transfer:

(1) prevention of injury to other legal users of water;
(2) avoidance of unreasonable effects on fish and wildlife; and

(3) if water is moved by the SWP or other state, regional, or local public agency, actions needed
to avoid the unreasonable effects on the overall economy in the county from which the water
is transferred.

Including these actions as part of the water transfer from its initial design, as well as a brief
assessment of how the proposed transfer would serve public interests, will assist greatly in
making the water transfer succeed.

Maximizing Public Welfare When Using Water Transfers

The application of market forces can be an effective way to achieve a balance between supply
and demand, to facilitate efficiency by disclosing noncompetitive and inefficient water users, and
to stimulate use of technical and procedural innovations to maximize water use efficiency.”
However, it is important to note that use of water involves an unusually complex mix of price
responsive and non-price responsive social values. The complexities include interrelations
among consumptive water uses, instream public trust needs, and the sometimes contradictory
imperatives of managing other relatively nonconsumptive uses such as power generation, flood
control, and recreation. Moreover, market forces are less effective when there is a long time lag
between the time that a predictable shortage of an essential commodity, such as food, is reflected
in a price rise and the time it takes either to increase supply or adapt to the shortage when it
occurs. Thus, at times, market forces can fail to achieve the highest social welfare because of
interests that are not considered within private bargaining. In these circumstances, focused
regulation and government intervention are necessary to protect social interests that are not price
responsive.

In particular, concern has been expressed over the extent to which agricultural lands may be lost,
and the potential effect of that loss, if transfers are increased. Lands have been dedicated to
agricultural use through county zoning, the Williamson Act, agricultural conservation easements,
etc. Indeed, the basic provision of water for agricultural purposes at subsidized rates is a
reflection of the high social value placed on agriculture in our society. The purpose of these
dedications may be compromised if the water does not stay with the intended use. Farmlands,
such as rice lands in the Sacramento Valley and Delta corn lands, support large populations of

*As declared by the California Legislature, “voluntary water transfers between water users can result in a
more efficient use of water, benefiting both the buyer and seller.” (Cal. Water Code § 475; see also Cal. Water
Code § 109) [“efficient use of water requires certainty in the definition of property rights to the use of water and
transferability of such rights”).]



wildlife and waterfowl. Some of these farmlands are otherwise protected and some are not. If
owners of these lands are encouraged to sell their water, these environmental benefits may be
lost. Additionally, policy makers should consider the amount and source of water supply that
will be needed to produce adequate food and fiber products for the nation’s growing population.

Concern has also been expressed that the urge to rely upon market forces will undermine the
purpose and integrity of the public water system. Over the last few years, interest in water
marketing has increased substantially, which has generated various proposals that would turn
public water resources into profit-making opportunities. While most agree that there are certain
conditions under which these proposals would serve both public and private interests, some
believe that many of these proposals would negatively affect public water agencies and their
employees. Therefore, concern continues to grow that the need for future water sources will
drive an unnecessary and/or unintended rush or disregard for public resource protection.’

At the same time, the mere possibility of these effects should not be proffered as a rationale to
immunize agriculture and public water agencies from market forces. Rather, these concerns
warrant focused regulation to address particular problems. For example, to counter the loss of
incidental environmental habitat, regulatory protections and mandatory water quantity
allowances for fish and wildlife habitat may be appropriate. State and federal statutes and the
common law’s public trust doctrine already largely provide these protections.® Similarly, land
use issues should be addressed through land use regulation. While, the current “no injury” laws
should be maintained to protect other legal users of water, this doctrine should not be expanded
to prohibit transfers in all instances in which a transfer may diminish agricultural production in a
particular region.” Finally, where there is a true concern that water markets may lead to
underproduction of certain essential crops, policymakers might consider subsidizing the
production of such crops to make them more competitive with other uses of water.

Similarly, water issues should not continue to be the primary forum for addressing other policy
interests that must be dealt with on their face. For example, if impediments to transfers are
enacted as an effort to avoid reallocation of water from agricultural locations to urban areas, the

3Some environmental justice representatives believe that the public trust doctrine includes broader
economic and social concerns.

*See e.g. Fish and Game Code section 5937; see also In the Matter Of The Diversion And Use Of Water
From Big Bear Lake And Bear Creek In San Bernardino County By Big Bear Municipal Water District And Bear
Valley Mutual Water Company, SWRCB Order WR 95-4 [1995 WL 92133] (applying Fish and Game Code section
5937); and National Audubon Society v. Superior Court, (1983) 33 Cal.3d 419 [189 Cal.Rptr. 346] (applying public
trust doctrine).

>The California Water Code and the common law’s “no injury” rule prevents transfers of water that would
cause injury to other legal users of water. Legal users of water include those possessing riparian/overlying and
perfected appropriative rights. The “no injury” rule generally does not consider impacts to third-party beneficiaries,
such as effects on local agricultural economies. However, if a transfer involves the wheeling of water through a
state or local water conveyance system, Water Code section 1810 prohibits the use of such facilities if the transfer
would unreasonably affect the overall economy or the environment of the county from which the water is being
transferred. Moreover, the California Environmental Quality Act requires that a public agency consider the
reasonably foreseeable direct and indirect environmental consequences of transfers when a public agency is
involved in the transfer, such as in the case of a change order from the SWRCB.



effect will be to spread urban development into rural communities where the water is located
instead of allowing more prudent forms of growth, such as urban infill.

Water Transfers as One Component of a Larger Water Supply Solution

In sum, water transfers inevitably play an important role in California’s long-term water supply
picture. However, water transfers alone will not solve the current or anticipated water supply
deficits that are recognized in both the CALFED Programmatic Record of Decision and DWR’s
California Water Plan (Bulletin 160-98). New water development projects, water conservation
efforts to reduce consumptive demand or irrecoverable losses, and water reclamation programs
all need to be pursued if California is to meet the water supply challenges of a growing
population and its environmental and agricultural needs. Additionally, a more comprehensive
discussion of population growth in California is necessary. In light of the limits on developing
additional water supplies, both regulatory and real, population growth threatens to further
aggravate the tensions between agricultural, municipal, and environmental water interests.

A goal of the Water Transfer Workgroup is to identify measures that will facilitate transfers
within the constraints of statutes and state policy. The 2003 update of DWR’s Bulletin 160
should consider the issues discussed above and set forth the role of water transfers in the overall
state water management strategy.



Section 2. Types of Water Transfers”

Transfers Among CVP and SWP Contractors

Transfers of water between CVP contractors or between SWP contractors do not require action
by the SWRCB unless the point of diversion, purpose of use, or place of use under the CVP’s or
SWP’s water rights need to be changed to accomplish the transfer. About 95 percent of all
transfers are of this type, and do not require SWRCB approval. However, for a CVP contractor
to transfer water to an SWP contractor outside the CVP service area (or vice-versa), the
transferring water right holder (either USBR or DWR) must petition the SWRCB for a change in
water rights under the provisions of Water Code section 1725, et seq., for a short-term transfer or
the provisions of Water Code section 1735, et seq., for a long-term transfer. Several examples of
recent water transfers between SWP and CVP contractors are summarized below in Transfers
Before the SWRCB. Water Code sections 1725, et seq., and 1735, et seq., are summarized in the
paragraph titled Water Code Provisions.

Transfers from Pre-1914 Water Right Holders

Water Code section 1706 allows pre-1914 water right holders® to change the point of diversion,
purpose of use, or place of use, if others are not injured by such change. Thus, pre-1914 water
right holders are not required to petition the SWRCB to change the place of use under their right
to transfer water. However, there is one situation where a pre-1914 water right holder may
choose to petition the SWRCB, and that is for a temporary or long-term change for the
dedication of pre-1914 water to instream use under Water Code section 1707. In this case, there
are benefits from using a formal process which involves notification of all potential diverters
within the instream-use reach of the stream that a portion of the water within that reach of the
stream has been dedicated for instream use and is unavailable for diversion. Obtaining SWRCB
approval of the change could also protect the water right holder against claims that the water is
being abandoned, or that the water right should be forfeited for nonuse during the period of the
dedication.

Though transfers of pre-1914 water rights are not required to be reported to the SWRCB, they
may be part of a water exchange agreement that requires a petition for temporary change to
complete some portion of the exchange and are therefore described in the supporting material
submitted with the petition. Based on information contained in a petition submitted on

June 19, 2000, Westlands Water District (Westlands) agreed to purchase up to 60,000 acre-feet

*The sections of this report were drafted by groups of participants, some large and some small. Early in the
process, a ground rule was developed: the conclusions and opinions expressed in the report are not endorsed by all
participants, nor are they necessarily majority opinion or position. The sections presented in this report nonetheless
are useful in outlining various positions and perspectives, some of which evolved after much discussion. Others
more closely reflect the perspective of one or a few participants.

6Applropriative water rights established prior to 1914 are not directly subject to the SWRCB’s permitting
authority.



of Kern River floodwater previously banked with the Kern Water Bank Authority under pre-
1914 water rights. In addition, Westlands intended to purchase 20,000 acre-feet of Kern River
water from Nickel/Garces LLC, diverted under pre-1914 water rights. Since the Kern Water
Bank Authority participants were scheduled to receive in excess of 80,000 acre-feet of water
under their SWP entitlements, they agreed to allow DWR to petition to change the place of use
with respect to the 80,000 acre-feet of their entitlement, and allow it to be delivered to
Westlands. To complete the exchange, 80,000 acre-feet of water banked by the Kern Water
Bank Authority were reclassified as banked SWP water. This exchange of surface water for
groundwater avoided the need to physically pump the water from the Kern Water Bank
Authority, and during the same year bank a like amount of SWP water.

Transfers Before the SWRCB for the Period 1997-2001

Since 1997, the SWRCB has received 40 petitions for short-term transfer, 36 of which have been
approved. The four short-term transfers that have not been approved include two withdrawn by
the petitioner, one rejected by the SWRCB due to inadequate information on the basis of right,
and one petition which was on hold, awaiting further submittal of information by the petitioner,
at the time this section was prepared.

The short-term transfers approved by the SWRCB within the last five years may be further
broken down into the following categories based on end use or other circumstances:

Irrigation: Fifteen short-term transfers have been approved with irrigation as their primary
intended use. This total does not include transfers noted below as Environmental Water Account
or Conservation.

Municipal and Industrial: Three short-term transfers have been approved with municipal and
industrial use as their primary intended use. This total does not include transfers noted below as
Environmental Water Account or Conservation.

Instream Use: Four short-term transfers have been approved for salinity control, wildlife
enhancement, or other instream uses as their primary intended use. This total does not include
transfers noted below as Environmental Water Account or Conservation.

Groundwater Recharge: One short-term transfer has been approved with groundwater recharge
as the primary intended use.

Environmental Water Account: Six short-term transfers have been approved with the
Environmental Water Account (EWA) as the transferee. Typically, water purchased by the
EWA may be used within the entire SWP or CVP to “make-up” for losses of project water due to
project-related instream use demands or may be directly used for instream use. Accordingly,
transfers of water to the EWA are conditioned to include the entire SWP and CVP as places of
use and include all of the authorized SWP and CVP purposes of use.

Conservation: Seven short-term transfers involving a reduction in consumptive use by

conservation methods (pursuant to Water Code section 1011) have been approved by the
SWRCB. In 1997, the Natomas Central Mutual Water Company (Natomas) transferred up to
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2,000 acre-feet of “conserved” water for municipal and industrial uses. However, the transfer
amount was determined in negotiations with USBR, and the transfer was approved on a one-time
basis without precedent. In 1999, Natomas again petitioned for a short-term transfer of
conserved water and, after a hearing, the SWRCB found in Order WR 99-12 that Natomas had
conserved about 2,000 acre-feet of water using weed control. Natomas was allowed to transfer
this amount, and weed control was recognized as a valid conservation method resulting in a
reduction in consumptive use. Following Order WR 99-12, Sutter Mutual Water Company and
Reclamation District 108 each participated in two short-term transfers of water that was
conserved using weed control. Natomas has also, subsequently, participated in a short-term
transfer of water that was conserved using weed control.

During the same period of 1997 through 2001, the SWRCB has received seven petitions for
long-term transfer. The San Joaquin River Group and its members have received approval for
four petitions for long-term transfer. The approved petitions were related to providing up to a
total of 125,000 acre-feet per annum (afa) of flow for the Vernalis Adaptive Management Plan
(VAMP).” Additionally, on March 19, 2001, the San Joaquin River Group members petitioned
for the long-term transfer of 47,000 afa for VAMP-related flows. This petition is currently
scheduled for hearing before the SWRCB.

M&T, Inc., and Parrot Investment Company submitted a joint petition on December 1, 1997,
requesting the long-term transfer of up to 40 cubic feet per second of flow for instream use
within Butte Creek. Due to a breakdown in negotiations between interested parties, however,
this petition was not actively pursued by the petitioners and is currently considered inactive.

The Imperial Irrigation District submitted a petition on July 22, 1998, requesting the long-term
transfer of up to 200,000 afa of water to the San Diego County Water Authority and up to
100,000 afa of water to the Coachella Valley Water District. This petition is still before the
SWRCB pending hearing.

Transfers Before the SWRCB Beginning October 1, 2000
As a comparison between the five-year period discussed above and the last complete water year
of October 1, 2000 through September 30, 2001, the SWRCB approved petitions for a combined

total of 14 short-term and long-term transfers pursuant to Water Code section 1725 et seq. and
Water Code section 1735 et seq. (see Appendix 5 for discussion of these Water Code sections).

Relevant Documents Regarding Water Transfers

The following documents are useful when considering water transfers. Further information on
these documents can be found Appendix 5.

e C(California Water Code sections 1725, et seq., and 1735, et seq.

e “Programmatic Record of Decision,” August 28, 2000, prepared by the CALFED Bay-Delta
Program

"SWRCB Decision 1641 (Bay-Delta Decision) approved implementation of the VAMP.
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“Draft Recommendations to Streamline State and Federal Water Approval Process in
California,” prepared by the CALFED Water Transfer Streamlining Subcommittee

“A Guide to Water Transfers,” July 1999, Draft, prepared by SWRCB staff

“The Role of Water Transfers in Meeting California’s Water Needs,” September 8, 1999,
prepared by the Legislative Analyst Office

“Critical Water Shortage Contingency Plan,” December 29, 2000, prepared by the
Governor’s Advisory Drought Planning Panel

Groundwater Management in California, 1999, prepared by DWR
Water Transfers in California: Translating Concept Into Reality,” DWR 1993

“The Transfer of Water Rights in California: Background and Issues,” Governor’s
Commission to Review CaliforniaWater Rights Law, Staff Paper No. 5, 1977

“Information to Parties Interested In Making Water Available to the Environmental Water
Account (EWA) or the State’s 2002 Dry Year Water Purchase Program,” “Groundwater
Substitution Transfers,” and “Water Transfers Based on Crop Shifting and Crop Idling,”
(Papers regarding water transfers in 2002 involving the DWR), Draft, Water Transfers
Office, DWR 2002.

“Review of the Laws Establishing the SWRCB’s Permitting Authority Over Appropriations
of Groundwater Classified As Subterranean Streams and the SWRCB’s Implementation of
Those Laws,” Joseph L. Sax, Project Director, 2002.

12



Section 3. Water Transfer Approval Streamlining”

The need to streamline the water transfer approval process was identified as one of the CALFED
Bay-Delta Program’s main elements. Some parties believed the existing permitting and
regulatory approval processes impaired the ability of water right holders to accomplish transfers
in a timely manner. Agencies with approval authority over water transfers observed that transfer
proponents sometimes failed to provide adequate information necessary to conduct the analyses
and evaluations required by law, resulting in additional time being needed to determine whether
a proposed transfer could be permitted.

The Workgroup recognized the need to identify recommendations for streamlining and
expediting the approval process for transfers while protecting legal water users and the affected
environmental resources. As a basis for identifying mechanisms for streamlining the water
transfer approval process, emphasis was placed on discussions and work previously performed as
part of developing the CALFED Water Transfer Program. The following recommendations have
been divided into two tiers, the first being those that may be implemented in the near future and
the second tier being those that may take longer to implement due to their relative complexity
and potential controversy.

Tier 1 Recommendations

Expediting Processes for Predefined Types of Transfers

Certain types of transfers are suitable for streamlined approval. Such transfers include intrabasin
transfers, transfers similar to those that have been previously approved and implemented without
adverse impacts, instream flow transfers, water quality exchanges, and transfers within the CVP
or SWP export service areas.

The programmatic review and approval process used by USBR for certain types of transfers
within the same division or unit of the CVP (for example, transfers among CVP contracts within
the San Luis Unit) is one example of a potential mechanism to expedite the water transfer
approval process. To expedite these transfers, USBR prepares environmental documentation on
a regional or unit-by-unit basis and provides a “blanket” evaluation of a series of specific
