January 17, 2017
State Water Resources Control Board
Division of Water Rights
Attn: John O'Hagan
P.O. Box 2000
Sacramento, CA 95812-2000
Subject: Proposal To Alter Condition 2 of WRO 2009-0060.
Mr. O’Hagan,
The Cal-Am CDO should not be relaxed any further:
The SWRCB provided enormous relief to both Cal-Am and the entire Monterey Peninsula by
allowing unlawful diversions to continue from the overdrafted Carmel River for another five
years:
“Cal-Am shall diligently implement actions to terminate its unlawful diversions from
the Carmel River and shall terminate all unlawful diversions from the river no later
than December 31, 2021. This date supersedes the December 31, 2016 date in State
Water Board Order WR 2009-0060, ordering paragraph 1.”
The SWRCB provided additional relief by adopting an effective diversion limit (EDL) of
8,310 afa, as opposed to the 7,990 afa amount, that SWRCB staff had originally proposed.
However, even with these extremely generous accommodations some on the Monterey
Peninsula wish to see the CDO relaxed even further. In their proposed Condition 2
Language, dated December 30, 2016, the Monterey Peninsula Water Management District
(MPWMD) seeks to eliminate any analysis of “wet water” consumption at existing service
addresses for determining a baseline of past use. Without an accurate baseline of past use
there is no way to accurately determine an increase in use and therefore no way to enforce
Condition 2 of WRO 2009-0060.
Condition 2 is a very narrowly focused and appropriate restriction, designed to limit an
increase in unlawful diversions from the Carmel River:
“Cal-Am shall not divert water from the Carmel River for new service connections or
for any increased use of water at existing service addresses resulting from a change
in zoning or use. Cal-Am may supply water from the river for new service
connections or for any increased use at existing service addresses resulting from a
change in zoning or use after October 20, 2009, provided that any such service had
obtained all necessary written approvals required for project construction and
connection to Cal-Am’s water system prior to that date.” (pp. 8-9, attached).
MPWMD believes unlawful water should be managed like lawful water:
[1] The MPWMD claims: “a property owner, who underwent a decline in use, should not be
unduly restricted from restoring that use”. In the context of an ongoing cease and desist
order, the District’s belief that reduced or unrealized consumption should be restored at
will and even transferred to another property is truly amazing; no property owner is
entitled to unlawful water. With that said, Condition 2 is not an “undue restriction”. Instead,
Condition 2 only restricts an increase in unlawful water consumption should a very
limited set of land use changes occur.

[2] The District also claims: “managing the system to the EDL is the appropriate approach,
treating similar property owners differentially [sic] is not an appropriate approach”. First,
acquiring “similar” land use entitlements does not confer “similar” access to water,
especially during a CDO. The District advocates for convenience in place of enforcement.
Condition 2 is not meant to be convenient. CA Water Code Section 1825 states: "It is the
intent of the Legislature that the state should take vigorous action to enforce the terms and
conditions of permits licenses, certifications, and registrations to appropriate water, to
enforce state board orders and decisions, and to prevent the unlawful diversion of water."
In their guidance letter dated April 9, 2012 the SWRCB clarified:
“Condition 2 prohibits any increased water use at an existing service address that
results from a change in zoning or use approved by either MPWMD or a local land
use authority after October 20, 2009.”
Local zoning changes can be adopted by either a legislative act (ordinance) or directly via
the initiative process. However, either way, it is not the property owner, or Cal-Am, that is
responsible for adopting these land use changes. Instead, Condition 2 simply puts the
MPWMD and local land use authorities on notice that there can be no increase in unlawful
water consumption at an existing service address due to a change in zoning or land use.
Further, the MPWMD appears to believe the EDL represents lawful water, it doesn’t. Saying
they should “manage the system to the EDL” is like saying Cal-Am ratepayers should keep
taking as much unlawful water as they can get away with. Also, the current 8,310 afa EDL
could easily undergo a drastic reduction should any of the six remaining milestones be
missed. As described in WRO 2016-0016, each missed milestone could lead to a 1,000 AF
reduction in the EDL. In short, managing the system to the EDL is shortsighted and is
certainly a poor justification to void Condition 2.
[3] The District further claims: “there is no such thing as “paper water”, rather only water
that was already “in the system” as actual use, savings due to an investment in conservation,
or an allotment given to a city for a project already permitted in 1993.” To the contrary, any
documented “capacity to use water” which is greater than the lawful supply limit is the very
definition of “paper water” (i.e., illegitimate capacity to use water). If we exclude ASR and
other lesser rights, Cal-Am has a lawful right to divert 3,376 afa from the Carmel River for
system wide distribution. However, Cal-Am diverts, on average (last six years), 7,512 afa.
The District’s total documented “capacity to use water” is certainty more than 7,512 afa.
Therefore, as an absolute minimum, the amount of “paper water” currently in the system is
4,136 AF. In the context of Condition 2, “paper water”, at an existing service address, is
defined as:
paper water = (capacity to use water) – (average metered annual water use)
For example, if a commercial site has use factors (“capacity to use water”) totaling 18.53 AF
and an average of past “wet water” use totaling 10.00 AF then there would be 8.53 AF of
“paper water” (illegitimate capacity to use water) that can not be consumed by or
transferred to an existing service address that has undergone a recent change in zoning or
land use. Any negative value would mean the site has used more “wet water” than the
documented “capacity to use water” and therefore, per Condition 2, only the lesser of the
two amounts (the capacity to use water, in this case) may be used.
The MPWMD proposal advocates for a business as usual approach, which perfectly
illustrates what the District and their supporters do not appreciate about a cease and desist
order; managing unlawful water is not the same as managing lawful water.

3,000 acre-feet of reduced pumping:
The MPWMD mentions: "a variety of programs initiated since the 2009 CDO took effect have
reduced pumping from the Carmel River by 3,000 AF". The CDO was adopted on October 20,
2009 but due to litigation brought by the District (MPWMD v. SWRCB; Monterey Sup. Ct, No.
M102010, Ex Parte App. Filed Oct. 30, 2009), the CDO did not “take effect” until April 22,
2010. With that said, Cal-Am reduced system diversions from the Carmel River by an
impressive 1,611 AF (10,286 AF – 8,675 AF) between WY 2008-09 and WY 2009-10.
However, over the last seven years (WY 2009-10 thru WY 2015-16) the average reduction
in system diversions has only been 1,163 acre-feet (8,675 AF - 7,512 AF). Further, nearly all
of this (1,163 AF) would be wiped away in an instant should only one of the six remaining
milestones (1,000 AF EDL reductions) in WRO 2016-0016 be missed. Whether it’s 3,000 AF
or 1,163 AF, citing reduced pumping is a poor justification to void Condition 2 or boost
demand of unlawful water. See Cal-Am Diversions Chart on p. 7, attached.
A tortured definition of an “increased use of water”:
In their guidance letter dated April 9, 2012 the SWRCB clarified:
“The State Water Board will determine the baseline for past water use based on the
lesser of the actual average metered annual water use for a water year from the last
five years of records, or the amount calculated using MPWMD's fixture-unit count
method.”
However, the MPWMD proposal, dated December 30, 2016, would eliminate any analysis of
metered annual water use for determining a baseline of past water use. In addition, it would
increase the site’s “capacity to use water” (documented amount of residential fixture-units
or commercial use factors) by allowing transfers of “paper water” from other sites as well as
transfers (debits) from a jurisdiction’s allocation:
“Increased use of water at existing service addresses shall mean an increase in the
capacity to use water at an existing residential or non-residential site in excess of
the pre-project capacity to use water, credit from water saved on a site, and or a
debit to a jurisdiction’s allocation of water as documented by the Monterey
Peninsula Water Management District under its Rules and Regulations.”
The proposal elicits all of the same questions as those asked by the SWRCB in their guidance
letter dated May 31, 2013:
“Since your letter did not address the approach to quantify baseline, please provide
additional information as to how your proposal will assure that new usage will
reduce consumption below the baseline, what MPWMD would use as a baseline to
evaluate past water use at a given site, and how this will be monitored and
enforced.”
The proposal also fails to address the requirements (underlined below) found in ordering
paragraph 3 of CPUC Decision 11-03-048, dated March 24, 2011 (pp. 10-12, attached):
“California-American Water Company shall confer with Monterey Peninsula Water
Management District and then consult with the State Water Resources Control
Board to develop or select a workable protocol for determining the past use baseline
as well as measuring increase in water use.”

Since the CPUC is requiring measurements (i.e., water meter data) to determine an increase
in water use then the District can hardly claim it’s unreasonable to use water meter data for
determining a past use baseline. Without a fair and accurate baseline there simply is no way
to accurately determine an increase in use and therefore no way to enforce Condition 2. The
MPWMD proposal would make it impossible to enforce Condition 2. Instead, it would end
up creating a “black market” for those who can afford to finagle a water transfer.
MPWMD Deed Restrictions Provide Access to Water Use Data:
MPWMD Rule 23-B-1-e states:
“All Water Permits shall include a Notice and Deed Restriction titled “Provide Public
Access to Water Use Data.” There shall be no additional charge for this deed
restriction.”
At this point there are thousands of these deed restrictions which can be used to acquire
water meter data for determining a past use baseline. Further, as part of ordering
paragraph 3 of CPUC Decision 11-03-048, Cal-Am and the MPWMD should develop a
protocol and or modify their current "Non-Disclosure Agreement" that would enable a more
effective exchange of water meter data to better inform property owners and enforce
Condition 2.
MPWMD Water Transfer study:
A water transfer study (DCI Inc.) received by the District in June 2001 concluded water
transfers for commercial use led to a net increase of 18% on the donor and receiving sites.
In nearly all cases, the actual savings were less than the anticipated savings (pp. 18-23,
attached). The study’s analysis of water transfers for residential properties was
inconclusive. In March 2002, the District adopted Ordinance No. 102 banning all water
transfers. Transfers were eventually restored. The entire study can be found here:
Analysis of Water Savings Associated with Documented Water Use Credits and Transfers
The proposed use of water transfers would create a mess on the Monterey Peninsula:
MPWMD Rule 28-B-1 (Dec 2013, Ordinance No. 158) requires CEQA review (EIR or MND) of
any proposed water transfer. The local jurisdiction acts as the lead agency and MPWMD acts
as a responsible agency. Having a local jurisdiction act as the lead agency for water transfers
(water supply issues) can be problematic. First, local jurisdictions have no expertise and
second they are highly motivated to see any proposed water increase take place.
The recent Supplemental EIR for the SWRCB funded Pacific Grove Local Water Project is an
excellent example of a jurisdiction, acting as lead agency, making incorrect findings
regarding water supply and use and in this case, the Cal-Am CDO in particular. Further, the
MPWMD, as the responsible agency, accepted (encouraged) these incorrect findings.
Several SEIR comment letters, including mine, explicitly stated that using the “saved”
potable water during the CDO enforcement period would lead to violations of both
Condition 2 and Section 19.2. However, the promise of water for new development was too
great of a temptation for both Pacific Grove and the MPWMD. The City certified and
MPWMD accepted the SEIR findings, which ended up establishing a 66 acre-foot entitlement
for the City with 9 acre-feet (which received no CEQA review) being appropriated by the
MPWMD. Fortunately, the SWRCB recognized this error and placed conditions on the
funding for the project that reversed the incorrect findings made in the City’s certified SEIR.
This recognition is also reflected in Condition 8d. of WRO 2016-0016.

Another example is SAVE OUR CARMEL RIVER et. al., Plaintiffs and Appellants, v.
MONTEREY PENINSULA WATER MANAGEMENT DISTRICT et. al., Defendants and
Respondents. On October 18, 2004, the District approved the application of Foursome
Development Company for a Property-To-Jurisdiction Water Use Credit Transfer under
District Rule 28-B. The application to transfer the water was brought before the District
board less than a month before the water credit would have otherwise expired – November
1, 2004 – under operation of District Rules. The District Board approved the requested
transfer to the City of Monterey. The City proposed that the transferred water later be
returned to the same site for use. Before the Board acted on the requested transfer, the City
of Monterey had acted as Lead Agency under CEQA. The City reviewed the water credit
transfer and determined that the proposed water credit transfer could not have a significant
effect on the environment and was exempt from the provisions of CEQA. The District acted
as a Responsible Agency and followed the recommendation of the City. This determination
was made in reliance of the Categorical Exemption under CEQA Guidelines Section 15302
(Class 2). The City of Monterey reasoned that water credit to be released to the originating
site in the future would allow construction of a structure in similar size to the one that was
demolished, and that Section 15302 allowed an exemption for replacement or
reconstruction of existing structures on the same site when the new structure would have
substantially the same purpose and capacity as the structure replaced. Approvals granted to
the project by both the City of Monterey and three parties in a single action by Writ of
Mandate challenged MPWMD: Save Our Carmel River, Patricia Bernardi and The Open
Monterey Project. Judge Robert O’Farrell, who denied the petition on June 27, 2005,
affirming the water credit transfer decisions of both the City and the District, heard the
original matter. However, the Petitioners appealed this ruling and the Sixth District Court of
Appeal reversed Judge O’Farrell’s earlier ruling and instead directed that an order granting
the writ of mandate be issued from the Superior Court. Judge O’Farrell issued the Writ of
Mandate After Appeal (Exhibit 16-E) on October 16, 2006.
The situation would become an even a bigger mess should the District change their rules to
permit inter-jurisdictional transfers, which is a stated goal of theirs. The cryptic language in
their Condition 2 proposal would seemingly permit inter-jurisdictional water transfers.
Currently, the District does not permit inter-jurisdictional water transfers and never has.
Project Bella Hotel – an example of what’s motivating this proposal:
The American Tin Cannery (ATC) site, located in Pacific Grove, was once a Tin can
production facility. It was transformed into a retail center back in the late 1970's and has
been ever since. The proposed plan is to tear it down and replace it with a new 225 room
hotel with retail and restaurants. The working name for the project is Project Bella.
In April 2016 Pacific Grove held a special election, PG Measure X, which rezoned the ATC
site to permit hotel use, which was never a permitted use before. The proposed hotel site is
made up of three parcels and a portion of a public street. Only one of these four uses water.
The parking lot parcels and Sloat Ave. currently use no water. To better illustrate the ATC
site, I've provided a detail of the existing and proposed conditions (p. 13, attached).
The District states (e-mail) the “capacity to use water” at the ATC site is 18.53 AF. That
value comes from a 1991 use factor report taken over 25 years ago (pp. 14-15, attached). A
2002 report indicates 15.70 AF of current uses and 2.83 AF of “credits”. The District uses
the highest documented value for determining a “pre-project” capacity to use water. This is
a generous policy during a CDO but not necessarily a concern since Condition 2 restricts an
increase in water use above the baseline of past use, which is the lesser of these two values:
[1] documented capacity to use water and [2] average metered annual water use.

The ATC site has a deed restriction recorded (2014) that allows the District access to past
Cal-Am billing records (pp. 16-17, attached). However, the District has never indicated what
the baseline of past use is, per Condition 2. They only claim the site has 18.53 acre-feet of
“credits” available for pre-project use.
Because this site was rezoned in 2016 Condition 2 would apply and would restrict any
increase in water use above the baseline of past use. The developer’s Measure X campaign
literature (p. 24, attached) claims the hotel would: “utilize no more potable water than is
currently available to this project.” That’s all well and good but the District, City, and
developer refuse to say what that “available” amount is per Condition 2.
Further, in the audio recording of their December 14, 2015 Legislative Advocacy Committee
meeting, District staff describes how they intend to use the 9 AF they cynically appropriated
from the potable water being freed up by the SWRCB funded Pacific Grove Local Water
Project to supplement this hotel project. District staff mentions that a potential lender for
Project Bella will likely require 24 AF of credits but the site, according to District staff, only
has 18.5 AF (again, no mention of Condition 2). Based on this recording, it appears District
staff is perfectly willing to “play games” and boost the water allocation for this site in order
for the developer to secure financing. The audio suggests a willful disregard towards
Condition 2 and the restriction it imposes on increased use of unlawful water at this site.
Having Project Bella move forward during the CDO enforcement period, by getting their
proposal adopted, i.e., voiding Condition 2, is a manifest goal of District staff.
Summary:
Because the District’s proposal would undoubtedly lead to an increased use of unlawful
water, which Condition 2 was specifically meant to restrict, I believe the CPUC would have
to be notified, per ordering paragraph 7, of Decision 11-03-048:
“In the event the State Water Resources Control Board provides written direction to
California-American Water Company interpreting WR 2009-0060 in a manner that
conflicts with the orders in this decision, or modifies WR 2009-0060 in a manner
that conflicts with the orders in this decision, California-American Water Company
shall file a petition to modify this decision within 30 days of that Board action.”
Further, I believe the District’s proposal would void Condition 2, not reinterpret it and thus
the SWRCB would have to change the Cal-Am CDO in order to implement it.
Therefore, I urge the SWRCB to reject both MPWMD proposals, dated December 30, 2016
and August 15, 2016.
Instead, I urge the SWRCB to maintain the current interpretation, as detailed in their
guidance letter, dated April 9, 2012. Further, both Cal-Am and the MPWMD need to work
together more effectively so that Cal-Am billing records can be used to meet the CPUC
requirement of a workable protocol for determining the past use baseline. One suggestion is
to simply have the MPWMD submit a request and have Cal-Am perform the actual
calculation (of average metered annual water use), per SWRCB guidelines. This way only a
single number is exchanged.

Luke Coletti
Pacific Grove, CA
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CEASE AND DESIST ORDER
BY THE BOARD:
INTRODUCTION
The California American Water Company (Cal-Am or CAW) diverts water from the Carmel River
in Monterey County. The water is used to supply the residential, municipal, and commercial
needs of the Monterey Peninsula area (peninsula) communities. In 1995 the State Water

1

The Water Rights Prosecution Team includes: (1) James Kassel, Assistant Deputy Director for Water Rights,
(2) John O’Hagan, Manager, Water Rights Enforcement Section (3) Mark Stretars, Senior Water Resource Control
Engineer, (4) John Collins, Environmental Scientist and (5) Staff Counsels Reed Sato, Yvonne West and
Mayumi Okamoto. In addition, for purposes of complying with ex parte prohibitions, Kathy Mrowka, Senior Water
Resource Control Engineer, is also treated as a member of the Prosecution Team.

1

ORDER
NOW, THEREFORE, IT IS ORDERED THAT Cal-Am shall cease and desist from the
unauthorized diversion of water from the Carmel River in accordance with the following
schedule and conditions. 46
1.

Cal-Am shall diligently implement actions to terminate its unlawful diversions from the
Carmel River and shall terminate all unlawful diversions from the river no later than
December 31, 2016.

2.

Cal-Am shall not divert water from the Carmel River for new service connections or for
any increased use of water at existing service addresses resulting from a change in
zoning or use. Cal-Am may supply water from the river for new service connections or
for any increased use at existing service addresses resulting from a change in zoning or
use after October 20, 2009, provided that any such service had obtained all necessary
written approvals required for project construction and connection to Cal-Am’s water
system prior to that date. 47

3.

At a minimum, Cal-Am shall adjust its diversions from the Carmel River in accordance
with the following:
a. Commencing on October 1, 2009, 48 Cal-Am shall not divert more water from the river
than the base of 10,978 afa, 49 as adjusted by the following:
(1) Immediate Reduction: Commencing on October 1, 2009, Cal-Am shall reduce
diversions from the river by 5 percent, or 549 afa.

46

Attachment 1 to this order, “Table 1, Projected Reductions in Illegal Diversions from the Carmel River,” shows the
reductions in illegal diversions from the Carmel River that should result from conditions 1, 2 and 3 of this order.

47

Multiunit residential, commercial or industrial sites may currently be served by a single water meter. The
installation of additional meters at an existing service will not be viewed as a new service connection provided that
the additional metering does not result in an increase in water use. Metering each unit of a multiunit building tends to
increase accountability in the use of water and the effectiveness of water conservation requirements.

48

Each water year runs from October 1 to September 30 of the following year.

49

Cal-Am diverts 3,376 afa under legal rights and, on average, 7,602 afa without a basis of right.
(3,376 + 7,602 = 10,978 afa).
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Decision 11-03-048 March 24, 2011
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Application of CaliforniaAmerican Water Company (U210W) for an Order
Authorizing and Imposing a Moratorium on
Certain New or Expanded Water Service
Connections in its Monterey District.

Application 10-05-020
(Filed May 24, 2010)

DECISION DIRECTING TARIFF MODIFICATIONS
TO RECOGNIZE MORATORIUM MANDATED
BY STATE WATER RESOURCES CONTROL BOARD

447305
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light of Condition 2. Within 45 days of the effective date of this decision,
California-American Water Company shall request in writing of the State Water
Resources Control Board a process or mechanism that will permit
California-American Water Company to serve demonstrated and compelling
institutional public health and safety water needs within the Monterey District,
notwithstanding Condition 2 of WR 2009-0060. Within 10 days after receipt of a
substantive response from the State Water Resources Control Board,
California-American Water Company shall file an information-only letter as
defined by Section 3.9 and pursuant to Section 6 of General Order 96-B reporting
on the response to its request, and shall serve the information-only letter on the
service list in Application 10-05-020.
3. California-American Water Company shall confer with Monterey
Peninsula Water Management District and then consult with the State Water
Resources Control Board to develop or select a workable protocol for
determining the past use baseline as well as measuring increase in water use.
4. California-American Water Company shall ask the State Water Resources
Control Board for written guidance with respect to any unresolved issues of
interpretation or implementation concerning Condition 2 of WR 2009-0060,
including any pertaining to requests by holders of water credits and entitlements
from the Monterey Peninsula Water Management District.
5. Upon the receipt by California-American Water Company of the written
concurrence of the Deputy Director of Water Rights of the State Water Resources
Control Board with California-American Water Company’s finding that a
permanent supply of water is ready to serve as a replacement for the unlawful
diversions of Carmel River water, California-American Water Company shall file
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a Tier 1 advice letter transmitting the written concurrence and removing from its
tariffs the special condition contained in Ordering Paragraph 1 of this decision.
6. In the event that the judicial outcome of the consolidated litigation in the
Superior Court of Santa Clara (case nos. 1-10-CV-163328, 1-10-CV-183439, and
1-10-CV-183454) clarifies, limits, or nullifies WR 2009-0060 in whole or part in a
manner that conflicts with the orders in this decision, California-American Water
Company shall file a petition to modify this decision within 30 days of that
judicial outcome.
7. In the event the State Water Resources Control Board provides written
direction to California-American Water Company interpreting WR 2009-0060 in a
manner that conflicts with the orders in this decision, or modifies WR 2009-0060
in a manner that conflicts with the orders in this decision, California-American
Water Company shall file a petition to modify this decision within 30 days of that
Board action.
8. Application 10-05-020 is closed.
This order is effective today.
Dated March 24, 2011, at San Francisco, California.

MICHAEL R. PEEVEY
President
TIMOTHY ALAN SIMON
MICHEL PETER FLORIO
CATHERINE J.K. SANDOVAL
MARK FERRON
Commissioners
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EXISITING AND PROPOSED CONDITIONS FOR THE PROJECT BELLA HOTEL IN PACIFIC GROVE

